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PREFACE 

TO  THE 

NINTH    EDITION. 


It  is  with  great  diffidence  that  I  offer  to  the  Pro- 
fession this  Edition  of  my  Father's  great  work. 

In  the  last  Edition,  the  Editors,  in  tlieir  desire  to 
leave  as  much  as  possible  unaltered  the  text  of  the 
Author,  did  not  attempt  to  do  more  than  note  up  the 
cases  and  statutes  which  had  been  decided  and  passed 
since  the  last  Edition,  for  which  Sir  Edward  Vaughan 
Williams  was  personally  responsible,  was  published. 
What  was  done  in  the  way  of  alteration  was  chiefly 
the  work  of  my  late  Brother,  Walter  Vere  Vaughan 
Williams. 

The  lapse  of  a  cparter  of  a  century  since  the  last 
Edition  by  Sir  Edward  Vc.ughan  AVilliams  has  made 
it  impossible  to  avoid  altog(;tlu?r  alterations  of  and 
additions  to  the  text  of  the  Author.  It  was  impossible 
to  introduce  into  the  new  Edition,  by  means  of  notes 
only,  great  changes,  of  which  the  Judicature  Acts  and 
the  Married  Women's  Property  A(;ts  are  examples,  and 
the  text,  therefore,  had  necessarily  to  bo  somewhat 
altered  ;  but  feeling  how  much  the  authority  of  the 
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book  depends  on  the  maintenance  of  the  old  text,  I 
have  tried  to  make  these  alterations  as  small  as 
possible,  and  I  hope  that  critics  will  indulgently 
remember  that  the  problem  hov  to  maintain  the  text 
and  yet  introduce  the  new  matter  was  one  of  great 
difficulty,  and  which  could  not  be  worked  out  with 
absolute  uniformity.  Moreover,  day  by  day,  as  the 
work  of  this  new  Edition  proceeded,  I  became  more 
and  more  filled  with  admiration  for  the  original,  and 
more  impressed  with  my  own  inability  as  Editor  to 
supply  my  Father's  place.  This  it  is  which  makes  me 
ask  the  indulgence  of  the  Profession  towards  what  has 
be.'u  a  great  effort  on  my  part.  I,  personally,  have 
made  every  addition  and  alteration,  except  that  my 
friend  Mr.  Eustace  Smith,  of  the  Chancery  Bar.  was 
good  enough  to  re-draft  for  me  the  Chapters  upon 
Equity  Practice. 

I  have  also  to  thank  my  friend  and  late  pupil,  Mr. 
John  Ogle,  of  the  Inner  Temple,  for  constant  assistance 
throughout  the  whole  of  the  necessarily  long  period 
devoted  to  the  preparation  of  this  Edition.  Mr. 
Wascy  Sterry,  of  Lincoln's  Inn,  prepared  the  Index 
for  me  and  has  also  afforded  me  much  assistancii 
by  his  conscientious  work  and  lawyer-like  accuracy 
when  acting  as  my  amanuensis.  My  friend  and 
late  pupil,  Mr.  E.  W.  Hansell,  of  the  Inner  Temple, 
also  gave  me  his  assistance,  especially  with  the 
Chapters  on  Common  Law  Practice.  In  conclu- 
sion I  wish  to  say  that  I  finished  my  work  ^liortly 
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before  the  Spring  Circuit,  and  therefore,  so  far  as  I 
am  concerned,  the  cases  and  statutes  only  come  down 
ro  that  date. 

I  am  happy  to  say,  however,  that  the  Publishers 
have  arranged  with  my  friend  Mr.  John  Ogle  to 
prepare  the  Addenda,  which  will  be  found  after  the 
Index  of  Cases.  In  this  he  has  given  references  to  all 
the  cases  lately  decided,  and  has  also  dealt  with  the 
Trustee  Act,  1893,  which  was  passed  during  the 
present  Session  of  Parliament,  and  which  comes  into 
force  on  January  1st,  1894.  This  Act,  while  it  in  no 
way  alters  the  law  affecting  the  powers  and  liabilities 
of  trustees,  consolidates  the  various  Statutes  rclatinj; 
to  those  subjects  which  have  been  passed  from  time  to 
time. 

A  table  will  be  found  at  the  end  of  the  Addenda 
setting  out  the  short  effect  of  each  section  of  the  new 
Act,  and  indicating  the  various  sections  of  preceding 
Statutes  repealed  and  re-enacted  by  it. 

R.  V.  W. 

yovembfr,  1893. 


THE  STATUTE  1  VICT.  c.  26. 


Meaning  of 
ccrtiin  words 
in  this  Act  ; 


'Will 


12  Car.  II. 
c.  '21. 


11  &  ir.  Cnr. 
II.  (I). 


'Real  cstutc: 


"  Persoiml 
estate : " 


An  Act  for  the  Amendment  of  the  Laivsivith  respect 
to  WilU  [SrdJuly,  1837.J 

Be  it  enacted,  That  the  words  and  expressions  herein- 
after mentioned,  which  in  their  ordinary  signification  have 
u  more  confined  or  a  different  meaning,  shall  in  this  Act, 
txcept  where  the  nature  of  the  provision  or  the  context  of 
the  Act  shall  exclude  such  construction,  be  interpreted  as 
follows :  (that  is  to  say),  the  word  "  Will "  shall  extend  to 
a  testament,  and  tc  .^  codicil,  and  to  an  appointment  by  Will 
or  by  writing  in  the  nature  of  a  Will  in  exercise  (fa  power, 
and  also  to  a  disposition  by  Will  and  testament  or  devise  of 
the  custody  and  tuition  of  any  child,  by  virtue  of  an  Act 
passed  in  the  twelfth  year  of  the  reign  oi  King  Charles  the 
Second,  intituled  An  Act  for  taldiuj  away  the  Court  of 
Wards  and  liveries  and  tcmires,  in  capite  and  hy  Iniyhts 
service,  and  purveyance,  and  for  settlivy  a  revenue  iipon  his 
Majesty  in  lieu  thereof,  or  by  virtue  of  an  Act  passed  in  the 
Parliament  of  Ireland  in  the  fourteenth  and  fifteenth  years 
of  the  reign  of  King  Charles  the  Second,  intituled  yl«  Act 
for  iaking  auay  the  Court  of  Wards  and  liveries  and  temires 
in  capite  and  by  Icnirihts  service,  and  to  any  other  testa- 
mentary disposition;  and  the  words  "real  estate"  shall 
extend  to  manors,  advowsons,  messuages,  lands,  tithes,  rents, 
and  hereditaments,  whether  freehold,  customary  freehold, 
tenant  right,  customary  or  copyhold,  or  of  any  other  tenure, 
and  whether  corporeal,  incorporeal,  or  personal,  and  to  any 
undivided  share  thereof,  and  to  any  estate,  right,  or  interest 
(other  than  a  chattel  interest)  therein  ;  and  the  words  "  per- 
sonal estate "  shall  extend  to  leasehold  estates  and  other 
chattels  real,  and  also  to  monies,  shares  of  government  and 
other  funds,  securities  for  money  (not  being  real  estates), 
debts,  choses  in  action,  rights,  credits,  goods,  and  all  other 
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property  whatsoever  which  by  law  devolves  upon  the  exe- 
cutor or  administrator,  and  to  any  share  or  interest  therein ; 
and  every  word  impoiting  the  singular  number  only  shall 
extend  and  be  applied  to  several  persons  or  things  as  well  as 
one  person  or  thing ;  and  every  word  importing  the  masculine 
gender  only  shall  extend  and  be  applied  to  a  female  as  well  as 
a  mule. 

IT.  And  be  it  further  enacted,  That  an  Act  passed  in  the 
thirty-second  year  of  the  reign  of  King  Henry  the  Eighth, 
intituled  2'he  Act  of  Wills,  Waiuls,  and  Primer  Seisins, 
wherehff  a  Man  may  devise  Two  parts  of  his  Land ;  and  also 
an  Act  passed  in  tlic  thirty-fourth  and  thirty-fifth  years  of 
the  reign  of  the  said  King  Henry  the  Eighth,  intituled  The 
Bill  conccrninff  the  c.vplanation  of  Wills :  and  also  an  Act 
passed  in  the  Parliament  of  Ireland,  in  the  tenth  year  of 
the  reign  of  King  Charles  the  First,  intituled  An  Aet  how 
Lands,  Tenements,  etc.,  mail  he  disposed  hij  Will  or  otherwise, 
and  conccrninfi  Wards  and  Primer  Seisins ;  and  also  so 
much  of  an  Act  passed  in  the  twenty-ninth  year  of  the 
reign  of  King  Charles  the  Second,  intituled  ^4«  Act  for 
Prccention  of  Frauds  and.  Perjuries,  and  of  an  Act  passed 
in  the  Parliament  of  Ireland  in  the  seventh  year  of  the 
reign  of  King  William  the  Third,  intituled  An  Act  for  Pre- 
vention of  Frauds  and  Perjuries,  as  relates  to  devises  or 
bequests  of  lands  or  tenements,  or  to  the  revocation  or 
alteration  of  any  devise  in  writing  of  any  lands,  tenements, 
or  hereditaments,  or  any  clause  thereof,  or  to  the  devise  of 
any  estate  pnr  autre  vie,  or  to  any  such  estates  being  assets, 
or  to  nuncupative  Wills,  or  to  the  repeal,  altering,  or 
changing  of  any  Will  in  writing  concerning  any  goods  or 
chattels  or  personal  estate,  or  any  clause,  devise,  or  bequest 
therein :  and  also  so  much  of  an  Act  passed  in  the  fourth 
and  fifth  years  of  the  reign  of  Queen  Anne,  intituled  An 
Act  for  the  Amendment  of  the  Law  and  the  better  Advance- 
ment of  Justice,  and  of  an  Act  passed  in  the  Parliament  of 
Ireland  in  the  sixth  year  of  the  reign  of  Queen  Anne,  in- 
tituled An  Act  for  the  Amendment  of  the  Law  and  the  better 


1  Vict.  c.  26. 
Number  : 

Gentler : 


Repeal  of  t!ie 
Statutes  (if 
Wills,  32  H. 
VIII.  c.  1,  and 
;i4  k  35  H. 
VIII.  c.  5. 


10  Car.  I. 
Sons.  -1,  c.  2 


(I). 


Sects.  5,  C,  12. 
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22  of  the  Sta- 
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c.  3;  7W.  III. 
c.  12  (I). 
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Sect.  9of  U 
<i.  II.  c.  20. 


2.'.  G.  II.  c.  6 
(except  as  to 
ccilonies). 


•ir,  Q.  II.  c.  11 
(I). 


:,5  G.  III. 

0.  192. 


All  property 
may  be  dis- 
posed of  by 
Will ; 


compnBing 
customary 


Advancement  of  Justice  as  relates  to  witnesses  to  nancnpativc 
Wills :  and  also  so  much  of  an  Act  passed  in  the  fourteenth 
year  of  the  reign  of  King  George  the  Second,  intituled  An 
Act  to  amend  the  Law  concerning  Common  Recoveries,  and 
to  explain  and  amend  an  Act  made  in  the  twenty-ninth  year 
of  the  reign  of  King  Charles  the  Second,  intituled  "  An  Act 
for  Prevention  of  Frauds  and  Perjuries,"  as  relates  to  estates 
2>nr  autre  vie :  and  also  an  Act  passed  in  the  twenty-fifth 
year  of  the  reign  of  King  George  the  Second,  intituled  An 
Act  for  avoiding  and  putting  an  end  to  certain  Doubts  and 
Questions  relating  to  the  Attestation  of  Wills  and  Codicils 
concerning  Ileal  Estates  in  that  part  of  Great  Britain  called 
England,  and  in  His  Majesty's  Colonies  and  Plantations  in 
America,  except  so  far  as  relates  to  his  Majesty's  colonies 
and  plantations  in  America ;  and  also  an  Act  passed  in  the 
Parliament  of  Ireland  in  the  same  twenty-fifth  year  of  the 
reign  of  King  George  the  Second,  intituled  An  Act  for  the 
avoiding  and  putting  an  end  to  certain  Doubts  and  Questions 
relating  to  the  Attestations  of  Wills  and  Codicils  concerning 
Real  Estates ;  and  also  an  Act  passed  in  the  fifty-fifth  year 
of  the  reign  of  King  George  the  Third,  intituled  An  Act  to 
remove  certain  Difficulties  in  the  Disposition  of  Copyhold 
Estates  by  Will,  shall  be  and  the  same  are  hereby  repealed, 
except  so  far  as  the  same  Acts  or  any  of  them  respectively 
relate  to  any  Wills  or  estates  pur  autre  vie,  to  which  this  Act 
does  not  extend. 

III.  And  be  it  further  enacted,  That  it  shall  be  lawful  for 
every  person  to  devise,  bequeath,  or  dispose  of,  by  his  Will 
executed  in  manner  hereinafter  required,  all  real  estate  and 
all  personal  estate  (a)  which  he  shall  be  entitled  to,  either  at 
law  or  in  equity,  at  the  time  of  his  death,  and  which  if  not 
so  devised,  bequeathed,  or  disposed  of,  would  devolve  upon 
the  heir-at-law,  or  customary  heir  of  him,  or,  if  he  became 
entitled  by  descent,  of  his  ancestor,  or  upon  his  executor  or 
administrator :  and  that  the  power  hereby  given  shall  extend 


(u)  See  infra,  p.  2. 
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to  all  real  estate  of  the  nature  of  customary  freehold  or  tenant 

ri"ht,  or  customary  or  copyhold,  notwithstanding  that  the 

testator  may  not  have  surrendered  the  same  to  the  use  of 

his  Will,  or  notwithstanding  that,  being  entitled  as  heir, 

devisee,  or  otherwise  to  be  admitted  thereto,  he  shall  not 

have  been   admitted  thereto,   or  notwithstanding   that  the 

same,  in  consequence  of  the  want  of  a  custom  to  devise  or 

surrender  to  the  use  of  a  Will  or  otherwise,  could  not  at  law 

have  been  disposed  of  by  Will  if  this  Act  had  not  been  made, 

I  or  notwithstanding  that  the   same,  in  consequence  of  there 

I  being  a  custom  that  a  Will  or  a  surrender  to  the  use  of  a 

Will  should  continue  in  force  for  a  limited  time  only,  or  any 

j  other  special  custom,  could   not  have  been  disposed  of  by 

Will  according  to  the  power  contained  in  this  Act,  if  this  Act 

had  not  been  made :    and  also  to  estates  jj«r  autre  vie  (b), 

whether  there  shall  ov  shall   not  be   any  special  occupant 

thereof,  and  whether  the  same  shall  be  freehold,  customai-y 

i  freehold,  tenant  right,  customary  or  copyhold,  or  of  any  other 

I  tenure,  and  whether  the  same  shall  be  a  corporeal  or  an  incor- 

!  poreal  hereditament ;  and  also  to  all  contingent,  executory, 

!  or  other  future  interests  in  any  "eal  or  personal  estate  (c), 

:  whether  the  testator  may  or  may  not  be  ascertained  as  the 

1  person  or  one  of  the  persons  in  whom  the  same  respectively 

[  may  become  vested,  and  whether  he  may  be  entitled  thereto 

.under  the  instrument  by  which  the  same  respectively  were 

I  created  or  under  any  disposition  thereof  by  deed  or  Will  ; 

and  also  to  all  rights  of  entry  for  conditions  broken,  and 

I  other  rights  of  eatry  ;  and  also  to  such  of  the  same  estates, 

interests  and  rights  respectively,  and  other  real  and  personal 

estate  as  the  testator  may  be  entitled  tiO  at  the  time  of  his 

death,  notwithstanding  that  he  may  become  entitled  to  the 

[same  subsequently  to  the  execution  of  his  Will  (d). 

IV.    Provided  always,   and  be  it  further   enacted.  That 

Iwbere  any  real  estate  of  the  nature  of  customary  freehold 

[or  tenant  right,  or  customary  or  copyhold,  might,  by  the 

(5)  See  infra,  p.  601.  (c)  See  infra,  p.  771  et  leq. 

(d)  See  infra,  pp.  3,  4, 174. 
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custom  of  the  manor  of  which  the  same  is  holdon,  ha^e  heen 
surrendered  to  the  use  of  a  Will,  and  tho  testator  shall  not 
have  surrendered  the  same  to  the  use  of  his  Will,  no  person 
entitled   or  claiming   to    be   entitled   thereto   by   virtue  of  i 
such  Will  shall  bo  entitled  to  be  admitted,  except  upon  pny- 
men'     f  all  such  stamp  duties,  fees,  and  sums  of  money  ns  I 
wouUi  havo  been  lawfully  due  and  payable  in  respect  of  the  | 
surrendering  of  such   real   estate  to  the   use  of  the  Will, 
or   in  respect  of  prf  •renting,  registering,  or  enrolling  such 
surrender,  if  the  same  real  estate  had  been  surrendered  to 
the  use  of  the  Will  of  such  testato'* :  Provided  also,  That  j 
where  the  testator  was  entitled  to  have  been  admitted  to  such 
real  estate,  and  might  if  he  had  been  admitted  thereto  have  j 
surrendered  the  same  to  the  use  of  his  Will,  and  shall  not 
have  been  admitted  thereto,  no  person  entitled  or  claimiug  j 
to  bo  entitled  to  such  real  estate  in  consequence  of  such  Will 
shall  be  entitled  to  be  admitted  to  tho  same  real  estate  br 
virtue  thereof,  except  on  payment  of  all  such  stamp  duties, 
fees,  fine,  and  sums  of  money  as  would  have  been  lawfully 
due  and  payable  in  respect  of  the  admittance  of  such  testator  I 
to  such  real  estate,  and  also  of  all  such  stamp  duties,  fees, 
and  3ums  of  money  as  would  havo   been  lawfully  due  and 
l)ayable  in  respect  of  surrendering  such  real  estate  to  tho 
use  of  the  Will,  or  of  presenting,  registering,  or  enrolling 
such  surrender,  iiad  the  testator  been  duly  admitted  to  such 
real  estate,  and  afterwards  surrendered  the  same  to  the  use 
of  his  Will ;  all  which  stamp  duties,  fees,  fine,  or  sums  of  I 
money  due  as  aforesaid  shall   be   paid   in   addition   to   the 
stamp  duties,  fees,  fine,  or  sums  of  money  due  or  payable  oii 
the  admittance  of  such  person  so  entitled  or  claiming  to  he 
entitled  to  the  same  real  estate  ns  aforesoid. 

V.  And  be  it  further  enacted,  That  when  any  real  estate  | 
of  the  nature  of   customary  freeholu  or  tenant  right,  or 
customary  or  copyhold,  shall  be  disposed  of  by  Will,  the  lord  I 
of  the  manor  or  reputed  manor  cf  which  such  real  estate  '  i 
holdeu,  or  his  steward,  or  tho  deputy  of  such  steward,  shall 
CA^i'^e  the  Will  by  which  such  disposition  shall  be  made,  or 


ie  IS  now  en 
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much  thereof  as  shall  contain  the  disposition  of  such  real 

state,  to  be  entered  on  the  court  rolls  of  such  manor  or 

eputed  manor :  and  when  any  trusts  are  declared  by  the 

rill  of  such  real  estate,  it  shall  not  be  necessary  to  enter 

10  declaration  of  such  trusts,  but  it  shall  be  sufficient  to 

Jtato  in  the  entry  en  the  court  rolls  that  such  real  rstato  is 

lubjcct  to  the  trusts  declared  by  such  Will :  and  when  any 

Juch  real  estate  could  not  have  been  disposed  of  by  Will  if 

[lis  Act  had  not  been  made,  the  same  fine,  hcriot,  dues, 

liuties  and  services  shall  bo  paid  and  rendered  by  the  devisee 

Is  would  have  been  due  from  the  customary  heir  in  case  of  the 

Icsccut  cf  the  same  real  estate,  and  the  lord  shall  as  against 

Ihe  devisee  of  such  estate  have  the  same  remedy  for  recovering 

kud  enforcing  such  fine,  heriot,  dues,  duties,  and  services  as 

ie  is  now  entitled  to  for  recovering  and  enforcing  the  same 

rem  or  against  the  customary  heir  in  case  of  a  descent. 

VI.  And  bo  it  further  enacted,  That  if  no  disposition  by 
jVVill  shall  be  made  of  any  estate  pur  autre  vie  of  a  freehold 
nature,  the  same  shall  be  chargeable  in  the  hands  of  the 
ieir,  if  it  sball  come  to  him  by  reason  of  special  occupancy, 
lis  assets  by  descent  as  in  the  case  of  freehold  land  in  fee 
pimple;  and  in  case  there  shall  bo  no  special  occupant  of 
kny  estate  pur  autre  rie,  whethci  freehold  or  customary  free- 
bold,  tenant  right,  customary  or  copyhold,  or  of  any  other 
bnure,  and  whether  a  corporeal  or  incorporeal  hereditament, 
|t  shall  go  to  the  executor  or  administrator  of  the  party  that 
lad  the  estate  thereof  by  virtue  of  the  grant;  and  if  the 
same  shall  come  to  the  executor  or  administrator  either  by 
teason  of  u  special  occupancy  or  by  virtue  of  this  Act,  it 
pball  bo  assets  in  his  hands,  and  shall  go  and  ho  applied  and 
listribuLcd  in  the  same  manner  as  the  personal  estate  of  tho 
^estator  or  intestate  (c). 

VII.  And  be  urther  enacted.  That  no  Will  made  by  any 
[jerson  under  the  age  of  twenty-one  years  shall  be  valid  {/). 

VIII.  Provided  also,  and  be  it  further  enacted,  That  no 
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(e)  See  t'n/ra,  pp.  601,  i540. 


(0  Sc   infra,  p.  12. 
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Will  made  by  any  married  woman  shall  be  valid,  except  suchi 
a  Will  as  might  have  beer,  made  by  a  married  woman  befoTe] 
the  passing  of  this  Act  (g). 

IX.  And  be  it  further  enacted,  That  no  Will  shall  be  valid) 
nnless  it  shall  be  in  writing  and  executed  in  manner  herein] 
after  mentioned  (h) ;  (that  is  to  say),  it  shall  be  signed  at  the  I 
foot  or  end  thereof  by  the  testator,  or  by  some  other  person  I 
in  his  presence  and  by  his  direction  (hh),  and  such  signature! 
shall  be  made  or  acknowledged  by  the  testator  in  the  presence  I 
of  two  or  more  witnesses  present  at  the  same  time,  and  buc1i| 
witnesses  shall  attest  and  shall  subscribe  the  Will  in  tliei 
presence  of  the  testator,  but  no  form  of  attestation  shall  bc| 
necessary  (t). 

X.  And  be  it  further  enacted,  That  no  appointment  made  I 
by  Will,  in  exercise  of  any  power,  shall  be  valid,  unless  the 
same  be  executed  ia  manner  hereinbefore  required ;  and  ever}' 
Will  executed    in   manner  hereinbefore  required   shall,  so 
far  as  respects  the  execution  and  attestation  thereof,  be  a| 
valid  execution  of  a  power  of  appointment  by  Will,  notwith- 
standing it  shall  have  been  expressly  required  that  a  Willi 
made  in  exercise  of  such  power   should  be  executed  with| 
some  additional  or  other  form  of  execution  or  solemnity. 

XL  Provided  always,  and  be  it  further  enacted.  That  any] 
soldier  being  in  actual  military  service,  or  any  mariner,  or 
seaman  being  at  sea,  may  dispose  of  his  personal  estate  as  | 
he  might  have  done  before  the  making  of  this  Act  (k). 

XII.  And  be  it  further  enacted.  That  this  Act  shall  not  I 
prejudice  or  affect  any  of  the  provisions  contained  in  an  Act 
passed  in  the  eleventh  year  of  the  reign  of  his  Majesty  Kiug 
George  the  Fourth,  and  the  first  year  of  the  reign  of  bin 
late  Majesty  King  William  the  Fourth,  intituled  Aji  Act  to] 
amend  and  consolidate  the  Laws  reUitimi  to  the  Pay  ofthelioynlx 
Navy,  respecting  the  Wills  of  petty  officers  and  seamen  in 


(jr)  See  infra,  pp.  46,  179,  309. 
(h)  See  infra,  p.  63. 
(/(/i)  See  infra,  pp.  64, 72. 


(t)  See  infra,  pp.  73,  81. 
(k)  See  infra,  pp.  03, 104  et  uq.,  | 
332. 
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le  royal  navy,  and   non-commissioned  officers  of  marines, 
id  marines,   so  far  as  r'ltes  to  their  wages,   pay,  prize 
loney,  bounty  money,  and  allowances,  or  other  monies  puy- 
Ible  in  -jspect  to  services  in  her  Majesty's  navy. 

XIII.  And  be  it  further  enacted,  That  every  Will  executed 
manner  hereinbefore  required  shall  be  valid  without  any 

jfther  publication  thereof  (/). 

XIV.  And  be  it  further  enacted,  That  if  any  person  who 
lall  attest  the  execution  of  a  Will  shall  at  the  time  of  the 

Execution  thereof  or  at  any  time  afterwards  bo  incompetent 
be  admitted  a  witness  to  prove  the  execution  thereof,  such 
rill  shall  not  on  that  account  be  invalid. 

XV.  And  be  it  further  enacted,  That  if  any  person  shall 
kttest  the  execution  of  any  Will  to  whom  or  to  whose  wife 
jr  husband  any  beneficial  devise,  legacy,  estate,  interest, 
Jift,  or  appointment,  of  or  affecting  any  real  or  personal 
^state  (other  than  and  except  charges  and  directions  for  the 
payment  of  any  debt  or  debts),  shall  be  thereby  given  or 
lacle,  such  devise,  legacy,  estate,  interest,  gift,  or  appoint- 
lent  shall,  so  far  only  as  concerns  such  perso:::^  attesting  tho 

Execution  of  such  Will,  or  the  wife  or  husband  of  such  person, 
i>r  any  person  claiming  under  such  person  or  wife  or  husband, 
bo  uttcily  null  and  void,  and  such  person  so  attesting  shall 
be  admitted  as  a  witness  to  prove  the  execution  of  such  Will, 
(>r  to  prove  tho  validity  or  invalidity  thereof,  notwithstanding 
puch  devise,  legacy,  estate,  interest,  gift,  or  appointment 
(lentioned  in  such  Will  (»i). 

XVI.  And  be  it  further  enacted,  That  in  case  by  any  Will 
iiuy  real  or  personal  estate  shall  bo  charged  with  any  debt 
br  debts,  and  any  creditor,  or  tho  wife  or  husband  of  any 
breilitor,  whoso  debt  is  so  charged,  shall  attest  tho  execution 
bf  such  Will,  such  creditor  notwithstanding  such  charge  shall 
po  admitted  a  witness  to  prove  the  execution  of  such  Will, 
pr  to  prove  tho  validity  or  invalidity  thereof. 

XVII.  And  bo  it  further  enacted,  That  no  person  shall, 
i>tt  account  of  his  being  an  executor  of  a  Will,  be  incom- 

(0  Sec  tn/ro,  pp.  03,  78.  («i)  See  infra,  pp.  898,  899. 
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Will  to  lie 
revoked  liy 
uiai'riage. 


No  Will  to  bo 
revoked  liy 
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No  Will  to  bo 
revoked  but 
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Will  or  codicil, 
or  by  a  writing 
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petent  to  be  admitted  a  witness  to  prove  the  execation  oil 
such  Will,  or  a  witness  to  prove  the  validity  or  invalidity! 
thereof  (n). 

XVIII.  And  be  it  further  enacted,  That  every  Will  made) 
by  a  man  or  woman  shall  be  revoked  by  his  or  her  mai' 
riage(o)  (except  a  Will   made  in   sxercise  of  a  power  ofl 
appointment,  when  the  real  or  personal  estate  thereby  ap- 
pointed would  not  in  default  of  such  appointment  pass  to  I 
his  or  her  heir,  customary  heir,  executor,  or  administrator, 
or  the  person  entitled  as  his  or  her  next  of  kin,  under  thej 
Statute  of  L'idtributions). 

XIX.  And  be  it  further  enacted.  That  no  W^ill  shall  be  I 
revoked  by  any  presumption  of  an  intention  on  the  ground  | 
of  an  alteration  in  circumstances  ( j>). 

XX.  And  be  it  further  enacted,  That  no  Will  or  codicil  otj 
any  part  thereof,  shall  be  revoked  otherwise  than  as  afore- 1 
paid,  or  by  another  Will  or  codicil  executed  in  manner  here- 
inbefore required,  or  by  some  writing  declaring  an  intention  | 
to  revoke  the  same,  and  executed  in  the  manner  in  which  a  | 
Will  is  hereinbefore  required  to  be  executed,  or  by  the 
burning,  tearing,  or  otherwise  destroying  the  same  by  the  I 
testator,  or  by  some  person  in  his  presence  and  by  Lis| 
direction,  with  the  intention  of  revoking  the  aame(q). 

XXI.  And  be  it  fuither  enacted,  That  no  obliteration,! 
interlineation,  or  other  alteration  made  in  any  Will,  afterj 
the  execution  thereof,  shall  be  valid  or  have  any  effect,!^ 
except  so  far  as  the  words  or  effect  of  the  Will  before  such  I 
alteration  slyiU  not  be  apparent,  unless  such  alteration  Bhalll 
be  executed  in  like  manner  as  hereinbefore  is  required  fori 
the  execution  of  the  Will;  but  the  Will,  with  such  altera- 
tion as  part  thereof,  shall  be  deemed  to  bo  duly  executed  I 
if  the  siguature  of  the  testator  and  the  subscription  of  the  I 
witnesses  bo  made  in  the  margin,  or  on  some  other  ptut  o(l 
the  Will  opposite  or  near  to  such  alteration,  or  at  the  foot  or 


(?i)  Sec  infra,  p.  284. 
(())  Si'e  infra,  \).  100. 
(}))   Si!C  infra,  pp.  160,  IGl. 


(q)  Seo  infra,  pp.  110,  111,  120, | 
J  25,  153. 
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end  of  or  opposite  to  a  memorandum  referring  to  such  altera- 
tion, and  written  at  the  end  or  some  other  part  of  the  Will(r). 

XXII.  And  be  it  further  enacted,  That  no  Will  or  codicil, 
or  any  part  thereof,  which  shu,ll  be  in  any  manner  revoked, 
shall  be  revived  otherwise  than  by  the  re-execution  thereof, 
or  by  a  codicil  executed  in  manner  hereinbefore  required, 
and  showing  an  intention  to  revive  the  same ;  and  when  any 
Will  or  codicil  which  shrll  be  partly  revoked,  and  afterwards 
wholly  revoked,  shall  be  revived,  such  revival  shall  not  ex- 
tend to  so  much  tLtsreof  as  shall  have  been  revoked  before 
the  revocation  of  the  whole  tuoreof,  unless  an  intention  to 
the  contr^iry  shall  be  shown  (s). 

XXIII.  And  bo  it  further  enacted,  That  no  conveyance 
or  other  Act  made  or  done  subsequently  to  the  execution  of 
a  Will  of  or  relating  to  any  real  or  personal  estate  therein 
comprised,  except  an  act  by  which  such  Will  shall  be  re- 
voked as  aforesaid,  shall  prevent  the  operation  of  the  Will 
with  respect  to  such  estate  or  interest  in  such  real  or  personal 
estate  as  the  testator  shall  have  power  to  dispose  of  by  Will 
at  the  time  of  his  death  (t). 

XXIV.  And  bo  it  further  enacted.  That  every  Will  shall 
bo  construed,  with  reference  to  the  real  estate  and  personal 
estate  comprised  in  it,  to  speak  and  take  effect  as  if  it  had 
been  executed  immediately  before  the  death  of  thu  testator, 
unless  a  contrary  intention  shall  appear  by  the  Will  (ii). 

XXV.  And  be  it  further  enacted.  That  unless  a  contrary 
intention  shall  appear  by  the  Will,  such  real  estate  or 
interest  tbcrein  as  shall  be  comprised  or  intended  to  bo 
comprised  in  any  devise  in  such  Will  contained,  which  sliu'l 
fail  or  bo  void  by  reason  of  the  death  of  tho  devisee  in  tho 
lifotimo  of  the  testator,  or  by  reason  of  such  doviso  being 
contrary  to  law  or  otherwise  incapable  of  taking  effect,  shall 
bo  included  in  tho  residuary  doviso  (if  any)  contained  in 
such  Will  (r). 

(»•)  Sen  m/ni,  ri>.  no,  111,  12.3.  (m)  See    infra,   pp.    175,    115);), 

(«)  Sue  infra,  pp.  152,  1G3,  168,  121)8. 

172.  («)  See  infra,  p.  1318. 
(0  See  infra,  pp.  1192,  1  loa 
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No  Will  re- 
voked to  be 
revived  other- 
wise than  by 
re-execution 
or  a  codicil  to 
revive  it. 


A  devise  not 
to  be  rendered 
inoperative  by 
any  subse- 
quent con- 
veyance or 
act. 


A  Will  shall 
be  construed 
to  B])cak  from 
tlic  doutli  of 
tho  testa  tor. 


A  residuary 
devise  sliall 
include  ostaita 
couiprised  in 
lapsed  atui 
void  devwcH. 
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1  Vict.  c.  26. 


A  general 
devise  of  the 
testater's  lands 
aliall  include 
copyhold  and 
leasehold  as 
well  as  free- 
bold  lands. 


A  generiil  gift 
shall  include 
estates  over 
which  the  tes- 
tator has  a 
general  power 
of  appoint- 
incut. 


A  devise  with- 
out any  words 
of  limitation 
shall  bo  con- 
strued to  puss 
the  fee. 


XXVI.  And  be  it  farther  enacted,  That  a  devise  of  the 
land  of  the  testator,  or  of  the  land  of  the  testator  in  auy 
place  or  in  the  occupation  of  any  person  naentioned  in  his 
Will,  or  otherwise  described  in  a  general  manner,  and  any 
other  general  devise  which  would  describe  a  customary 
copyhold,  or  leasehold  estate  if  the  testator  had  no  free- 
hold estate  which  could  be  described  by  it,  shall  be  construed 
to  include  the  customary,  copyhold,  and  leasehold  estates 
of  the  testator,  or  his  customary,  copyhold,  and  leasehold 
estates,  or  any  of  them,  to  which  sunh  description  shall 
extend,  as  the  case  may  be,  as  well  as  freehold  estates,  unless 
a  contrary  intention  shall  appear  by  the  Will  (ic). 

XXVII.  And  bo  it  further  enacted.  That  a  general 
devise  of  the  real  estate  of  the  testator,  or  of  the  real 
estate  of  the  testator  in  any  place  or  in  the  occupation  of 
any  person  mentioned  in  his  Will,  or  otherwise  described 
in  a  general  manner,  shall  be  construed  to  include  any 
real  estate,  or  any  real  estate  to  which  such  description  shall 
extend  (as  tho  cast  may  be),  whic'i  he  may  have  power  to 
appoint  in  any  manner  he  may  think  proper,  and  shall 
operate  as  an  execution  of  such  power,  unless  a  contrary 
intention  shall  appear  by  the  Will ;  and  in  liko  manner  a 
bequest  of  the  personal  estate  of  the  testator,  or  any  bequest 
of  personal  property  described  in  a  general  manner,  shf'l 
be  construed  to  include  any  personal  estate,  or  any  per- 
sonal estate  to  which  such  description  shall  extend  (as  tho 
case  may  bo),  which  he  may  have  power  to  appoint  in  any 
manner  he  may  think  proper,  and  shall  operate  as  an  execu- 
tion of  such  power,  unless  a  contrary  intention  shall  appear 
by  the  Will  (j-)- 

XXVIII.  And  be  it  further  eiiactcd.  That  whcro  any  real 
estate  shall  be  devieed  to  any  person  without  any  words  of 
limitation,  such  devise  shall  be  construed  to  pass  the  fee 
r'mplc,  or  other  tho  whole  estate  or  interest  which  the  tes- 
tator had  power  to  dispose  of  by  Will  in  such  real  estate, 
unless  a  contrary  intention  shall  appear  by  the  Will. 


(«')  See  infra,  p.  920. 


(x)  See  ii\fra,  p.  1321  et  leq. 
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XXIX.  And  be  it  farther  enacted,  That  in  any  devise  or 
j bequest  of  real  or  personal  estate  the  words  "die  without 

issue,"  or  "  die  without  leaving  issue,"  or  "  have  no  issue," 

I  or  any  other  words  which  may  import  either  a  want  or  failure 

of  issue  of  any  person  in  his  lifetime  or  at  the  tim^>  of  his 

death,  or  an  indefinite  failure  ox  his  issue,  shall  be  construed 

to  mean  a  want  or  failure  of  issue  in  the  lifetime  or  at  the 

I  time  of  the  death  of  such  person,  and  not  an  indefinite 

failure  of  his  issue,  unless  a  contrary  intention  shall  appear 

by  the  Will,  by  reason  of  such  person  having  a  prior  estate 

tail,  or  of  a  preceding  gift  being,  without  any  implication 

arising  from  such  words,  a  limitation  of  an  estate  tail  to  such 

person  or  issue,  or  otherwise :  Provided,  that  this  Act  shall 

I  net  extend  to  cases  where  such  words  as  aforesa.'d  import  if 

I  no  issue  described  in  a  preceding  gift  shall  be  bom,  or  if 

there  shall  be  no  issue  who  shall  7ive  to  attain  the  age  or 

otherwise  answer  the  description  required  for  obtaining  a 

vested  estate  by  a  preceding  gift  to  such  issue. 

XXX.  And  be  it  further  enacted,  That  where  any  real 
I  estate  (other  than  or  not  being  a  presentation  to  a  church) 

shall  be  devised  to  any  trustee  or  executor,  such  devise  shall 
be  construed  to  pass  the  fee  simple  or  other  the  whole  estate 
or  interest  which  the  testator  had  power  to  dispose  of  by 
Will  in  such  real  estate,  unless  a  definite  term  of  years^ 
[absolute  or  det.jrminai  le,  or  an  estate  of  freehold,  shall 
[thereby  be  given  to  him  expressly  or  by  implication (^). 

XXXI.  And  be  it  further  enacted.  That  where  any  real 
testate  shall  be  devised  to  a  trustee,  without  any  express 

limitation  of  the  estate  to  be  taken  by  such  trustee,  and  the 
beneficial  interest  in  such  real  estate,  or  in  the  surplus  rents 
and  profits  thereof,  shall  not  be  given  to  any  person  for  life, 
or  such  beneficial  interest  shall  be  given  to  any  person  for 
life,  but  the  purposes  of  the  trust  may  continue  beyond  the 
life  of  such  person,  such  devise  shall  be  construed  to  vest  in 
such  trustee  the  fee  simple,  or  other  the  whole  legal  estate 


1  Vict  c.  26. 


The  words 
"  die  without 
issue,'' or  "die 
without  leav- 
ing issue," 
shall  be  con- 
strued to  mean 
die  without 
issue  living  at 
the  death  (^). 


N'o  devise  to 
trustees  or  exc- 
eutoi's,  except 
for  a  term  or 
presentation 
to  a  church, 
shall  pass  a 
chattel  in- 
terGBt 


Trustees 
under  an  un- 
limited devise 
where  the 
trust  may 
endure  beyond 
the  life  of  a 
person  benefi- 
cially entitled 
for  life,  to  take 
the  fee. 


(;/)  See  tn/m,  p.  966,  note  (<;). 
W.E. — ^VOL.  I.  • 


(«)  See  infra,  p.  604. 
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II I  III 
I 


W^ 


\\m 


I'cvises  of 
citates  tail 
t.hall  not 
lapse. 


<lifts  to  chil- 
dren or  other 
i88ue  who  leave 
issue  living  at 
the  testator's 
(loath  shall 
not  lapse. 


Act  not  to 
extend  to 
Wills  made  bo- 
fore  1838(A), 
nor  to  estates 
pur  autre  v!f 
of  persons  who 
die  before 
1838. 


Act  not  to 
extend  to 
Scotland. 

Act  may  bo 
altered  this 
fiCBsiou. 


which  the  testator  had  power  to  dispose  of  by  Will  in  such 
real  estate,  and  not  an  estate  determinable  when  the  purposes  | 
of  the  trnst  shall  be  satisfied. 

XXXn.  And  be  it  further  enacted,  That  where  any  person  I 
to  whom  any  real  estate  shall  be  devised  for  an  estate  tail  or 
an  estate  in  quasi  entail  shall  die  in  the  lifetime  of  the  testa- 
tor leaving  issue  who  would  be  inheritable  under  such  entail, 
and  any  such  issue  shall  be  living  at  the  time  of  the  death  of 
the  testator,  such  devise  shall  not  lapse,  but  shall  take  effect 
as  if  the  death  of  such  person  had  happened  immediately 
after  the  death  of  the  testator,  unless  a  contrary  intention  | 
shall  appear  by  the  Will. 

XXXin.  And  be  it  further  enacted.  That  where  any  per- 
son being  a  child  or  other  issue  of  the  testator  to  whom  any  I 
real  or  personal  estate  shall  be  devised  or  bequeathed  for 
any  estate  or  interest  not  determinable  at  or  befoio  the  death 
of  such  person  shall  die  in  the  lifetime  of  the  testator  leaving 
issue,  and  any  such  issue  of  such  person  shall  be  living  at 
the  time  of  the  death  of  the  testator,  such  devise  or  bequest 
shall  not  lapse,  but  shall  take  effect  as  if  the  death  of  such  { 
person  had  happened  immediately  after  the  death  of  the  tes- 
tator, unless  a  contraiy  inter.tion  shall  appear  by  the  Will  (a),  I 

XXXIV.  And  be  it  further  enacted,  That  this  Act  shall  not 
extend  to  any  Will  made  before  the  first  day  of  January,  one 
thousand  eight  hundred  and  thirty-tjight,  and  that  every  Will 
re-executed  or  republished,  or  revived  by  any  codicil,  shall 
for  the  purposes  of  this  Act  be  deemed  to  have  been  made 
at  the  time  at  which  the  same  shall  be  so  re-executed,  repub 
lished,  or  revived ;  and  that  this  Act  shall  not  extend  to  any  I 
estate  pur  autre  vie  of  any  person  who  shall  die  before  the  first 
day  of  January,  one  thousand  eight  hundred  and  thirty-eigbt. 

XXXY.  And  be  it  further  enacted.  That  this  Act  shall  not  | 
extend  to  Scotland. 

XXXVl.  And  be  it  enacted.  That  this  Act  may  be  amended,  I 
altered,  or  repealed  by  any  Act  or  Acts  to  be  passed  in  this  | 
present  session  of  Parliament. 


(o)  Seti  in/ro,  p.  1083.         (6)  See  infra,  pp.  63,  112,  163,  170, 179. 
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312,  II.  {d).—Si 


TAOE 

54,  n.  (/). — The  will  of  a  married  woman  who  dies  in  the  lifetime  of  her  husband 
made  during  coverture  and  prior  to  tlie  Married  Women's  Property 
Act,  1882,  she  having  at  the  time  capacity  to  make  a  will,  is  effectual 
without  re-execution  to  pass  sex)arate  property  which  she  may  acquire 
under  the  provisions  of  the  Act.     Jle  Bowcn,  (1892)  2  Ch.  281. 

67,  n.  (m). — The  whole  of  a  disposing  portion  of  a  will  was  written  on  the  fii'st 
side  of  a  sheet  of  foolscap,  tlie  second  and  third  sides  being  blank  ;  and 
tlie  attestation  clause  with  the  signature  of  the  testator  and  the  witneHsvs 
being  on  tlie  fourth  side.  It  was  held  that  the  will  was  duly  executed. 
In  the  goods  of  Fuller,  (1892)  P.  377. 

79,  n.  (y).— See  also  Wyatt  v.  Berry,  (1893)  P.  5. 

87,  n.  (c).— See  also  In  tlie  goods  of  Marchant,  (1893)  P.  254.  In  that  case  a 
testatrix  left  two  testamentary  documents  of  which  only  one  was  duly 
executed.  The  first  or  unexecuted  document  made  various  specific 
bequests  and  appointed  an  executor.  The  second,  which  was  duly 
executed,  bequeathed  all  the  jiroperty  of  the  testatrix  to  her  nephew 
"  for  the  purposes  I  require  him  to  (lo  absolutely."  It  was  held  that 
the  two  documents  could  not  be  admitted  to  probate  as  topeth.er  con- 
stituting the  will  of  the  deceased,  but  that  probate  might  \ij  gi'anted 
of  the  second  or  executed  document  xcith  directions  to  the  trecutm'  to 
administer  the  estate  in  covformilij  with  the  trusts  of  tlic  first  doctiincat. 

114,  n.  {tt). — See  In  the  goods  of  Heath,  (1892)  P.  253,  in  which  a  reference  in  a 
codicil  showed  that  an  interlineation  had  been  made  prior  to  the  execu- 
tion of  the  codicil,  and  was  therefore  incorporated  by  it. 

191,  n.  (p). — ^^Vhe^e  a  testatrix  appointed  A.  and  B.  "  trustees"  of  her  will  and 
expressed  her  wish  that  tliey  should  pny  her  funeral  and  other  debts,  it 
was  held  that  they  were  constituted  executors  according  to  the  tenor. 
In.  the  goods  of  Wilkinson,  (1892)  P.  227.  See  also  In  the  goods  of 
liuasell,  ibid.  380. 

248,  n.  (c).— See  also  Copcland  v.  Simis  tcr,  (1893)  P.  16. 

282,  n.  (j/). — A  party  giving  notice  under  this  nile  cannot  bo  condemned  in  costs, 
the  power  of  the  Court  only  existing  where  the  party  who  gives  the 
notico  has  taken  proceedings  to  call  m  the  probate.  Leigh  v.  (hrcn, 
(1892)  P.  17  ;    Beale  v.  Beala  (L.  R.  3  P.  &  D.  179)  distinguisJted. 

293,  n.  (/). — A  testatrix  left  two  wills  and  a  codicil  to  the  first  will.  The  second 
will,  which  disi»osed  only  of  a  small  policy  of  insurance  on  her  life,  was 
prepared  for  her  on  a  printed  form  by  one  of  her  executors.  The  form 
coniinenced  with  a  clause  revoking  all  previous  testume.itary  disposi- 
tions ;  but,  when  this  was  read  over  to  her,  she  objected  to  it,  saying 
that  she  did  not  wish  to  revoke  her  first  will  and  codicil.  The  person 
wiio  prepai-cd  the  will  assured  her  that,as  it  only  related  to  the  insurance 
policy,  the  woitls  of  revocation  would  not  apjdy  to  her  former  testa- 
mentary disposif'ons,  and  that  to  make  an  erasure  might  invalidate  the 
will.  Being  satisfied  by  this  assurance,  the  testatrix  duly  executed  the 
will  It  was  held,  on  the  authority  of  Morrell  v.  Morrell,  time  the 
testatrix  must  be  taken  to  have  known  and  approved  of  these  words  of 
revocation,  and  that  they  must  be  included  in  thn  probate  of  tlio  last 
will.    Uollina  v.  Jilstone,  (1898)  P.  1. 


441,  n.  (c).— See  a 
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TAGE 

293,  n.  (I). — A  testatrix  executed  a  will  in  1887,  ami  a  subsequent  will  in  1889, 
by  which  she  revoked  all  previous  wills.  In  1891  she  executed  a  codicil 
which  bi/  miitake  was  described  as  a  codicil  to  the  will  of  1887.  It  was 
held  that  probate  might  bo  granted  of  the  codicil  together  with  the  will 
oi  \i%9  loith  tlie  reference  to  the  icill  of  1887  omitted.  In  the  goods  of 
Gordon,  (1892)  P.  228.     See  also  In  tlie  goods  of  Moore,  (1892)  V.  378, 

312,  n.  (d).—Roe  v.  Nix,  (1893)  P.  55. 

315,  n.  {x). — See  also  Collins  v.  Elslonc  (1893),  P.  1,  in  which  Morrell  v.  Morrcll 
was  followed,  and  the  cases  of  Guardhouse  v.  Blackburn,  Alter  v. 
Atkinson,  and  Fulton  v.  Andrew  were  referred  to.  See  also  Jn  the 
goods  of  Moore,  (1892)  P.  378. 

382,  n.  (ni). — Grant  ot  administration  to  a  Receiver  appointed  by  the  Chancery 

Divis'  )n.     In  the  goods  of  Moore,  (1892)  P.  145. 

384,  n.  (s). — Where  an  executor  before  the  death  of  the  testator  left  the  country 
under  an  assumed  name,  having  sold  all  his  effects,  and  there  was 
reason  to  believe  that  he  did  not  intend  to  return,  the  Court,  under 
section  73,  gi'anted  administration  with  the  will  annexed  to  the  testator's 
widow,  who  was  sole  beneficiary,  without  requiring  the  executor  to  bo 
cited.     In  the  goods  of  Craivshay,  (1893)  P.  108. 

384,  n.  (s). — Grant  made  to  a  creditor,  the  sole  executrix  and  universal  legatee  of 
the  testator  (his  widow)  being  a  lunatic.  In  the  goods  of  Athcrton, 
(1892)  P.  104. 

383,  n.  (s).  — Grant  to  Clerk  of  the  Gtiardiaiis  of  the  Poor.    In  the  'foods  of  Everley, 

(1892)  P.  50. 

Joint  gt&Tit  to  ncH-of'kin  and  another  jxrson  entitled  in  distribution. 
In  the  goods  of  Walsh,  (1892)  P.  230. 

402,  n.  (<?).— See  In  the  goods  of  Alston,  (1892)  P.  142. 

403.— Grant  of  administration  with  the  will  annexed  to  a  stranger,  there  being 
no  known  relatives  of  the  testator  and  no  residuary  legatee  appointed. 
In  the  goods  of  Jackson,  (1892)  P.  257. 

404,  n.  {d).  — AVhere  a  sole  executrix  and  legatee  had  not  been  heard  of  for  forty 
years,  the  Court  granted  administration  with  the  will  annexed  to  the 
representative  of  the  next-of-kin  of  tlie  testatrix  on  proof  that  the 
executrix  liad  been  cited  by  advertisement,  subject  to  administration  to 
the  next-of-kin  being  taken  out.     In  the  goods  of  Ley,  (1892)  P.  6. 

441,  n.  (c).— See  also  In  tlut  goods  qf  Wright,  (1893)  P.  21. 

456,  n.  (h). — As  to  breach  of  condition  to  well  a.id  truly  administer  under  s.  81, 
sp«  Dohhs  v.  Brain,  (1892)  2  Q.  1).  207. 

463,  n.  (v).— In  the  case  of  In  the  goods  of  Dc  Beaufort,  (1893)  P.  231,  an 
administratrix  on  application  for  aihninistration  with  will  annexed  was 
allowed  to  give  an  administration  bond  with  two  foreign  sureties  where 
the  testator,  being  a  French  subject  residenti  in  France,  made  a  will 
constituting  a  domiciled  French  subject  his  universal  and  residuary 
legatee. 

4S2,  n.  (I).— Re  Cliff's  Trusts  is  further  reported  in  (1892)  2  Oh.  229.  In  this 
case  the  report  of  L'Fit  v.  L'Batt  is  corrected. 

511.— The  incidence  of  the  now  duties  imposed  by  s.  27  of  this  Act,  and  by  s.  5 
of  the  Customs  and  Inland  Revenue  Act,  1889  (see  post,  p.  621),  is 
governed  by  the  same  principle  as  that  which  regulated  the  incidence  of 
the  old  probate  duty — viz.  that  it  should  be  borne  by  the  general 
residuary  estate.  Re  Bourne,  (1893)  1  Oh.  188 ;  Re  Croft,  (1892)  1  Ch. 
652,  distinguished. 

lilS,  line  22.—"  Person  acting  in  tho  administration  of  the  estate." 

A  testator  bequeathed  certain  pictarea  and  other  property  to  be  hold 
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by  tnistpes  as  heirlooms.  His  "xecutors  caused  a  valuation  to  be  mndo 
lor  prubnte  purposes,  and  delivered  to  the  Commissioners  of  luhwA 
Kp  venue  an  affidavit  of  value  with  an  ai'count  on  the  basis  of  such  valun- 
tion  duly  stamped  in  accoi-dance  with  the  provisions  of  the  Customs  and 
liland  Revenue  Act,  1881.  Upun  this  a  certiKcate  was  issued,  stnting 
tl  e  value  ns  shown  by  the  account,  and  probate  was  granted.  Sonie 
time  after  tlie  executors  had  tinally  wound  up  the  estate,  it  was  tlis- 
f'overcd  that  one  picture  had  been  omitted  from  the  valuation,  and  that 
the  others  had  been  considerably  undervalued.  No  suggestion  was  made 
of  any  negligence  on  the  part  ot  the  executors  or  of  any  incompetence  on 
the  ]>art  of  the  valuer.  On  an  information,  praying  that  the  executor 
might  bo  ordered  to  deliver  a  lui-ther  affidavit  and  account  in  accordance 
witli  the  provisions  of  s.  32,  it  was  held  by  the  Court  of  Appeal,  affirniing 
the  decision  of  the  Divisional  Court,  (1892)  2  Q.  B.  289,  that  the 
executors,  having  comi)leted  the  duties  of  administration,  were  not 
'•  persons  acting  in  the  administration  of  the  estate  "  within  the  meaning 
of  the  section,  and  were  not  liable.  Att.-Gen.  v.  Smith,  (1832)  2  Q.  B. 
289,  affirmed,  (1893)  1  Q.  B.  239. 

r>%2,  n.  (»/).— See  also  Re  Cloms,  (1893)  1  Ch.  214. 

588,  n.  (i).— See  lie  Wilson,  (1893)  2  Ch.  340,  in  which  case  the  principle 
regulating  the  devolution  of  land  held  for  a  partnerahip  or  other  comuiou 
object  is  discussed. 

6C3,  n.  (<•).  —In  Stevens  v.  Trevor-Garrick,  (li93)  2  Ch.  307,  it  was  held  that  the 
reasons  given  in  JJancock  v.  Hancock,  as  to  the  effect  ofs.  19  on  the 
operation  of  s.  5  of  the  Act,  were  equally  applicable  to  modify  the  opera- 
tion of  s.  2. 

784.— Section  26  of  22  &  23  Vict.,  c.  35  is  repealed  by  the  Trustee  Act,  1893  (.16 
k  57  Vict.,  c.  53),  and  is  re-enacted  by  u.  23  of  that  Act. 

8U2,  n.  (/i).— See  Tlwmc  v.  Thmmc,  (1893)  3  Ch.  196. 

815.— Section  37  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  is  reiwaled 
by  the  Trustee  Act,  1893  (56  &  57  Vict.,  c.  53),  and  is  re-enacted  by  s.  21 
of  that  Act. 

826. — Section  38  of  the  Convevancing  and  Law  of  Property  Act,  1881,  is  repealed 
by  the  Trustee  Act,  1*893  (56  &  57  Vict.,  c.  53),  and  is  re-enacted  by  s.  22 
uf  that  Act. 

923,  n.  (o). — A  bequest  to  a  religious  institution  or  for  a  religious  purpose  is 
pi-im<l  facie  a  bequest  for  a  ''  charitable  "  j)uri)ose,  and  the  law  applic- 
able to  "charitable"  beriuests  as  distingtiishcd  from  the  law  apphcuble 
to  ordinniy  bequests  ougiit  to  be  applied  to  a  bequest  to  a  religious 
institution  or  for  a  religions  purpose.     Ite  White,  (1893)  2  Ch.  41. 

963,  n.  (;>).— See  the  late  case  of /«  the  goods  of  Ashton,  (1892)  P.  83,  in  which 
the  cases  mentioned  in  this  note  are  referred  to  and  discussed. 

1080,  n.  ()•).— The  rule  that  s.  33  of  the  Wills  Act  does  not  apjdy  to  children  or 
grandcliildren  of  tiie  testator  as  a  class  is  not  aHccted  by  the  fact  that, 
in  the  events  which  happened,  the  class  consisted  of  but  one  individual. 
lie  Harvey's  Estate,  (1893)  1  Ch.  667. 

1193,  n.  (j).— See  also  Be  Clou-cs,  (1893)  1  Ch.  214. 

1228,  n.  (i).— The  mere  fact,  however,  that  an  executor  has  made  general  pay- 
ments to  or  for  the  benefit  of  a  legatee  of  leaseholds  and  other  property— 
not  specially  out  of  or  on  account  of  the  rents — is  not,  in  the  absence  of 
representations  on  the  subject  by  the  executor  to  the  legatee,  sufticicnt 
to  enable  the  Court  to  infer  that  the  legacy  has  been  assented  to.  Thime 
v.  Thome,  (1893)  3  Ch.  196. 

1249,  n.  («i).— Section  3  of  the  Trust  Investment  Act,  1889,  is  repealed  by  tJie 
Trustee  Act,  1893  (56  &  57  Vict.,  c.  53),  and  is  rc-enaotcd  by  a,  I  of 
that  Act. 
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1251,  n.  (o). — ^0  also  7fc  Hcngler,  (1393)  1  Ch.  686,  in  which  the  principle  of 
lie  Chesterfield's  Trusts  and  Bcavan  v.  Bcavaii  is  applied. 

1263.— Section  32  of  36  Geo.  III.,  c.  52,  is  repealed  by  the  Trustee  Act,  189;; 
(56  &  57  Vici.,  c.  53).  Provisions  lor  tlie  payment  into  Court  by 
trustees  are  contained  in  s.  42  of  the  latter  Act. 

1266,  n.  (z). — For  a  case  in  which  a  "  contrary  intention"  was  expressed,  see  lie 
Humphreys,  (1893)  3  Ch.  1.     In  this  case  lie  Wells  was  approved. 

1322,  n.  (h).—&6&BeDavies,  (1892)  3  Ch,  63. 

1392,  n.  (y). — Tlie  domicil  of  a  person  is  that  place  or  country  in  which  Iiis 
habitation  is  fixed  without  any  present  intention  of  removing  therefrom. 
Be  Craignish,  (1892)  3  Ch.  180. 

1396,  n.  (/). — Where  the  domicil  of  birth  is  changed  during  infancy  by  a  chango 
of  domicil  of  the  father,  semhlc,  the  altered  domicil  cannot  be  regarded 
as  the  infant's  domitil  of  origin.     Be  Craignish,  (1892)  3  Ch.  180. 

1600,  n.  (t). — Proceedings  by  a  road  authority  under  s.  23  of  the  Highways  and 
Locomotives  (Amendment)  Act,  1878,  are  in  the  nature  of  an  action  tor 
a  personal  tort,  ko  tliat  proceedings  cannot  be  taken  against  X\v. 
executor  of  a  person  by  whose  orders  the  extraordinui-y  traffic  wa8 
conducted.     Story  v.  Slieard,  (1892)  2  Q.  B.  515. 

1628,  n.  (p). — An  executor  is  not  entitled  on  behalf  of  the  estate  to  take  shaics 
in  a  bnilding  society  or  to  make  the  estate  liable  for  him  as  a  share- 
holder therein.     Per  Romer,  J.  Thomctv.  Thoriic,  (1893)  3  Ch.  196,  203. 

1652,  n.  {r).—Ile  Parkin,  (1892)  3  Ch.  510,  520. 

1695.— Section  37  of  the  Convej'ancing  and  Law  of  Property  Act,  1881,  in 
repealed  by  the  Trustoe  Act,  1893  (56  &  T>7  Vict.,  c.  53),  and  is  re- 
enacted  by  8.  21  of  that  Act. 

1704,  n.  (x).— Section  7  of  the  Trustee  Act,  1888,  is  repealed  by  the  Trustee  Act, 
1893  (56  &  57  Vict.,  c.  53),  and  is  re-enacted  by  section  18  of  that  Act 
with  the  addition  of  a  sub-section  (3),  declaring  that  the  section 
applies  to  tnists  created  before  or  after  1st  Janriary,  1894,  but  that 
nothing  "  in  this  section  shull  authorise  any  trustee  to  do  anythituj 
iohich  he  is  in  express  terms  forbidden  to  do,  or  to  omit  to  do  anythimj 
tohieh  he  is  in  express  terms  directed  to  do  bij  the  instrument  creating  Hut 
trust." 

I'M,  n.  («).— The  Trustee  Act,  1893  (56  &  57  Vict.,  c.  53),  repeals  the  Trustee 
Act,  1888,  except  as  to  ss.  1  and  8.  Sections  4  and  6  of  the  Trustee  Act, 
1888,  are  re-enacted  verbatim  by  ss.  8  and  9  of  the  Act  Oi  1893. 

inO— 1714. — The  Trust  Investment  Act,  1889,  is  i-epealed  (with  the  exception 
of  sectional  and  7)  by  the  Trustee  Act,  1893(56  ft  57  Vict.,  c.  53). 
The  sections  sot  out  in  tliese  pages  are  re-enacted  by  suctions  1  to  4 
inclusive,  with  merely  the  following  additioris,  viz.,  in  section  1  {j), 
IMJwer  is  given  to  invest  in  "  deferred  annuities  comprised  in  the  register 
of  holders  of  annuity  Class  D.,  and  annuities  comprised  in  the  register  of 
annuHants  Class  C.  of  the  East  Indian  Bailway  Company,"  and  in 
section  1  (k),  power  is  given  to  invest  in  railway  stock  in  India  "  upott 
the  capital  of  which  the  interest  is  guaranteed  by  tlie  Secretary  of 
State  in  Council  of  India," 

1 1714.— The  provisions  relating  to  investments  authorised  apart  from  the  Trust 
Investment  Act,  1889,  here  referred  to,  are  repealed  by  the  Trusten 
Act,  1893,  and  aie  re-enacted  by  s.  5  of  that  Act.  That  section,  in 
addition  to  such  enactments,  provides  that  a  trustee  having  power  to 
invest  in  real  securities,  unless  expressly  forbidden  by  the  instrument 
creating  the  trust,  may  invest,  and  shall  be  deemed  to  have  always  had 
the  power  to  invest  "on  mortgage  of  property  held  for  an  unexpired 
term  of  not  lets  than  2Q(i  years,  and  not  subject  to  a  reservation  of  rtiU 
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greater  than  a  shilling  a  year,  or  to  any  right  of  redemption  or  to  any 
condition  for  re-entry  except  fur  nim-payment  of  rent. "  The  Trustee  Act, 
1893,  8.  6,  gives  a  trustee  power  to  invest  iu  the  purchase  or  on  mort- 
gage of  any  land,  notwithstanding  drainage  charges,  unless  the  terms  of 
the  trust  expressly  provide  that  the  land  to  be  purchased  or  taken  in 
mortgage  shall  not  be  subject  to  any  such  prior  charge. 

By  s.  7,  trustees,  unless  authorised  by  the  terms  of  their  trust,  are 
forbidden  to  apply  for  or  hold  certificates  to  bearer,  issued  under  the 
authority  of  the  India  Stock  Certificate  Act,  1863,  the  National  Debt 
Act,  1870,  the  Local  Loans  Act,  1875,  or  the  Colonial  Stock  Act,  1877. 

1725.— Section  2  of  the  Trustee  Act,  1888,  is  repealed  by  the  Trustee  Act,  189:) 
(56  &  57  Vict.,  c.  53),  and  is  re-enacted  by  s.  17  of  that  Act,  with  the 
addition  of  a  sub-section  (5),  which  provides  that  **  nothing  in  this 
section  shall  autlwrize  a  trustee  to  do  anything  which  lie  is  in  express 
terms  for'^idden  lo  do  or  to  omit  anything  which  lie  is  in  express  tcnm 
directed  to  do,  by  tlie  instrtiment  creating  the  tnist." 

1735.— Section  31  of  Lord  St.  Leonard's  Act  (22  &  23  Vict.,  c.  35)  is  repealed  by 
the  Trustee  Act,  1893  (56  &  57  Vict,  c.  53),  and  is  re-enacted  by  s.  21  of 
that  Act. 

1740.— Section  6  of  the  Trustee  Act,  1888,  is  repealed  by  the  Trustee  Act,  1893 
(56  b  67  Vict.,  c.  53),  and  is  re-enacted  by  s.  45  oi  that  Act. 

1817,  1820.— The  Trustee  Act,  1850,  is  repealed  by  the  Trustee  Act,  1893  (56  & 
57  Vict.,  c.  63),  except  in  so  far  as  relates  to  the  Court  exercising  juris- 
diction in  Lunacy  in  Ireland.  The  ett'ect  of  the  sections  of  the  new  Act 
which  take  the  place  of  the  sections  in  the  repealed  Act  is  given  in  the 
table  hereafter  set  out. 

1823.— Section  30  of  Lord  St.  Leonard's  Act  (22  &  23  Vict.,  c.  35)  is  repealed  bv 
the  Trustee  Act,  1893  (56  &  57  Vict.,  c.  53). 

1879.— When  an  order  is  made  under  Ord.  XVL  r.  46,  R.  S.  C.  1883,  it  sliouU 
appear  on  the  face  of  the  order  to  render  it  binding  on  the  estate  of  ,i 
deceased  person  either  that  the  Court  having  had  its  attention  drawn  to 
this  point  has  dispensed  with  the  legal  personal  representative  of  the 
deceased  person  interested  in  the  matter  or  has  appointed  some  person  to 
represent  the  estate,     lie  Jiichcrson,  (1893)  3  Ch.  146. 

1887,  1888.— The  Trustee  Acts,  1850  and  1852,  are  repealed  and  practically  re- 
enacted  by  the  Trustee  Act,  1893  (56  &  67  Vict,  c.  53).  The  tablo 
hereafter  set  out  shows  the  provisions  of  tho  new  Act  wliich  take  the 
place  of  those  in  the  repealed  Acts. 

1928,  line  18. — The  exception  contained  in  this  sub-section  was  held  not  to  apply, 
in  the  absence  of  fraud,  where  trust  funds  advanced  on  mortgage  weri' 
with  the  concurrence  of  the  mortgagor  applied  in  payment  of  a  debt 
previously  charged  on  the  mortgaged  property  in  favour  of  a  bank  in 
which  the  trustee  was  a  partner.    Jic  Gimmj,  (1893)  1  Ch.  590. 

1928,  n.  {oo).—Ec  Page,  (1893)  1  Ch.  304. 

1938,  n.  (y).—Cliarles  v.  Jonei>,  explained  in  Ee  Beddoc,  (1893)  1  Ch.  547. 

1941,  n.  ()«).— See  Re  Beddoe,  (1893)  1  Ch.  547,  555. 
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This  Act,  described  as  "  an  Act  to  consolidate  EncKtments  relating  to  Tiiisters," 
repeaU  the  various  sections  of  Statutes  mentioned  in  the  Schedule,  and  re-enacts 
the  repealed  provisions. 

The  following  table  shows  the  various  sections  of  the  Trustee  Act  uliicli 
correspond  with  the  repealed  sections  : — 
Sect.  1.    AiUhoriscd  Investments        ....     62  &  53  Vict.,  c.  32,  s.  3. 

„  2.    PurelMse  at  a  premium  of  redeemable  stocks .     s.  4. 

,,  3.    Discretion  of  trustees s.  5. 

„  4.    Application  of  Act 8.6. 

„  5.    Enlargement  of  express  powers  of  investment    34  &  35  Vict.,  c.  27  ;  28 

&  29  Vict.,  c.  78,  s.  40; 
43&44  Vict.,  c.  8,s.  7; 
27  &  28  Vict.,  c.  114, 
s.  60  ;  38  &  3"J  Vict., 
c.  83,  s.  27. 


,,  6.  Power  to  invest  nolwUManding  drainage 
charges 

,,  7.  Trustees  not  to  cntvcrt  imcrihed  stock  into 
certificates  to  bearer  ..... 


,,  8.  Loans  and  investments  bi/  trustees  not  charge- 
able as  breaches  of  tmst     .... 

„  9.  Liability  for  loss  by  reason  of  improper  in- 
vestments        ...... 

,,  10.    Fotver  of  appointing  new  trustees 


lO&ll  Viet.,c.  32,.s.  53. 

26  &  27  Vict,  0.73,  8.4; 
33  k  34  Vict.,  c.  71, 
s.  29  ;  38  &  39  Vict., 
c.  S3,  8.  21  ;  40  &  41 
Vict.,  c.  f9,  s.  12. 

51  &  52  Vict.,  c.  59,  s.  4. 

51  &52  Vict.,  c.  59,  s.  5. 

44   &    45    Vict.,    c.    41, 

s.  31  ;  45  &  46  Vict., 

c.  39,  8.  5  ;  55  &  56 

Vict.,  c.  13,  s.  6. 

„  11.    Eetirement  oj  trustee  ....     44  &  45  Vict.,  c.  41,  s.  32. 

,,  12.     Veslingof  trust  properly  in  71CW  or  continuing 

trustees s.  34. 

,,  13.    Poiver  of  trustee  to  sell  by  auction        .        .     s.  35. 

,,  14.    Power  to  sell  subject  to  depreciatory  con- 
ditions     51  &  52  Vict.,  c.  59,  s.  3. 

„  15.    Power  to  sell  tender  Stat.  37  &  38  Vict.,  c.  78    37  &  38  Vict.,  c.  78,  s.  3. 

„  16.    Married  ti,oman  as  bare  trustee  may  convey      s.  6. 

„  17.    Poioer  to  authorise   receipt   of  money  by 

baiucer  or  solicitor 51  &  52  Vict,  c.  59,  s.  2. 


,,  18.    Power  to  inspire  building    .... 
,,  19.    Power  (f  trustees  of  renewable  leaselwlds  to 

reneio  and  raise  money/or  the  inirpose 
,,  20,    Power  of  trustees  to  give  receipts  . 
„  21.    Power  ofexccutws  and  trustees  to  compound, 

<tc 

„  22.    Potoers  of  two  or  more  trustees    . 

„  23.    Exoneration  of  trustees  in  respect  of  certain 

powers  of  attorney 

„  24,    Implied  indemnity  of  trustees 


a.  7. 


8S.  10,  11. 

44&45Vict,c.41,  8.  36. 

s.  37. 

8.  38. 

22&23Vict,c.  35,  s.  26. 
8.  31. 
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Sect.  25.     Ponxr  of  the  Court  to  appoint  luw  trustees  . 

„   26.     Vmting  orders  as  to  land   .... 


Orders  as  to  contingent  rights  of  unborn 
persons 

Vesting  order  in  place  of  conveyance  by 
infant  mortgagee     .        .         .        .  •       . 

Vesting  order  in  place  of  conveyance  by  heir 
or  devisee  of  heir,  «te.,  or  persmial  represen- 
tative of  mortgagee 

Vesting  order  consequential  on  Judgment  for 
sale  or  mortgage  of  land  .... 

Vesting  order  consequential  on  judgment  for 
spectfie  performance,  die 

Effect  of  venting  order         .... 

Power  to  appoint  person  to  convey 

Effect  of  vesting  order  as  to  copyhold  . 

Vesting  orders  as  to  stock  and  chases  in  action 


13  &  14  Vict,  c.  60,8.32; 

15  &  16  Vict.,  c.  55, 
68.  8,  9  ;  46  &  47  Viet., 
c.  52,  8.  147. 

13  &  14  Vict.,  c.  60,  ss.  7 
to  16  inclusive  ;    1',  A- 

16  Vict.,  e.  55,  s.  Z 


>f 

27. 

Jt 

28. 

9J 

29. 

»f 

30. 

>> 

31. 

»> 

32. 

»» 

33. 

91 

34. 

?» 

35. 

1» 

36. 

9» 

37. 

»l 

38. 

19 

39. 

tt 

40. 

f> 

41. 

»» 

42. 

U 

43. 

19 

44. 

?> 

45. 

9f 

46. 

99 

47. 

13&14Vict.,  c.  60,  s.  It). 


•8.  8. 


8.  19. 


'  8.  29. 


48. 


„   49. 

,,   50. 

51—54. 


—  s.  30. 

—  88.  33,  34. 

—  s.  20. 

—  8.  28. 

—  8S.  22,  C:,  24,25,31, 
35;15&16Vict.,c.  5.i, 
88.  3,  4,  5,  6 ;  18  &  ID 
Vict,  c.  91,  s.  10. 

Persotis  entitled  to  apply  for  orders     .        .  13  &  14  Vict,  c.  60,  .s.  37. 

Powers  of  new  trustee  appointed  by  tlus  Court  44  &  45  Vict. ,  c.  41 ,  8.  3;i. 

Power  to  charge  costs  on  trust  estate     .        .  13  iScl4  Vict,  c.  60,  s.  51. 

Trustees  of  charities 8.45. 

Orders  made  upon  certain  allegations  to  be 

conclusive  evidence 53&54  Vict.c.  5,  s.  140. 

Application  of  vesting  order  to  land  out  of 

England 13&14  Vict.c.  60,  s.  54. 

Payment  into  Court  by  trustees  .        .        .  10  &  11  Vict.,  c.  96,  s.  1 ; 

12  &  13  Vict.,  c.  74. 

Power  to  give  judgvKnt  in  absence  of  trwtee  13 &  14  Vict.,  c.  60,  s.  49. 
Power  to  sanction  sale  of  land  or  minerals 

separately       .        .    "    .        .        .        .  25  &  26  Vict,  c.  108, 8.2. 
Power  to  make  beneficiary  indemnity  for 

breacli  of  trust         • 51  &  52  Vict,  c.  59,  s.  (i. 

Jurisdiction  of  Palatirte  and  County  Courts  17  &  18  Vict,  c.  82.8. 11 ; 

62  &  53  Vict.c.  47,8.8. 
Application  to  trustees  under  Settled  Land 

Acts  of  provisions  as  to  appointment  of 

trustees 53&54  Vict,  c.  69, 8.17. 

Trust  estates  not  affected  by  trustee  becoming 

a  convict 13  &  14  Vict,  c.  60,  s.'i. 

46,  47. 

Indemnity 15  &  16  Vict,  o.  55,  s.  7. 

Definitions 

Repeal,  extent  of  Act,  slwrt  title  and  com- 
mencement       


OF  THE  ORIC 


PART    THE    FIRST, 

CF   THE   APPOINTMENT   OF    EXECUTORS    AND 
ADMINISTRATORS. 


BOOK  THE  FIRST. 


OF  THE   OBIGIN   OF   WILLS   OF   PERSONAL   ESTATE  :    AND    OF 
THEIR  NATURE   AND   INCIDENTS. 


CHAPTER  THE  FIRST. 

OF  THE   ORIGIN   OF   WILLS   OF   PERSONAL   ESTATE. 

LlTHOUGH  from  the  time  of  the  Norman  Conquest,  until 

he  passing  of  the  Statute  of  Wills  (32  &  84  H.  Vni.),  a 

abject  of  this  realm  had,  generally  speaking,  no  Testamen- 

iry power  over  Land;  yet  the  power  of  making  a  Will  of 

fersonal  Property  appears  to  have  existed  and  continued 

bom  the  earliest   period    of   our  Law.      And,   under  the 

|escription  of  personal  property  so  disposable,  are  not  only 

)  be  considered  goods  and  chattels,  but  also  terms  for  years 

nd  chattel  interests  in  Land,  which,  on  account  of  their 

[tiginal  imbecility  and  insignificance,  were  deemed  personalty, 

ad  as  such  were  disposable  by  Will  (a). 

But  this  power,  it  seems,  did  not  extend  to  the  whole  of 

man's  personal  estate,  unless  he  died  without  either  wife 

issue ;  for  by  '^he  common  law,  as  it  stood,  according  to 

^lanvil,  in  the  reign  of  Hen.  II.,  a  man's  goods  were  to  be 

livided  into  three  equal  parts ;   one  of  which  went  to  his 


At  common 
law  a  man 
coalJ  not  be- 
qneatk  the 
vhole  of  hi« 
peraonal  e»- 
tate,  unleM 
he  died  with- 
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out  citiier  wife  heirs,  or  lineal  deaceudants,  another  to  his  wife,  and 

third  was  at  his  own  disposal :  or  if  he  died  without  a  vifej 
he  might  then  dispose  of  one  moiety,  and  the  other  weut  I 
his  children :  and  so,  k  converso,  if  he  had  no  children,  tin 
wife  was  entitled  to  one  moiety,  and  he  might  hequeath  tin 
other ;  hue  if  be  died  without  either  wife  or  issue,  the  wholj 
was  at  his  own  disposal  (b).     The  shares  of  the  wife  m 
children  were  called  their  re^-sonahle  parts :  and  the  vrl 
de  rationabili  parte  bonorum  was  given  to  recover  tliem  {c)j 
This  writ  lay  for  the  wife  against  the  executors  of  ba 
husband,  and  was  founded  on  a  complaint  that  the  sail 
executors  unjustly  detained  from  the  plaintiff  her  reasonablj 
part  of  the  goods  and  chattels  which  v/ere  of  the  deceasi 
and  refused  to  render  the  pame  to  her  {d).    And  the  sons  i 
daughters  were  entitled  to  the  like  writ  against  the  execatoij 
:n  case  their  third  part  was  withheld  (e). 

It  must  indeed  he  remarked,  that  there  has  been  a  cod| 
troversy  whether  this  was  the  general  law  of  the  land,  i 


Wi-it  de  raHo- 
nahili  parte 
boti«rum : 


controversy 
wh-jtlier  tlii.i 
#M  ibe  gene- 

()i>t(iiilIii"V'''  **"^y  ^""^  ^'^  obtained  in  particular  places  by  custom  (/I 

parliciil"r 
pUceM  It^ 
ciihtniii, 

Altenttioii  of 
the  law  ; 


The  WillN  Act, 
Vit»..  c.  26. 


the  law,  however,  whether  general  or  prevailing  in  particulu 
places  only  by  custom,  was  altered  by  imperceptible  degreesi 
and  by  a  succession  of  statutes  the  old  common  law  \\ii| 
utterly  abolished  throughout  all  the  kingdom  of  England, 
that  a  man  might  devise  the  whole  of  his  chattels  as  freej 
as  he  formerly  could  his  third  part  or  moiety. 

And  now  by  stat.  1  Vict.  c.  20,  (which,  however,  doeooij 
extend  to  any  Wiii  made  before  Jan.  1,  1888,)  it  is  enaottj 
that  it  shall  be  lawful  for  every  person  to  devise,  bequcai 
or  dispose  of,  by  his  Will  executed  as  required  by  tii^ 
Act,  all  real  estate  and  all  personal  estate  which  he  shall  I 


(6)  2  Bl.  Comm.  492. 

(c)  F.  N.  B.  122,  L.  Uth  edit. ; 
2  Saund.  66,  n.  (U). 

(d)  F.  N.  B.  ubt  iupra. 

(#)  The  word  "  piuri,"  wn«  used 
in  the  writ,  hut  was  taken  tu 
meaning  3hildren  of  both  sexes,  it 
h<>in)(  held  that  cone  nnd  daughters 


might  Join  in  the  writ:  Co,li| 
176  ft.  n.  (3),  by  Hargrove. 

(/)  As  to  this  controversy « 
the  gradual  alteration  of  Lav,i 
tlie  former  Editions  of  thia  Wo| 
and  the  author!ties  therein 
looted.     Pt.  I.,  Bk.  I.,  Ch.  i. 


I'i'H 


.jil. 


Ch.  1.]    Origin  of  Wills  of  Personal  Propert)/, 

Lntided  to,  either  at  law  or  in  equity,  at  the  time  of  his 

lleith(^). 


« 


{(•)  See  this  enactment  (a.  3), 

liim,  Preface.    The  Iiiterpre- 

tion  Clause  (s.  1),  enacts  that  the 

I "  personal  estate  "  shall  ex- 

ud  to  leasehold  estates  and  other 

lattels  real,  and  also  to  monies, 

'63  of  Oovemment  and  other 

Lds,  securities  for  money  (not 

leing  real  estates),  debts,  chores 

1  action,  rights,  credits,  goods  and 

i  property  whatscevci  which  by 

\,fi  devolves  upon  any  executor  or 

ninistrator,  and  to  any  share  or 


interest  therein.  But  the  third 
section  does  not  intend  to  make 
any  kind  of  personalty  bequeath- 
able  which  was  not  bequeathable 
before,  but  oniy  to  regulate  the 
form  of  executing  Wills :  Bishop 
V.  Curtis,  18  Q.  B.  878  ;  by  Lonl 
Campbell,  881.  Therefore  a  tes- 
tator cannot  bequeath  a  promissory 
note  made  to  him,  so  as  to  pass  the 
right  to  sue  in  respect  of  it.  Such 
right  is  in  the  executor  (t6.). 
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Of  the  Nature  of  Wills  and  Codicils,  <&c.  [Pt.  i.  Rk.iMli.  "■]  Of  the  iVa 


P  (ii  ilion  of  a 
V  ill  and  Tea- 
It  luent. 


CHAPTER  THE  SECOND. 

OF   THE   NATURE   AND   INCIDENTS   OF  WILLS   AND   CODICILS  Of| 
PERSONAL   PROPERTY. 

A  LAST  Will  and  Testament  is  defined  to  be  "thejasJ 
sentence  of  our  will,  touching  what  we  would  have  done  afttil 
our  death  "  (a)  ;  and  in  strictness,  perhaps,  the  definitioJ 
might  be  narrowed  by  adding  "respecting  personal  estate:] 
For  a  devise  of  Lands  is  considered  by  our  Courts  not  »l 
much  in  the  nature  of  a  Testament,  as  of  a  conveyance  by  wai 
of  appointment  of  particular  lands  to  a  particular  devisee  ( 
And  upon  that  principle  it  was  established  that  a  man  conlJ 
devise  those  lands  only  which  he  had  at  the  time  of  tbi 
date  of  such  conveyance,  and  no  after  purchased  lands  wodI| 
pass,  whatever  words  might  be  used  (c) ;  whereas  a  Will  i 
Testament  would  operate  upon  whatever  personal  estate  i 
man  died  possessed  of,  whether  acquired  before  or  since  tbJ 
execution  of  the  instrumeut.  And  now  by  ntat.  1  Vict.  c.  'M 
B.  8,  which,  howover,  does  not  apply  to  any  Will  made  bofon 


m  long  ceased  to 


(a)  Swinb.  Pt.  1,  s.  2 ;  Godolph. 
Pt.  1,  c.  1,  8.  2  ;  2  Black.  Comm. 
490. 

(ft)  Harwood  v.  Qoodriyht,Cowp. 
90,  by  Lord  Mniiafield.  1  Saund. 
277,  «.  note  (4)  to  Duppa  v.  Mayo. 
It  in  Baid  by  Lord  Coke,  Co.  Lit. 
Ill,  n.  that  in  law,  most  commonly 
ultima  voluntas  in  scriptis  is  used, 
whtre  lands  or  tenements  are  de- 
vised, and  testamentum,  when  it 
eoncerneth  chattels.  See  also  to 
the  same  ctrcct,  Godolph.  Pt.  1, 
c.  fi,  B  7. 

((•;   1  Snund.  277,  «.n.  (4).  Wind 


V.  Jekyl,  1  P.  Wms.  575.    It  < 
not  turn  upon  the  constriictioD  i 
the  statutes  of  Wills  (.32  H,  VlllJ 
c.  1,  &  34  H.  Vin.  c.  6),wlii(l| 
say  that  any  person  having 
may  devise  (as  it  has  soniotiniJ 
been  said,  see  Toller  on  Execut(i( 
p.   2)  ;    for  the  some   rule  M 
before    the  statute,  whoro  lanij 
were  devisable  by  custom ;  Htf 
wood  V,  Goodright,  Cowp,  !Ht,t 
Lord  Jilansfleld  ;  Brunker  v.  Ct^ 
11  Mod.  122  J  Brydgcs  v.  Duohn 
of  Chandos,  2  Ves.  427  ;  1  Ww 
Saund.  277,  t.  ii.  '4). 


I  ii)  Pt.  1,  8.  3,  pi.  19. 
(«)  Pt.  1,  c.  1,  8.  2. 
I  (/)  Plowd.  188. 
IWWyrall  v.  Hall, 
pep.  112. 

WPoit.Pt.r.Bk.ii.C 


li.  II.]  Of  the  Nature  of  Wills  and  Codicils,  &c.  *> 

Jan.  1838,  the  power  of  disposing  by  Will  executed  aa 

Iquired  by  that  Act  is  extended  to  all  such  real  and  personal 

broperty  as  the  testator  may  be  entitled  to  at  the  time  of  his 

Beat''  notwithstanding  that  he  may  become  entitled  to  the 

lame  subsequently  to  the  execution  of  his  Will. 

In  strictness,  according  to  the  older  authorities  of  the 
icclesiastical  law,  the  appointment  of  an  executor  was  essen- 
tial ♦-^  a  testament.  "  The  naming  or  appointment  of  an 
pcutor,"  says  Swinburne  {d),  "  is  said  to  be  the  foundation, 
llie  substance,  the  head,  and  is  indeed  the  true  formal  cause 
fcf  the  testament,  without  which  a  Will  is  no  proper  testament, 
pi  by  the  which  only  the  Will  is  made  a  testament."  So 
Sodolphin  observes  (c),  that  "  the  appointment  of  an  executor 
Is  the  very  foundation  of  the  testament,  whereof  the  nomi- 
nation of  an  executor,  and  the  justa  voluntas  of  the  testator, 
Ire  two  main  essentials."  And  the  common  law  judges,  in 
iroofffrani  V.  Lord  Darcy  if),  laid  down  that  "without  an 
pcutor  a  Will  is  null  and  void."  However,  this  strictness 
kas  long  ceased  to  exist  (g),  as  it  will  appear  in  the  subse- 
luent  chapter,  respecting  the  form  and  manner  of  making 
lheWill(/i).  And  even  by  the  old  authorities  above  nien- 
noned,  an  instrument  which  would  have  amounted  to  a  tosta- 
pnt,  ifau  executor  had  been  nominated,  was  recognised  as 
['oligatory  on  him  who  had  the  administration  of  the  goods  of 

deceased,  under  the  appellation  of  a  Codicil :  which  is  Codicil. 
pordingly  defined  by  Swinburne  (<)  and  Godolphin  (./),  to  tion'of  worl* 

"  the  just  sentence  of  our  will,  touching  that  which  we 
^ouldhave  done  after  our  death,  without  the  apjmntiiKj  of  an 
'v.tor:  "  and  hence  a  codicil  was  called  "  an  unsolemn  last 
ft'iU"(^).     It  was  termed  codicil,  codicillus,  as  a  diminutive 

fa  testament,  codex  (l). 

Bnt  although  it  appears  that  "  codicils  "  might  be  made  by 


[i)  Pt.  1,  8.  3,  pi.  19. 

(0  Pt.  1,  C.  1,  8.  2. 
I  (/)  Plowd.  186. 

:(!/)Wyrnll  v.  Hall,    2  Chonc. 
Pten,  112. 

(MPoi<,Pt.i.Bk.ii.Ch.n.§m. 


(t)  Pt.  1, 8.  5,  pi.  2. 
(i)  Pt.  1,  0.  6,  8.  2. 
(it)  Swinb.   Pt.   1,  8.  6,  pi.  4. 
GoJolph.  Pt.  1,  c.  0,  8.  2. 
(0  Godolph.  Pt.  1,  ch.  0,  8.  1. 


e 


Codicil. 
Modern  inter' 
pretatioD  of 
«'ord. 


Of  the  Nature  of  Wills  and  Codicils,  &c.  [Pt.  i.  Bk.  iJC'Il  11]  Of  the  N< 

those  who  died  without  testaments  (m),  yet  the  more  frequent 
use  of  a  codicil  was,  as  an  addition  n^ade  by  the  testator,  and 
annexed  to,  and  to  be  taken  as  part  of  a  testament,  being 
for  its  explanation  or  alteration,  or  to  make  some  addition  t«, 
or  else  some  subtraction  from,  the  former  disposition  of  tk 
testator  (n) :  in  which  sense  the  term  codicil  is  applied  in 
modern  acceptation. 

A  codicil,  in  this  latter  sense  of  it,  is  part  of  the  Will,  all 
making  but  one  testament  (o).  A  strong  illustration  of  this 
principle  may  be  found  in  the  case  of  Shercrv.  Bi8hop{p\ 
where  the  testator  gave  the  residue  of  his  personal  estate 
among  such  of  his  relations  only  as  tvere  mentioned  in  tki 
his  Will :  he  afterwards  made  a  codicil  which  he  directed  to 
be  taken  as  part  of  his  Will ;  and  a  second,  by  which  he  ganj 
legacies  to  two  of  his  relations,  but  gave  no  such  direction: 
and  it  was  held  by  Lord  Commissioner  Eyre  {duhitantihia 
Ashhurst,  J.,  and  Wilson,  J.),  that  as  every  codicil  wasi 
part  of  the  testamentary  disposition,  though  not  part  of  M 
instrument,  the  relations  named  in  the  second  codicil  wen] 
entitled  to  a  share  of  the  residue  (q).    But  in  Fuller  t, 


(m)  Swinb.  Pt.  1,  s.  5,  pi.  9  ; 
Godolph.  Pt.  1,  c.  6,  8.  3. 

(»)  Swinb.  Pt.  1,  8,  5,  pi.  5  ; 
Godolph,  Pt.  1,  c.  «,  8.  1. 

(o)  Fuller  v.  Hooper,  2  Ves.  Sen. 
242,  by  Loi-d  Hardwicke. 

{p)  4Bro.  C.  C.  05. 

(q)  This  decision  has  been  con- 
sidered as  carrj'iu-  the  principle 
too  far  :  and  in  Hall  v.  Sevemc,  9 
Sim.  615,  518,  Shadwell,  V.-C, 
said  he  could  not  accede  to  it.  In 
the  latter  case,  the  testator,  by  his 
Will,  gave  pecuniary  legacies  to 
several  persons,  and  directed  his 
residue  to  be  divided  n  iiongst  his 
before-mertioned  legatees  in  pro- 
portion to  their  several  legacies 
therein  before  given  :  By  a  codicil, 
which  ho  directed  to  be  taken  as 
part  of  his  Will,  he  gave  several 


pecuniary  legncii's  to  persons,  kwI 
of  whom  were  legatees  under  E'l 
Will,  ond  declared  that  the  sevenll 
legacies  mentioned  in  the  codicill 
were  given  to  the  therein-nw[ 
tioned  legatees  in  addition  to  vliitl 
he  had  given  to  them  or  anyi^l 
them  by  his  Will :  and  the  V.C.f 
held,  that  none  of  the  legatwl 
under  the  codicil  were  entitled lol 
share  in  the  residue  in  respect  oil 
their  legacies  under  the  codiiiLr 
Where  a  testator  devised  propertjl 
to  the  children  of  B.  in  like  inu  [ 
ner  as  they  were  entitled  imdeil 
the  will  of  B.,  it  was  held  that  Ibtl 
testator  referred  to  the  Willii»l| 
codicils  of  B.,  as  the  whole  tof;etli(r| 
must  be '  taken  to  bo  his  W 
Pigott  V.  Wilder,  26  Beav.  90.  HI 
a  man  by  codicil  ratifies  and  (oil 


ICL  11.]  Of  the  Natvre  of  Wills  and  Codicils,  dec. 

wHooper  (r),  where  a  person  by  Will  gave  legacies  to  all  lior 

Dephews  and    nieces,   except  those  thereinafter  named,  and 

Idesired  her  executors  to  look  upon  all  memoranda  in  her 

handwriting  as  parts  of,  or  a  codicil  to,  her  Will ;  and  then 

leqaeathed  thr  residue  to  the  children  of  her  sisters ;  and  by 

I  codicil  she  gave  legacies  to  some  other  nephews  and  nieces ; 

I,ord  Hardwicke  held,  that  the  nephews  and  nieces  mentioned 

t  the  subsequent  part  of  the  Will,  and  not  those  mentioned  in 

\k  codicil,  were  excluded  from  the  first  mentioned  legacies  ; 

tcause  the  testatrix   meant   to   refer,  not  to  her  Will   or 

Testament,  which  takes  in  all  the  parts,  but  to  the  particular 

Instrument  {s). 


nshia  last  Will  he  ratifies  and 

fflnlinns  it  with  every  codicil  that 

has  been  added  to  it,  and  this  even 

(iliough  the  Will  be  described  by 

Its  date :  Green  v.  Tribe,  9  C.  D. 

31 ;  Crosbie  f.  Macdouul,  4  Ves. 
B19 ;  In  the  goods  of  De  hi  Saus- 
Lye,  L.  R.  3  P.  &  D.  42  ;  but 
BntncceRsnrily  if  the  earlier  codi- 
lil  through  want  of  uttestatiou  or 
blheiwise  has  no  proper  vigour  of 
|ts  own,  but  derives  its  force  (if  at 

I)  from  the  later  codicil :  Burton 
Newbery,  1  C.  D.  234,  dis- 
lipproving  Gordon  v.  Iteay,  5  Sim. 
fii.  In  the  one  case  the  ([uestion 
J  whether  the  later  codicil  revokes 
til  earlier  operative  one :  in  tlie 
kther  wliethiT  the  later  codicil  sets 
pp  an  earlier  inoperative  one.  The 
ntention  to  revoke  a  bequest  once 
fcperative  must  be  clear  :  FoUett  v. 
ftHman,  23  C.  D.  337,  343. 

(f)  2  Veo.  Sen.  242,  and  Sup- 
|ilementby  Belt,  3.33. 

(»)  So,  in  Early  v.  Benbow,  2 
C0IU64,  the  testator,  by  his  Will, 
lireoted  that  tlie  legacies  "  lierein- 
lefore  by  me  bequeathed  "  should 

i  paid  free  of  legacy  duty  :  By  a 

dicil  which  he  directed  n'ight 


be  taken  an  part  of  his  Will,  he 
gave  other  legacies  :  and  Knight 
Bruce,  V.-('.,  held  that  the  legacies 
given  by  the  codicil  were  not  given 
free  of  legacj'  duty,  his  Honor 
being  of  opinion  tliat  the  word 
"  herein  "  was  meant  to  refer  to  no 
more  than  the  particular  instru- 
ment in  which  it  was  contained. 
However,  several  cases  inay  be 
found,  where  an  additional  legacy 
given  by  a  codicil,  tliough  not  so 
expressed,  has  been  held  subject  to 
the  same  incidents  as  the  original 
legacy  given  by  the  Will :  See 
Day  V.  Croft,  4  Beav.  661  ;  War- 
wick V.  Hawkins,  &  De  G.  &  Sni. 
481.  See  also  the  other  decisions 
with  reBjtect  to  the  Itigacj'  duty, 
collectrain/ra,Pt.iii.  Bk.  v.  Cli.iii. 
AVhere  a  testator  executed  a  codicil 
to  his  last  Will,  and  by  such  codicil 
absolutely  revoked  and  made  voiu 
all  bequests  and  disijositions  in  the 
Will  and  nominated  executors,  but 
did  not  in  direct  terms  revoke  the 
appointment  of  executors  and 
guardians  in  the  Will,  it  was  lield 
by  Lord  Penzance  that  the  Will 
was  not  revoked  :  In  the  goods  of 
Howartl,  L.  R.  1  P.  &  D.  630. 


Of  the  Nature  of  Wills  and  Codicils,  &c.  [Pt.  i.  Bk.  i. 


A  Will  is  dif- 
ferent in  its 
nature  from  a 
deed  : 


in  all  cases 
reTocal)lc  : 


there  cannot 
be  a  joint 
Will. 


A  Will  is  in  its  nature  a  different  thing  from  a  deed,  i 
although  the  testator  happen  to  execute  it  with  the  formalitiesl 
of  a  deed  ;  e.g.,  though  he  should  seal  it,  which  is  no  parte 
ingredient  of  d  Will ;  yet  it  cannot  in  such  case  be  considetd| 
as  a  deed  {t). 

It  is  also  a  peculiar  property  in  a  Will,  as  it  will  hereaftol 
more  fully  appear,  that  by  its  nature  it  is  in  all  cases  a  rel 
vocable  instrument,  even  should  it  in  terms  he  made  irrevocJ 
able  (u) ;  for  it  is  truly  said,  that  the  first  grant  and  vhe  last| 
Will  is  of  the  greatest  force  (f)- 

Another  essential  difference   between  a  Will  and  a  deeil 
may  be  mentioned,  that  there  cannot  bo  a  conjoint  or  mutii!  I 
Will :    an  instrument  of  such  a  nature  is  unknown  to  tlifl 
testamentary  law  of  this  country  {x).    But  there  are  sevenll 
authorities  which  appear  to  show  that  this  doctrine  does : 
go  further  than  to  deny  that  a  conjoint  or  mutual  Will  cail 
be  made  with  the  characteristic  quality  of  being  irrevocatle, 
unless  with  the  concurrence  of  the  joint  or  mutual  testators.! 
Such  a  Will  is  certainly  revocable  {y).    But  if  either  of  tkl 
testators  die  without  revoking  it,  the  Will  is  valid  and  a 
titled  to  probate  as  far  as  respects  his  propertv  {z).    'NATiere, 
however,  two  testators  made  a  joint  Will  containing  deTisesj 
and  legacies  to  take  effect  after  the  decease  of  both  of  thenl 
it  was  held  that  probate  could  not  be  granted  of  the  M| 
during  the  lifetime  of  either  (a). 


{t)  Lord  Darlington  v.  Pulteney, 
1  Cowp,  260.  Attorney-General 
V.  Jones,  3  Price,  368,  See  post, 
Pt.  I.  Bk.  II.  Ch,  II.  §  III.,  ns  to 
what  instruments  are  testamen- 
tary. 

(m)  Vynior's  case,  8  Co.  82  o. 
See  fott,  Pt.  I.  Bk.  ii.  Ch.  iii. 

(»)  Co.  Lit.  112  6. 

{%)  1  Onwp.  268,  in  Lord  Mans- 
field's judgment.  Hobsonv.  Black- 
burn, 1  Add.  277  :  but  see  post, 
Pt.  I.  Bk.  II.  Ch.  III.,  as  to  the 
validity  of  such  a  Will  in  Equity. 


(i/)  Butsec|)o«<,  Pt.  I.  Bk.  aCLI 
III.,  as  to  the  irrevocability  of  sii(i| 
a  Will  in  Equity. 

{z)  In  the  goods  of  Stracey,  Deil 
&  Sw.  6.  In  the  goods  of  Lovt'| 
grove,  2  Sw.  &  Tr.  453. 

(a)  In  the  goods  of  Rnine,  1  S»l 
&  Tr.  144,  coram  Sir  C.  CressmEl 
But  quare,  whether  the  delay  dl 
the  effect  of  the  Will  interferfil 
with  its  title  to  immediate  probtll 
as  the  Will  of  the  dccenaed  t»| 
tator. 


OF  THE   MAKING, 


Who   IS   CAPABl 
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BOOK  THE  SECOND. 

OF  THE  MAKING,  REVOCATION  AND  REPUBLICATION  OF  WILLS 
OF  PERSONAL  ESTATE. 


CHAPTER  THE  FIRST. 

Who   IS   CAPABLE   OF   MAKING   A   WILL   OF   PERSONALTY. 

IIt  may  be  laid  down  generally,  that  all  persons  are  capable 
[of  disposing  of  their  personal  estate  by  testament,  who  have 
[sufficient  discretion,  their  own  free  will,  and  who  have  not 
jken  guilty  of  certain  offences  (a).  "Wherefore  there  are  three 
[grounds  of  incapacity;  1,  the  want  of  sufficient  legal  discre- 
jtion ;  2,  the  want  of  liberty  or  free  will ;  3,  tho  crimical 
loouduct  of  the  party. 

This  may  be  the  proper  place  to  mention  two  cases  which 
Ido  not  come,  in  strictness,  under  any  one  of  these  heads. 
iForraerly  alien  friends,  or  such  whose  countries  were  at  peace  AUcna. 
[with  ours,  might  make  Wills  to  dispose  of  their  personal 
[estate  (although  being  incapable  of  holding  real  property, 
[they  were  of  course  equally  so  of  devising  it) ;  but  alien 
jeuemies,  unless  they  had  the  king's  licence,  express  or  im- 
plied, to  reside  in  this  country,  were  incapable  of  making  any 
[testamentary  dispositiou  of  their  property  (b).  Now  by  sec.  2  33  &  34  Vict. 
[of  the  Naturalization  Act,  1870,  real  and  personal  property 
[of  every  description  may  be  taken,  acquired,  held  and  dis- 
osed  of  by  ai^  alien  in  the  same  manner  in  all  respects  as  by 

natural-born  British  subject  (c)>     But  although  the  words 


(a)  Swinb.  Pt.  2,8.  1. 

{!>)  Weutw.  c.  1,  p.  30,  I4th 
Mit. ;  Vin.  Abr.  Devise,  G,  17  ; 
Bac.  Abr.  Wills,  B.  17. 

(O  But  it  is  provided  by  sub- 


sect.  ?-  of  sect.  2,  "  that  this  sect. 
shall  not  affect  any  estate  or 
interest  in  real  or  personal  pro- 
perty to  which  any  person  has  or 
may  become  entitled,  either  me- 


r 


ij 


The  King  or 
<Juecn. 


Capacity  to  make  a  Will— The  King.     [Pt.  i.  Bk. iiBoh.  i.]  Oftlie  G 

"disposed  of  by  an  alien  in  the  same  manner  in  all  respects 
as  a  natural-born  British  subject"  include  a  disposition  b; 
Will,  they  do  not  aflfect  the  form  of  the  Will  nor  enable  J 
foreigner  to  make  a  Will  which  is  not  in  conformity  with  tliel 
law  of  his  own  country:    and  such  a  Will  executed  abroad | 
according  to  the  formalities  required  by  English  Law 
in\ralid,  notwithstanding  the  provisions  of  the  Naturalizatiocj 
Act,  1870  (d). 

With  respect  to  the  power  of  the  reigning  Sovereign  to  I 
make  a  Will  of  his  or  her  personal  property  ; — it  appears  I;  I 
the  Bolls  of  Parliament,  that  in  the  sixteenth  year  of  Kin  J 
Richard  the  Second  the  Bishops,  Lords  jud  Commons,  [ 
assented  in  full  Parliament,  that  the  king,  his  heirs  and  suc| 
cessors,  might  lawfully  make  their  testaments  (e).  i 
the  statute  89  &  40  George  III.  c.  88,  s.  10,  enacts,  "tkl 
all  such  personal  estate  of  his  Majesty,  and  his  successors| 
respectively,  as  shall  consist  of  monies  which  may  be  iss 
or  applied  for  the  use  of  his  or  their  privy  purse,  or  monicij 
not  appropriated  to  any  public  service,  or  goods,  chattels  oil 
effects,  which  have  not  or  shall  not  come  to  his  Majesty  oil 
shall  not  come  to  his  successors  respectively,  with  or  in  rigbtl 
of  the  crown  of  this  realm,  shall  be  deemed  and  taken  to  bel 
personal  estate  and  effects  of  his  Majesty  and  his  successoni 
respectively,  subject  to  disposition  by  last  Will  and  TestaJ 
ment,  and  that  such  last  Will  and  Testament  shall  be  inj 
writing,  under  the  sign  manual  of  his  Majesty  and  bis  Bac| 
cessors  respectively,  or  otherwise  shall  not  be  valid ;  i 
that  all  and  singular  the  personal  estate  and  effects  whcreofl 
or  whereunto  his  Majesty  or  any  of  his  successors  shall  btl 


diately  or  immediately  in  posscs- 
fiion  or  expectancy  in  pursuance  of 
any  disposition  itiade  before  the 
passing  of  this  Act,  or  in  pursuance 
of  any  devolution  by  law  on  the 
death  of  any  person  dying  before 
the  passing  of  this  Act." 

(d)  In  the  goods  of  Von  Buseck, 
6  P.  D.  211.  See  also  Bloxam  v. 
Favre,  8  P.  D.  101 ;  9  P.  D.  130. 


(e)  4  Instit.  335.  Wlietlietl 
kings  and  sovereign  princes  ml 
make  their  testaments,  snys  GodolT 
phin  (Pt.  1,  c.  7,  8.  4),  is  reBolveJj 
in  the  affirmative ;  hut  of  whitl 
things,  is  such  a  questio  statit,ul 
is  safest  resolved  by  a  noli  wl 
tangere.  See  also  Swinb.  Pt.  ij 
a.  27. 


Ch.  I.]  Of  the  Capacity  to  make  a  Will — The  King. 

possessed  or  entitLd  at  the  time  of  his  and  their  respective 
demises,  subject  to  such  testamentary  disposition  as  afore- 
said, shall  be  liable  to  the  payment  of  all  such  debts  as  shall 
be  properly  payable  out  of  his  or  their  privy  purse,  and  that 
snbject  thereto,  the  same  personal  estate  and  effects  of  his 
Majesty  and  his  successors  respectively,  or  so  much  thereof 
[respectively  as  shall  not  be  given  or  bequeathed  or  disposed 
of  as  aforesaid,  shall  go  in  such  and  the  same  manner,  on 
I  the  demise  of  his  Majesty  and  his  successors  respectively,  as 
|tbe  same  would  have  gone  if  this  Act  had  not  been  made." 

But  it  should  seem  that  the  Court  has  no  jurisdiction 

Ito  grant  any  probate  of  the  Will  of  a  deceased  Sovereign. 

lOn  one  occasion  (/),  an  application  was  made  to  tha  Preroga- 

Itive  Court  of  Canterbury  for  its   process,  calling  on  the 

iProctor  of  his  Majesty,  King  George  IV.,  to  see  and  hear 

[an  alleged  testamentary  paper  of  bis   late  Majesty  Ki.  ^ 

IGeorge  III.  propounded  and  proved :  but  the  Court  refused 

Itbe  application,  on  the  ground  that  in  substance  the  process 

Iwas  prayed,  and  a  demand  adversely  made,  against  the  reign- 

jing  Sovereign ;  contrary  to  the  established  doctrine,  that  no 

action  or  suit,  even  in  civil  matters,  can  be  brought  against 

I  king :  The  learned  judge.  Sir  John  NichoU,  in  the  course 

of  his  judgment,  observed,  that  the  history  of  the  Wills  of 

Sovereigns,  from  Saxon  times,  from  Alfred  the  Great  down 

the  present  day,  had  been  diligently  searched  and  ex- 

^Bmined ;  but  no  instance  had  been  produced  of  any  Sovereign 

having  taken  probate  in  the  Archbishop's  Court,  or  of  any 

overeign's  Will  having  been  proved  there  {g) ;  nor  any  in- 
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(/)  In  the  goods  of  his  late 
[ilajesty  George  III.,  1  Add.  255. 

(j)  One  single  instance  occurs 

nthe  Rolls  of  Parliament  of  some- 

Ihing  like  a  reference  to  this  juris- 

wiction  in  respect  of  a  royal  Will. 

1  the  ht  of  Henry  V.  it  is  stated, 
Jiat  Henry  IV.  having  made  ii 
»ill,  and  appointed  executors 
Iheteof,  those  executors,  fearing 
Jh«  assets  would   be   insufficient, 


declined  to  act.  It  is  then  recited 
that  under  these  circurnstances  the 
effects  would  be  at  the  disposal  of 
the  ArchbttiiK'p  of  Canterbury  at 
Ordinary,  who  should  direct  them 
to  be  sold.  But  Henry  V.,  instead 
of  allowing  the  effects  to  be  sold, 
took  to  them,  and  agreed  to  pay 
their  appraiseil  value :  1  Add. 
263  ;  4  lust.  33a.  The  only  Will 
of  a  sovereign  deposited  in  the 
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Infants. 


Idiots. 


Deaf  and 
dumb. 


Capacity  to  make  a  Will — Infants.     [Pt.  i.  Bk.  ilHcIj.  i.  §  i-]    Ofh 

stance  of  any  successor  of  any  intestate  Sovereign  coming  to 
the  Court  for  letters  of  administration;    which  the  learadl 
judge  considered  as   furnishing  decisive  evidence  that  tte 
Court  had  no  jurisdiction  whatever  therein  (/i).    This  decision 
was  subsequently  approved  and  acted  on  by  Sir  Cress\vell| 
Cresswell  (i). 

SECTION    I. 

Persons  incapable  from  zvant  of  Discretion. 

In  this  class  are  to  be  reckoned  infants,  with  respect  to  I 
whom  it  is  enacted  by  stat.  1  Vict.  c.  26,  s.  7,  which,  how- 
ever, does  not  apply  to  Wills  made  before  1  Jan.,  1838,  "tkl 
no  Will  made  by  any  person  under  the  age  of  twenty-one  years  I 
shall  be  valid." 

An  idiot,  that  is,  a  fool  or  madman  from  his  nativity  wb I 
never  has  any  lucid  intervals  {k),  is  incapable  of  making  il 
Will.     Such  a  one  is  described  to  be  a  person  who  cannot  I 
number  twenty,  tell  the  days  of  the  week,  does  not  knoitl 
his  own  father  or  mother,  his  own  age,  &c.  {I).     But  these, | 
though  they  may  be  evidences,  yet  they  are  too  narrow,  i 
conclude  not  always  (w) :  for  whether  idict  or  not  is  clearly  a  | 
question  of  fact  referrible  to  the  individual  circumstances 
each  particular  case.     If  an  idiot  should  make  his  testament  I 
so  well  and  wisely  in  appearance  that  the  same  may  seem  I 
rather  to  be  made  by  a  reasonable  man  than  by  one  void  i 
discretion,  yet  this  testament  is  void  in  law  (n). 

One  who  is  deaf  and  dumb  from  his  nativity  is,  in  pre! 
sumption  of  law,  an  idiot,  and  therefore  incapable  of  makinJ 


registry  of  the  Prerogative  Court 
is  the  Will  of  Henry  VIII.  That 
is  understood  to  be  a  copy  merely, 
and  there  is  no  appearance  of  any 
probate  of  it  having  been  taken. 
It  was  probably  deposited  there 
for  safe  custody,  or  aa  a  place  of 
notoriety  for  such  a  purpose  :  1 
Add.  263. 

ih)  1  Add.  262,  264,  265. 

(t)  In   the   goods   of   his  late 


Majesty  Geo.   III.,  3  Sw.  &  Tr| 
199. 

(A)  I  Hale,  P.O.  29.  Bac.AkI 
Idiots,  &c.  A.  I.  Beverley's  Case,  I 
4  Co.  124  ft. 

Q)  1  Hale,  P.  C.  29.  Bac.Abr.l 
Idiots,  Sic,  A.    Swinb.  Pt.  2,9.4., 

(m)  1  Hale,  P.  C.  29. 

(n)  Swinb.  Pt.  4,  s.  4,  pL5,i 
Bac.  Abr.  Wills,  B.  12. 


Cli.  I.  §  I.]    Of  the  Capacity  to  make  a  Will — Blind.  18 

Will;  bat  such  presumption  may  be  rebutted,  and  if  it 
Igafficiently  appears  that  he  understands  what  a  testament 
Imeans,  and  has  a  desire  to  make  one,  then  he  may  by  signs 
laud  tokens  declare  his  testament  (o).  One  who  is  not  deaf 
land  dumb  by  nature,  but  being  once  able  to  hear  and  speak, 
lifby  some  accident  he  loses  both  his  hearing  and  the  use  of 
lliis  tongae,  then  in  case  he  shall  be  able  to  write,  he  may 
[with  his  own  baud  write  his  last  Will  and  Testament  {p). 
iBut  if  he  be  not  able  to  write,  then  he  is  in  the  same  case  as 
llliose  which  be  both  deaf  and  dumb  by  nature,  i.e.,  if  he 
JLave  uLw- -standing  he  may  make  his  testament  by  signs, 
lotlierwise  not  at  all  [q).  Such  as  can  speak  and  cannot  hear, 
ItheT  may  make  their  testaments,  as  if  they  could  both  speak 
laud  hear,  whether  that  defect  came  by  nature  or  otherwise  (r). 
ISach  as  be  speechless  only,  and  not  void  of  hearing,  if  they 
jean  write,  may  very  well  make  their  testament  themselves  by 
Imting :  if  they  cannot  write,  they  may  also  make  their  testa- 
uents  by  signs,  so  that  the  same  signs  be  sufficiently  known 
[to  such  as  then  be  present  (s). 

It  is  laid  down  in  the  old  Text  Books  of  the  Ecclesiastical  Blind  persons, 

iLaw,  that  although  he  that  is  blind  may  make  a  nuncupative 

[testament  (t),  by  declaring  his  Will  before  a  sufficient  number 

uf  witnesses ;   yet  that  he  cannot  make  his  testament  in 

nriting,  unless  the  same  be  read  before  witnesses,  and  in 


(o)  Swinb.  Pt.  2,  8.  4,  pi.  2. 
Codolph.  Pt.  1,  c.  11.  4  Burn,  E. 
L.  60.  See  also  Dickenson  v. 
Blisset,  1  Dick.  268;  and  the 
inlgment  of  Wood,  V.  C,  in  Har- 
M  r.  Harrod,  1  Kay  &  J.  4,  9. 
RVliere  a  testator,  who  was  deaf 
nd  dumb,  made  his  W^ill  by  com- 
nunicating  his  testamentary  in- 
structions to  an  acquaintance  by 
jigns  and  motions,  who  prepared  a 
pVill  in  conformity  with  such  in- 
Itructions,  which  was  afterwards 
puly  executed  by  the  testator,  the 
pourt  required  an  affidavit  from 
lilt  drawer  of  the  Will,  stating  the 


nature  of  the  signs  and  motions  by 
which  the  instructions  were  com- 
mnicated  to  him :  In  the  goods  of 
Owston,  2  Sw.  &  Tr.  461.  In  the 
goods  of  Geale,  3  Sw.  &  Tr.  431. 

(p)  Swinb.  Pt.  2,  s.  10,  pi.  2  ; 
Godolph.  Pt.  1,  c.  11. 

(q)  Swinb.  Pt.  3,  s.  10,  pi.  2  ; 
Godolph.  Pt  1,  c.  11. 

(r)  im. 

(«)  Swinb.  Pt  2,  8.  10,  pi.  4  ; 
Godolph.  Pt  1,  c.  11. 

(0  See  foit,  Chap.  ii.  §  vi.  as  to 
the  restrictions  on  nuncupative 
Wills. 
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Parsons  who 
cainot  rau). 


Lunatic. 


Capacity  to  innke  a  Will — Lunatics.    [Pt.  i.  Bk.  ii.|Ch.  i.  §  i.]  Of  the 

their  presence  acknowledged   by  the   testator  for  his 
Will  (u) :  And  that,  therefore,  if  a  writing  be  delivered  to  the  I 
testator,  and  he  not  hearing  the  same  read,  acknowledged  tliJ 
same  for  his  Will,  this  would  not  be  sufficient ;  for  it  may  bel 
that  if  he  should  hear  the  same  he  would  not  own  it  (x).  Anil 
the  Civil  Law  expressly  required  that  the  Will  should  bel 
read  over  to  the   testator,   and   approved  by  him,  in  the| 
presence  of  all  the  subscribing  witnesses.    But  in  Englai 
this  strictness  is  not  required,  and  it  is  sufficient  if  there  ui 
satisfactory  proof  before  the  Court  of  the  testator's  knowJ 
ledge  and  approval  of  the  contents  of  the  Will  which  M 
executed  {y) :  And  it  is  not  ne^-essary  to  produce  evidence  tlia; 
the  identical  paper,  which  the  testator  executed  as  his  liVilL| 
was  ever  read  over  to  him  (z). 

And  what  precautions  are  necessary  for  authenticating  il 
blind  man's  Will,  seem  in  like  degree  requisite  in  the  case  i 
a  person  who  nannot  read.  For  though  the  law  in  other  caseil 
may  presume,  that  the  person  who  executes  a  Will  knovil 
and  approves  of  the  contents  thereof ;  yet  that  presumptioiil 
ceases,  where  by  defect  of  education,  he  cannot  read  or  h\ 
sickness  he  is  incapacitated  to  read  the  Will  at  that  time  (a). 

A  lunatic,  that  is,  a  person  usually  mad,  but  having  ill 
tervals  of  reason  (&),  during  the  time  of  his  insanity,  canuotl 
make  a  testament,  nor  dispose  of  anything  by  Will  (c).  Adi|| 
"so  strong  is  this  impediment  of  insanity  of  mind,  that i(l 
the  testator  make  his  testament,  after  hia  furor  has  overtaken! 
him,  and  while  as  yet  '-  possesses  his  mind,  although  thtl 


(»)  Swinb.  Pt.  2,8. 11 ;  Oodolph. 
Pt.  1,  c.  11. 

(x)  Ibid.  See  also  Barton  v. 
Pobins,  3  Phillim.  455,  n.  {b). 

(y)  4  Burn,  E.  L.  60 ;  Moore 
Paine,  2  Cas.  temp.  Lee,  595. 
See  aho  Re  Axford,  1  Sw.  &  Tr. 
540.  The  single  oath  of  the  rvriter 
has  beer,  allowed  sufficient  by  the 
Court  rtf  DelcRntes  to  prot-e  the 
iilenti'y  of  tlu!  Will  :  Ihiil. 


(z)  Fincham  v.  Edwards,  SCnitI 
63  :  affirmed  on  appeal,  4  Moal 
P.  C.  198.  See  also  Longchamprj 
Fish,  2  Bos.  &  Pull.  N.  B.  41i| 
Pott,  Pi.  I.  Bk.  IV.  Ch.  III.  §  V. 

(o)  4  Bum  E.  L.,  p.  61;  B4rtM| 
V.  Robins,  3  Phillim.  455,  n. 
Seejjorf,  Pt.  I.  Bk.  iv.  Ch.  in.  5"! 

(6)  Beverley's  cose,  4  Co.  124  U 

(c)  Swinb.  Pt,  2,  8.  3;  Oo(lolpli| 
Pt.  1,  3.  8,  8.  2. 


Oil.  I.  §  I.]  Q/*  ^he  Capacity  to  make  a  Will — Lunatics.  Vf 

\mr  after  departing  or  ceasing,  the  testator  recover  his  former 
nderstanding,  yet  does  not  the  testament  made  during  his 

llormer  fit  recover  any  force  or  strength  therehy  "  {d). 
If  a  party  impeach  the  validity  of  a  Will  on  account  of  a 

jiapposed  incapacity  of  mind  in  the  testator,  it  will  be  incam- 
eut  on  such  party  to  establish  sach  incapacity  by  the  clearest 
ndmost  satisfactory  proofs  (e).     The  burthen  of  proof  rests 

bpon  the  person  attempting  to  invalidate  what,  on  its  face, 

tmrports  to  he  a  legal  act  (/).  Sanity  must  be  presumed  till 
be  contrary  is  shown  (^).  Hence,  if  there  is  no  evidence  of 
nsanity  at  the  time  of  giving  the  instructions  for  a  Will,  thu 
ommission  of  suicide,  three  days  afler,  will  not  invalidate 
be  instrument  by  raising  an  inference  of  previous  derange- 
&ent  (/(). 

But  it  must  be  borne  in  mind,  that  the  presumption  of  Pr'suinptioii 

amty  is  not  to  be  treated  as  a  legal  presumption,  but,  at  the 

^tmost,  as  a  mixed  presumption  of  law  and  fact  (if  not  as  u 

Dere  presumption  of  fact),  that  is,  an  inference  to  be  made 

a  jury  from  the  absence  of  evidence  to  show  that  the 

Bstator  did  not  enjoy  that  soundness  which  experience  shows 

be  the  general  condition  of  the  human  mind.    If,  there- 

pre,  a  Will  is  produced  before  a  jury  and  its  execution 

Iroved,  and  no  other  evidence  is  offered,  the  jury  would  be 

[roperly  told  that  they  ought  to  find  for  the  Will.    And  if 

he  party  opposing  the  Will  gives  some  evidence  of  incom- 

etency,  the  jury  may  nevertheless,  if  it  does  not  disturb  their 

lelief  in  the  competency  of  the  testator,  find  in  favour  of  the 

l^'ill.    And  in  each  case,  the  presumption  of  competency 


[(iJ)Swinb.  Pt.  2,  a.  3,  pi.   2; 

dolph.  Pt.  1,  c.  8,  8.  2,     But  a 

lill  is  not  revoked  by  the  subse- 

pent  insanity  of   the  testator : 

n.  Pt.  11,  8.  3,  pi.  3  ;  4  Co. 

6.  Poit,  Pt.  r.  Bk.  II.  Ch.  in. 
Iv. 

:(0  The  law  seems  unsettled  aa 

*  how  far,  in  cases  of  alleged 

Bundnegs  of  mind,  hereditary- 


constitutional  insanity  may  be 
pleaded :  Frere  v.  Peacocke,  3 
Curt.  664. 

(/)  2  Phill.  Ev,  293,  7tb  edit. 

{g)  Qroom  v.  Thomas,  2  Hagg. 
434. 

(A)  Burrows  v.  Burrows,  1  Hagg. 
109.  See  also  Hoby  v.  Hoby,  I 
Hagg.  146. 
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Will  niado 
(luring  a  lucid 
interval : 


transfer  ill 

K\irll  oii.'-o  of 
I'lutsprobaiidi. 


1 

i  n. 

Of  the  Capacity  to  make  a  Will     [Pt.  i.  Bk.  ii,B^^  ^'  §  ''J  ^f^ 


would  prevail.     Still,  the  onus  probandi  lies,  in  every  case,  I 
ou  the  party  relying  on  a  Will,  and  he  must  satisfy  the  jury 
that  it  is  the  Will  of  a  capable  testator  (t) :  and  when  the  whole! 
matt«r  is  belore  them  on  evidence  given  on  both  sides,  if  tbe 
evidence  does  not  satisfy  them  that  the  Will  is  the  Will  ofa| 
competent  testator,  they  ought  not  to  affirm  by  their  verdiii 
that  it  is  so.     Accordingly,  whare,  in  an  action  by  heir-a;| 
law  against  devisees, — the  question  in  issue  being  as  to  tliel 
capacity  of  the  testator  to  make  a  Will, — the  judge  in  liisi 
summing  up  told  the  jury  "  that  the  heir-at-law  was  entitwl 
"  to  recover  unless  a  Will  was  proved,  but  that,  when  a  WM 
"  was  produced,  and  the  execution  of  it  proved,  the  law  pre- 
"  sumed  sanity,   and  therefore  the  burthen  of  proof  to  I 
"  shifted  ;  and  that  the  devisee  must  prevail,  unless  the  Loir- 
"  at-law  established   the  incompetency  of  the  testutor,  mil 
"  that  if  the  evidence  was  such  as  to  make  it  a  measurio.! 

"I 

"  cast,  and  leave  them  in  doubt,  they  ought  to  find  for  tlul 
"  defendants."     This  was  held  to  be  a  misdirection  (/c). 

If  a  lunatic  person  have  clear  or  calm  intermissions  (usualljl 
called  lucid  intervals),  then  during  the  time  of  such  quietnesil 
and  freedom  of  mind,  he  may  make  his  testament,  appointiiif| 
executors,  and  disposing  of  his  goods  at  pleasure  (0.  " 
you  can  establishs'  said  Sir  Wm.  Wynne,  in  the  case 
Cttrturight  v.  Cartwright{m),  "that  the  party  afflicted  biilil 
tually  by  a  malady  of  tne  mind  has  intermissions,  and  if  tliertl 
was  an  intermission  of  the  disorder  at  the  time  of  tbe  acil 
that  being  proved  is  sufficient,  and  the  general  habitual  iiisaninl 
will  not  affect  it ;  but  the  effect  of  it  is  this,  it  inverts  the  orJetl 
of  proof  and  of  presumption ;  for  until  proof  of  an  babitiull 


(t)  And  a  fortiori  when  it  ap- 
pears that  the  testator  was  subject 
to  delusions  :  Smee  v.  Siuee,  5  P. 
D.  84. 

(k)  Sutton  V.  SaiUcr,  3  C  B. 
(N.  S.)  87.  See  also  Accord. 
Synes  v.  Oreen,  1  Sw.  &  Tr.  401. 
As  to  the  onus  of  showing  sanity 
at  the  time  of  mutilation,  in  order 
to  set  up  a  revocation,  sec  Harris 


V.  Berrall,  1  Sw.  &  Tr.  l!J3;pn| 
p.  30. 

(0  Swinb.  Pt.  2,  s.  3,  pi.  3,  del 
dolph.  Pt.  1,  c.  8,  8.  2.  Wentrl 
c.  1,  p.  33, 14th  ed.  Hallr.wJ 
rcn,  9  Ves.  610.  Rodd  e.  Lewi(,l| 
Cos.  temp.  Lee,  176. 

(m)  i  PhJllim.  Itep.  100.  S«| 
the  particulars  of  this  catp,  j»'A| 
p.  1H. 
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insanity  is  made,  the  presumption  is  that  the  party  agent, 
I  all  human  creatures,  was  rational ;  but  where  an  habitual 
■  insanity  of  the  mind  of  the  person  who  does  the  act,  is  estab- 
llished,  there  the  party  who  would  take  advantage  of  an 
[interval  of  reason  must  prove  it "  (n). 

But  although  the  law  recognises  acts  done  during  such  What  is  Buffi- 
{intervals  as  valid,  yet  it  is  scarcely'  possible  to  be  too  strongly  j^,',c"(i  interval 
limpressed  wi'^h  the  ^reat  degree  of  caution  necessary  to  be 
[observed  in  examining  the  proof  of  a  lucid  interval  (o) ; 
land  such  proof  is  matter  of  extreme  difficulty,  for  this,  among 
|otber  reasons,  viz.,  that  the  patient  is,   not  unfrequently, 
rational  to  all  outward  appearance  without  any  real  abatement 
ofhis  malady  (j)).     On  the  other  hand,  if  the  deceased  was 
tnbject  to  attacks  producing  temporary  incapacity,  and  was 
jit  other  times  in  full  possession  of  his  mental  powers,  such 
fittacks  may  naturally  create  in  those  who  only  happen  to  see 
bim  when  subject  to  them,  a  strong  opinion  of  his  permanent 
Dcapacity.    These  considerations,  while  they  tend  to  reconcile 
jthe  apparent  contradictions  of  witnesses,  render  it  necessary 
|for  the  Court  to  rely  but  little  upon  mere  opinion,  to  look  at 
grounds  upon  which  opinions  are   formed,   and  to  be 
aided  in  its  own  judgment  by  facts  proved,  and  by  acts 
{)one,  rather  than  by  the  judgments  of  others  {q). 
In  Ex  "parte  Holyland  (r),  Lord  Eldou  observed,  that  in 
he  case  of  the  Attorney -Qcneral  v.  Pamther,  "  Lord  Thurlow 


,  3.  ^*l 
iWcnl'I 
II'.  ^»\ 

t,e\vii,t| 


(n)  See  also  the  same  doctrine 
kid  down  by  Lord  Thurlow  in 
Ittomey-Qeneral  v.  Parnther,  3 
pro,  C.  C.  443,  and  Sir  W.  Grant 
Hall  V.  Warren,  9  Ves.  611. 
lee  also  Swinb.  Pt.  2,  b.  3,  pi.  7, 
pre  it  is  said,  that  if    it  be 

wed  that  the  testator  was  once 
the  law  presumeth  him  to 
bntinue  still  in  that  cose,  unleds 
p  contrary  be  proved.    See  alao 

iKlolph,  Ft.  1,  0.  8,  B.  a.  But 
lliere  the  attesting  witnesses,  dis- 
Iteresttid   medical    men,    speak 

«i>gly  to  sanity,  the  Court  will 

|W.K.— "OL.  I. 


not  set  aside  a  Will  on  proof  by 
interrogatories,  but  without  plen, 
that  the  deceased  many  yeul^< 
before  had  been  under  an  insane 
delusion :  Kemble  v.  Church,  3 
Hogg.  273. 

(o)  By  Sir  John  NichoU  in  White 
V.  Driver,  1  Phillim.  Rep.  m. 

(p)  By  Sir  John  NiohoU  in  Bi-o^,'- 
den  V,  Brown,  2  Add.  446,  and  in 
Ay,wy  V.  Hill,  fi  Add.  210. 

{q)  By  Sir  John  NiohoU  in  Kin* 
dlesidev.  Harrison,  i  Phillim.  Rep. 
459. 

(r)  U  Ves.  11. 
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Of  the  Capacity  to  make  a  Will.     [Pt.  i.  lik.ii,P  CLi.  §i.j  Oft) 

said  that  where  lunacy  is  once  established  by  clear  evidence,! 
the  party  ought  to  be  restored  to  as  perfect  a  state  of  miuill 
as  he  had  before ;  and  that  should  be  proved  by  evidence  as  I 
clear  and  satisfactory.    I  cannot  agree  to  that  proposition,! 
either  as  to  property  or  with  reference  to  such  a  case  as  this;! 
for  suppose  the  strongest  mind  reduced  by  the  delirium  of  il 
fever  or  any  other  cause,  to  a  very  inferior  degree  of  capaciu, 
admitting  of  making  a  Will  of  personal  estate  (to  which  ii 
boy  of  the  age  of  fourteen  is  competent),  the  conclusion  iJ 
not  just  that  as  that  person  is  not  what  he  had  been,  he  shoulill 
not  be  allowed  to  make  a  Will  of  personal  estate."    It  mu«l 
be  observed  that  Sir  W.  Grant,  in  Hall  v.  IVarren  (s),  (]«$l 
not  appear  to  have  understood  Lord  Thurlow  in  the  saniel 
sense  as  Lord  Eldon  did  in  the  preceding  remarks,  nor  indcell 
does  the  report  in  Brotvn  of  the  Attorney-General \.  Parntkl 
bear  any  such  construction.     "  If  general  lunacy,"  said  Siil 
W.  Grant,  *'  is  established,  they  will  be  under  the  necessitjl 
of  showing,  according  to  the  Attorney-General  v.  P«r«//(ir,l 
that  there  was  not  merely  a  cessation  of  the  violent  symptoiiil 
of  the  disorder,  but  a  restoration  of  the  faculties  of  the  miiij| 
sufficient  to  enable  the  party  soundly  to  judge  o^  the  act.' 

In  the  case  of  Cartwriyht  v.  Cartivright{t),  it  appeartJl 
that  the  testatrix  was  early  in  life  afflicted  with  the  disoriltrl 
of  her  mind.  She  afterwards  was  supposed  to  be  perfeciljl 
recovered,  and  continued  for  several  years  to  conduct  a  housl 
and  establishment  of  her  own  as  a  rational  person ;  but  litrl 
habit  and  condition  of  body,  and  her  manner  for  sevenll 
months  before  the  date  of  her  Will,  were  those  of  a  persoij 
afflicted  with  many  of  the  worst  symptoms  of  insanity,! 
continued  so  after  making  the  Will.  She  was  attended  til 
Dr.  Battle,  who  desired  the  nurse  and  other  servants  lol 
prevent  her  from  reading  and  writing,  as  such  ocoupatioil 
might  disturb  her  head,  and  in  consequence  thereof  she  ml 
for  some  time  kept  from  the  use  of  books  and  writing  m 
terials.    However,  some  time  prior  to  writing  the  Will,  m 


{»)  0  Vod,  en. 


(t)  1  Pliillim.  no. 


Ch.  I.  §  I.]  Of  the  Capacity  to  make  a  Will — Lunatics. 

became  very  importunate  for  the  use  of  pen  and  paper,  and 
frequently  asked  for  them  in  a  very  clamorous  manner.    Dr. 
Battle,  in  order  to  quiet  and  gratify  her,  consented  that  she 
should  have  them,  telling  her  nurse  and  another  servant  that 
it  did  not  signify  what  she  might  write,  as  she  was  not  fit  to 
make  any  proper  use  of  them.    As  soon  as  Dr.  Battle  had 
given  permission,  pen,  ink,  and  paper  were  carried  to  her, 
and  ber  hands,  which  had  been  for  some  time  kept  constantly 
tied,  were  let  loose,  and  she  sat  down  at  her  bureau  and  de- 
sired her  nurse  and  servant  to  leave  her  alone  while  she  wrote. 
They  went  into  an  adjoining  room  and  watched  her.    At  first 
she  wrote  upon  several  pieces  of  paper,  and  got  up  in  a  wild 
aud  furious  manner  and  tore  the  papers  and  threw  them  into 
k  fir    •■' after  another.    After  walking  up  and  down  the 
room  many  times  in  a  wild  and  disordered  manner,  muttering 
to  herself,  she  wrote  the  Will.     She  inquired  the  day  of  the 
month,  and  an  almanack  was  given  to  her  by  one  of  tlie 
nurses,  and  the  day  pointed  out  to  her.     She  then  called  for 
a  candle  to  seal  the  paper,  which  was  given  to  and  used  by 
her  for  that  purpose,  although  they  used  generally  to  be 
cautious  not  to  trust  her  with  a  caudle,  and  were  forced  to 
hold  it  at  a  distance  from  her  if  she  read  the  newspaper. 
The  survivor  of  the  two  witnesses  to  the  transaction  deposed 
that,  in  her  opinion,  the  testatrix  had  not  then   sufficient 
!  capacity  to  be  ab^o  to  know  what  she  did,  and  that  during 
1  the  time  she  wh    r.cfuipied  in  writing,  which  was  upwards  of  an 
hour,  she  by  h(  ;■  .i.  ■  ;DPr  and  gestures  showed  many  signs  of 
insanity.    TheWili     aa  written  in  a  remarkably  fair  bund, 
and  without  a  blot  or  mistake  in  a  single  word  or  letter  :  and 
\\i  Ji««  rt  i^roper  and  natural  Will,  and  conformable  to  whiii 
\kr  affections  were  proved  to  he  at  the  time,  and  her  executors 
\ml  truHtccB  were  rcrj  discreetlti  appointed.      Two  moiitliK 
after  this  writing  of  the  Will,  in  a  conversation  with  the 
mother  of  the  parties   benefited  by  the  Will,  the  testatrix 
mentioned  that  she  had  made  such  a  Will,  and  ordered  her 
servant  to  bring  it,  and  she  then  delivered  it  to  the  mother, 
I  observing  that  there  was  no  need  of  witnesses  as  tlie  estate 
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was  all  personal,  and  the  Will  in  her  own  handwriting.    Sir  I 
Wm.  Wynne  pronounced  the  Will  to  he  the  legal  Will  of  the  | 
deceased,  and  further  said,  that  in  his  apprehension  the 
forming  of  the  plan,  and  pursuing  and  carrying  it  into  effect  | 
with  propriety  and  without  assistance,  would  have  heen  suf- 
ficient to  have  established  an  interval  of  reason  if  there  had  I 
been  no  other  evidence ;  but  it  was  further  affirmed,  by  the 
recognition  and  the  delivery  of  the  Will.     From  this  sentence 
an  appeal  was  interposed  to  the   High  Court  of   Delegates 
— who  affirmed  the  judgment  of  Sir  Wm.  Wynne  {ii).    That 
very  eminent  judge,  in  the  course  of  giving  sentence  below,  | 
after  remarking  that  the  Court  did  not  depend  on  the  opinions 
of  the  witnesses,  but  on  the  facts  to  which  they  deposed,] 
delivered  the  following  observations : 

"  The  strongest  and  best  proof  that  can  arise  as  to  a  lucid  I 
interval  is  that  which  arises  from  the  act  itself  of  making  the 
Will.     That  I  look  upon  as  the  thing  to  be  first  examined, 
and  if  it  can  be  proved  and  established  that  it  is  a  rational 
act  rationally  done,  the  whole  case  is  proved.    What  can  yon 
do  more  to  establish  the  act  ?  because,  suppose  you  are  able  | 
to  show  the  party  did  that  which  appears  to  be  a  rational  act, 
and  it  is  his  own  act  entirely,  nothing  is  left  to  presumption 
in  order  to  prove  a  lucid  interval.     Here  is  a  rational  act,! 
rationally  done  (").    In  my  apprehension,  where  you  are  able 
completely  to  establish  that,  the  law  does  not  require  you  to 


(it)  1  Plullim.  122. 

(d)  It  is  not,  however,  to  be 
Biipi)08eil  that  the  learned  jud>,'e 
here  considers  that  every  rational 
act  rationally  done  is  sutficient  to 
prove  a  lucid  intervol.  It  is  the 
particular  manner  in  which  the 
act  was  done  in  this  case  which 
leads  the  judge  to  the  conclusion 
that  there  was  a  lucid  interval :  2 
Curt.  447,  by  Sir  H.  Jenner  Fust, 
in  Chambers  e.  The  Queen's  Proc- 
tor. In  Bannatyno  v,  Bannatyno, 
2  Robprts.  472,  BOl,  Dr.  Lushing- 


ton,  referring  to  the  above  ]ia' 
wa<,'o  in  the  judgment  of  Sir  \\\ 
Wynne,  paid,  "Thou;j;h  I  cniiiiot| 
say  I    altogether    agree   to  tliai 
dictum,  still  it  is  entitled  to  gml  I 
weight,  and,  to  a  certain  exteni, 
a  rational  act  done  in  a  rntioMl 
manner,  though  not,  I  thiiiit, 'Ik 
strongest   and   best  proof  of  * 
lucid  interval,  does  contribute  to 
the  establishment  of  it."    See  alw  | 
the  observations  of  Sir  C.  Cm- 
well,  in  Nicholls  v.  Binns,  I  Swi  | 
Tr.  231). 
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)  farther ;  and  the  citation  from  Swinburne  states  it  to  be 
ho.   The  manner  he  has  laid  it  down  is  (it  is  in  the  part 
I  in  which  he  treats  of  what  persons  may  make  a  Will)  {to) : 
'The  last  observation  is,  If  a  lunatic  person,  or  one  that  is 
bedde  liimself  at  some  times  but  not  continually,  make  his 
testament,  and  it  is  not  known  whether  the  same  were  made 
while  he  was  of  sound  mind  and  memory  or  no,  then,  in  case 
I  the  testament  be  so  conceived  as  thereby  no  argument  of 
I  frenzy  or  folly  can  be  gathered,  it  is  to  be  presumed  that 
the  same  was  made  during  the  time  of  his  clear  and  calm 
iutermissions,  and  so  the  testament  shall  be  adjudged  good, 
yea,  although  it  cannot  be  proved  that  the  testator  useth  to 
I  hare  any  clear  and  quiet  intermissions  at  all,  yet  nevertheless 
I  suppose,  that  if  the  testament  be  wisely  and  orderly  framed, 
Ithesame  ought  to  be  accepted  for  a  lawful  testament.'     Un- 
qaestionably  there  must  be  a  complete  and  absolute  proof 
[that  the  party  who  had  so  formed  it  did  it  without  any  as- 
sistance.   If  the  fact  be  so,  that  ho  has  done  as  rational  an 
Ittct  as  can  be  without  any  assistance  from  another  person, 
what  there  is  more  to  be  proved  I  don't  know,  unless  the 
I  gentleman  could  prove   by  any  authority  or  law  what  the 
length  of  the  lucid  interval  is  to  be,  whether  an  hour,  a  day, 
lor  a  month.    I  know  no  such  law  as  that ;  all  that  is  wanting 
■18,  that  it  should  be  of  sufficient  length  to  do  the  rational  act 
liuteuded.    I  look  upon  it,  if  you  are  able  to  establish  the 
tact,  that  the  act  done  is  perfectly  proper,  and  that  the  party 
who  is  alleged  to  have  done  it  was  free  from  the  disorder 
[at  the  time,  that  is  completely  sufficient."    Accordingly,  Sir 
[John  NichoU,  in  Scruhy  v.  Fordham  (x),  lays  it  down  as  a 
L'eneral  rule,  that  where  a  Will  is  traced  into  the  hands  of  a 
[testator,  whose  sanity  is  fairly  impeached,  but  of  whose  sanity 
lor  insauity  at  the  time  of  doing  or  performing  somo  act  with 
[relation  to  the  Will  there  is  no  direct  evidence,  the  agent  is 
jto  be  inferred  rational,  or  the  contrary,  from  the  character, 
Ibroadly  taken,  of  his  act  (y). 


H  Swiiil).  Pt.  2,  p.  .3,  pi.  14. 

(i:)  1  Ail.l.  10. 


(i/)  See  rilso  Chninbcrs  i'.  Qiieeii'R 
rroctor,  2  Curt.  415,  4fj],  Ain.nl. 
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to  proof  of 


In  the  case  of  M'Adam  v.  Walker  (z),  Lord  Chancellor 
Eldon  mentioned  that  he  had  been  concerned  as  counsel,  iu 
a  cause  where  a  gentleman  who  had  been  for  some  time  in- 
sane, and  who  had  been  confined  till  the  hour  of  his  death  iu  a 
madhouse,  had  made  a  Will  while  BO  confined.  The  question 
was,  whether  he  was  of  sound  mind  at  the  time  of  makiof; 
tliis  testament.  It  was  a  Will  of  large  contents,  proportion- 
ing the  different  divisions  with  the  most  prudent  and  proper 
care,  with  a  due  regarc,  to  what  he  had  previously  done  to  the 
objects  of  his  bounty,  and  in  every  respect  pursuant  to  what 
ho  had  declared,  before  his  malady,  he  intended  to  have  done. 
Tt  was  held,  that  he  was  of  sound  mind  at  the  time. 

In  the  cases  above  stated,  the  act  was  not  only  done  and 

completed  by  the  testator  himself,  hut  the  IVill  teas  proper  ami 

natural.     In  another  case,  Clarke  v.  Lear  and  Scarwcll  («), 

where  the  instrument,  although  written  with  great  accuran 

by  the  testator  himself,  was  made  iu  favour  of  a  person  to 

whom  he  had  no  good  cause  whatever  to  give  a  benefit,  it 

was  lield  that  the  act  of  framing  such  an  instrument  furnished 

no  proof  of  the  existence  of  a  lucid  interval.     That  was  tlie 

case  of  a  man  wh*^  Vad  been  certainly  disordered  in  his  mind 

for  a  length  of  time.     He  went  to  Little  Hampton  to  balk 

in  the  sea,  and  there  he  saw  a  young  woman  at  the  house 

where  he  boarded,  of  whom  he  had  no  prior  knowledge,  and 

wanted  to  marry  her,  at  a  time  when  he  was  insane ;  and 

being  brought  to  London  in  a  strait  waistcoat,  he  there  wrote 

a  paper,  by  way  of  ccdicil,  giving  her  a  legacy  (Jb). 

With  respect  to  the  comparative  facility  of  proving  a 


Hee  also  the  address  of  Sir  C. 
(IreHBwell  to  the  jury  in  Nicholls 
V.  Binne,  1  Sw.  &  Tr.  239. 

(»)  1  Dow.  178. 

(a)  March,  1701,  cited  in  1 
I'hillim.  119,  by  Sir  Wm.  Wynne. 

(6)  See  also  the  observations  of 
Sir  J.  NichoU,  in  Evans  v.  Knight, 
1  Add.  S37,  238  ;  and  for  further 
cases  as  to  the  proof  of  the  exist- 


ence of  lucid  intervals,  at  the  time 
of  doing  testamentary  acts,  m 
Attorney-General  v.  Painther,  3 
Bro.  C.  C.  441  ;  Coghlan  v.  Cogli- 
Ian,  cited  in  1  Phillini.  120. 
Williams  v.  Ooude,  1  Hagg,  577. 
Borlase  r.  Borlase,  4  Notes  o(  | 
Cases,  106  ;  and  Lord  Broiigliam'i 
observations  in  Waring  v.  Warini;, 
4  Moo.  P.O.  3.51. 
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interval,  there  is  a  great  distinction  to  be  observed,  with  re-  lucid  interral 
Ispect  to  a  case  of  delirium,  set  up  in  opposition  to  a  Will,  as  eftZmttm  and 
contradistinguished  from  fixed  mental  derangement,  or  per-  '""^^'^y- 
manent  proper  insanity.  The  reason  for  this  is  given  with 
peculiar  force  and  precision  of  language,  by  Sir  John  NichoU, 
in  Brogden  v.  Brown  (c).  "  In  cases  of  permanent  proper 
insanity,  the  proof  of  a  lucid  interval  is  matter  of  extreme 
(lifficnlty,  as  the  Court  has  often  had  occasion  to  observe,  and 
for  this,  among  other  reasons,  namely,  that  the  patient  so  af- 
fected is  not  unfrequently  rational  to  all  outward  appearance, 
without  any  real  abatement  of  his  malady  :  so  that,  in  truth 
and  substance,  he  is  just  as  insane,  in  his  apparently  rational 
119  he  is  in  his  visible  raving  fits.  But  the  apparently  rational 
intervals  of  persons,  merely  delirious,  for  the  met  part  are 
really  such.  Delirium  is  a  fluctuating  state  of  mind,  created 
by  temporary  excitement,  in  the  absence  of  which,  to  be  as- 
certained by  the  appearance  of  the  patient,  the  patient  is, 
most  commonly,  really  sane.  Hence,  as  also,  indeed,  from 
their  greater  presumed  frequency  in  m'>8t  instances  in  cases 
of  delirium,  the  probabilities,  a  priori,  in  favour  of  a  lucid  in- 
terval are  infinitely  stronger  in  a  case  of  delirium,  than  in  one 
of  permanent  proper  insanity ;  and  the  difficulty  of  proving 
a  lucid  interval  is  less,  in  tho  same  exact  proportion,  in  the 
former,  than  it  is  in  the  latter  case,  and  has  always  been  so 
held  hy  this  Court  "(d). 

The  great  case  of  Dew  v.  Clark  (c),  which  obtained  tho  Partial  in. 
most  complete  and  solemn  consideration,  led  to  a  full  invest!-  '*'""  '' 
{jfttion  of  that  which  has  often  bee'   called  "Partial  Insanity," 
but  which  would,  perhaps,  be  bettor  described  by  tho  phrase 
"insanity,  or  unsoundness,  always  existing,  although  only 
occasionally  manifest  "  (/).     There  the  case  pleaded  by  an  Dew  v.  Clark. 
only  daughter  in  a  responsive  allegation,  in  the  Prerogative 


(c)  2  Add.  445. 

(d)  8co  also  the  observations  of 
I  Dr.  Lushington  in  Dimes  v.  Dimeu, 
!  10  Moo.  1'.  C.  422,  426. 

(«)  I  Add.  279  ;  3  Add.  79.    See 


aIho  Dr.   HaggardV  Report  from 
the  judge's  notes. 

(/)  6  Moo.  P.  C.  360,  by  Lord 
Brougham. 
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Court,  in  opposition  to  her  father's  Will,  was,  that  besides  | 
labouring  under  mental  perversion  in  some  other  paiticulars, 
especially  on  religious  subjects,  the  deceased  had  an  insaiii' 
aversion  to  his  daughter,  and  was  actuated  solely  by  that  illn- 
sion  to  dispose  of  his  property  in  the  manner  in  which  it  was  | 
purported  to  be  conveyed  by  the  contested  "Will.     This  alle- 
gation was  opposed,  as  inadmissible,  on  behalf  of  residuary  I 
legatees  named  in  the  Will.     But  Sir  John  NichoU  admitted 
it ;    and  after  remarking  that   the   case  set  up  was  one  of 
partial  insanity — of  insanity  quod  hoc,  upon  a  particular  sub- 
ject, or  rather,  perhaps  qnod  heme,  as  to  a  particular  person,- 1 
and  that  the  possible  occurrence  of   such  a  case  of  partial 
insanity,  and  the  consequent  invalidity  of  a  Will,  which  is  | 
fairly  presumable  to    have   been  made   under  its  operiitiou, 
must  bo  admitted  on  the  authority  of  Greenwood's  case(,';); 
the  learned  judge  proceeded  to  observe,  with  res-ject  to  tlie  I 
daughter,  "  She  must  be  apprised,  however,  as  well  that  tbe 
burthen  of  proof  rests  with  her,  as  that  this  burthen,  in  my 
judgment,  is  from  the  very  nature  of  the  case,  a  pretty  hean 
one.     The  present,  indeed,  may  be  less  difficult  to  make  on; 
than  Greenwood'' 8  case,  in  one  respect,  as  the  delusion  under 
which  the  deceased  is  charged  to  have  laboured  towards  tlie 
complainant  is  alleged  to  have  been  coupled  with  sometbiiig 
of  insane  feeling  in  other  particulars,  especially  on  the  subject 


(f/)  The  following  statement  of 
this  case  is  to  be  found  in  Lord 
Erskine's  speech  on  the  trial  of 
HadHeld  :  "  The  deceased,  Mr. 
Greenwood,  whilst  insane  took 
up  an  idea  that  liis  brother  had 
administered  poison  to  him,  and 
tliis  hecame  the  prominent  feature 
of  his  insanity.  In  a  few  months, 
however,  he  recovered  his  senses, 
and  returned  to  his  profession, 
which  was  that  of  a  barrister,  &c., 
hut  could  never  divest  his  mind 
of  the  morhid  delusion  that  his 
brother  had  attempted  to  poison 


him  ;  under  the  influence  of  wlmt 
(so  said)  he  disinherited  him.  Om  I 
trial  in  the  Court  of  King'.s  Bencli 
upon  au  issue  ilcvisavit  vei  n(%\ 
the  jury  found  aj^ainst  the  Will; 
but  a  contrary  verdict  was  liml  in  I 
tile  Court  of  Common  Pleas :  ani  | 
the  suit  ended  in  a  compromise.' 
!See  also  Sir  John  NichoU's  state- 
ment of  Greenwood's  case,  3  Add.  I 
96,  97,  and  Lord  Eldon's  in  Wiiil« 
V.  Wilson,  13  Ves.   89,  and  tlie 
summing  up  of  Lord  Kenyon  in  3 1 
Curt.  Appendix,  pp.  i — xxxi. 


|of  religion;    alth 
general  capacity 
Imust  understand 
lendden  bursts  of  a 
natural  feeling,  mt 
[ihe  can  only  prov 
clearly  resolvable  i 
khat  the  deceased 
teneral  sanity  "  (/? 
f'nrough  on  both  sii 
nndgment:  that  th 
nualified  offspring  ( 
lind  conduct  of  the 
norbid  delusion  pi 
ke  considered  insai 
ronsequently  that  t 
In  tbe  course  of  h 
lollowing  remarks,  o 
aid  tbat  '  partial  i 
Observation  could  or 
I  wbich  the  Court 
person  could  be 
Bomcnt  of  time  :    t 
ound;  otherwise  it 
hat  tbe  delusion  n: 
ubjects.    In  that  i 
less  an  authority  tl: 
lartial  insanity  of  n 

[h]  1  Add.  284.  See 
|tck  f.  Allinson,  3  Hagj 
■  ti)  It  must,  howev( 
|emd  that  the  rule  of  1 
1  livil  Buits,  it  is  not  n 
face  nr  connect  the  moi 
lation  with  the  act  itse 
piiul  is  unsound,  the  t 
m  law  avoids  every 
pwatic  during  the  per 
mn',  nUhnugh    the 
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|of  religion ;    although  here,  as  in    Greemcood's   case,  the 
reneral  capacity  is,  in  suhstance,  unimpeached.     But  she 
nust  understand  that   no   course   of  harsh  treatment — no 
lendden  bursts  of  violence — no  display  of  unkind,  or  even  un- 
natural feeling,  merely,  can  avail  in  proof  of  her  allegation — 
Ishe  can  only  prove  it  hy  making  out  a  case  of  antipathy 
tlearly  resolvahle  into  mental  perversion,  and  plainly  evincing 
jthat  the  deceased  vas  insans  as  to  her,  notwithstanding  his 
general  sanity  "  {h).      After  the  evidence  had  been  gone 
ibrough  on  both  sides,  the  same  learned  judge  delivered  his 
judgment:  that  the  Will  being  proved  to  be  the  direct  un- 
qualified offspring  (i)  of  a  morbid  delusion,  as  to  the  character 
[  conduct  of  the  daughter,  being  the  very  creature  of  that 
Dorbid  delusion  put  into  act  and  energy,  the  deceased  must 
considered  insane  at  the  time  of  making  the  Will,  and 
[consequently  that  the  Will  itself  was  null  and  void  in  law  (k). 
In  the  course  of  his  judgment  the  learned  judge  made  the 
JToUowing  remarks,  on  the  subject  of  partial  insanity  :  "  It  was  what  is  meant 
aid  that  'partial  insanity'  was  unknown  to  the  law.     The  ^^ff^'*' '°* 
bbservation  could  only  have  arisen  from  mistaking  the  sense 
1  which  the  Court  used  that  term.     It  was  not  meant  that 
person  could  be  partially  insane  and  sane  at  the  same 
Domcnt  of  time :   to  be   sane^  the  mind  must  be  perfectly 
ound;  otherwise  it  is  unsound.     All  that  was  meant  was, 
hat  the  delusion  may  exist  only  on  one  or  more  particular 
objects.    In  that  sense,  the  very  same  term  is  used  by  no 
less  an  authority  than  Lord  Hale,  who  says,  '  There  is  a 
bartial  insanity  of  mind  and  a  total  insanity.     The  former  is 


,h)  1  Add.  284.    See  also  Ful- 
|(ck  I'.  Allinson,  3  Hagg.  527. 
I  (0  It  must,  however,  be    ob- 
ped  that  the  rule  of  law  is  that, 

» civil  suits,  it  is  not  necessary  to 
face  (ir  connect  the  morbid  imagi- 
laliun  with  the  act  itself.  If  the 
mi  is  unsound,  the  act  is  void. 
Ihf  law  avoids  every  act  of  the 
patic  during  the  period  of  the 
mnj,  although    the  act    to   be 


avoided  cannot  be  connetted  with 
the  influence  of  the  insanity,  and 
may  be  proper  in  itself :  Groom  v. 
Thomas,  2  Hagg.  436. 

(A)  3  Add.  208.  This  judgment 
was  afterwards  confirmed  by  the 
Court  of  Delegates.  A  commission 
of  review  was  then  applied  for 
before  the  Lord  Chancellor,  but 
refused.  See  6  Russ.  Chan.  Cos, 
1C3. 


i 


26 


::  I 


i 


^W' 


Of  the  Capacity  to  make  a  Will.      [Pt.  i.  Bk.  ii.  ^Rl  j  S  j  1  ()/•  tj^ 


either  in  respect  to  things  quod  hoc  rel  illiid  insanire.  Some 
persons,  that  have  a  competent  use  of  reason  in  respect  of  some  I 
suhjects,  are  yet  under  a  particular  dementia  in  respect  oil 
some  particular  discourses,  suhjects  or  applications.  Or  else  I 
it  is  partial  in  respect  of  degrees;  and  this  is  the  condition  I 
of  very  many,  especially  melancholy  persons,  who,  for  tht| 
most  part,  discover  their  defect  in  excessive  fears 
griefs,  and  yet  are  not  wholly  destitute  of  the  use  of  reasonil 
and  this  partial  insanity  seems  not  to  excuse  them  in 
committing  of  any  offence  for  its  matter  capital ;  for  doubtl 
less,  most  persons  that  are  felons  of  themselves,  and  otherJ 
are  under  a  degree  of  partial  insanity,  when  they  commiil 
these  offences.  It  is  very  difficult  to  define  the  invisible  h\ 
that  divides  perfect  and  partial  insanity ;  but  it  must  rm 
upon  circumstances  duly  to  be  weighed  and  considered  Ml 
by  judge  and  jury,  lest  on  the  one  side  there  be  a  kindofi 
inhumanity  towards  the  defects  of  human  nature ;  or,  on  M 
other  side,  too  great  an  indulgence  given  to  great  crimes ' "((. 


;!te 


w 


'4. 
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(I)  Dr.  Haggard's  Report  from 
the  judge's  notes,  jip.  11,  12.  The 
Lord  Chancellor  (Lyndhurst),  on 
refusing  a  commission  of  review, 
thus  commented  upon  the  judg- 
ment of  Sir  John  Nicholl : — 

"  In  this  case  I  do  not  find  any 
error  in  law :  I  do  not  find  any 
doubtful  or  important  question  of 
law,  which  requires  to  he  decided 
in  any  solemn  form.  The  only 
point  of  law  which  has  been  agi- 
tated has  arisen  out  of  an  expres- 
sion made  use  of  by  the  learned 
judge  in  the  Court  below.  Ho 
speaks  of  partial  insanity y  and  it 
was  cor  :nded  at  the  bar,  that  a 
case  of  partial  insanitj'  would  not 
be  a  suthcient  ground  to  lead  a 
Court  to  set  aside,  or  to  justify  a 
Court  in  setting  aside  a  Will ; 
and  that  the  doctrine  of  partial 
insanity  is  not  known  to  tlu!  law 


of  England.     I  think  I  am  statiL;^ 
correctly  the  argument  of  counril 
with  respect  to  this  point,  accoril 
ing  to  the  apprehension  which  If 
entertain  of  it,  at  the  time  wkl 
the  term  partial  insanity  vaam 
iterated,  over  and  over  again,  ii| 
expressing  the  ground  of  Sir  J 
Niclioll's  judgment.     But  I  tliiiil 
the  argument,  founded  upon  tkl 
phrase,  proceeds  upon  a  uiifappfrl 
hension  of  what  was  nieunt  l)y  tlnl 
learned   judge    who    ocoasionaS'l 
used  it.     I  have  read  his  ju(lgmea| 
with  great  attention,  and  1 1 
from  it  that  his  meaning  is  til 
that  there  must  be  unsoundncssii 
mind  in  order  to  invalidate  a  ffiJI 
but  that  the  unsoundness  niayl^ 
evidenced  in  reference  to  oneo 
morn  subjects.     '  It  seldom 
pens,'  he  says,  •  that  a  person  »ll 
is  insane,  displays  that  insMJi 
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These  doctrines,  and  the  subject  of  "  Partial  Insanity  "  (or, 

it  has  been  more  usually  called  of  late,  "  Monomania," ) 
enerally,  were  fully  commented  on  and  explained  with  great 
bility  by  Lord  Brougham,  in  delivering  the  opinion  of  the 
H\T  Council  in  Waring  v.  Waring  (m).  His  Lordship,  after 
{emonstrating  that  no  confidence  can  be  placed  in  the  acts, 

any  act,  of  a  diseased  mind,  however  apparently  rational 
j»at  act  may  appear  to  be,  or  may  in  reality  be,  proceeded  to 
bsene,  that  "  we  are  wrong  in  speaking  of  partial  unsound- 
jess  ;  we  should  say  that  the  unsoundness  always  exists,  but 

requires  a  reference  to  a  peculiar  topic,  else  it  lurks  and 
bears  not.  But  the  malady  is  there ;  and  as  the  mind  is 
ne  and  the  same  it  is  really  diseased,  while  apparently 
band,  and  really  its  acts  whatever  appearances  they  may 
lit  on,  are  only  the  acts  of  a  morbid  or  unsound  mind." 
ccordingly,  it  was  an  established  principle  of  law,  that  to 
|iu\v  unsoundness  of  mind  it  was  not  required  that  it  should 
I  general ;  it  was  sufficient  if  proved  to  exist  on  one  or  more 
bints,  though  in  all  other  respects  the  man  might  conduct 
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ith  reference  to  every  question 
1(1  everj'  subject ;  it  shows  itself 
|th  reference  to  particular  sub- 
kts,  and  sometimes  with  refer- 
]ce  to  only  one  individual  sub- 
It  ;  it  sometimes  displays  itself 
1  reference  to  one  subject  verj' 
jcidedly,  and  very  generally,  per- 
ps,  with  reference  to  other  sub- 
All  that  the  learned  judge 
lant  to  convey  was,  that  it  was 
objection  to  the  imputation  of 
loundness,  that    it    manifested 
lelf  only,  or  princiimlly,  with  re- 
pnce  to  one  particular  question 
lone  particular  person  :  and  he 
pirates  his  position  by  a  variety 
[cases,  some  of  them  of  public 
loriety  and  known  to  us    all. 
'  construction  does  not  rest  on 
general   reasoning,    because, 
( the  purpose  of  avoiding  mis- 


apprehension, and  as  if  his  atten- 
tion had  been  directed  to  the  very 
point,  he  himself,  in  the  course  of 
his  judgment,  explains  in  distinct 
terms  what  he  meant  by  the  term 
2Mrtial  insmiit]/.  [His  Lordship 
here  road  the  passage  above  cited 
in  the  text,  and  then  continued  :] 
I  think,  therefore,  the  learned 
judge  has  suflieiently  explained 
what  he  meant  by  the  occasional 
use  of  the  term  partial  insanily ; 
and  with  the  explanation  hs  has 
thus  in  terms  given,  and  with  the 
whole  of  his  argument,  and  the 
illustrations  he  has  used,  and  the 
cases  to  which  he  has  referred  in 
suppoit  of  that  argument,  I  con- 
fess I  entirely  agree." — 5  Rusg. 
Chanc.  Cas.  166—167. 
(m)  6  Moo.  P.  C.  341. 
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himself  with  the  utmost  propriety  (n).  The  recent 
however,  of  Banks  v.  Goodfclloio  (o)  seems  to  establish  tlusl 
pertial  unsoundness  not  affecting  the  general  faculties  and  :.o;| 
operating  on  the  mind  of  a  testator  in  regard  to  testamcntanl 
disposition  will  not  he  sufficient  to  deprive  a  person  of  m 
power  of  disposing  of  his  property.  But  just  as  partiill 
insanity  does  not  necessarily  negative  testamentary  capacitrl 
so  a  man  may  he  capahle  of  transacting  husiness  of  i| 
complicated  and  important  kind,  involving  the  exercise  i 
considerable  powers  of  intellect,  and  yet  may  be  the  suhjettl 
of  delusions  so  as  to  he  unfit  to  make  a  Will.  The  resiil;! 
would  seem  to  be  that  a  person  subject  to  delusions  m\ 
make  a  valid  Will  if  the  delusions  under  which  he  labonnl 
he  such  that  they  could  not  reasonably  be  supposed  to  baT(| 
affected  tho  dispositions  made  by  the  Will  {p). 

The  following  observations  of  Sir  John  NichoU,  made  iil 
the  course  of  his  judgment  in  Dew  v.  Clark,  relating  to  tlJ 
proper  test  of  the  absence  or  presence  of  insanity,  are  sol 
important  and  valuable,  that  it  may  be  expedient  to  prcsecll 
them  in  the  very  words  in  which  they  have  been  reported  (|)ji, 
"  The   first  point  for   consideration,  and  wiiich   should  kl 
distinctly  ascertained,  as  far  as  it  can  be  fixed,  is,  what  J 
the  test  and  criterion   of  unsound  mind,  and  where  ecceiil 
tricity  or  caprice  ends,  and  derangement   commences.   De^l 
rangement  assumes  a  thousand  different  shapes  as  various  t 
the   shades  of  human  character.    It  shows  itself  in  form 
very  dissimilar  both  in  character  and  in  degree.    It  exist 
in  all  imaginable  varieties,  from  the  frantic  maniac  chaiod 
down  to  the  floor,  to  the  person  apparen  y  rational  on 
subjects  and  in  all  transactions  save  one ;   and  whose  diij 
order,  though  latently  perverting  the  mind,  yet  will  not  I 
called  forth  except  under  particular  circumstances,  and 


(n)  Fowlis  V.  Davidson,  6  Notes 
of  Cas.  473,  474,  by  Sir  H.  Jenner 
Fust ;  Smith  v.  Tebbitt,  L.  R.  1 
P.  &  D.  398. 

(o)  L.  R.  5  Q.  B.  649,  followed 


in  Bonghton  v.  Knight,  L.  B.3F| 

&  D.  64. 
(p)  Smee  V.  Smee,  5  P.  D.  81 1 
{ftp)  Dr.  Haggard's  Report,  fw 

the  judge's  notes,  pp.  5—10. 
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bow  itself  only  occasionally.  We  have  heard  of  persons  at 
krge  in  Bedlam,  acting  as  servants  in  the  institution,  showing 
Ither  maniacs  and  describing  their  cases,  yet  being  them- 
lelves  essentially  mad.  We  have  heard  of  the  person  who 
ncied  himself  Duke  of  Hexham,  yet  acted  as  agent  and 
£ward  to  his  own  committee.  It  is  further  observable, 
hat  persons  under  disorder  of  mind  have  yet  the  power  of 
jestriction  from  respect  and  awe.  Both  towards  their  keepers 
nd  towards  others  in  different  relations  they  will  control 
hemselves.  There  have  been  instances  of  extraordinary 
nnning  in  this  respect,  so  much  as  even  to  deceive  the 
kedice^  ind  other  attendants,  by  persons  who,  on  effecting 
heir  purpose,  have  immediately  shown  that  their  disorder 
listed  undiminished. 

"It  has  probably  happened  to  most  persons  who  have 
lade  a  considerable  advance  in  life,  to  have  had  personal 
Hunities  of  seeing  some  of  these  varieties,  and  these 
idiate  cases  between  eccentricity  and  absolute  frenzy, 
[-maniacs  who  though  they  could  talk  rationally,  and  con- 
nct  themselves  correctly,  and  reason  rightly,  nay,  with  force 
hd  ability,  on  ordinary  subjects,  yet  on  others  were  in  a 
pplete  state  of  delusion, — which  delusion  no  arguments 

proofs  could  remove.  In  common  parlance,  it  is  true, 
kme  say  a  person  is  mad  when  he  does  any  strange  or  absurd 
It,  others  do  not  conceive  the  term  '  madness '  to  be  properly 
Iplied  unless  the  person  is  frantic. 

'As  far  as  my  own  observations  and  experience  can  direct  Absence  or 

esence  of 
lusion  tlia 
lie  test  of 
insanity  \q). 

lier  Courts  of  justice,  or  has  been  laid  down  by  medical 
id  legal  writers,  the  true  criterion  is — where  there  is  delu- 
pu  of  mind  there  is  insanity ;  that  is,  when  persons  believe 
Pgs  to  exist  which  exist  only,  or  at  least  in  that  degree 
pt  only,  in  their  own  imagination,  and  of  the  non-existence 

See  Wheeler   v.    Alderaon,      Fust  in  Cliamhers  v.  The  Queen's 
fi»SR.  598.  Ace.    But  see  also      Proctor,  2  Curt.  448,  449. 
hlwervations  of  Sir  H.  Jenner 
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of  which  neither  argument  nor  proof  can  convince  them,  tli 
are  of  unsound  mind:  or,  as  one  of  the  counsel  accurait 
expressed  it,  '  It  is  only  the  helief  of  facts  which  no  ratioj 
person  would  have  helieved,  that  is  insane  delusion' 
This  delusion  may  sometimes  exist  on  one  or  two  particnl 
subjects,  though  generally  there  are  other  concomitant  i 
cumstances — such  as  eccentricitj',  irritability,  violence,  si^ 
picion,  exaggeration,   inconsistency,   and   other    marks 
symptoms  which  may  tend  to  confirm  the  existence  of  del 
sion  and  to  establish  its  insane  character. 

"Medical  writers  have  laid  down  ^.he  same  criterion  i 
which  insaiiity  may  be  known.  Dr.  Battle,  in  his  celebraJ 
Treatise  on  Madness  (s),  thus  expresses  it.  After  staiJ 
what  is  not  properly  madness,  though  often  accompamid 
it,  namely,  either  too  lively  or  too  languid  a  perception  | 
things,  ho  proceeds  : — 

"  '  But  qui  species  ulias  veris  eapiet  commotns  huhdihn 
and  this  by  all  mankind,  as  well  as  the  physician ;  no  (i 
ever  doubting  whether  the  perception  of  objects  not  nsl 
existing,  or  not  really  corresponding  to  the  senses,  l* 
certain  sign  of  nnidness :  therefore  "  deluded  imagiuatkl 
is  not  only  an  indisputable,  but  an  essential  cbaractcn 
madness '  (t). 

"Deluded  imagination,  then,  is  insanity. 

''  Mr.  Locke,  who  practised  for  a  short  time  as  a  pliysiui 


()•)  This  pnf>saf,'e  was  cited  with 
npiirnlmtion  by  Sir  H.  Jciiner  Fust 
ill  Frere  v.  IV'acDcke,  1  Uoliert,  444. 
But  Lord  Brou^diani  remarked,  in 
Wariiij,'  r.  Waring,  C  Moo.  P.  0. 
353,  Hint,  i)CTliap.s  in  a  strictly 
logical  view,  the  dclinitioii  is  liable 
to  one  exception,  or  at  least,  ex- 
posed to  one  criticism,  viz.,  that  it 
gives  A  conseciuence  for  a  defini- 
tion, and  that  it  might  be  more 
strictly  accurate  to  term  "delusion" 
the  beliff  .»!  things  oh  realities, 
which  exist  only  in  the  imagina- 


tion of  the  patient.  "  Tlie  frid 
or  state  of  mind,"  said  liis  1.  J 
ship,  "  wliich  indicates  iiiii  m 
pacity  to  struggle  against  siuli 
erroneous  belief  constitutes 
*  unsouml  frame  of  mind.'''  ^ 
further  as  to  the  dill'crent  liinJij 
insane  delusion,  the  jiulgimiiti 
Dr.  Lusliington,  in  Prinscp  t  M 
Sombre,  10  Moo.  P,  C.  232,  Si| 
S.  0.,  Dett.  and  Sw.  22. 

(«)  London,  1768, 

(0  S.  1,  p.  6. 
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iough  more  distiixguished  us  a  philoBopber,  tlus  expresses 
nself  in  his  highly  esteemed  work  on  the  Human  Under- 
nding :  *  Madmen  having  joined  togethe*-  some  ideas  very 
■ongly,  mistake  them  for  truths. — By  the  violence  of  their 

naginations,  having  taken  their  fancies  for  realities,  they 
I  right  deductions  from  them.'    Hence  it  comes  to  pass, 

bt  a  man  who  is  of  a  right  understanding  in  all  other 
may,   in  one  particular,   be  as  frantic  as  any  in 

Bedlam. — '  Madmen  put  wrong  ideas  together,  and  so  make 

itroDg    propositions,    but    argue    and    reason    right    from 

km'(M)- 

"Here    again,  the    putting  wrong  ideas  together,   mis- 

ng  them  for  truths,  and  mistaking  fancies  for  realities. 

Is  Mr.  Locke's  definition  of  madness ;  and  he  states,   that 

Dsane  persons  will  reason  rightly  at  times,  and  yet   still 

kre  essentially  mad :    and  that   they  may  bo   mad   on   one 

particular  subject  only  "  {x). 

.\lthough  in  the  case  of  a  person  who  ie  sometimes  sane,  disc  ot  a  Will 

nd  sometimes  insane,  if  there  is  no  direct  proof  of  his  state  foPy.""  '"^ 

be  wrote  his  Will,  and  there  be  in  it  a  mixture  of 
kisdom  and  folly,  it  is  to  be  presumed  that  the  same  was 
Bade  during  the  testator's  phrenzy,  even  if  there  be  but  one 
lord  "  sounding  to  folly  "  (j/) ;  yet  the  Court  of  Probate  will 
bot  at  once  reject  an  allegation  propounding  a  Will,  which 
pen  strongly  "sounds  to  folly"  when  facts  are  pleaded, 
khoniDg  that  the  deceased  up  to  his  death  conducted  himself 
pnthe  ordinary  concerns  of  life  as  a  sane  man  (^). 

In  a  case  where  a  woman  made  a  Will,  under  a  power  A  Will  nmy  i* 
kutliorising  her  to  dispose  of  certain  property  by  a  Will  tiioiigh'botli  "'^ 
kttcsted  by  two  witnesses,  the  Will  was  pronounced   for,  t'l;  »"««*'"« 


(ii)  Locke  on  the  Humnn  Under- 
handing,  Book  2,  c.  11,  8.  13. 

(a:)  See  tlie  judgment  of  Sir  H. 
Itnner  Fust  in  Mudwny  v.  Croft, 
jCiirt.  «7l,n8  to  the  criteria  by 
pliicii  to  tc8t  and  oscertain  whether 
fcaturul  or  innate  eccentricity  lias 
kuffded  tlio  bounda  of  legal  testa- 


inentary  capacity.  Sec  also  Austen 
V.  (haliaiu,  H  Moo.  P.  C".  49.'} ; 
Houghton  r.  Knight,  L.  R,  3  P.  & 
D.  «4. 

(y)  Swinb.  Pt.  2,  b.  3,  pi.  15. 
^^ae  In  the  goods  of  Watts,  1  Curt. 
694. 

{x)  Arbcry  r.  AHhe,  1  Hiif-g,  214. 
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InoDiciouH 
eBtameuts. 
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from  old  aya 
or  other  causes 
have  outlivi'il 
tlieir  iinilor- 
btandlug. 


though  both  the  witnesses  deposed  to  the  deceasctVs  \m\ 
pacity  (a). 

The  presumption  of  law  is,  that  a  verdict  of  a  jury  unJeil 
a  commission  of  lunacy,  that  the  party,  the  subject  of  tliJ 
commission,  is  of  unsound  mind,  is  well  founded,  and  if  tLel 
commission  remained  unsupersedcd,  that  the  party  contiuui 
a  lunatic  to  his  death.  Such  presumption,  however,  may  I 
rebutted  and  displaced  by  positive  proof  of  entire  recover 
or  possession  of  a  lucid  interval  when  a  testamentary  m\.n\ 
ment  was  executed  (i). 

By  the  lloman  law  testaments  might  be  set  aside  as  1 
inojficiosa,  deficient  in  natural  duty,  if  they  totally  passed  Ivl 
(without  assigning  a  true  and  sufficient  reason)  any  of  till 
children  of  the  testator  :  though  if  the  child  had  any  legacvj 
however  small,  it  was  a  proof  the  testator  had  not  lost  bil 
memory  or  his  reason,  which  otherwise  the  law  presumeil 
But  the  law  of  England  makes  no  such  constrained  suppo-l 
sitions  of  forgetfulness  or  insanity ;  and  therefore,  tliougl| 
the  heir  or  next  of  kin  be  totally  omitted,  it  admits  no  quml 
inojicioaa  to  set  aside  such  testament  (c).  The  modern  doci 
trine  requires  only  that  there  should  be  satisfactory  piooil 
of  some  kind  of  the  testator's  knowledge  and  approval  of  tlit| 
contents  of  the  Will  (d). 

Besides  the  two  classes  of  persons  noti  compotes  mm\ 
already  mentioned,  viz.,  idiots  and  lunatics.  Lord  ColiJ 
mentions  two  more  classes,  viz.,  those  who  were  of  gm 
and  sound  memory,  and  by  the  visitation  of  God  have  losil 
it ;  and  those  who  have  become  non  compotes  by  tlioir  onl 
act,  as  drunkards  (e).  In  the  former  of  these  two  lattol 
classes  must  be  reckoned  those  who,  from  sickness,  grief,  I 


((«)  Lo  Breton  t-.  Fletcher,  2 
lliigg.  058.  S.  P.  in  K.  B.,  Lowe 
I'.  Jolliffe,  1  W.  Bl.  308.  See 
Starnea  v.  Marten,  i  Curt.  294  ; 
J)OSt,  §  11. 

('))  Prinsep  v,  Djce  Sombre,  10 


Moo.  P.  C.  232,  230,  244,  24.1. 

(c)  2  Black.  Conini.  603.  Wrencij 
V.  Murray,  3  Curt.  023. 

(rf)  Seeyone,  Pt.  I.  Bk.iv.Cli.il I 

(«)4Co.  124,6. 
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wident,  or  old  age,  have  lost  their  reason,  who  are  not  like 
kkse  classed  by  Lord  Coke,  as  "  lunatici,"  sometimes  having 
Hlieir  understanding  and  sometimes  not :  hut  whose  under- 
[Btandings  are  defunct ;  who  have  survived  the  period  that 
Providence  nas  assigned  to  the  stability  of  their  minds  (/). 

But  old  age  alone  does  not  deprive  a  man  of  the  capacity 

'  making  a  testament  (</) ;  for  a  rjan  may  freely  make  his 
testament  how  old  soever  he  be  ;  since  it  is  not  the  integrity 
^f  the  body,  but  of  the  mind,  that  is  requisite  in  testaments. 
I'et  if  a  man  in  his  old  age  becomes  a  very  child  again  in  his 
bnderetanding,  or  rather  in  the  want  thereof,  or  by  reason  of 
[txtremo  old  age,  or  other  infirmity,  he  is  become  so  forgetful 
;  he  knows  not  his  own  name,  ho  is  then  no  more  fit  to 
uake  his  testament  than  a  natural  fool,  or  a  child,  or  lunatic 
jierson  {h). 

"It  is  not  necessary,"  observed  Lord  Chief  Baron  Eyre,  Weakness  of 
Mountain  v.  Bennett  (i),  "  to  go  so  far  as  to  make  a  man 
libsolutely  insane,  so  as  to  be  an  object  for  a  commission  of 
lunacy,  in  order  to  determine  the  question,  whether  he  was 

fa  ?ound  and  disposing  mind,  memory  and  understanding. 

I  man  perhaps  may  not  be  insane,  and  yet  not  equal  to  the 

nportant  act  of  disposing  of  his  property  by  Will." 

So  it  was  agreed  by  the  judges  in  Combe's  cas3  (k),  that 
bane  memory  for  the  making  a  Will  is  not  at  ail  times  when 


(/)  Ex  jmrte  Cranraer,  12  Ves. 

Jfii,  by  Lord  Erskiiie.    Sherwood 

Samk'rson,  19  Ves.  283.     See 

llso  Riilgway  v.   Durwin,  8  Ves. 

i'l)  Sffiiib.  Pt.  2,  B.  5,  pi.  1. 
M'.lulph.  Pt.  l,c.  8,8.  4.  Bird  V. 
Pinl,  2  Hngg.  142.  Lewis  v.  Pead, 
I  Ves.  Jun.  19.  Extreme  old  age 
fees  Bome  doubt  of  ccpiicity,  but 
J  80  far  as  to  excite  the  vigi- 
hnce  of  the  Court :  Kindlesido  v, 
pnrrison,  2  Phillim.  461, 462.  And 
cues  where  no  insanity  has 
lillicr  wisted  or  been  supposed  to 
pi't)  the  inquiry  as  to  capacity 
ff.E.--voL.  I. 


simply  is,  whether  the  mental 
faculties  retain  sufficient  strenjjth 
fully  to  comprehend  the  teatamcn- 
tnry  act  about  to  be  done.  Knt 
when  lunacy  or  unsoundness  of 
mind  hue  previously  existed,  the 
investigation  is  of  a  totally  differ- 
ent character :  per  Dr.  Lushing- 
ton,  in  Prineep  i».  Dyce  Sombrt!, 
10  Moo.  P.  C.  278.  Banks  v.  Good- 
fellow,  L.  P.  6  Q.  B.  649. 

(ft)  Swinb.  ubi  mipra,    Godolph. 
uli  iupra, 

(t)  1  Cox,  366. 

(k)  Moor,  760.    Vin.   Abr.  tit. 
Devise,  A.  22.    4  Burn,  E.  L.  40. 
*  D 
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the  party  can  speak  "  yea  or  no,"  or  had  life  in  him,  d»| 
when  he  can  answer  to  anything  with  sense :  hut  he 
to  have  judgment  to  discern,  and  to  be  of  perfect  memotrl 
And  it  is  said  by  Lord  Coke,  in  the  Marquis  of  Winchestaq 
case  (l),   that  it  is  not  sufficient  that  the  testator  be 
memory  when  he  makes  his  Will  to  answer  familiar  dl 
usual  questions,  but  he  ought  to  have  a  disposing  memonl 
so  as  to  be  able  to  make  a  disposition  of  his  property  m 
understanding  and  reason  ;  and  that  is  such  a  memory  wliieU 
the  law  calls  sane  and  perfect  memory  (7h).     So  it  is  laij 
down  by  Erskine,  J.,  in  delivering  the  opinion  of  the  Judiciii 
Committee  of  the  Privy  Council,  in  Harwood  v.  Baker  {A 
that  in  order  to  constitute  a  sound  disposing  mind  the  tt^ 
tator  must  not  only  be  able  to  understand  that  he  is  byl 
Will  giving  the  whole  of  his  property  to  the  objects  of  I 
regard,  but  must  also  have  capacity  to  comprehend  the  exttij 
of  his  property  and  the  nature  of  the  claims  of  others  wlioBj 
by  his  Will,  he  is  excluding  from  participation  in  that  pt» 
perty  (o). 

On  the  other  hand  it  must  be  obseived,  that  mere  weakm 
of  understanding  is  no  objection  to  a  man's  disposing  of  1 
estate  by  Will ;  for  Courts  cannot  measure  the  size  of  peopli 
understandings  and  capacities ;  nor  exf.mine  into  the  wisdoi 
or  prudence  of  men  in  disposing  of  their  estates  (/)).  "Itl 
man,"  says  Swinburne  {q),  "  be  of  a  mean  understaudii" 


(I)  6  Co.  23,  «.  4  Bum,  E.  L. 
49. 

(m)  See  further,  Herbert  v. 
howm,  1  Chanc.  Rep.  24.  Dyer, 
27,  a,  ill  iiiar^r.  Ball  v.  Mannin,  3 
Uligh,  N.  S.  1 .  See  also  the  judg- 
ment of  Sir  .fohn  Nicholl,  in 
Marsh  v.  Tyrrell,  2  Hagg.  122,  as 
to  the  rules  by  which  the  compe- 
tency of  the  mind  must  be  judged  ; 
and  see  further  the  judgment  of 
the  f>ame  learned  judge  in  Ingram 
V,  Wyatt,  1  Ilagg.  401,  where  sonio 
valuable  remarks  on  the  subject  of 


imbecility  of  mind  will  be  foiiM 
For  on  instance,  where  weakntJ 
of  mind  and  forgetfulncsa  will 
constitute  incapacity,  sec  Coiislill 
V.  Tufnell,  4  Hagg.  405  ;  nttin 
on  ap)ieal,  3  Knupp,  122, 

(«)  3  Moo.  P.  C.  C.  282,2!W.| 

(o)  See  also  Sefton  v.  Hoiwoa 
1  Fost.  &  F.  678.  Swinfent>.Sii 
fen,  1  Fost.  &  F.  584. 

(p)  Osmond i;.Fitzroy,  3 Wi 
12». 

(7)  Pt.  2,  s.  4,  pi.  3. 


(")  See  also  Qodolph.  I 
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[(neither  of  the  wise  sort  or  the  foolish),  but  indifferent  as 

\  were,  betwixt  a  wise  man  and  a  fool,  yea,  though  he  rather 

lincline  to  the  foolish  sort,  so  that  for  his  dull  capacity 

be  might  worthily  be  termed  groasxim  caput,  a  dull  pate, 

or  a  dunce,  such  a  one  is  not  prohibited  from  making  his 

estament "  (r). 

As  to  the  last  of  the  classes  of  non  compotes  mentioned  by  Persons 
Lord  Coke ;  "  He  that  is  overcome  by  drink,"  says  Swin- 
|)anie  (s),  "  during  the  time  of  his  drunkenness  is  compared 
I  a  madman  (f),  and  therefore,  if  he  make  his  testament  at 
hat  time,  it  is  void  in  law  ;  which  is  to  be  understood,  when 
lie  is  so  excessively  drunk,  that  he  is  utterly  deprived  of  the 
be  of  reason  and  understanding ;  otherwise,  albeit  his  undcr- 
jitandiiig  is  obscured,  and  his  memory  troubled,  yet  he  may 
uaise  his  testament,  being  in  that  case"(M).  In  a  case 
frliere  it  appear-, a  that  the  testator  was  a  person  not  properly 
Dsane  or  deranged,  but  habitually  addicted  to  the  use  of  haiiitiml 
pirituous  liquors,  under  the  actual  excitement  of  which  he 
d  and  acted  in  most  respects  like  a  madman,  it  was  held 
liat  as  the  testator  was  not  under  the  excitement  of  liquor, 
be  was  not  to  be  considered  as  insane  at  the  time  of  making 
p  Will ;  and  the  Will  itself  was  accordingly  established  (x), 
nd  the  Court  pointed  out  the  difference  between  the  present 
m  and  one  of  actual  insanity ;  inasmuch  as  insanity  may 
[ften  bo  latent,  whereas  there  can  scarcely  be  such  a  thing 
latent  ebriety;  and  consequently,  in  a  case  like  the  one 
nder  consideration,  all  which  requires  to  be  shown  is,  the 
bsence  of  the  excitement  at  the  time  of  the  act  done ;  or  at 
kast  i;he  absence  of  excitement  in  any  such  degree  as  would 
itiate  the  act  done  (jf). 


(r)  See  also  Harrod  v.  Harrod,  1 
l«y&J.  4. 
(•)  Pt.  2,  B.  6. 
See  aore  v.  Gibson,  13  M.  & 

U23. 

»  See  alao  Godolph.  Pt.  1,  c.  8, 

Is, 


(x)  Ayrey  v.  Hill,  2  Add.  200. 
See  also  Dillinghurst  v.  Vickers,  1 
Phillim.  191.  Handley  v.  Stacey, 
1  Fost.  &  F.  574. 

(y)  2  Add.  210.  See  also  Wheekr 
V.  AldersoD,  3  Hagg.  602,  608.  In 
the  COM  of  Rex  v.  Wright,  S  Burr 

D  a 


;    1,. 
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A  Will  defaced 
by  the  testator 
while  non 
compos. 


Onus  of  show- 
ing sanity  nt 
the  time  of 
inatilatiou. 
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Insanity  super- 
vening between 
the  instiuo- 
tions  for  a 
Will  and  its 
execution. 

Effect  of, 
hefore  the 
AVills  Act. 


Letters  written 
to  testator  not 
evidence  of  his 
canity. 


If  a  Will  bo  executed  by  a  testator  of  sound  mind  at  tin 
time  of  execution,  and  be  afterwards  wholly  or  partial' j i 
faced  by  him,  while  of  unsound  mind,  such  "Will  is  to 
pronounced  for  as  it  existed  in  its  integral  state,  that  beii 
ascertainable  (2).     Accordingly,    where    a   testatrix  bavim 
duly  executed  her  Will,  subsequently   became  insane, 
shortly  before  her  death,  it  was  discovered  that  the  ^Vill 
been  mutilated  by  her ;  but  it  was  proved  to  have  been  i 
her  custody  for  a  short  time  subsequent  as  Avell  as  prior  li 
her  insanity  :  it  was  held  by  Sir  C.  Cresswell  that  tbe  omI 
of  showing  her  to  have  been  of  sound  mind  when  she  mitil 
lated  it  was  on  the  party  alleging  the  revocation  («). 

Before  the  Wills  Act  when  signature  was  not  essentii 
to  the  execution  of  a  Will  questions  used  to  arise 
mental  incapacity  supervening  between  instructions  fori 
Will  and  its  execution,  and  it  was  held  that  part  of  a^\ij 
might  be  established  and  part  held  not  entitled  to  probai 
actual  incapacity  were  sho\vn  at  the  time  of  the  execution^ 
the  latter  part  (b). 

It  was  decided  by  the  House  of  Lords  in  the  givat  ease  i 
Doe  dem.  Tatham  v.  Wright  (c),  that  letters  written  to  tij 
testator,  and  not  acted  upon,  or  indorsed,  or  answered! 
him,  are  not  evidence  of  his  sanity. 

SECTION    II. 

Persons  Incapable  from  want  of  Liberty  or  Frcc-Will 

Such  persons  as  are  intestable  for  want  of  liberty  or  fw 
dom   of  will  are,   by  the  civil  law,   of  various    kinds,  1 


1099,  a  rule  was  obtained  to  show 
cause  why  a  criminal  information 
could  not  be  exhibited  against 
certain  persons,  for  a  misdemea- 
nour in  using  artifices,  in  order  to 
obtain  a  Will  from  a  woman  ad- 
dicted to,  and  almost  destroyed  by, 
liquor. 
(«)  Scruby  v.  Fordhnm,  1  Add. 


74  In  the  goods  of  Braml,  3  Hij 
754. 

(a)  Harris  v.  Berrall,lSw.41| 
163. 

(6)  Billinghurst  v.  Vickon,! 
Phil.  187  ;  Wood  v.  Wood,' 
357. 

(c)  4  Bing.  N.  C.  489.  SeeB^ 
Evid.  14th  edition,  973. 


psoners,  captives, 
les  not  make  sucl 
hves  it  to  the  dis( 
bsideration  of  th< 
jietber  or  no  sue 
wrum  animum  teste 
llf  it  can  be  dem 
npel  the  testator 
|tt  8li)iiough  all  fo 
B  party  perfectly  in 

|So,  if  there  were, 
testator,  it  could 
kt  it  must  be  unde 
|D  fear  that  will   1 
,  a  just  fear,  that 
Itator  had  not  mac 
■t  manner  (h).     A 
ptament  void ;  but 
lends  when  it  expi 
|i8/(infe;«  virum  (i) : 
[of  imprisonment,  < 
Bds,  or  the  like  (k) 
bed,  but  it  is  lef 
pt  not  only  to  coi 
t  also  the  persons  a 
rson  threatening,  hi 
patened,  the   sex, 

b"(0. 

f'raud  is  no  less  del 

Swinb.  Pt.  2,  s.  8.    < 
|l,c.9. 

1 2  Black.  Coium.  49" 
|/)  Mountain  v.  Bennel 

ibyEyre,  C.B. 

I  Godolph.  Pt.  3,  c. 
|i»b,  Pt.  7, 8.  2,  pi.  I. 


1. 1.  §  n.]       Force — Fear — Fraud. 
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lisoners,  captives,  and  the  like  {d).  But  the  law  of  England 
es  not  make  such  persons  absolutely  intestable,  but  only 
Lves  it  to  the  discretion  of  tho  Court  to  judge  upon  the 
nsideration  of  their  particular  circumstances  of  duress, 
jiether  or  no  such  persons  could  be  supposed  to  have 
\mm  animum  testandi  {e). 

it  can  be  demonstrated  that  actual  force  was  used  to  Wi'l  obtained 
npel  the  testator  to  make  the  Will,  there  can  be  no  doubt,     ^ 

although  all  formalities  have  been  complied  with,  and 
!  party  perfectly  in  his  senses,  yet  such  a  Will  can  never 

M(/). 

jSo,  if  there  were,  at  the  time  of  bequeathing,  a  fear  upon  iiy  fear : 

testator,  it  could  not  be,  as  it  ought,  libera  voluntas  (g). 

^t  it  must  be  understood,  that  "it  is  not  every  fear,  or  a 

fear  that  will   have  the  effect  of  annulling  tho  Will ; 

a  just  fear,  that  is,  such  as  that  indeed  without  it  tho 
kator  had  not  made  his  testament  at  all,  at  least  not  in 
It  manner  (h).  A  vain  fear  is  not  enough  to  mako  a 
Jtament  void ;  but  it  must  be  such  a  fear  as  tho  law 
ends  when  it  expresses  it  by  a  fear  that  may  cadcre  in 
yantcm  virum  (i) :   as  the  fear  of  death,  or  of  bodily  hurt, 

of  imprisonment,  or  of  loss  of  all  or  most  part  of  one's 
lods,  or  the  like  {Ic)  :  whereof  no  certain  rule  can  be  de- 
bed,  but  it  is  left  to  tho  discretion  of  tho  judge,  who 
ght  not  only  to  consider  the  quality  of  the  tlircatenings, 
It  also  the  persons  as  well  threatcaing  as  threatened  ;  in  the 

■son  threatening,  his  power  and  disposition  ;  in  the  person 
beatened,  the   sex,    age,   courage,    pusillanimity   and   the 

iFraud  is  no  less  detestable  in  law  than  open  force.   Whore-  l^y  fraud : 


I  Swinb.  Pt.  2,  s.  8.    Qodolph. 
|l,c.9. 

1 2  Black.  Conim.  497. 
')  Mountain  i-.  Bennett,  1  Cox, 
^byEyre,  C.B. 

>  Godolph.  Pt.  3,  c.  25,  b.  8. 
"lb.  Pt.  7,  8.  2,  pi.  1. 


(h)  Goaolph.  Pt.  3,  c.  25,  h.  8. 

(t)  Godolph.  Pt.  3,  c.  25,  a.  8. 
Swinb.  Pt.  7,  s.  2,  pi.  7. 

(it)  Swinb.  Pt.  7,  s.  2,  pi.  7. 

(0  Swinb.  Pt.  7,  s.  2,  pi.  7.  Seo 
Nelson  v.  Oldfield,  2  Vern.  76. 
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by  importu- 
nity: 


fore,  when  the  testator  is  circumvented  hy  fraud,  the  test 
ment  is  of  no  more  force  than  if  he  were  constraiued  I 
fear  (>»)•     With  regard  to  what  deceit  shall  annul  a  testameul 
on  the  ground  of  fraud,  as  in  the  case  of  a  Will  made  uodi 
fear,  it  is  left  to  the  discretion  of  the  judge,  comparing  tbf 
deceit  to  the  capacity  or  understanding  of  the  person  deceirt^ 
to  discern  whether  it  be  such  as  may  overthrow  the  test 
ment  or  not  («).     If  a  part  of  a  Will  has  been  obtained 
fraud,  probate,  it  should  seem,  ought  to  be  refused  as  to  tin 
part,  and  granted  as  to  the  rest  (o). 

It  was  settled  by  the  case  of  Allen  v.  McPherson  (p)  \h 
a  Will,  whether  of  personal  or  real  property,  could  not  be  i 
aside  in  equitii  on  the  ground  that  the  Will  was  obtained  I 
fraud  and  imposition  ;  because  a  Will  of  personal  estate  rni^ 
be  annulled  for  fraud  in  the  Court  of  Probate,  and  a  AVilld 
real  estate  might  be  set  aside  at  law;  for  in  such  cases, i 
the  animus  tcstandi  is  wanting,  it  cannot  be  considered  asij 
Will  iq). 

If  a  man  (said  HoUe,  C.J.,  at  a  trial  at  bar)  makes  &M 
in  his  sickness,  by  the  over-importunity  of  his  Wife,  to 


(m)  Swinb.  Pt.  7,  8.  3,  pi.  1. 
Fraud  and  imposition  upon  weak- 
ness is  a  sufficient  ground  to  set 
aside  u  Will  of  real,  much  more  of 
personal  estate,  though  such  weak- 
ness is  not  sufficient  to  ground  a 
commission  of  lunacy  :  By  Lord 
Haidwicke,  in  Lord  Donegal's  case, 
2  Ves.  Sen.  408. 

(n)  Swinb.  Pt.  7,  s.  3,  pi.  3.  See 
also  the  cases  cited  by  Lord  Lynd- 
huntt,  in  Allen  v.  McPherson,  1  H. 
of  L.  207,  208,  of  Wills  obUiined 
by  false  representations, 

(o)  Allen  V.  McPherson,  1  H.  of 
L.  191.  Trimlestown  v.  D' Alton, 
1  Dow,  N.  S.,  stated  pott,  p.  41. 

(p)  1  H.  L.  191.  In  some 
earlier  cases  we  find  the  Court  of 
Chancery  distiiVctly  asserting  its 


jurisdiction  to  relieve  against  fnJ 
in  obtaining  Wills,  as  in  Mauull 
V.   Maundy,  1  Ch.  Rep.  123;  I 
other  cases,  disclainung  8uchjiin.| 
diction,  though  the  fraud  was  f 
and  palpable,   as    in  Bobtrtsti 
Wynn,  1   Ch.  Rep.  236;  ami  ii 
other   cases,   steering   a  niidlj 
course,  by  declaring  the  party  i 
practised  the  fraud  a  trustee  (li 
the  party  prejudiced  by  it:  H* 
bert  V.  Lowns,  1  Chanc.  Rep.2i| 
(q)  As  to  how  far  the  jurisdictii^ 
of  the  Probate  Division  isexili 
in  respect  of  the  grant  or  revocatiij 
of  probate,  see  post  Pt.  i.  Bk.H 
Ch.  I.  §  I.    The  Chancery  DiviJ 
has,  since  the  Judicature  Act,  cii^ 
plete  jurisdiction  to  establiilii 
set  aside  a  Will  of  real  property.  I 


od  be  may  be  quie 
J  constraint,  and  s 
Importunity,  in 
loch  a  degree  as  to 
\  mast  be  such  imj 
9  will  render  the  a 
lie  free  act  of  a  cap 
lostrament  (a). 

A  Will  made  by 
Lrhen  a  Will  is  so  it 
pgainst  importunity 
,  requiring  proof  > 
!  in  an  ordinary  ca 
With  respect  to  a 
lawful  for  a  man,  I 
^irocure  a  Will  in 
Neither  is  it  to  in( 
Speeches  (x) :    for  t 
iifluence  the  dispos 
tnflaeuce  in  the  legi 
partiality  has  been 
l^'liere  persuasion  it 
when  even  a  word  d 
nspiring  fear  (y). 

(r)  Hacker  v.  Newbi 
tii'i.  Sec  aliso  Monc 
JBrown,8Vin.Abr.  167 
l(Z  2),  pi.  7.  Lamkiu 
|0a8.  temp.  Lee,  1. 

(s)  By  Sir  John  ] 
jKindleside  v,  Harrison, 
is51, 552. 

(!)  Qreen  v,  Skipwoi 
|lim.  68. 

(u)  Swinb.  Pt.  2,  s.  4 
lis  no  part  of  the  testan 
|(jf  this  country,  that  th< 
jWill  miM(  originate  with 
jnoriiit  required  that  p 


!,;!i. 


8» 


h  I.  §  II,]      Importunity — Influence. 

od  be  may  be  quiet,  this  shall  be  said  to  be  a  Will  made 
;  constraint,  and  fihall  not  be  a  good  Will  (r). 
Importunity,  in  ivc  correct  legal  acceptation,  must  be  in 
ach  a  degree  as  to  take  away  from  the  testator  free  agency ; 
t  mast  be  such  importunity  as  he  is  too  weak  to  resist ;  such 
i  will  render  the  act  no  longer  the  act  of  the  deceased ;  not 
be  free  act  of  a  capable  testator  ;  in  order  to  invalidate  the 
DBtrnment  (s). 

A  Will  made  by  interrogatories  is  valid :  but  undoubtedly 
irben  a  Will  is  so  made,  the  Court  must  be  more  on  its  guard 
Laiust  importunity,  more  jealous  of  capacity,  and  more  strict 

requiring  proof  of  spontaneity  and  volition  than  it  would 
I  in  an  ordinary  case  {t). 

With  respect  to  a  Will  obtained  by  influence,  it  is  not  un-  by  influence. 
Mul  for  a  man,  by  honest  intercession  and  persuasion,  to 
[irocure  a  Will  in  favour  of  himself  or  another  person  {u) : 
S^either  is  it  to  induce  the  testator,  by  fair  and  flattering 
bpeeches  (x) :  for  though  persuasion  may  be  employed  to 
nfluence  the  dispositions  in  a  Will,  this  does  not  amount  to 
uflueuce  in  the  legal  sense  ;  and  whether  or  not  a  capricious 
partiality  has  been  shown,  the  Court  will  not  inquire.  But 
irhere  persuasion  is  used  to  a  testator  on  his  death-bed, 
ivhen  even  a  word  distracts  him,  it  may  amount  to  force  and 
nspiring  fear  {y). 


(r)  Hacker  v.  Newborn,  Styles, 
J42",  See  ulso  Moneypenny  v, 
■Brown,  8  Vin.  Abr.  167,  tit.  Devise 
|(Z  2),  pi.  7.  Lamkiii  v.  Babb,  1 
ICa  temp.  Lee,  1. 

(«)  By  Sir  John  NichoU,  in 
IKiiKlleside  v.  Harrison,  2  Phillini, 
|551, 552. 

I  Qreen  v.  Skipworth,  1  Phil- 
llim.  56. 

(u)  Swinb.  Pt,  2,  s.  4,  pi.  1.  It 
lis  no  part  of  the  testamentary  law 
luf  this  country,  that  the  making  a 
IWill  muit  originate  with  a  testator  ; 
Inoriiit  required  that  proof  should 


be  j»iveu  at  the  commencement  of 
such  u  transaction,  provided  it  be 
proved  that  the  deceased  com- 
pletely understood,  adopted  and 
sanctioned  the  disposition  propo.sed 
to  him,  and  that  the  instrument 
itself  embodied  such  disposition  ; 
By  Sir  J.  NichoU,  in  Constable  v. 
Tufnell,  4  Hagg.  477  ;  afhrmed  on 
appeal,  3  Knapp,  122. 

(a.)  Swinb.  Pt.  7,  b.  4,  pi.  1. 

(i,)  By  Sir  Wm.  Wynne,  in 
Dickinson  v.  Moss,  Prerog.  T.  1700. 
MS.  4  Burn,  58,  Tyrwhitt's  Edit. 
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■j;      i 

if    ; 


The  sort  of  influence  which  will  invalidate  a  Will  is  tliDsl 
described  by  Eyre,  C.B.,  in  Mountain  v.  Bennett  (2) :  "  TLerel 
is  another  ground,  which  though  not  so  distinct  as  that  ofl 
actual  force,  nor  so  easy  to  be  proved,  yet  if  it  should  be  made  I 
out,  would  certainly  destroy  the  Will ;  that  is,  if  a  dominion  j 
was  acquired  by  any  person  over  a  mind  of  sufficient  sanity  (J 
general  purposes,  and  of  sufficient  soundness  and  discretion  to  I 
regulate  his  affairs  in  general ;  yet  if  such  a  dominion  or  I 
influence  were  acquired  over  him  as  to  prevent  the  exercise  ofl 
such  discretion,  it  would  be  equally  inconsistent  with  the  idea] 
of  a  disposing  mind." 

But  the  influence  to  vitiate  an  act  must  amount  to  force  audi 
coercion,  destroying  free  agency ;  it  must  not  be  the  influence  I 
of  afiection  and  attachment ;  it  must  not  be  the  mere  desire  I 
of  gratifying  the  wishes  of  another,  for  that  would  be  averj 
strong  ground  in  support  of  a  testamentary  act;  further,  tlierej 
must  be  proof  that  the  act  was  obtained  by  this  coercion;  by  a 
importunity  which  could  not  be  resisted;   that  it  was  doneBI 
merely  for  the  sake  of  peace;  so  that  the  motive  >v'aa  tanta- 
mount to  force  and  fear  {a). 

In  two  important  cases,  in  the  Prerogative  Court,  Wills  I 
made  by  persons  of  sufficient  capacity,  but  of  weak  minds, 
have  been  set  aside  on  the  ground  of  improper  influence. 
The  Will,  in  one  of  these  cases,  was  made  in  favour  of  the 
a  corney  and  agent  of  the  testator  (p),  in  the  other,  by  a  wife 


(a)  1  Cox,  355. 

(«)  Williams  v.  Qoudc,  1  Hagg. 
581.  Constable  v.  Tufnell,  4  Hagg. 
485.  Sefton  v.  Hopwood,  1  Fost. 
&  F.  578.  Lovctt  V.  Lovett,  Ihiil 
581.  Hall  V.  Hall,  L.  R.  1  P.  & 
D.  481.  As  to  undue  influence, 
dependent  on  religious  feelings, 
see  Norton  v.  Relly,  2  Eden.  286. 
Huguenin  v,  Baseley,  14  Ves.  27.3. 
Parfitt  V.  Lawless,  L.  E.  2  P.  &  D. 
462. 

(6)  Ingram  v.  Wyatt,   1   Hagg. 


94.  The  judgment  ofSirJ.Niclioll 
in    this  celebrated  case  was  re- 
versed by  the  Delegates  ;  3  Hagj. 
466  :  not,  however,  on  any  point  | 
of  law,  but  on  a  view  of  tlie  evi- 
dence of  the  cause.    Tlie  correct- 
ness of  Sir  J.  NichoU's  judgment, 
so  far  as  regards  his  exposition  of  I 
tlie  law  on  the  subject  of  improper 
influence,  was  recognised  by  tlie 
Judicial  Committee  of  the  Privy  | 
Council  in  the  case  of  Cockraft  f. 
Rawles,  4  Notes  of  Cas.  237, 
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[valid  as  to  others  ; 
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favour  of  her  husband  (c).  And  in  another  case  in  the 
House  of  Lords  {d),  on  an  appeal  from  the  Irish  Chancery, 
i  was  held,  that  where  undue  influence  is  exercised  over  the 
^d  of  the  testator  in  making  his  Will,  the  provisions  in  the 
II,  in  favour  of  the  person  exercising  that  influence,  are 
loid;  but  the  Will  may  be  good,  as  far  as  respects  other 
:ties ;  so  that  a  Will  may  be  valid  as  to  some  parts,  and 
\tn]ii  as  to  others  ;  may  be  good  as  to  one  party,  and  bad  as 
)  another  (c). 

The  subject  of  undue  influence  received  full  consideration 
I  a  case  in  the  House  of  Lords  (/),  on  which  occasion  Lord 
Jranworth  made  the  following  observations  :  "  In  a  popular 
ense,  we  often  speak  of  a  person  exercising  undue  influence 
ler  another,  when  the  influence  certainly  is  not  of  a  nature 
Ihich  would  invalidate  a  Will.  A  young  man  is  often  led 
Bto  dissipation  by  following  the  example  of  a  companion  of 
Bper  years,  to  whom  he  looks  up,  and  who  leads  him  to 
EDsider  habits  of  dissipation  as  venial,  and  perhaps  even 
pitable ;  the  companion  is  then  correctly  said  to  exercise 
1  undue  influence.  But  if  in  these  circumstances  the  young 
D,  influenced  by  his  regard  for  the  person  who  has  thus 
Id  him  astray,  were  to  make  a  Will  and  leave  to  him 
prything  he  possessed,  such  a  Will  certainly  could  not  be 
Bpeached  on  the  ground  of  undue  influence.  Nor  would  the 
be  be  altered  merely  because  the  companion  had  urged,  or 
pen  importuned,  the  young  man  so  to  dispose  of  his  property: 


I'f)  Marsh  v.  Tyirel,  2  Hagg.  84. 

Mills  case  there  was  an  appeal  to 

i  Delegates ;   Ijiit  tlie  ca.«e  was 

Itenvards  coiniironiised  ;  3  Hagg. 

I  Trimlestown  v.  D'Alton,  1 

low  (New  Series),  85. 

[W  See  further,  on  the  subject 

[intlueuce,  Mynu  v.  Robinson,  2 

:g.  179 ;   in    which  case   Sir 

iSichoU  held  tliat  when  the 

|ill  of  a  married   woman,  ob- 

meJ  while  she  was  in  an  ex- 


tremely weak  state,  nine  days 
before  death,  by  the  active  agency 
of  the  husband,  the  sole  excnitor 
and  universal  legatee,  wholly  de- 
parted from  a  former  Will,  delibe- 
rately made  a  few  months  before, 
the  presumption  was  strong  against 
the  act ;  and  the  evidence  not  being 
satisfactory,  the  Will  was  pro- 
nounced against,  and  the  husband 
condemned  in  the  costs. 

(/)  Boyse  v.  Rossboro'-gh,  6  H. 
of  L.  6. 


ill 
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Of  the  Capacity  to  make  a  Will.     [Pt.  i.  Bk.  ii.  H  (ij  j,  S  n.]      Jm 

Provided  only,  that  in  making  such  a  Will,  the  yOung  nan 
was  really  carrying  into  effect  his  own  intention,  formed  with. 
out  either  coercion  or  fraud.    I  must  further  remark,  that  all 
the  difficulties  of  defining  the  point  at  which  influence  exerted 
over  the  mind  of  a  testator  hecomes  so  pressing  as  to  be  pro- 
perly described  as  coercion  are  greatly  enhanced  when  tlie| 
question  is  one  between  husband  and  wife.     The  relation  con- 
stituted by  marriage  is  of  a  nature  which  makes  it  as  difficult] 
to  inquire,  as  it  would  be  impolitic  to  permit  inquiry,  into  all  I 
which  may  have  passed  in  the  intimate  union  of  affections  I 
and  interests  which  it  is  the  paramount  purpose  of  tliat| 
connection  to  cherish." 

"  In  order  therefore,  to  have  something  to  guide  us  in  onrl 
inquiries  on  this  very  difficult  subject,  I  am  prepared  to  sajl 
that  influence,  in  order  to  be  undue  within  the  meaning  ofasjl 
rule  of  law  which  would  make  it  sufficient  to  vitiate  a ' 
must  be  an  influence  exercised  either  by  coercion  or  by  franil 
In  the  interpretation,  indeed,  of  these  words  some  latitude! 
must  be  allowed.    In  order  to  come  to  the  conclusion  that  il 
Will  has  been  obtained  by  coercion,  it  is  not  necessary  to  es- 
tablish that  actual  violence  has  been  used,  or  even  threatened.! 
The  conduct  of  a  person  in  vigorous  health  towards  one  feeblel 
in  body,  even  though  not  urr^  lund  in  mind,  may  be  such  asioj 
excite  terror  and  make  him  b:.>:ecute  as  his  Will  an  instrnmeitl 
which,  if  he  had  been  free  from  such  influence,  he  would  i 
have  executed.      Imaginary  terrors  may  have  been  creatt 
sufficient  to  deprive  him  of  free  agency ;  a  Will  thus  madij 
may  possibly  be  described  as  obtained  by  coercion.    So  as  tJ 
fraud,  if  a  wife,  by  falsehood,  raises  prejudices  in  the  mindof 
her  husband  against  those  who  would  be  the  natural  objects  ( 
his  bounty,  and  by  contrivance  keeps  him  from  interconr<^ 
with  his  relatives,  to  the  end  that  these  impressions  which  i 
knows  he  had  thus  formed  to  their  disadvantage  may  never  I) 
removed;   such  contrivance  may,  perhaps,  be  equivalent! 
positive  fraud,  and  may  render  invalid  any  Will  executed  undi 
false  impressions  thus  kept  alive  ig).  It  is,  however,  extreme! 

ig)  ^ee  Ace.  Allen  v.  McFhenson,  1  H.  of  L.  207,  per  Lord 
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I  difficult  to  state  in   the   abstract  Avhat  acts  will  constitute 

I  nndae  influence  in  questions  of  this  nature.  It  is  sufficient 
to  say,  that,  allowing  a  fair  latitude  of  construction,  they  must 

I  range  themselves  under  one  or  other  of  these  heads — coercion 

I  or  fraud." 

After  observing,  that  where  it  has  been  proved  that  a  Will 
has  been  duly  executed  by  a  person  of  competent  under- 

I  standing  and  apparently  a  free  agent,  the  burthen  of  proving 

I  that  it  was  executed  under  undue  influence  is  on  the  party 
vho  alleges  it,  his  Lordship  thus  proceeded :  "In  order  to  set 

I  aside  the  Will  of  a  person  of  sound  mind,  it  is  not  sufficient 
to  show  that  the  circumstances  attending  its  execution  are 

I  consistent  with  the  hypothesis  of  its  having  been  obtained  by 
undue  influence :  It  must  be  shown  that  they  are  inconsistent 

nrith  a  contrary  hypothesis.  The  undue  influence  must  be 
an  influence  exercised  in  relation  to  the  Will  itself,  not  an 
influence  in  relation  to  other  matters  or  transactions.  But 
the  principle  must  not  be  carried  too  far.    Where  a  jury  sees 

I  that,  at  and  near  the  time  when  the  Will  sought  to  be  im- 
ached   was  executed,  the   alleged  testator   was,  in  other 

I  important  transactions,  so  under  the  influence  of  the  person 
benefited  by  the  Will,  that  as  to  them  he  was  not  a  free  agent, 
bat  was  acting  under  undue  control,  the  circumstances  may 
be  such  as  fairly  to  warrant  the  conclusion,  even  in  the  ah- 

[sence  of  evidence  bearing  directly  on  the  execution  of  the 
ill,  that  in  regard  to  that  also  the  same  undue  influence  was 

[exercised."  To  be  undue  influence  in  the  eye  of  the  law 
there  must  be  coercion.  It  is  only  when  the  will  of  the 
person  who  becomes  a  testator  is  coerced  into  doing  that 
which  he  or  she    does  not  desire  to  do  that  it  is  undue 

I  influence  (gr£f). 
hi  the  case  of  gifts  or  other  transactions  inter  vivos,  it 


liiiiet.  White  v.  White,  2  Sw.  & 
I  Tr,  505  ;  in  which  last  case  Sir  C. 
ICiesawell  held  that  a  fraud  of  this 
hind  could  not  he  set  up  under  a 


plea  of  undue  influence. 
(gg)  Wingrove  v.  Wingrove,  11 

r.  D.  81. 


u 


It 


n. 


Will.i  of  sea- 
lucn  : 


niftdc  on  tlie 
same  instru- 
ment  with  a 
warrant  of  at- 
torney invalid. 


Of  the  Cupacity  to  make  a  Will.     [Pt.  i.  Bk.  ii.  H  Cli.  i.  §  ii.]      1 

is  considered  by  Courts  of  Equity  that  the  natural  influence 
which  relations  such  as  those  of  solicitor  and  client,  guar- 
dian and  ward,  physician  and  patient,  tutor  and  pupil,  ia- 
volve,  exerted  by  those  who  possess  it  to  obtain  a  beuefit 
for  themselves,  is  an  undue  influence.  Gifts  or  contracts 
brought  about  by  it  are  therefore  set  aside  unless  the  party 
benefited  by  it  can  show  affirmatively  that  the  other  party 
to  the  transaction  was  placed  in  such  a  position  as  would 
enable  him  to  form  an  absolutely  free  and  unfettered  judg- 
ment (/«).  The  law  regarding  Wills  is  vory  diifercut  from 
this,  and  the  mere  proof  of  the  existence  of  such  a  relation  is 
no  evidence  of  undue  influence,  and  the  parly  relying  thereon 
must  give  some  evidence  of  coercion  or  dominion  exercised 
over  the  testator  against  his  will  or  of  coercion  so  strouj; 
that  it  could  not  be  resisted  («'). 

Persons  in  the  sea  service  are  frequently  under  the  pres- 
sure of  urgent  wants,  and  to  procure  an  immediate  supply  of 
those  wants  (such  as  an  outfit,  or  the  like)  they  will,  without 
thought,  comply  with  almost  any  condition  proposed  to  them. 
These  temporary  necessities  have  been  considered  to  operate 
on  them  as  a  sort  of  duress,  oa  the  part  uf  those  who  are  to 
furnish  the  supply :  and  it  is  partly  on  this  consideration, 
that  the  policy  of  the  law  has  been  extended  to  guard  tlie 
testamentary  acts  of  this  class  of  persons  (j). 

By  ataouto  9  &  10  Wm.  III.  c.  41,  s.  (5  (now  repealed,  but 
re-enacted)  (k),  it  is  provided,  "  that  no  "Will  of  any  seaman 


(h)  Archer  i".  Hudson,  7  Beav. 
557. 

(t)  Parfitt  f.  LawK'ss,  L.  11.  2  1'. 
&  D.  4(J2 ;  see  also  Ashwell  r. 
Lomi,  I'l'pditecl  in  the  note  there- 
to. 

( j)  Zachnriasv.  Collis,  3  Phillini. 
177. 

(k)  The  BUit.  9  &  10  W.  3,  c,  41, 
H.  0,  WUH  ri'poaleil  and  rv^-t'iiacted 
Ly  the  etat.  55  0.  3,  c.  0>),  s.  4. 
The  hitter  Btututo  wan  itself  re- 
pealed by  the  Stat.  U  O.  4  and 


1  W.  4,  c.  20,  whicli  last  Act  \m- 
vides  that  no  Will  of  any  lutiy 
otiiccr,  HtNiniun,  uon-coniniiHsiomil 
olliter  of  marines,  or  niaiine,  sliall 
he  deemed  good  or  valid  in  liiw,  to 
any  intent  or  pnrjjotie,  whi.;li  sluill 
ho  contained,  printed,  or  writti'ii 
in  the  same  inntrument,  luiperjor 
parchment,  witli  a  power  ofnttur- 
ney.  A  siniilui  enactiuent  is  con- 
tained in  stttt.  as  &  21)  Vict.  c.  7:', 
8.  4,  which  superseden  11  (3.  ■!  iiinl 
1  W.  4,  0.  20,  new  repealed. 


i 
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contained,  printed  or  written  in  the  same  instrument,  paper, 
or  parchment,  with  a  warrant  or  letter  of  attorney,  shall  bo 
I'ood  or  available  in  law  to  any  Intent  or  purpose  whatsoever." 
Soon  after  the  passing  of  this  statute,  the  case  of  Craig  v. 
J/skr  was  decided  upon  its  construction.  There  Sir  Charles 
Hedges  hold,  and  his  sentence  was  confirmed  by  the  Dele- 
j,'iites,  that  the  Will  was  invalid,  though  executed  on  a  dif- 
imnt  instnimcnt  from  the  poM'cr  of  attorney  (l).  This 
decision,  although  it  may  not  have  gone  beyond  th  spirit  of 
the  Act,  must,  it  should  seem,  bo  considered  as  a  bold  stretch 
of  the  words  of  it. 

The  case  of  Crair/  v.  Lester  has  been  followed  by  numer- 
ous others  in  the  Prerogative  Court,  fully  establishing,  that 
Wills  made  by  mariners  as  securities  for  debts  are  void. 
]]ut  neither  the  statute  nor  these  decisions  must  be  under- 
stood as  making  the  relation  of  agent  and  seaman,  or  the 
circumstance  of  the  seaman  being  indebted  to  his  agent,  an 
absolute  defeasance  to  the  Will,  so  that  it  could,  in  no  case, 
be  valid.  The  proper  result  to  be  deduced  is,  that  when  the 
ii'ktion  of  agent  and  seaman  exists,  there  must  be  clear 
proof,  not  only  of  the  subscription  of  the  deceased  to  the 
instrument,  but  also  of  his  knowledge  of  its  nature  and 
effect :  that  wherever  it  is  executed  merely  as  a  security  for  a 
debt,  it  shall  not  operate  as  a  testamentary  disposition  of  th 
whole  property ;  but,  on  the  other  hand,  though  there  may 
be  a  dobt,  yet  if  there  be  satisfactory  evidence  that  the  testator 
intended  to  dispose  of  his  property  by  Will,  the  instrument 
sliiiUbo  valid  (;«)• 

The  equity  of  these  statutes  cannot  bo  extended  beyond 
tlio  Wills  of  mariners,  so  as  to  invalidate  the  Wills  of  other 
persons  given  to  secure  debts  v"). 
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(I)  IMcKales,  lllli  Juno,  17U, 
cited  by  Sii  John  Nicholl,  in 
/'aclmritiB  v.  Collis,  3  IMiillini. 
M). 

(m)  Ziichniias  v.  Collis,  3  Phil- 


liin.  202,  203,  204.  See  also 
Deardnley  v.  Fleming,  2  Cos,  temp. 
Lee,  08. 

(»i)  Florance  v,  Florance,  2  Cus. 
temp.  Leo,  87. 


Wills  of  sea- 
men iiiado  as 
security  for 
debt,  invalid  : 


S'c'i/.t,  as  to 
'^illrt  of  other 
'.irsyim. 
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Before  passing 
of  Married 
Women's 
Property  Act 
ffime  covert 
ijeiieraliy  in- 
capiililc  of 
making  a  Will : 


Of  the  Capacitii  to  make  a  Will.       [Pt.  i.  Bk.  ii,  H  Of]  j  Zii.~\      \ 


Before  the  passing   of  the   Married   Women's  Property 
Act,  1882,  45  «fc  46  Vict.  c.  75,  the  capacity  of  a  married 
woman  to  dispose  of  her  real  and  personal  estate  hy  Will  to 
limited.     This  statute  does  not  apply  to  any  Will  made  before 
1  Jan.,   1883.      It  is  therefore  necessary  to  consider  tlie 
law  as  applicable  to  Wills  on  which    the   statute  cannot 
operate.     A  married  woman  was  not  only  utterly  incapable  of  | 
devising  lands  (o)  (being  excepted  out  of  the  Statute  of  \Vi 
84  &  35  Hen.  VIII.  c.  5)  {p),  but  also  she  was  incapable  of  I 
making  a  testament  of  chattels,  without  the  license  of  ber 
husband ;  and  such  a  Will,  being  considered  a  mere  nulliu, 
was  not  admitted  to  probate  in  the  Court  of  Probate  (;?): 
For  all  her  personal  chattels  were  absolutely  his ;   and  lie 
might  dispose  of  her  chattels  real,  or  have  them  to  bimseif,  I 
if  he  survived  her :  It  would  therefore  have  been  extremtlv 
inconsistent  to  have  given  her  a  power  of  defeating  tbai 
provision    of   the    law,  by  bequeathing    those  chattels  to 
another  (r).      The   stat.  1  Vict.  c.  26,  made  no  alteration 
in  the  law  with  respect  to  the  testamentary  capacity  ofi| 
feme  covert ;  for  by  sect.  8,  it  was  provided  and  enacted,  tliui 
"  no  Will  made  by  any  married  woman  shall  be  valid,  except  I 
such  a  Will  as  might  have  been  made  by  a  married  woman 
before  the  passing  of  this  Act."     But  this  section  does  noi 
exclude  the  Wills  of  married  women  from  the  operation  of  j 
the  24th  section  («),  as  to  a  Will  speaking,  as  to  the  real  atil 
personal  estate  comprised  in  it,  as  if  executed  immediatilyl 


(o)  This  incapacity  to  devise  real 
cHtiite  does  not  iirise  from  the  huH- 
biiiid'sinterest  in  her  property,  nnU 
conseciuently  cniinut  be  cured  by 
liis  renunciattuu  of  interest :  Dye 
t).  Dye,  13  Q.  «.  D.  147. 

(j»)  Impliedly  repealed  by  M. 
AV.  v.  A.  1882,  in  so  far  as  it  dis- 
abled ninrried  women  from  devis- 
ing lands. 


('/)  Stoiidman  v.  Powell,  1  K& 
58.  Bransby  v.  Iluines,  1  I'a.'. 
temp.  Lee,  1  'lO.  Tucker  v.  Inman.  | 
4  M.  &  Or.  107(1. 

(r)  Andrew  Ognel's  cnsc,  4  C>.  | 
51  b.     2  \\\a.vk,  Comm.  4!)>s. 

{»)  Noble  r.  Phelps,  b,  H.il'. 
&  D.  270.     Seo;w««,  I't.  r.  Bk.  ii  I 
Ch.  IV.  §  II.     Pt.  III.  lik.  III.  Cli.| 
IV.  §  VIII. 


I 
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except  of  pro- 
perty to  whicli 
she  was  en- 
titled in 
autre  droit. 


bfcforo  the  testator's  death  (t), — or  of  the  27th  section,  as  to  a 
"cneral  gift  being  an  execution  of  a  power  (u). 

Since  the  husband  had  no  beneficial  interest  in  the  per- 
sonal estate  which  the  wife  took  in  the  character  of  executrix, 
aud  as  the  law  permitted  her  to  take  upon  herself  that  office, 
It  enabled  her,  even  before  the  Married  Women's  Property  *"  executrix. 
Act,  1882,  in  exception  to  the  general  rule  that  a  married 
woman  could  not  dispose  of  property,  to  make  a  Will  in  this 
instance,  without  the  consent  of  her  husband ;   restricted, 
however,  to  those  articles  to  which   sho  was    entitled  as 
executrix  (x).     The  effect  of  such  an  instrument  is  merely  to 
I  pass,  by  a  pure  right  of  representation,  to  the  testator  or  prior 
i  owner,  such  of  his  personal  assets  as  remained  outstanding, 
and  no  beneficial  interest  which  the  wife  might  have  in  any 
part  of  them :  and  with  respect  to  the  assets  which  might 
I  have  been  received  by  the  feme  executrix  during  the  marriage, 
I  and  not  disposed  of,  they  immediately  became  the  husband's 
I  property,  and  were  not  affected  by  the  Will  (y). 

But  as  the  husband  could  always  waive  the  interest  which  nus'inii  may 
I  the  law  bestowed  on  him,  he  might  empower  the  wife  to  mnko  wife's  Will : 
I  a  Will  to  dispose  of  her  personal  estate.     Thus  a  husband 
[might  assent  to  his  wife's  Will,  and  such  assent  entitled 
the  wife's  executor  to  claim  such  articles  of  her  personal 


(()  Tliomas  v.  Jones,  1  Dc  O.  J. 

I  &  Sm.  G3.    But  the  24th  sect,  does 

not  speak  from    the   death  of  a 

iiiarrieil  women  so  as  retroactively 

to  j,'ive  eifect  to  her  Will  made 

during  coverturo  as  to  imijierty 

jaci|uire(l  after  the  death  of  her 

husband  :  Willock  v.  Nohle,  L.  R. 

:  H.  L.  580,  atliriuin«  S.  C.  L.  R.  8 

Mil.  778,  and  this  case  wos  heltl  l>y 

llVamon  J.,  to  he  uutoiiched  hy  the 

[Marriiid  Women's    Property  Act, 

llS82,  sect.   1   (si\h-8.    1),  on  tiio 

I  groundtliat  such  Buh-section  appi  ics 

inly  to  ft  disposition  hy  a  married 

|«'man  during  cjverturt  of   pro- 


perty wliich  she  thrnhas  ;  and  that 
consequently,  notwithstaiiiiij^  sect. 
24  of  111.-  Wills  Act,  her  Will  made 
during  CI  -crture  is  not,  unless  it  is 
re-execHti  after  she  has  l)ecome 
discovert,  ii'ctual  to  dispose  of 
property  wli  !i  she  acquires  after 
the  coverture  iias  come  to  nn  end  : 
Re  Price,  28  C.  D.  70!). 

(k)  Thomas  v.  Jones,  1  Do  O. 
J.  &  S.  03  ;  Noble  v.  Phelps,  L.  R. 
2  P.  &  D,  276. 

(r)  Scammell  v.  Wilkinson,  2 
East,  5r>2. 

(i/)  Hodsden  v.  Lloyd,  2  Bro. 
C.  C.  B34,  643. 
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he  must  assent 
to  the  particu- 
lar Will : 


what  was  suffi- 
cient assent : 


*    1   i 


iiusband's 
assent  only 
available  if  lie 
survived. 
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estate,  which  would  have  been  her  husband's  as  her  adminisj 
trator  {z). 

But  in  order  thus  to  establish  the  Will,  a  general  assentl 
that  the  wife  might  make  a  Will  was  not  suflBcient ;  it  shoali 
be  shown  that  he  had  consented  to  the  particular  Will  thail 
she  had  made  (a),  and  his  consent  should  have  been  girpiil 
when  it  was  proved  (6).  He  might,  therefore,  revoke 
consent  at  any  time  during  his  wife's  life,  or  after  her  deattl 
before  probate  (c).  But  this  consent  might  be  implied  froni| 
circumstances ;  and  if  after  her  death  he  acted  upon  the  \ 
or  once  agreed  to  it,  he  was  not,  it  seems,  at  liberty  to  retract! 
his  assent,  and  oppose  the  probate  ((/) .  And  when  the  Will  wasj 
made  in  pursuance  of  an  express  agreement  or  consent,  it  wJ 
said  that  a  little  proof  would  be  sufficient  to  make  out  fiel 
continuance  of  the  consent  after  her  death  (e). 

This  assent  on  the  part  of  the  husband  was  no  more  tbail 
a  waiver  of  his  rights  as  his  wife's  administrator  (/). 
therefore  could  only  give  validity  to  the  instrument,  in  til 


{;:)  Tucker  D.  Innian,  4  M.  &Gr. 
1076.  As  to  what  such  articles 
uve,  sec  ■post,  Pt.  ii.  Bk.  in.  Ch.  i. 
§111. 

(«)  Rex  V.  Bettesworth,  2  Stra. 
891.'  Willocki).  Noble,  L.R.7H. 
L.  580. 

(6)  Henley  t-.  Philips,  2  Atk. 
47. 

(c)  Swinb.  Pt.  2,  s.  9,  pi.  10.  4 
Burn,  Ecc.  L.  62.  Brook  v. 
Turner,  2  Mod.  170. 

{(1)  Brook  V.  Turner,  uhi  suitra. 
Accordingly  in  Moas  v.  Sheffield, 
Prero},'.  M.  T.,  1845,  4  Notes  of 
Cas.  350,  S.  C,  1  Robert.  364,  it 
was  held  by  Sir  H.  Jenner  Fust, 
that  if,  after  the  death  of  the  wife, 
the  husband  does  aasent  to  a  parti- 
cular Will,  ho  is  bound  by  that 
ftSBcnt.  Where  a  wife  made  a  Will, 
dispoHing  of  a  fund  over  which  she 
had  a  power,  and  also  of  a  fund 


over  which  she  had  no  power,  i 
made  lier  liusbaud  her  executoij 
and  he  proved  her  AVill  gener 
Sir  L.  Shndwell,  V.-C,  held 
as  to  the  latter  fund,  the  Will  wl 
valid,  OB  being  made  ex  rt,«dl 
viri :  Ex  parte  Fane,  16  Sim,  wl 
And  in  the  case  of  a  AVill  made  Ijl 
a  married  woman  who  appoiiiie'll 
her  husband  an  executor  aiil lij 
assented  to  the  nuikiiig  of  the^i 
and  after  lier  duath  expressed  liisl 
intention  to  t'lke  probate,  butdieJl 
before  so  doing  without  wityr.ul 
ing  his  consent,  it  was  held  that  til 
liad  assented  to  the  Will ;  In  lliil 
goods  of  Cooper,  6  P.  D.  34, 

(v)  Brook   V.    Turner,  2  Mol| 
173. 

(/)  In  the   goods  of  Smitli,  1 
Sw.  &  Tr.  127,  per  Sir  C.  Cr»| 
well. 


levent  of  his  being  th 
■died  before  his  M'ife, 
Ikio,  so  far  as  it  deri 
Itlierefore,  did  not  pj 
kr  during  the  covert 

If  the  circumstanc 
|lS38  (and  conseque 
operation  of  the  stat. 
m  her  husband  mij 
pognize  her  Will 
instrument  by  such  a 
teo,  a  woman  by  recc 
ppublish,  during  her 
Vlien  a  feme  sole,  anc 
[personalty,  as  if  madi 
bf  the  Stat.  1  Vict. 
lifter  the  1st  January, 
k  AVill  itself  were  m 

Hitherto  the  subjec 
J  cases  of  "Wills,  whi 
Jonsent  to  waive  his 
iccurred  that  the  W 
|arsnance  of  an  agre 
pent  made  after  m 
isrried  women  made 
^e  same  rules  as  tho 
ker(/);  concerning 
pr  the  reader  to  the 
m  to  enlarge  this  \ 

W  Stevens  r.  Bngwell, 

p.    Price  t-.  Parker,    1 

Noble  v.  I'liulps,  L. 

|D:!:«-Si8;).    Willock 

'*•  (  II.  L.   580.    As 

W»fliicliu.sbiuul,  seegi 

plWimlluHbaiulund  W'l 

"0-18!). 

Jliller  t'.  Brown, 
[«'•£.— VOL.  I. 
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levent  of  his  being  the  survivor.  Hence  it  follows,  that  if  he 
\iki  before  his  wife,  her  Will  was  void  against  her  next  of 
Ikin,  80  far  as  it  derived  its  effect  from  his  consent ;  and  it, 
|therefore,  did  not  pass  the  right  of  property  bequeathed  to 
her  daring  the  coverture  (g). 

If  the  circumstances  took  place  before  the  1st  of  January, 

Il838  (and  consequently  the   case  did   not   fall  within  the 

loperation  of  the  stat.  1  Vict.  c.  26),  a  widow  after  the  death 

«f  her  husband   might,  without  any  formal  republication, 

Recognize  her  Will    made   during   her  coverture ;    and  the 

Dstrument  by  such  a  recognition,  operated  as  a  new  Will  (Ji). 

,a  woman  by  recognition,  without  any  formalities,  might 

bpublish,  during  her  widowhood,  a  Will  that  she  had  made 

fflien  a  feme  sole,  and  such  Will  was  then  equally  valid,  as  to 

«isonalty,  as  if  made  in  her  widowhood  (i).     But  by  reason 

the  stnt.  1  Vict.  c.  26,  no  such  recognition  made  on  or 

kfter  the  1st  January,  1838,  can  be  eflectual,  notwithstanding 

he  Will  itself  were  made  before  that  date  (k). 

Hitherto  the  subject  has  only  been  considered  with  respect 

)  cases  of  Wills,  which  were  merely  valid  by  the  husband's 

lODsent  10  waive  his  rights  as  administrator.     But  it  often 

iccurred  that  the  Will  of  a  married  woman  was  made  in 

^arsuanco  of  an  agreement  before  marriage,  or  of  an  agree- 

pent  made   after    marriage,   for    consideration.      Wills  of 

larried  women  made  under  such  circumstances,  fall  under 

|ie  same  rules  as  those  made  by  a  feme  covert,  by  virtue  of  a 

lower  (!) ;  concerning  which  it  is  thought  more  advisable  to 

jefer  the  reader  to  the  several  able  Treatises  on  that  subject, 

m  to  enlarge  this  work  by  a  farther  discussion  of  it  (in). 


A  widow 
might,  prior 
to  1838,  by 
recognition  set 
up  her  Will 
made  during 
coverture,  or 
one  made  when 
a,  feme  sole. 


Willof/f«i« 
covert  made  in 
pursuance  of 
ngrccment  be- 
fore marriage, 
or  by  virtue 
of  ft  power : 


m  StevpuH  f.  Bngwell,  15  Ves. 
16.  Trice  v.  Parker,  10  Sim. 
p.  Noble  *'.  I'helps,  L.  11.  2  l\ 
|D.2T«-i!83.  Willock  V.  Noble, 
■  !!• "  II.  L.  580.  As  to  tho 
Miitiifiiio  liuHbiiiid,  RL'i!  jji'UuruUy 
iron  IIuHbiuul  iukI  Wilis,  2  ed. 
"0-18!). 

I  Miller  V.  Y.Town,  2   Ilngg. 
pV.E.— VOL.  I. 


2()J). 
(t)  Long  V.  Ahlred,  3  Add.  48. 
{Ic)  See  2>o^t,  \X  i.  Bk.  ii.  Cli. 

IV, 

(0  Tucker  v.  lunian,  4  M.  &  Or. 
1077. 

(m)  Stigden  on  Powers,  clinp. 
3.  Aa  to  the  liiisbaiurH  right  to 
admiuiatrutioii,  caitcrorum,  sue  post, 
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not  available 
without  pro- 
bate : 
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probate  may 
1)6  obtained 
of  such  a  Will 
without  hiig- 
Imnd'ti  con- 
sent : 


It  must  still  be  remarked,  that  although  a  different  mlel 
formerly  prevailed,  a  testamentary  appointment  of  such  J 
nature  by  a  wife  cannot  now  be  made  available,  either  at  lail 
or  equity,  without  probate  (n),  but  a  Will  of  a  married  woman  I 
made  during  coverture  under  a  power  and  disposing  of  mil 
property  only,  is  not  entitled  to  probate  though  there  is  ail 
appointment  of  executors  (o).    Where,  however,  a  marridl 
woman  having  a  power  of  appointment  over  real  propertjl 
executed  the  power  in  favour  of  herself,  and  afterwards  mk\ 
a  Will  directing  that  a  portion  of  the  property  should  be  soljl 
to  pay  legacies  and  erect  a  memorial  window,  it  was  held  tk| 
as  she  possessed  the  property  as  separate  estate,  and  iia 
appointed  an  executor  and  directed  him  to  pay  the  legacies,! 
&c.,  and  as  the  arrears  of  rent  were  part  of  her  persocJ 
estate,  the  Will  was  entitled  to  probate  {p).     And  the  Conril 
of   Probate  would  allow   such    appointment    to  be  prodl 
without  the  husband's  consent  (the  probate  being  limited  tol 
the  property  comprised  in  the  power  {q)     although  its  formal 
practice  was  to  require  the  husband's  concurrence  before  ill 
would  admit  the  instrument  to  probate.    Formerly  the  CodrI 
of  Probate  did  not  take  upon  itself  to  enter  with  any  grei 
minuteness  into  the  construction  of  the  powers,  under  \vbicli| 
Wills  of  this  kind  were  executed,  or  as  to  the  due  compliaDttl 
with  their  conditions.    But  according  to  the  more  modern  pra^| 
tice,  until  the  decision  of  the  case  of  Barnes  v.  Vincent  (herfrl 
after  mentioned),  the  Court  of  Probate  considered  itself  bonalj 
to  decide  in  the  first  instance,  not  only  whether  there  was  J 
power  authorizing  the  testamentary  act,  but  also  whether  w 
power  had  been  duly  executed,  before  it  gave  the  instrumeiii 
the  sanction  of  its  seal  (r).    Yet  if  the  Court  felt  any  reif 


Pt,  I.  Bk.  IV.  Ch.  II.  §  VII.  ;  Bk.  v. 
Ch.  II.  §  I. 

(n)  Boss  V.  Ewer,  3  Atk.  IGO. 
Stone  V.  Fornytli,  Dougl.  708. 
Sufjden  on  Powers,  332,  4th  edit. 
Tucker  r.  Ininan,  4  M.  &  Gr.  1049. 

(o)  In  the  goods  of  Tonilinson, 
6  r.  D.  20P. 


(p)  Brownrigg  v.  Pike,  7  PI' 
Gl.     And    gee    In    the  goods 
Hornbuckle,  15  P.  D.  149. 

iq)  See  fost,  Pt.  i.  Bk.  iv.  ( 
III.  §  VII. 

(r)  Allen  v.  Bradshaw,  lCiiii| 
110,  121. 
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doubt  on  the  point,  it  was  always  deemed  the  safer  coarse  to 
I  admit  the  paper  to  probate :  inasmuch  as  the  production  of 
such  a  probate  will  not  alone  be  sufficient  to  induce  a  Court 
of  Equity  to  act  upon  it ;  for,  with  respect  to  other  special 
circnmstances  which  may  be  required  to  give  the  instrument 
efect  as  a  valid   appointment,    viz.,    attestation,    saaling, 
ic,  the  Temporal   Courts  were  never  contented  with  the 
Ijudgment  of  the  Spiritual  Court  (s) :    whilst  on  the  other 
I  hand,  if  the  Court  of  Probate  should  reject  the  paper,  its 
[decision  would  be  final ;  as  the  Court  of  Construction  will  not 
I  proceed  to  the  consideration  of  the  effect  of  any  testamentary 
[paper,  till  it  has  been  proved  in  the  Probate  Court  (t).    But  witiiont  any 
lat  last,  in  the  case  of  Barnes  v.  Vincent  (u),  it  was  held  by  wlicthcrU  is* 
Itlie  Judicial  Committee  of   the    Privy  Council   (reversing  »'>*'""'«<'  l>y 

I  •'  "    tlie  power  ana 

Itlie  decision  of  the  Prerogative  Court  of  Canterbury)  that  the  its  execution. 

[proper  course  for  the  Ecclesiastical  Court  is  to  grant  probate 

jwheresoever  the  paper  professes  to  be  made  and  executed 

lunder  a  power,  and  is  made  by  one  whose  capacity  and  testa- 

jmeutary  intention  are  clear,  and  no  other  objection  occurs 

lare  those  conner'ted  with  the  power  (for  example,  no  objection 

CD  the  provisions  of  the  Wills  Act),  and  to  leave  the  Court 

vliich  has  to  deal  with  the  rights  under  that  instrument,  to 

Becide  whether  or  not  it  is  authorized  by  that  power  and  by 

Its  execution.     Their  Lordships  appear  further  to  have  been 

pf  opinion,  that,  on  a  power  being  alleged,  the  Ecclesiastical 

Court  should  grant  probate,  without  going  into  any  question 

Is  to  tho  csiatcncc  of  the  power.     The  decision  in  this  case 


(«)  Rich  V.  Cockell,  9  Ves.  376. 
fricer.  Parker,  It)  Sim.  1»8.  How- 
pr,  if  the  itistruinviit  has  been 
(Imitted  to  pvobati!,  ii  Court  of 
lijuityifi  prcLluded  IVoiii  (lucstion- 
fig  it  n»  a  U'ill ;   niid  the  only 

See  of  that  Court  is  t>  see  that  it 
been  duly  executed  and  at- 
fckJ  acconlin;,'  to  the  power : 
[ouj,'la8  V.  Cooper,  \i  M.  &  K.  378. 
TOckerr.  Hume,  7Iiof  L.  121, 


144.  But  see  Mor^'an  v.  Aniiifl, 
3  De  O.  &  Siu.  401. 

(<)  Allen  V.  Brtidshaw,  1  Curt. 
121,  122.  In  the  goods  of  Bi<,'gur, 
2  Curt.  336.  See /)os<,  Pt.  i.  Bk.  i  v. 
Ch.  Id.  §  IX.  But  see  also  Golds- 
worthy  V.  Crossley,  4  Ilure,  140, 
145. 

(u)  4  Notes  of  Cas.  Suppl.  xxi. 
S.  C,  6  Moo.  P.  C.  201. 

E  2 
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KxccntnrH  of 
tlic  Will  of  a 
marrioil  woman 
made  under  a 
power  tftko 
nothing  jure 

tiuni.1. 


was  declared  by  their  Lordshxps  to  be  a  restoration  of "  tlie  j 
ancient  and  laudable  practice  "  tf  the  Ecclesiastical  Court  (x). 
The  question  as  to  the  jurisdiction  of  the  Probate  Division  j 
and  the  limit  in  practice  of  its  exorcise  ('.vLich  is  wholly 
diiferent  from  the  question  of  the  jurisdiction  and  practice  of  | 
the  Ecclesiastical  Courts  and  the  Probate  Court),  Las  been  I 
recently  before  the  Courts  in  the  case  of  In   the  goods  oj\ 
Tharp  {y)  in  which  Barnes  v.  Vincent  was  commented  on  in 
the  Court  of  Appeal,  and  it  was  pointed  out  that  such  case 
was  decided  at  a  time  when  the  then  Court  of  Probate,  being  j 
an  Ecclesiastical  Court,  was  a  Court  of  veiy  limited  jurisdic- 
tion, and  could  not  decide  the  question  of  the  sufficiency  of  I 
the  execution  of  the  power  and  also  that  since  the  passing  of 
the  Judicature  Act  everyone  of  the  Divisions  of  the  Hi{;t  | 
Court  of  Justice,  and  every  judge,  has  now  jurisdiction  to( 
that  which  might  be  done  by  any  other  Division  or  any  otlier  I 
judge.     Thufi  in  the  present  day  it  would  seem  that,  iu  a  case 
of  a  Will  of  a  married  woman  made  under  a  power,  it  wouU 
not  only  be   competent  to,  but  also   incumbent   upon,  the 
Probate  Division,  if  the   Court  had  all  persons  iuteresteill 
before  it,  to  decide  the  question  not  only  whether  there  \vasa| 
power,  but  whether  it  was  well  executed. 

In  cases  whe.e  a  Will  is  made  by  a  married  woman  under | 
a  power,  her  executors  do  not  take  jure  reprcseiitationis, 
merely  under  the  power  which  she  was  authorised  to  extrdsej 
by  making  a  Will   as  to  particular  property.     And,  conse- 
quently, the  title  of  her  executors  did  not  extend  beyonill 
the  property  the  subject  of  the  power  (c). 


(jr)  Where  the  Will  of  a  married 
woman  recited  a  power  to  bequeath 
certain  property  iu  case  of  her  dy- 
ing without  issue,  the  Court  re- 
fused to  <,'rant  administration  with 
the  Will  annexed  to  one  of  her 
children,  hut  granted  a  general  ad- 
ministration founded  un  an  atfi- 
davit  that  the  testatrix  left  no  Will 


operative  at  law.    In  thcgooilidl 
Graham,  L.  K.  2   P.  &  1).  &{ 
Noble  1-.  Phelps,  L.  11.  2  I'.&I 
276. 

(y)  3  P.  D.  76. 

(2)  Tugman  V.  HopkiiiP,  4M.1| 
Gr.  389.  O'Dwyer  v.  (Jwie,  1 M 
&  Tr.  4G5.  And,  cuiise(i;ieniH  I 
there  would  have  been  011  inio-l 
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Accordiag  to  the  old  practice,  ia  granting  probate  of  a 
I  married  woman's  Will  made  by  virtue  of  a  power,  or  ad- 
Iministration  with  such  Will  annexed,  the  power  under  which 
[tlie  Will  purported  to  have  been  made  must  have  been 
I  specified  in  the  grant  (a). 

It  need  hardly  be  observed,  that  if  a  Will  of  a  married 
JToman,  made  under  a  power,  be  obtained  by  the  husband  by 
Inndue  influence  and  marital  authority,  contrary  to  her  real 
Iwisheg  and  intentions,  such  Will  will  not  be  admitted  to  pro- 
bate (I).  Sc  if  a  wife  have  power  to  dispose  of  property  by 
ller  Will,  makes  her  Will,  and  afterwords  destroys  it  by  the 
Icompulsion  of  her  husband,  it  may  be  established,  upon 
latisfactoiy  proof  of  its  having  been  so  destroyed,  and  also  of 
pts  contents  and  execution  (c). 

Besides  the  case  of  a  Will,  made  by  a  married  woman  by 
^irtueofa  power,  there  were,  even  before  the  Married  Women's 
Property  Act,  other  circumstances  under  which  a  will  made  by 
:  was  valid  without  the  assent  of  her  husband,  vis.,  where 
lersonal  property  was  actually  given  or  settled,  or  was  agreed 
be  given  or  settled,  to  the  separate  use  of  the  wife.  In 
^uch  u  case  it  has  been  established,  since  the  case  of  Fetti- 
iiKc  V.  Gorges  (d),  that  she  may  dispose  of  it  as  a  feme 
Mc,  to  the  full  extent  of  her  interest,  although  no  particular 
1  to  do  so  is  prescribed  in  the  instrument  by  which  the 
eltlement  or  agreement  was  made.  The  principle  upon 
irliich  that  decision  was  founded  is  this ;  that  when  once  the 


Grant  of  pre- 
bate  under  old 
practice  to 
specify  the 
power. 


Will  unduly 
obtained  or 
unduly  de- 
stroyed by 
marital 
autliority. 


Will  otfeme 
covert  of  per- 
sonalty settled, 
or  agreed  to  bo 
settled,  to  her 
separate  use : 


[bcj  as  to  property  not  disposed  of 
J  tlie  power. 

(a)  Rule  15,  1862,  P.  R,  (Non- 
lontentious  Business).  This  rule 
repealed  in  April,  1887,  and 
I'the  rule  (18)  substituted  for  it 
I  is  enacted  that  in  the  grant  of 
!  of  the  Will  of  £,  married 
foman  it  shall  not  be  necessary 
I  recite  in  the  grant,  or  in  the 
^th  to  lead  the  same,  the 
iptrate  personal  estate  of  the 
litrii  or  the  power  or  authority 


under  which  the  Will  has  been,  or 
purports  to  have  been,  made.  The 
probate  shall  take  the  form  of 
ordinary  grants  of  probate  without 
any  exception  or  limitation  and 
issue  to  the  executor. 

(6)  Marsh  v.  Tyrrell,  2  Hagg.  84. 
Mynn  v.  Robinson,  2  Uugg.  179. 

(c)  Williams  v.  Buker,  Prerog. 
Trin.  Term.  1839. 

(d)  1  Ves.  Jun.  46.    S.  C,  3  Bro. 
C.  C.  8. 
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good,  of  pro- 
iwrty  in  rever- 
■ion  M  well  m 
poueBsion : 


xtends  to 

acurctioim. 


Statutory 
testnmeiititry 
poweiK  of 
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wife  is  permitted  to  take  personal  property  to  her  separate 
use  as  a  feme  sole,  she  must  so  take  to  it  with  all  its  privileges 
and  incidents,  one  of  which  is  the  jus  disponendi  (e).  And 
it  may  be  stated  as  a  general  rule,  that  personal  pioptrtr 
which  has  been  acquired  by  a  married  woman  under  sucli 
circumstances,  that  it  became  her  separate  estate,  may  be 
dealt  with  by  her  as  if  she  were  a  feme  sole  (/).  And  this 
rule  prevailed  without  regard  to  the  circumstance,  whether  the 
property  were  in  possession  or  reversion  (g),  and  whether  it 
were  vested  or  contingent  (/<)•  And  when  she  has  such  a 
power  over  the  principal,  it  extends  also  to  its  produce  aiid 
accretions,  e.g.,  the  savings  of  her  pin-money  (?).  Nor  did  it 
make  any  difference  whether  the  property  were  given  to  trustees 
for  the  wife's  separate  use,  or  without  the  intervention  of 
trustees,  to  the  wife  herself,  foi  er  own  separate  use  am] 
benefit  (k)  ;  for  in  the  latter  case  a  Court  of  Equity  would 
decree  the  husband  to  stand  as  a  trustee  to  the  separate  ust 
of  the  wife  (kk). 

Even  before  the  Married  Women's  Property  Act,  188'.', 
the  Legislature  had  by  statute  given  married  women  testa- 


(«)  Rich  V.  Cockell,  9  Ves.  369. 
But  in  the  case  of  such  property 
the  title  to  which  accrued  to  a 
married  woman  before  the  com- 
mencenu  ntof  the  Married  Women's 
Properly  Act,  1882,  if  she  dies  in- 
testate, the  property  will  belong  to 
her  husband  jure  mariti :  Molony 
V.  Kennedy,  10  Sim.  254. 

(/)  As  to  what  before  the 
Married  Women's  Property  Act, 
1882,  was  considered  as  such 
(leparate  estate,  see  Haddon  v. 
Fladgate,  1  Sw.  &  Tr.  48.  In  the 
goods  of  Smith,  ibid.  125.  In  the 
goods  of  Crofts,  L.  R.  2  P.  &  D.  18. 
The  old  cases  have,  however,  lost 
their  importance  since  the  passing 
of  the  Married  Women's  Property 
Act,  1882  (45  &  46  Vict.  c.  75).  See 
f)(>i)t;  Pt.  II.  Bk.  II.  Ch.  II.  §  III., 


where  the  general  subject  of  ll  f 
separate  property  of  a  widow  ,- 
against  her  husband's  executor?  is 
ccnsidered. 

(g)  Sturgis  r  Corp,  13  Ves.  W 

(/i)  Lechmere  v.  Brotheridge,  f. 
Beav.  353. 

(i)  Herbert  v.  Herbert,  Pm 
Ch.  44.  1  Eq.  Ca.  Abr.  66,  &■  I 
Accordingly,  she  could  dispose  Iij 
Will,  as  against  her  husband,  o( 
the  savings  out  of  her  allmonT 
Moore  v.  Barber,  34  L.  J.,  N. !? 
Ch.  667  :  coram  Stuart,  V.  C. 

(A)  See  the  judgment  if  .Sir  Join  I 
NichoU,  in  Brabam  v.  Burchell,3| 
Add.  263. 

{kk)  Tappenden  v.  Walsh,  1  Phil 
lira.  352,  and  the  authorities  then  | 
cited. 


(0  In  the  goods  of  W 
ff&Tr.  6ia    The  rec 

1  ;be  statute  as  to  the- 
p«  protection    order 

'fJtrar  is  directory    ( 
^«  goods  of  Faraday,  2 
p9.  As  to  the  property 
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mentary  powers  under  special  circumstancea,  for  the  Divorce 
Act  (1857),  20  &  21  Vict.  c.  85,  sect.  21,  enacts  that  a  wife 
who  has  obtained  a  protection  order  by  reason  of  b  r  husband 
h&ving  deserted  her  shall,  during  the  continuance  thereof,  be 
and  be  deemed  to  have  been,  during  such  desertion  of  her,  in 
[like  position  in  all  respects,  with  regard  to  property,  as  she 
Ivould  be  if  she  had  obtained  a  decree  of  judicial  separation. 
lAnd  by  sect.  25,  referring  to  property  acquired  by  the  wife 
[from  the  date  of  the  sentence  of  judicial  separation,  it  is  pro- 
vided that  "  such  property  may  be  disposed  of  by  her  in  all 
[respects  as  a,  feme  sole,  and  on  her  decease  the  samo    hall,  in 
lease  she  shall  die  intestate,  go  as  the  same  would  have  gone 
jifher  husband  had  been  then  dead."     Under  these  enact- 
Iments  a  woman  having  been  deserted  by  her  husband  obtained 
la  protection  order  by  reason  of  his  desertion.     On  her  death, 
[in  the  life  of  her  husband,  intestate,  the  Court  decreed  letters 
lof  administration,  limited  to  such  personal  property  as  she 
IM  acquired,  or  become  possessed  of,  since  the  desertion, 
Iwitliout  specifying  of  what  that  property  consisted,  to  be 
{granted  to  one  of  her  next  of  kin  {I). 
The  law  us  to  the  testamentary  powers  of  married  women, 
nd  as  to  their  rights  of  property  generally,  has  been  com- 
Ipletely  altered  by  the  Married  Women's  Property  Act,  1882 
|(45  &  46  Vict.  c.  75),  which  repealed  the  Married  Women's 
Property  Act,  1870  (33  &  84  Vict.  c.  93).  The  earlier  statute 
[only  affected  testamentary  powers  of  married  women  in  so 
iar  as  it  brought  within  separate  property  the  wife's  personal 
learnings,  and  generally  gave  her  a  right  of  acquiring  property 
udependently  of  her  husband.     The  Act  of  1882  expressly 
jfives  married  women  testamentary  powers.     The  material 
lections  of  this  Act  are  the  following : — 
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married  woibeii 
prior  to 
Married 
Women's  Pro- 
perty Act, 
1882. 

Will  of /cw 
covert  of 
property  ac- 
quired after  % 
protection 
order  : 

after  a  judicial 
separation. 


Testamentary 
powers  of 
married 
women  under 
the  Married 
Women's 
Property  Act. 


(0  In  the,  goods  of  Worman,  1 
.&Tr.  513.  The  requirement 
I  ibe  statute  as  to  the  entry  of 
Ike  protection  order  with  the 
?istrar  is  directory  (inly:  In 
e  goods  of  Faraday,  2  S\v.  &  T- 
I59-   A«  to  the  property  to  whicii 


the  wife  becomes  entitled  as  execu- 
trix or  administratrix  since  the 
sentence  of  separation  or  com- 
nienceinuut  of  desertion,  sec  stat. 
21  &  22  Vict.  c.  108,  s.  7  ;  Bathe 
V.  Bank  of  England,  4  K.  &  J.  564. 
Pott,  IX  II.  Bk.  IV.  Ch.  II. 
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Sect.  1  (sab-B.  1).  "  A  married  woman  ehall  in  accordance 
with  the  provisions  of  this  Act  be  capable  of  acquiring,  hold- 
ing, and  disposing  hy  xcill  or  otherwise  of  any  real  or  personal 
property  as  her  separate  property  in  the  same  manner  as  if  she 
were  a  feme  sole,  without  the  intervention  of  any  trustee  "  (11). 

Sect.  2.  "  Every  woman  who  marries  after  the  commenct- 
ment  of  this  Act "  (1  Jan.,  1883)  "  shall  be  entitled  to  have  and 
to  hold  as  her  separate  property,  and  to  dispose  of  in  manner 
aforesaid  "  {i.e.,  by  will  or  otherwise  as  if  she  were  a  fmi 
sole),  "  all  real  and  personal  property  which  shall  belong  to  her 
at  the  time  of  marriage,  or  shall  be  acquired  by  or  devolve 
upon  her  after  marriage,  including  any  wages,  earnings, 
money  and  property  gained  or  acquired  by  her  in  any  employ- 
ment, trade,  or  occupation  in  which  she  is  engaged,  or  which 
she  carries  on  separately  from  her  husband,  or  by  the  exercise 
of  any  literary,  artistic,  or  scientific  skill." 

Sect  4.  "  The  execution  of  a  general  power  by  Will  of  a  I 
married  woman  shall  have  the  effect  of  making  the  property 
appointed  liable  for  her  debts  and  other  liabilities  in  the  same 
manner  as  her  reparate  estate  is  made  liable  under  tl 
Act." 

Sect,  5.  "  Every  woman  married  before  the  commencement  I 
of  this  Act  "  (1  Jan.,  1883)  "  shall  be  entitled  to  have  and  to 
hold  and  to  dispose  of  in  manner  aforesaid  "  {i.e.,  by  Will  or 
otherwise  as  if  she  were  a  feme  sole)  "all  real  and  personal] 
property,  her  title  to  which,  whether  vested  or  contingent, 
and  whether   in  possession,  reversion,  or  remainder,  shall 
accrue  after  the  commencement  of  this  Act  (m),  including  any 


{II)  It  is  only  in  accordance  v/ith 
the  provisions  of  the  Act  that  this 
Bub-section  gives  power  to  a  mar- 
ried woman  to  dispose  of  her 
property  by  Will  as  her  separate 
property,  that  is  to  say,  in  the 
case  of  a  woman  married  after  the 
commencement  of  the  Act,  in 
accordance  with  section  2,  of  the 
property  in  that  section  men- 
tioned ;  in  the  case  of  a  woman 


manied  before  the  commencemeDt 
of  the  Act  in  accordance  Mitl 
section  5  of  the  property  in  that 
section  mentioned,  lie  CunO|'l3| 
C.  D.  12. 

(m)  Property,  the  title  to  wbid,  I 
whether  vested,  or  contingent,  in  I 
reversion,  or  remainder,  is  ac-l 
quired  before  the  commencement  I 
of  the  Act,  does  not  come  within  j 
this  section  though  it  falls  intt 


ill  'M 
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wages,  earnings,  money  and  property  so  gained  or  acquired 
by  her  as  aforesaid"  {i.e.,  in  sect.  2). 

Sect.  23.  "For  the  purposes  of  this  Act  the  legal  personal 

I  representative  of  any  married  woman  shall,  in  respect  of  her 

separate  estate,  have  the  same  rights  and  liahilities  and  ho 

subject  to  the  same  jurisdiction  as  she  would  he  if  she  were 

llimg." 

The  general  effect  of  this  Act  on  the  testamentary  capacity 

lof  women  married  on  or  after  the  1st  January,  1883  (mm), 

I  would  seem  to  he  that  a  married  woman  can,  during  coverture, 

I  dispose  by  Will  of  all  property  which  she  then  (during  cover- 

|tnre)(«)  has,  whether  real  or  personal,  as  if  she  were  a  feme 

hole,  and  the  property  limited  to  her  separate  use ;  while  with 

liegard  to  women  married  before  that  date  their  testamentary 

Icapacity  is  limited  to  property  to  which  their  title  accrues 

lafter  that  date,  including  any  wages,  earnings,  money  or  pro- 

Iperty  gained  or  acquired  by  her  as  aforesaid  in  the  Act  {nn). 

One  consequence  of  the  change  in  the  capacity  of  married 

ffomen  to  acquire  property  and  hold  it  as  separate  property 

nd  dispose  of  it  by  Will  has  been  that  the  old  rule  as  to 

JEpecifying  in  the  grant  of  probate,  or  administration  with  the 

Rill  annexed,  the  power  under  which  the  Will  pui-ported  to 

|iave  been  made,  has  been  repealed  (except  in  so  far  as  concerns 

nything  done  or  proceeding  taken  in  accordance  with  it)  by 

Roles  15  and  18,  April,  1887,  P.  R.  (Non-Contentious  Busi- 

i),  which  enact  that  it  shall  not  he  necessary  to  recite  in 

lie  grant  the  separate  personal  estate  of  the  testatrix  or  tho 

lower  or  authority  under  which  the  Will  has  been  or  purports 

)  liaTe  been  made.    The  probate,  or  letters  of  administration 

tith  Will  annexed,  shall  take  the  form  of  ordinary  grants  ot 

Irobate  or  letters    of  administration  with  Will  annexed, 

litbout  any  exception  or  limitation  (o). 
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ision  after  the  Act.    Keid  v. 
K31C.  D.  402. 

(mm)  See  section  2  above. 

(n)  Ik  Price,  28  C.  D.  709. 
I  [m]  Sect.  5.    "  As  aforasaid  " 


would  seem  to  be  her  personal 
earnings  after  marriage  as  defined 
in  sect.  2  of  the  Act. 
(o)  Re  Price,  12  P.  D.  137. 


^^f 
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It  has  been  pointed  out  (p)  that  since  the  Judicature  Act 
the  jurisdiction  of  the  Probate  Division  is  not  limited  bytlie 
rule  established  by  the  case  of  Barnes  v.  Vincerit  (q)  by  the 
Judicial  Committee  of  the  Privy  Council  in  respect  of  the 
Ecclesiastical  Courts,  and  in  1878  it  was  decided  that  when 
the  Will  of  a  married  woman  is  tendered  for  probate  on  ti.e 
ground  that  she  had  separate  property  and  the  probate  is 
contested,  if  the  Court  is  satisfied  that  there  is  separate 
property  it  has  power  to  grant  probate  of  all  such  property  as 
the  testatrix  has  power  to  dispose  of,  without  deciding  what 
that  property  is,  but  it  is  in  general  the  duty  of  the  Court,  so 
far  cs  the  evidence  and  pleadings  enable  it  to  do  so,  to  decide  | 
judicially  of  what  such  property  consists  (;•). 

The  Will  of  a  married  woman  dealing  only  with  realty,  hut  | 
appointing  executors,  is  entitled  to  probate  where  a  porticn  ( 
the  estate  consists  of  personalty  vested  iu  her  by  virtue  of  the  I 
Married  Women's  Property  Act,  1882  {.•*). 
Property  ac-  jf  a  wife  ac  luired  any  property  after  her  husband's  death,  | 

wife  after  1ms-  it  could  not  pa^s  by  a  Will  made  during  her  coverture,  tlioii";] 
by  the  consent  )f  her  husband  :  for  at  the  time  of  making  th 
Will  she  was  imestable  as  to  that  property  (<)•     And  tbehiwj 
in  this  respect  remained,  it  should  seem,  unaltered,  not- 
withstanding that,   by  the  24th  section  of  the  Wills  Act  I 
(1  Vict.  c.  26),  every  Will  is  to  be  construed  to  speak  ami 
take  effect  as  if  it  had  been  executed  immediately  before  the 
death  of  the  testatrix,  unless  a  contrary  intention  shall  appear] 
by  the  Will :  for  the  effect  of  that  is  not  to  make  a  Will  val 
which  was  invalid  in  its  inception,  but  to  give  a  rule  for  lbi'| 
construction  of  a  valid  testamentary  instrument  (m).    Neither, 
it  would  seem,  in  it  altered  in  this  respect  by  the  Marrieiil 
Women's  Property  Act,  1882  (a.). 


(j)  Po»t,  Pt.  I.  Bk.  II. 


{p)  Ante,  p.  52. 

Iq)  6  Moo.  P.  C.  201. 

(r)  In  tho  goods  of  Tharp,  3 
P.  D.  76. 

{>)  In  tho  goods  of  Cubbon,  1 1 
P.  D.  109.  And  seo  In  tbn  goods 
of  Horubuckle,  15  P.  D.  14(). 


(0  Scammell    v.  Wilk'iison,  2 
East,  Gno.    Swinb.  Ft.  2,  s.  0,  f  J. 

(m)  Price  t».Parki!r,l«  Sim.  II)*, 
202.    Willock  V.  Noble,  L,  R '| 
H.  of  L.  fiSO.     See  ante,  \>.  H 
n.  (0. 

(.x)  Re  Pnco,  28  C.  D.  70!). 
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liafcmc  sole  makes  her  Will,  and  afterwards  marries,  such 
subsequent  marriage  is  a  revocation,  and  entirely  vacates  the 
^Vill :  and  although  she  should  survive  tLo  husband,  a  Will 

arte  before  marriage  will  not  revive  upon  his  death,  without 
t»  republication  (//). 

A  Will  oiafemc  covert,  made  during  coverture,  in  virtue  of 

mers  vested  in  her  under  her  marriage  settlement,  is  not  re- 

ked  by  hcv  surviving  her  husband  (z). 

A  woman  whose  husband  is  banished  by  Act  of  Parliament 

layraake  a  Will,  and  act  in  every  respect  as  a  feme  sole  (a). 
|So  where  a  married   voman,  whose  husband  was  a  convict, 

adc  a  Will,  probate  thereof  was  granted,  on  proof  given  that 

e  property  bequeathed  was  acquired  by  her  subsequently  to 
ler  husband's  conviction,  though  he  had  received  a  conditional 
lardon  from  the  governor  of  the  colony  whither  he  had  been 
ransported  for  life  (/>).  And  the  Queen  consort  is  an  excep- 
;ion  to  the  general  rule  ;  for  she  may  dispose  of  her  chattels 
IV  Will  v,ithout  the  consent  of  her  lord  (c). 

Where  a  married  woman  was  a  native  of  Spain,  and  domi- 
ciled there,  and  it  appeared,  upon  affidavit,  that,  by  the  law  of 
pain,  she  had  full  power  and  authority  to  bequeath,  as  a  feme 
de,  the  property  she  brought  her  husband  on  her  marriage, 
robato  was  granted  of  her  Will,  made  according  to  the  law  of 

lat  country  (d). 
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Will  miide  liy 
a  wife  befoi'u 
marriage. 


Will  umdo  l)y 
wife  iluring 
marriage  not 
revoked  by  iii-r 
siirviving  lior 
luisband. 

A  womanwIioHii 
husbaiul  ix 
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couvict. 


Tiio  Queen 
consort. 


Will  of  niiir- 
riod  woman, 
native  of,,  and 
domiciled  in, 
a  foreign 
country. 


'  ■.). 


SECTION  III. 

Persons  incapable  from  their  Criminal  Conduct. 

Formerly  traitors  and  felons   were  from  their  criminal  Traitors  and 
onduct  incapable  of  making  Testaments  from  tho  time  of 


folcns, 


(!/)  I'oit,  Pt.  I.  Bk.  II.  Ch.  III.  (6)  In  the  gooils  of  Martin,  -2 

H'  Robert.   40!).      In    tlie    goods  r)f 

(:)  Morwiui    V.     Thompson,    3  Cowanl,    11    Jur.    (N.    S.)   fiOi). 

fm-  23!).    TriniincU  v.  Fell,  16  S.  C,  34  L.  J.  (N.  S.)  P.  M.  &  A. 

av.  537,  641.     Bishop  v.  Wall,  120. 

1^-  1!)J.  (r)  2  Black.  Comm.  408. 

(OP'iitlandv.  Prodgers,  2  Vern.  (d)  In  tho  goods  of  Maravor,  1 

||4,   Coiupton  V.  Collinson,  2  Bro.  Ilagg.  4!)8.     S.-e  ^xw^  Pt.  i.  Bk.  tv. 

■^'•3HI5.  Ch.  IV.  §vi. 
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Of  the  Capacity  to  make  a  Will    [Pt.  i.  Bk.  ii,  I  Ch.  i.  §  m.]  Perso 


their  conviction :  for  then  their  goods  and  chattels  were  no 
longer  at  their  own  disposal,  but  forfeited  to  the  King  {e).  But 
if  a  convict,  traitor,  or  felon  obtained  the  King's  pardon,  and 
was  thereby  restored  to  his  former  estate,  then  he  might  make 
his  Testament,  as  if  he  had  not  been  convicted  (/).  And  if  he 
had  goods  as  executor  to  another  the  same  were  not  forfeited 
by  con^  iction,  whence  it  followed  of  such  goods  he  might  niaki: 
his  Will  {(J).  Now,  however,  that  forfeiture  of  lands  and  goods 
for  treason  and  felony  has  been  abolished  by  stat,  33  k  U 
Vict.  c.  23,  it  would  seem  to  follow  that  traitors  and  felons 
are  no  longer  incapacitated  from  making  Wills. 
Feh  lit  St.  Neither  could   a  fdo   tie   se   make  a  Will  of  goods  a 

chattels ;  for  they  were  forfeited  by  the  act  and  manner  | 
of  his  death  (h)  ;  although  ho  might  make  a  devise  of  liis 
lands,  for  they  were  not  subjected  to  any  forfeiture  (v. 
IJut  though  the  goods  were  forfeited  so  that  the  Will  could  | 
not  operate  on  them,  it  did  not  follow  that  ho  was  incupaWe 
of  making  a  Will  and  appointing  an  executor ;  and  Sir  C. 
Cresswell  granted  probate  of  the  Will  of  a  person  who  kl 
been  found  felo  dc  sc  by  a  coroner's  inquest,  acting,  it  sbouli 
seem,  on  the  distinction  between  the  operative  etlect  of  a  j 
testamentary  paper  and  its  title  to  probate  {k).  Indeed,  pro- 
bate may  have  been  requisite  in  such  a  case,  not  only  for  tl)o 
purpose  of  passing  property  held  by  the  deceased  in  iiiidr 
droit,  but  also  to  enable  tho  executor  to  exercise  his  un- 
doubted right  to  traverse  tho  inquisition  (/).  IJut  now  it 
would  seem  to  follow  from  tho  above  statute  that  a  fdo  tk  st . 


((>)  2  Black.  Coiuin.  490.  Swiub. 
rt.  2,  8s.  12,  13.  Godolph.  I't.  1, 
c.  12, 

(/)  Swinb.  Pt.  2,  s.  12,  pi.  .1. 
Godolph.  Pt.  1,  c.  12,  pi.  1. 

(r/)Godolph.  Pt.  l,c.  12,8.  2.  4 
Burn,  Ecc.  L.  Gl. 

(It)  2  Black.  Comm.  4!)f).  Swinb. 
Pt.  2, 8.  20.  Siie}wiit,  rt.  II.  Bk.  iii. 
Ch.  IV.  as  to  tho  executors  or  ad- 
tninistrntors  of  the  deccnsod  tra- 


versing nn  incpiisition  or  present- 
ment oifdo  du  se. 

(r)  3  IiiBt,  55.  4Burn,Ecc.L.e 
(/.:)  Inthegoodsof  BnilL'y,2Sir, 
&  Tr.  150. 

(/)  Sec  ])oa(,  Pt.  II.  Bk.  III.  Cb. 
IV.  ns  to  tho  executors  or  adminis- 
trators of  tho  deceased  Iravpnin?  I 
an  in<iu'../itiou  or  prcscntnicut  ot  | 
felo  dc  se. 


CHj.  §  in.]  Parsons  IncapahlefromCriminal  Conduct. 
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is  DO  longer  incapacitated  from  making  a  Will  of  goods  and 

I  chattels. 
Outlaws  are  incapable  of  making  a  Will  (m),  as  long  as  Outlaws. 

I  the  outlawry  subsists ;  for  their  goods  and  chattels  are  for- 

I  feited  during  that  time  (n).  But  a  man  outlawed  in  a  per- 
sonal action  may,  it  is  said,  in  some  cases  make  executors: 
for  he  may  have  debts  upon  contract  vdiich  are  not  forfeited 
to  the  King  :  and  those  executors  may  have  a  Writ  of  Error 

I  to  reverse  the  outlawry  (o). 
Before  the  stat.  53  Geo.  III.  c.  127,  there  was  some  doubt  Persons  ex 

I  whether  an  excommunicate  person  could  make  a  Will  (])) ; 
but,  by  that  statute,  excommunication  is  not  to  be  pronounced, 
except  in  certain  cases ;    and  by  section  3,  in  those  cases, 

[parties  excommunicated  shall  incur  no  civil  incapacity  what- 

lever.    As  for  persons  guilty  of  other  crimes,  short  of  felony,  Pt'raonsf 

I  of  criiuea 

who  are  by  the  civil  law  precluded  from  making  testaments,  of  felony 
j(as  usurers,  libellers,  and  others  of  a  worse  stamp),  by  the 
Icommou  law  their  testaments  arc  good  (q). 


communicate. 


(ill)  See  stat.  33  &  34  Vict.  c.  23, 
|(.l, 

In)  2  Black.  Comni.  499.  Co- 
Idolph.  Pt.  1,  c.  12,  B.  8.  Swiub. 
IPt.  2,9. 21,  \)\.  4.  But  it  Beemeth, 
Itliat  he  who  is  outlawed  in  nn 
laction  personal  may  make  his  tes- 
Itamcnt  of  lii.s  lands ;  for  they  are 
jiiot  forfeited  :  Swinb.  I't.  2,  b.  21, 

lri.7. 


(o)  Shaw  V.  Cutteris,  Cro.  Eliz. 
851.  4  Burn's  Ecc.  L.  G2.  Weutw. 
c.  I,  p.  37, 14th  edition.  Outlawry 
in  civil  pi'ocoeding.i  has  now  been 
ttliolished.  42  &  43  Vict.  c.  59, 
B.  3. 

( j>)  Swinb.  rt.  2,  s.  22.   Wentw 
c.  1,  p.  38.     4  Burn's  Ecc.  L.  U2. 

(7)  2  Black.  Comni.  499. 
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CHAPTr?.  THE   SECOND. 


li -1 


1  Vi.t.  t.  'J(i 


OF   THE   FORM   AKD   MANNER   OP   MAKING   A   WILL   OR 
CODICIL. 

Before  tho  passing  of  the  statute  1  Vict.  c.  2G  (Act  /or  | 
the  Amendment  of  the  Laws  ivith  respect  to  Wills),  no  soleni' 
nities  of  any  kinil  were  necessary  for  the  making  of  a  Will  of 
personal  estate.     The  fifth  section  of  the  Statute  of  rrniijs,  I 
which  required  the  formalities  of  signature  and  attestatioo  | 
for  a  devise  of  lands,  did  not  extend  to  Wills  of  personal  pro^ 
perty.     The  nineteenth  section  made  it  necessary  that  tliev  I 
should,  generally  speaking,  bo  reduced  into  u-ritiitci  iu  tlie 
testator's  lifetime  ;  inasmuch  as  it  was  thereby  enacted,  tliat  | 
no  nuncupative  Will  (where  the  estate  thereby  huquea!! 
exceeded  the  value  of  80/.)  should  be  good,  except  under  ttr 
tain  circumstances  which  will  be  hereafter  pointed  out  (. 
But  no  other  formality  whatever  was  necessary  to  give  tluni  | 
effect  and  operation.     Whence  it  often  happened  that  a  \Vi 
intending  to  dispose  of  both  real  and  personal  estate,  wk  I 
inoperative  as  to  tho  former,  and  at  the  same  time  n  pcrfoi  | 
disposition  of  the  latter. 

The  Wills  Act  repeals  the   Statute  of  Frauds,  so  fnr  as  | 
relates  to  Wills  {viz.  sects.  5,  G,  12,  11),  20,  21,  22,  niul'iii 
and  contains  enactments,  the  result  of  which  is,  that,  en  (r| 
after  tho  first  day  of  Januory,  1838,  the  solemnities  preBciib 
by  the  Act  aro  required  to  render  valid  any  Will  or  other  I 
testamentary   disposition   of   every   description   of   proi'ertM 
without  distinction  ;  so  that  tho  sumo  formalities  of  cxaii 
tion  and  attestation  aro  necessary,  whether  the  iiifctiuimi'; | 
disposes  of  real  or  of  personal  estate. 

(a)  ro$t,  Bcct.  VI. 


Ch.  II.]    Of  the  Form,  dc.  of  making  a  Will. 

These  enactments  are  coutainod  in  the  following  sections 
of  the  Statute  of  Victoria. 

Sect.  9.  "  No  Will  [or  codicil,  or  other  testamentary  dis- 
position] {b)  shall  he  valid,  unless  it  shall  he  in  writing,  and 
executed  in  manner  hereafter  mentioned ;  (that  is  to  say,)  it 
shall  bo  signed  at  the  foot  or  end  thereof  (c)  hy  the  testator, 
or  by  some  other  person  in  his  presence  and  hy  his  direction ; 
and  such  signature  shall  he  mode  or  acknowledged  by  the 
testctor  in  the  presence  of  two  or  more  witnesses  present  at 
the  same  time,  and  such  witnesses  shall  attest  and  shall 
subscribe  the  Will  in  the  presence  of  the  testator ;  hut  no 
form  of  attestation  shall  be  necessary." 

Sect.  11.  "Provided  always,  and  be  it  further  enacted, 
that  any  soldier  being  in  actual  military  service  (d),  or  any 
mariner  or  seaman  being  at  sea  (c),  may  dispose  of  his 
personal  estate  as  he  might  have  done  before  the  making  of 
this  Act." 

The  construction  of  this  section  will  be  considered  here- 
after (/). 

Sect.  13.  "  Every  Will  executed  in  manner  heretofore 
required,  shall  be  valid  without  any  other  publication 
thereof." 

It  must,  however,  bo  observed,  that  this  statute  does  not 
I  extend  to  any  Will  made  before  January  1,  1838  ((/).  As  Lo 
the  law  with  respect  to  Wills  made  at  an  earlier  date,  see  the 
I  former  editions  of  this  work,  Pt.  i.  Bk.  ir.  Ch.  ii. 

It  may  hero  be  remarked,  that  where  a  Will  without  date 

I  is  properly  executed  according  to  the  former  law,  hut  not 

executed  pursuant  to  the  now  Act,  and  the  case  is  altogether 


OS 


Every  Will 
nliull  be  in 
writing  anil 
siijtied  by  tlic 
testator  in  tljc 
IMusonceof  tHi> 
witnesses  at 
one  time  : 


ciiroptions  as 
to  Wills  at 
Niildiurd  anil 
manners  : 


publication  uot 
ru>|iiisitc. 


Tlie  statute 
(lues  nntcxtcnil 
til  Wills  tiiik'lu 
bofiiro  Jun.  1, 

isas. 


Pi-e  iMiniitiiiii  ab 
Id  till!  liniu 
wliiMi  II  Will 
witliiiut  ilate 
w,ts  nia  lo. 


i'))  See  tlio  Interpretat..m  clause, 
|»ict.  1,  iVr/acc.    Beo  also  3  Curt. 

c)  A  stiitutory  construction  has 
I  Weil  put  uiiou  tliese    worda    by 
Stat,  15  Vict.  c.   24.      See   yod, 
[^C7. 
\i)  Sec  post,  p.  104. 

-■  ^M^■'^),  iG.> 


(/)  Sco  post,  pp.  104,  d  teq, 
(;/)  Hut  every  Will  re-execuied 
(ir  republished  or  revived  by  any 
codicil  is^,  for  the  purpose.^  of  tlii>. 
Act,  to  bo  deemed  to  have  been 
made  nt  the  time  the  oame  was  t*o 
le-exccuted,  rcpubHtihcJ,  r>r  re- 
vived (sent.  34). 
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Of  the  Form,  dc.  of  making  a  Will.  [Pt.  i.  ilk.  n, 

bare  of  circumstances  whicli  can  afford  the  Court  any  informa- 
tion as  to  the  time  wlien  the  Will  was  made,  it  has  boon  held, 
that  the  presumption  is,  that  it  was  made  before  the  Act  i 
came  into  operation  ;  inasmuch  as  every  one  is  presumed  to 
know  the  law,  and  the  Court,  in  the  absence  of  evidence 
tending  to  a  contrary  conclusion,  is  bound  to  presume  tk 
the  Will  was  executed  according  to  the  law  as  it  stood  at  the 
time  the  instrument  was  written  (h). 


Signature  of 
Wills  made 
after  Jan.  1, 
1838  : 

1  Vict.  c.  26, 
8.  9: 


signntiire  by 
mark  suffi- 
cient. 


SECTION  I. 

Of  the  Signature  by  the  Testator. 

With  respect  to  the  signature  of  a  Will,  made  (or  k- 
executed  or  republished)  (i)  o'j  or  after  the  1st  day  of  | 
January,  1838  (k),  it  is  required  by  the  stat.  1  Yict.  c.  '2l), 
s.  9,  that  it  "  shall  be  signed  at  the  foot  or  end  thereof  by  tlir 
testator,  or  by  some  other  person  in  his  presence  and  by  bis 
direction." 

It  seems  clear  that  the  making  of  a  mark  by  the  testator  is  I 
a  sufficient  signing  to  satisfy  the  statute.  It  was  held  by  the 
Court  of  Queen's  Bench,  in  Baker  v.  Dentug  {I},  that  uuJei  | 
the  Statute  of  Frauds  (s.  G),  the  making  of  a  mark  by  s 
devisor,  to  a  Will  of  real  estate,  is  a  sufficient  signing;  ml 
that  is  sufficient,  without  reference  to  any  question  whether  la 
could  ivrite  at  the  time. 

So  in  IVilson  v.  Beddard  (m),  on  the  trial  of  au  issiu 
devisavit  vel  non,  directed  by  the  Court  of  Chancery, 
Parke,  B.,  said,  that  it  was  necessary,  under  that  statuti, 
that  the  Will  should  be  signed  by  the  testator,  but  not  with 
his  name,  for  his  mark  was  sufflciont  if  made  by  Lis  baiiJ 


(h)  PechcU  ti.  JenkiiiBon,  2  Curt. 
273.  As  to  the  prcBinnption  in 
the  cnso  of  alterations  appearing  on 
the  face  of  a  Will,  see  post,  Pt.  i. 
Bk  II.  Ch.  III.  §  I. 

(t)  See  tupra,  p,  (13,  note  (d). 

(k)  For  a  slalLnn^iil  of  the  Law 


and  authorities  ns  to  Wills  inml^ 
jirior  to  this  diito,  si'c  the  furnin 
Editions  of  this  Work  :  I't.  i.  lik.  Ii. 
Ch.  II.  §  I. 

(0  8  A.  &  E.  94. 

(Ki)  12  Sim.  28. 


Ch.  II.  §  I.]     Of  Signature  hy  the  Testator. 
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though  that  hand  was  guided  by  another  person;  and  Sir 
L.  Shadwell,  V.  C,  afterwards  held,  that  this  proposition  was 
I  correct. 

These  decisions  appear  to  be  equally  applicable  to  the 
htatute  of  Victoria  as  to  the  Statute  of  Frauds,  for  the 
I  language  of  both  Acts  in  this  respect  is  almost  identical,  the 
pords  of  the  latter  being  that  all  devises  and  bequests  of 
llands  shall  be  in  "  writing  and  signed  by  the  party  so  devising 
the  same  or  by  some  other  person  in  his  presence  and  by  his 
Impress  directions,  &c."  {n).  Accordingly  it  has  been  held  in 
I  the  construction  of  the  statute  of  Victoria,  that  when,  in  the 
Itestator's  presence,  and  by  his  directions,  auo'her  person 
Istampecl  the  Will,  by  way  of  signature,  with  an  histrument  on 
phich  the  testator  has  had  his  usual  signature  engraved, 
I  so  that  it  might  be  stamped  on  letters  or  other  documents 
I  requiring  his  signature,  this  was  a  due  execution  of  the 
pVill(o). 

Again,  Wills  have  been  admitted  to  probate  which  have  Signature 


(ii)  See  Accord.  In  the    gomla 

let  Bryce,  2  VawL  325  ;  in  which 

lease  a  W'll  made  since  Jan.    1, 

Il938,  wiisailiuittecl  to  probate,  on 

liiiotion,  the  testatrix  having  signed 

lit  with  a  mark,  and  notwithstand- 

ling  her  name  did  not  appear  on  the 

Iface  of  the  instrument.     See  also 

llntiiej^oudsofAmiss,  2  Robert.  11(1, 

w«l,  p.  82.    So  where  one  Thomas 

jDouce  put  hia  mark  to  a  testa- 

|inentary  paper  in  which  he  wasde- 

icribed  tlu'oughout  as  John  Douce, 

|tlie  Court,  on  being   satislicd  on 

l;ivit  that  Thomas  Douce  duly 

[txecuteilthe  paper,  granted  probate 

litreof  as  his  Will :  In  the  goods 

[ofDouce,  2  Sw.  &Tr.  SOS.   Again, 

pere  a  Will  purporting    to   bo 

m  of  S.  Clarke,  and  delivered  by 

I'itr  OS  such  for  safe  custody  to 

^iie  of  her  executors  shortly  before 

pier  death,  was  e,\enuted  by  mark 

tV-E.— VOL.   I. 


against  vliich  appeared  the  name 
of  S.  liarrell  (her  maiden  name), 
it  was  held,  that  there  being  no 
doubt  of  the  identity  of  the  testa- 
tri.v,  her  execution  l)y  mark  was  not 
vitiated  by  another  person  having 
written  the  wrong  name  against 
it :  In  the  goods  of  Clarke,  1  Sw.  & 
Tr.  22.  But  where  the  deceased  who 
resided  with  her  sister,  jirepared 
two  Wills  for  their  resjtective  exe- 
cution, the  legacies  in  each  and  the 
disposition  of  the  residue  being 
almost  identical,  and  by  mistake 
executeil  the  AVill  jjrepared  for  her 
sister,  the  Court  held  that  the 
deceased  did  not  know  and  aj)provc 
of  the  contents  of  the  documonl 
she  executed,  and  refused  probate 
of  it.  In  the  j;oods  of  Hunt, 
L.  11.  3  P.  &  D.  250. 

(o)  Jenkins  v.  Gaisford,  3  Sw.  & 
Tr.  93. 
♦  F 
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under  an  as- 
sumed iiame. 


Sealing  not  a 
sufficient  s\g- 
nature. 


Of  the  Form,  &c.  ofmalhuj  a  Will  [Pt.  i.  BlriiiHcii.  ii.  §  i.  j     Of  S 


Tlie  Kignntiiie 
undertiie  Wills 
Act  is  required 
to  lie  at  tlie 
foot  or  end. 


been  signed  by  the  testator  under  an  assumed  name,  t\ 
Court  being  of  opinion  that  such  assumed  name  might  staL^ 
for,  and  pass  as,  the  mark  of  the  testator  {p). 

In  the  construction  of  the  Statute  of  Frauds,  it  was  oiiiii 
considered  that  the  putting  of  a  seal  by  the  testator  was ; 
suiBcient  signing  ;  for  that  signum  was  no  more  than  a  niarkj 
and  sealing  is  a  sufficient  mark  that  it  is  his  Will  (q). 

But  this  doctrine  has  bean  since  overruled  (/•).  Whence  i 
appears  to  follow,  that  sealing  would  not  be  regarded  as ; 
signing  within  the  statute  of  Victoriu. 

The  Will  is  required  by  that  Act  to  be  signed  "at  tk j" 
or  end  thereof.''     The  Statute  of  Frauds  merely  requires  tlir^ 
the  Will  shall  be  "  signed  ;  "  and  it  was  l:-^ld,  that  a  Willii 
the  testator's  own  handwriting  commencing,  "  I,  John  Styli- 
do  declare  this  to  be  my  last  Will,    &c."  was  sufficituiiyi 
"  signed"  within  that  statute,  although  not  subscribed  iviil 
his   name  (s).      With   a  view,   perhaps,   to   prevent  fuluiJ 
controversy,  as  to  whether  a  Will  so  signed  is  a  complitJ 
and  perfect  instrument,  the  statute  of  Victoria  required  tliatl 
the  signature   of  the   testator  shall  be   at  the  foot  or  i 
of  the  Will. 

But  questions  of  this  kind  4^  not  oppcar  to  bo  altogii 
excluded  by  the  operation  of  this  en  ictment :     And  a  iif  v| 
ground  of  contest  arose  out  of  it,  as  to  what  may  be  considi 
H  signing  of  the  Will  at  the  end  or  foot  thereof. 

Doubts  arose  whether  n  Hlgnuture  by  the  testator  in  tlitj 
body  of  the  icHtimoiiiiim  or  attestation  clause  was  sufllfioiitl 
and  also,  whether  a  signature  below  the  latter  clause,  wbcui'.l 
runs  beneath  the  conclusion  of  the  Will,  was  a  compliaiiifl 
with  the  Act.  On  the  question,  whether  the  Will  was  wtll 
executed,  if  there  was  a  blank  space  between  the  conclufiml 
of  the  Will  and  the  signature  of  the  testator,  a  lamentalljl 
large  number  of  points  and  decisions  occurred.     In  the  earli(t| 


(p)  In  the  goods  of  Glover,  0 
Notes  of  Cas.  553.  In  the  gooda 
of  Redding,  2  RobiTt.  339. 

(7)  Lenmyne  v.  Stanley,  3  Lev. 


1. 

(»•)  Sniithf.  Evans,  lWilf.31'1 
(•0  Coles  V.  Trecotliitk,  9  Vii| 
24!). 


Icises  Sir  H.  Jenner  J 
Ithig  part  of  the  Act, 
jconcurrence  with  tl 
Ic^aacil  (0,  felt  it  n 
Itlus  enactment,  on  tb 
liny  addition  being  n: 
hiecated  it.  And  a( 
I  number  of  subsequer 
[tionof  a  great  many 
This  led  to  the  pi 
[after  reciting  that,  I 
Itnacted  that  no  Will 
I  at  the  foot  or  end  tl 
jperson  in  his  presenci 
Ik  sect.  1,  that  "  eve 
I  position  of  the  signn 
iifuing  for  him  as  af( 
haiileuacttnciit,  as  ex 
Ibe  60  placed  at  or  n 
|opii08ito(i()  to  theem 

;()  Willis  V.  Lowe,  5 
|Ca,«.  428.  S.  C.  1  Ko 
h<<W{h),  Smee  v.  Bryci 
jofCas.  20,  Siiplil.  xii. 
I  Robert,  fill!.  U  Moo.  B. 
(i-)  A  Hgnattire  writ 
I  mi  on  tiie  .seconil  page 
J"n  the  first  and  third 
rfliicli  tlu  will  was  wi 
IlicU  siifticieiit.  In  tlu 
|l'o\vell,4Sw.&Tr.34. 
[tfstator's  signature  wn 
|l<irt]yai;r(i8s  tlu^  last  li 

"fthe  will,  and  enthely 
Inline,  with  the  exceii 
piicrwiiicli  touched  till 

"was  held  tliut  the  will 
I  «t  the  font  or  end  therei 
Loodsof  Wuodley,  3Sw, 

I'lu'  ftttiie  wus  held  ui>d 
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jeises  Sir  H.  Jenner  Fust  put  a  very  liberal  construction  on 
[tbis  part  of  the  Act.  But  afterwards  that  learned  judge,  in 
[concurrence  with  the  Judicial  Committee  of  the  Privy 
ICoaacil  (0,  felt  it  necessary  to  take  a  more  rigid  view  of 
|tlu8  enactment,  on  the  ground  that  it  was  intended  to  prevent 
r  addition  being  made  to  the  Will  tifter  the  deceased  had 
hsecuted  it.  And  accordingly  probate  was  refused  in  a  great 
iDamber  of  subsequent  cases  on  this  objection,  and  the  iuten- 
[tionof  a  great  many  testators  unfortunately  defeated. 

This  led  to  the  passing  of  the  stat.  15  Vict.  c.  24,  which, 
[after  reciting  that,  by  the  stat.  1  Vict.  c.  26,  it  had  been 
I  enacted  that  no  Will  shall  be  valid  unless  it  shall  be  signed 
I  at  the  foot  or  end  thereof  by  the  testator,  or  by  some  other 
[person  in  his  presence,  and  by  his  direction,  proceeds  to  enact, 
Ik  sect.  1,  that  "  every  Will  shall,  so  far  only  as  regards  the  „„ 
position  of  the  signature  of  the  testator,  or  of  the  person  tme  to  a  Will 
signing  for  him  us  aforesaid,  be  deemed  to  be  valid  within  the  vaiiil. 
Isaid  enactment,  as  explained  by  this  Act,  if  the  signature  shall 
jk  so  iiIucchI  at  or  after,  or  following,  or  under,  or  beside,  or 
lopposite  ((()  to  the  end  of  the  Will  (.t),  that  it  shall  bo  apparent 


Stat.  15  Vict, 
c.  i!(. 


;()  Willis  II.  Lowe,  6  Notes  of 
Caj.  428.  H.  C.  1  Robert.  (118, 
note  ('»).  Suite  v.  Bryer,  6  Notes 
otCas.  21),  Hum)l.  xii.  S.  C.  1 
Robert,  m.    0  Moo.  B.  C.  404. 

(u)  A  signature  written  cross- 
Mys  on  the  second  page  of  a  paper, 
"11  the  first  anil  third  pajjes  of 
"liich  till  will  was  written,  was 
Wil  (■uflicieiit.  In  the  f,'oods  of 
Powell,  4  Sw.  &  Tr.  34.  Where  the 
itstatdv'ij  signature  was  written 
lartly  aiTdss  the  last  line  but  one 
"f  the  will,  and  entnely  above  the 
Iwt  hue,  with  the  e.vception  of  one 
Ifiter  which  touched  the  last  line, 
'1  was  held  that  the  will  was  signed 
«t  the  foot  or  end  thereof:  In  the 
'Mi  of  Woodley,  3  Sw.  &  Tr.  42!). 
"if  same  was  held  under  the  stat. 


15  Vict.  c.  24,  of  n  Will  iniide  in 
France,  an((  signed  not  at  the  end 
of  the  Will,  but  at  the  end  of  a 


iwed  1(1 


liuiie 


dt 


liotarial  minute  which  ft 
the  same  sheet.  I'age  v. ' 
Dei:.  &  Sw.  278.  A,  sig 
the  end  of  several  sheets  of  the 
AVill  except  the  last  has  betin  held 
insufficient,  the  signature  not  being 
at  the  end  of  the  Will.  Swuetlund 
V.  Sweetland,  4  Sw.  &  Tr.  (!.  A 
Will  ended  on  the  second  p;ige  of 
a  folded  sheet  of  paper,  and  the 
rest  of  the  page  was  in  blank. 
The  attestation  clause  and  signa- 
tures of  the  testator  and  the  at- 
testing witnesses  were  written  on 
the  third  page  :   the  signature  of 

{x)  For  note  see  next  page, 
1'  2 
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on  the  face  of  the  Will  that  the  testator  intended  to  give  effect 
by  such  his  signature  to  the  writing  signed  as  his  Will,  and 
that  no  such  Will  shall  be  affected  by  the  circumstance  that 
the  signature  shall  not  follow  or  be  immediately  after  the  foot 
or  end  of  the  Will,  or  by  the  circumstance  that  a  blank  space 
shall  intervene  between  the  concluding  word  of  the  Will  and 
the  signature,  or  by  the  circumstance  that  the  signature  shall 
be  placed  among  the  words  of  the  testimonium  clause  or  of  the 


the  testator  being  opposite  tlie 
clause  appointing  executors,  the 
attestation  clanse  being  written 
beneath  the  signatures  and  ending 
opposite  to  the  concluding  words 
of  the  Will,  and  the  signatures  of 
the  attesting  witnesses  being  at  tlie 
bottoii!  of  the  attestation  clause : 
It  was  held  that  tlie  signature  was 
so  placed  beside  or  opposite  to  the 
end  oi'  till'  Will  that  it  was  ap- 
parent on  the  face  of  the  Will  that 
the  testator  intended  to  give  effect 
by  his  signature  to  the  writing  ashis 
will,  and  that  the  Will  was  therefore 
entitled  to  probate.  In  the  goods  of 
Williams, L.  R.  1  P.  &  D.  4.  A  Will 
I, 'led  the  first  and  thu-d  pages  of  a 
sheet  of  foolscap  paper,  leaving  no 
room  at  the  bottom  of  the  third 
page  for  the  8ignatur(;s  of  the 
testator  and  attesting  witnesses, 
which  were  written  crossways  on 
the  Hecf)nd  page.  It  was  held  that 
the  Will  was  duly  executed.  In 
the  goods  of  Coombs,  L.  R.  1.  P,  & 
1).  302.  Where  in  a  testamentary 
paper  executed  by  the  deceased 
Cli<^  last  sentence  commenced  im- 
mediately above  the  signature  of 
the  deceased,  and  was  continued  in 
three  short  liii«»  to  the  left  of  it, 
the  two  laat  lines  bo>rg  somewhat 
Imlow  the  signature,  and  this  sen- 
I(^ltl4  fu  written  before  the  de- 
ci'asuil  tiijifWij  jf  I    name,  it  was 


held  that  the  execution  was  vaW,  I 
and  that  the  last  sentence  shoiiU 
be  included  in   the  prol)ate.  Inl 
the  goods  of  Ainsworth,  L  Ri 
P.   &   D.   151.     A  duly  attested 
signature  on  the  earlier  pages  of  a 
Will  has  been  held  insutticient  in  [ 
cases  wh     ;  an  imattesteil  .si^'llatlI^  | 
appea.\'     ju  later  pages.    In  the 
goods  of  Dilkes,  L.  R.  3  P.&  D.  IW; 
Phipps  V.  Hale,  L.  R.  3  P.  &  D. 
160.  A  mark  made  on  hisdeatliW  I 
by  a  paralysed  man  in  the  niiddieol 
a  testamentary  paperduly  witness] 
was    held    insufficient,  not  beinj 
signed  at  the  foot  or  end.  Miir^atv 
V.  Robinson,  12  P.  D.  8.     .V  codicil 
on  the  third  sheet  of  a  duly  ese- 
cuted  Will  executed  by  the  fi|,iia- 
ture  of  the  testator  a;iil  attestiiu 
witnesses  in  the  margin  of  tlie !!« | 
sheet  of  .he  Will  was  held  vuni- 
cieiit,  Sir  J.  Haiinen  saying  thii  I 
"the  Legislature  hasneverdeparlpl | 
from  this  standard  that  tlie  esecu' 
tionofatestamentary  paper  raustl*  I 
signedat  thefootoreud  thereof.''  In 
the  goods  of  Hughes,  12  P.  D.  1 

(x)  Where  a  Will  ^'  i^  written  I 
on  a  piece  of  parchment,  and  ai  I 
one  corner  at  the  bottom  of  tk 
parchment  a  piece  of  paper  ™l 
pasted,  and  a  stamp  impressed  on  I 
it,  upon  which  paper  the  signal 
tures  of  the  testator  and  the  atj 
testing  witnesses  were  subseiuentl)'! 


Iclaase  of  attestation 
Ithe  clause  of  attestati 
liitervening,  or  shall  i 
Inames  or  one  of  the  r 
Ibv  the  circumstanco  t 
Ipajte  or  other  portion 
I  Will  whereon  no  clau 
hill  shall  be  writte 

e ;  it  was  held  by  Sir 

iTell,  that  the  signature 

laeceiitc'd  as  a  signature  c 

Jtlie  Will,  so  as  to  be  w 

■Hat  15  Vict.  c.  24 :  In  1 

li.f(Jiiusden,2Sw.  &Tr.  3i 

Itiiii  decision  was  follow 

Imiiilar  one  in  another  ca 

Jtiie  .<anie  judge,  in  Cook 

jlert.aSw.  &  Tr.  4G  ;  an 

Itlic  goods  of  Horsford,  I 

l&IUU. 

(i/)  It  is  to  be   obser 

leslions  may  still  arise, 

jTilidity  of    a    signaturt 

linioiig  the  words  of  tin 

pi/i  clause,  or  the  clau 

lestiition,  where  the  te* 

BDJy  written  his    name, 

ptherwise  subscribing  the 

ut  it  may  be  contcndci 

mi  not  appear  whetlie 

fended  it  or  not  for  his  ( 

the  Will.      Ill   the    1 

asesthe  Court,  being  satii 

ike  deceased  intended  b; 

p  name  in  the  attestatic 

0  execute  his  Will,  grar 

late.    In  the  goods  of  \^ 

l»-.&Tr.  354.    In  the 

pniore,  L.  R.   1    P.  & 

n  tlie  goods  of  Iluckvale 

^  U.  375.    In  the 
Nm,  1  P.  D.   70.    Th 
1  ill  some  cases  presu 
'  tt^titor  has  signed  h 
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Iclaase  of  attestation  (?/),  or  shall  follow  or  l)0  after  or  under  Stat.  16  Vict. 
I  ...  '•  24. 

Itlie  clause  of  attestation,  cither  with  or  without  a  blank  space 

Imtervening,  or  shall  follow  or  be  after  or  under  or  bf^side  the 

I  names  or  one  of  the  names  of  the  subscribing  witnesses  {z),  or 

Ibv  the  circumstance  that  the  signature  sliall  be  on  a  side  or 

Ipage  or  other  portion  of  the  paper  or  papers  containing  the 

IWill  whereon  no  clause  or  paragraph  or  disposing  part  of  the 

IWill  shall  be  written   above  the   signature  («)>  or  by   the 


miJi' ;  it  was  held  by  Sir  C.  Cresi?- 
ftU,  that  the  signature  must  be 
aeceiitt'd  as  a  signature  on  part  of 
tlie  Will,  so  as  to  be  within  the 
Mt.  15  Vict.  c.  24 :  In  the  goods 
111  (Jiiusden,  2  S w.  &  Tr.  362.  And 
decision  was  followed  by  a 
ar  one  in  another  case  before 
ihe  .<ame  judge,  in  Cook  v.  Lani- 
;lctt.3Sw.  &  Tr.  46;  and  see  In 
|tlie  g(jods  of  Horsford,  L.  R.  3  P. 
!i!).2Il. 

(;/)  It  is  to  be    observed    that 

[questions  may  still  arise,  as  to  the 

Talidity  of    a    signature    placed 

linioiig  the  words  of  the   tcstimo- 

imi  clause,  or  the  clau.<<e  of  at- 

itation,  where  the  testator  has 

ply  written  his   name,   without 

thmvise  .suli.scribing  the  Will,  so 

t  it  may  be  contended  that  it 

is  not  appear  whether  he  in- 

ndedit  or  not  for  his  signature 

the  Will.      In  the    following 

esthe  Court,  being  satisfied  that 

It  deceased  intended  by  signing 

name  in  the  attestation  clause 

execute  his  Will,  granted  pro- 

ite.   In  the  goods  of  Walker,  2 

!«•.  &  Tr,  354.    In  the  goods  of 

'mm,  L.  R.  1   P.  &  D.  053. 

the  goods  of  lluckvale,  L.  R.  1 

&  D.  375.    In  the  goods  of 

rn,  1  P.  D.  70.    The  Court 

Bome  cases  presume  that 

» testator  has  signed  his  name 


prior  to  the  attestation,  although 
there  be  no  direct  proof  of  that 
fact.  In  the  goods  of  Huckvale, 
L.  R.  1  P.  &  D.  375.  Inthegood.s 
of  Pearn,  1  P.  D.  70.  AV'here  the 
Will  of  the  decca.-.  d  had  an  im- 
perfect attestation  clause,  and  the 
name  of  the  decea.sed  appeared 
written  beneath  the  signatures  of 
the  attesting  witnesses,  and  the 
witnesses  were  both  dead,  and  no 
evidence  could  be  given  as  to 
the  order  i  ■  which  the  signatures 
were  madt',  the  Court  nevertheless 
decreed  probate  of  the  Will :  In 
the  goods  of  Puddephatt,  L,  R.  2 
P.  &  D.  97.  See  also  in  the  Goods 
of  Jones,  46  L.  J.  P.  &  M.  ,-0. 
Where  the  Will  was  in  the  hand- 
writing of  the  testator  and  his 
name  formed  the  concluding  words 
of  the  last  clause  of  the  Will,  it 
was  admitted  to  probate,  the  Court 
(Sir  C.  Cresswell)  being  satisfied 
that  the  name  was  intended  to  be  a 
simature :  Trott  v,  Skidniore,  2 
Sw.  &  Tr.  1 2.  As  to  what  the  Act 
means  by  ^^  among  the  words  of 
the  testimonium  clause,"  see  In 
the  goods  of  Mann,  28  L.  J.,  P,  M. 
&  A.  60. 

(«)  In  the  goods  of  Jones,  4  Sw. 
&  Tr.  1. 

(«)  In  the  goods  of  Williams, 
L.  R.  1  P.  &  D.  4.  Hunt  v.  Hunt, 
L.  R.  1  P.  &  D.  209.     In  the  goods 
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Of  the  Foi^n,  i.h\  of  making  a  Will.  [\\  i.  Bk.  \\.  H  Oh.  H-  §  i-]    OJ 


circumstpnro  that  there  shall  appear  to  be  sufficient  spice  ou 
or  at  the  bottom  of  the  preceding  side  or  page,  or  other 
portion  of  the  sanae  paper  on  which  tlie  Will  is  written  to 
contain  the  signature  {h)  ;  and  the  enumeration  of  the  above 
circumstances  shall  not  restrict  the  generality  of  the  above 
enactment ;  hut  no  signature  under  the  said  Act  or  this  Act 
shall  be  operative  to  give  effect  to  any  disposition  or  direction 
which  is  underneath  (c),  or  which  follows  it  {d),  nor  shall  it 


ittt  '■ 


of  Ji)nes,  4  Sw.  &  Tr.  1.  In  the 
,t;c.()ds  of  Wrijrlit,  4  Fw.  &  Tr.  35. 

{h)  A  Will  was  written  across 
tho  second  and  third  sides  of  a 
sheet  of  note-paper,  the  lower  part 
of  such  sides  beinj{  left  blank,  the 
attestation  clause  and  signatares 
of  the  testator  and  witnefsi's  were 
written  at  the  back  of  the  Will 
acnws  tlie  top  of  the  firht  and 
fourth  sides  of  the  paper.  The 
twtator  wiotc  the  Will  in  the  pre- 
.serice  of  the  witnesses  immediately 
before  he  executed  it.  The  Couit, 
being  satistiec  that  the  paper  was 
written  before  the  8if,'nature8  were 
put  there,  ^'ranted  probate  (distin- 
guishing the  case  from  In  the 
j{ood8  of  Hammond,  3  Sw.  &  Tr. 
!)0,  in  which  there  was  no  evidence 
of  the  paper  b^.ing  written  l)efore 
tlie  signatures).  In  the  goods  of 
Archer,  L.  U.  a.  P.  &  D.  252. 

((■)  A  Will  contained  a  reference 
to  "executors  hereafter  named,' 
but  did  not  appoint  executors.  A 
clause  appointing  executors  was 
written  immediately  underneath 
the  testator's  Bignatf.re.  It  was 
held  that  this  clause  being  under- 
neath the  signature,  the  probate 
must  go  without  it.  In  the  goods 
of  Dallow,  li.  R.  I  I',  k  1).  IHl). 
Whore  from  the  obvious  setjuenco 
and  Rense  of  the  context  it  apjiears 
to   the  satisfaction   of  the   Court 


that  the  signature  of  the  (iec»eil 
really  follows  the  dispositive  \m 
of  a  testamentary  instrument, 
though  it  niaj-  occupy  a  place  on 
the  paper  literally  above  the  Jis. 
positive  ports  or  part  tlicreol' siiiji 
testamentary  instrument  will  Iv 

entitled  to  prol)ate.     In  tlie ;- 1* 

of  Kimpton,  3  Sw.  &  Tr.  427,  A 
Will  was  written  on  the  secmil 
and  third  sides  of  a  sheet  of  fool- 
cap,   on   the  first  side  of  wlikli 
there  was  a  lithograjilied  fiirnnf 
Will.      The  deceased  sijjned  Iw 
nanie  in  the  presence  of  witiies* 
at  the  foot  of   the   litho^Tiiphfl 
form,  and  it  was  held  tlint  tiiefir>l  | 
l)age  might  be  treated  as  tiie  la-t 
page  of  tlie  Will,  and  timt  tlif 
jiaper  was  entitled  to  jmilmte, 
the  goods  of  Wotton,  L.  li.  3  \\\  I 
D.  159.    The  decnased  in  his  Will, 
which  was  written  by  liinisclf  mi  | 
the   first   side   of  a   half-slicct  A 
paper,  gave   his  property  to  liii  I 
wife  for  life,  and  then  inteiulin;;!" 
dispose  of  certain  freeliclil  cottaj;«  | 
on    the  death   of  his  wife,  mv 
menced  a  sentence  which  lie  leli  I 
incomplete.     After  the  incomiilfK 
sentence  was  an  asterisk  iinltiifl 
words  "  see  over."  The  Will  wliich  I 
covered  the  whole  of  the  Hrstmli 
was  executed  at  the  bottumoflhitl 

(rf)  For  unto  see  opposite  [vise. 


give  effect  to  any  ( 
signature  shall  be  i 
Sect.  2.  "  The  p 
applied  to  every  W 
probate  has  not  aire 
competent  jurisdict 
tion  of  such  Will, 
tlie  jurisdiction  of 
possessed  or  enjoye 
be  entitled  thereto  i 
of  such  Will,  or  1 
deciJed  to  bo  in  so 
persons  claiming   u 

-iJi',  anil  at  the  top  of 
siiii'  was  another  astei 
(!fvije   of    the    cotta<j 
!  (kth,;hter.    This  heques 
I  I'll  before  the  Will  was 
It  wjis  held  that  the  wo 
wcond  side  were  in  tin 
an  interlineation,  and  i'l 
(f  the  Will.    Inthego( 
I  L.  K.  2  P.  D.  214.     H 
j  ilie  goods  of  Malen,  54 
.V,  !»1.    In  the  goods 
«ood  [\m]  P.  7.     Si 
ations  ami  Interlineatic 

i)  In  order  to  get  : 

I  I'l'jwtion  that  the  Will 

'i;'nwl  at  the  foot  or  end, 

I  has  formerly,  in  some  cast 

I  itself  justified  in  regan 

I  tion  running  below  tlie  si 

Iforniinf;  no  part  of  the 

I  grmung  probate  exclusi 

Ifrtion.  Keatingt).  Brool 

jofCas,  25.3,  260.    But  in 

I  niodorn  case  of  S  weetlanc 

\n\  4  Sw.  &  Tr.  6,  it  is 

"the  Court  would 

IJMlified  in  fixing  upon  a 

jin  the  midst  of  what  th 

lint^mled  ai  his  Will,  om 
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give  effect  to  any  dinposition  or  direction  inserted  after  the 
signature  shall  be  made  (<?). 
Sect.  2.  "  The  provisions  of  this  Act  shall  extend  and  be  sut.  16  Vict. 

c  24. 

applied  to  every  Will  already  made,  vhere  administration  or  '  '  , 
probate  has  not  already  been  granted  or  ordered  by  a  Court  of  to  certain  Wills 
competent  jurisdiction  in  consequence  of  ihe  defective  execu- 
tion of  such  "Will,  or  where  the  property,  not  being  within 
the  jurisdiction  of  the  Ecclesiastical  Courts,  has  not  been 
possessed  or  enjoyed  by  some  person  or  persons  claiming  to 
be  entitled  thereto  in  consequence  of  the  defective  execution 
of  such  Will,  or  the  right  thereto  shall  not  have  been 
deciJed  to  bo  in  some  other  parson  or  persons  than  the 
persons  claiming  under  the  Will,  by  a  Court  of  competent 

idi',  ami  at  tlie  top  of  the  second  it  as  an  execution  of  all  that  pre- 
ceded, and  granting  probate  cf  so 
much  of  the  Will  to  the  disreganl 
of  the  remainder.  This  in  many 
ccses  might  produce  a  testamentary 
result  far  from  the  testator's  wishes. 
It  does  not  become  the  Court  in  a 
laudable  anxiety  to  give  eftect  to 
the  document  to  twist  or  distort 
the  plain  meaning  of  the  statute 
by  ingenious  construction,  and 
virtually  break  the  law  to  mend 
the  testator's  blunder" — i)y  Lord 
Penzance.  This  has  been  followed 
in  the  cases  of  In  the  goods  of 
Dilkes,  L.  R.  3  P.  &  D.  164  ;  and 
Margary  v.  Robinson,  12  P.  D.  8. 

(c)  Where  the  testator,  after 
signing  his  name  to  his  Will  in 
the  presence  of  two  witnesses, 
added  a  clause  to  it,  the  writing 
being  S(iuee7.cd  into  the  space 
above  and  beside  the  signature, 
and  immediately  afterwards  the 
witnesses  signed  thoir  names,  the 
Court  held  that  the  testator  did 
not  sign  or  acknowleilge  his  signa- 
ture to  the  Will,  as  containing  such 

justified  in  Rxing  upon  a  sij.,  nature     clause,  and  that  ]irobatu   should 

in  the  midst  of  what  the  testator     issue  without  it  :     In  the  goods  of 

intcmieil  ai  his  Will,  and  treating     Arthur,  L.  R.  2  P.  &  D.  273. 


■ii 


iiidi'  was  another  asterisk  and  a 
(!ivise  of  tlie  cottages  to  his 
(laiiijhter,  Tiiis  bequest  was  writ- 
t'li  before  tlic  Will  was  executed. 
It  was  held  that  the  words  on  the 
seiond  side  were  in  the  nature  of 
an  interlineation,  and  formed  part 
A  tl:e  Will.  In  the  goods  of  Birt, 
L.  it.  2  P.  D.  214.  See  also  In 
iliej^modsiif  Malen,  54  L.  J.,  P.  & 
M.  1)1.  In  the  goods  of  Green- 
I  wood  [K'92]  P.  7.  See  j)o»^  Alter- 
Mions  ai)d  Interlineations,  p.  122 

)i]  In  order  to  get  rid  of  the 
Ejection  that  the  Will  was  not 
I  *Yim\  at  the  foot  or  end,  the  Court 
lias  formerly,  in  some  cases,  thought 
[itself  justitied  in  regarding  a  por- 
llion  running  below  the  signature  as 
[forming  no  part  of  the  Will,  and 
jgriiuiing  probate  exclusive  of  that 
Jfiirtioii.  Kcatingv.  Brooks,4  Notes 
jctCaa.  25,3,  260.  But  in  the  more 
I  modem  case  of  Sweetland  v.  Sweet- 
1, 4  Sw.  &  Tr.  6,  it  is  laid  down 
I  that  "the  Court  would   not   be 


i: 


72 


Of  the  Form,  uc.  of  making  a  Will.  [Pt.  i.  Bk.ii,  Hch.  ii.  §  ii.] 


luterpreUtion 
of  "Will." 


Short  title  of 
Act. 

lilan'c  spaces  in 
the  body  of  a 
Will  are  un- 
objectionable. 


What  is  a  suffi- 
cient signing 
by  "  some 
other  person : " 


Whether  tlio 
■icknowledg- 
n)cnt  by  tlio 
testator  of  a 
signature  suf- 
fices, without 
Hhowing  who 
wrote  it, 

8 !(;  nature 
whero  the  Will 
consists  of 
soverbl  sheets  ; 


jurisdiction,  in  consequence   of  the   defective    exocution  of 
such  Will." 

Sect.  3.  "The  word  'will*  shall,  in  the  construction  of  I 
this  Act,  be  interpreted  in  like  manner  as  the  same  is  directed 
to  be  interpreted  under  the  provisions  in  this  behalf  containeii 
in  the  said  Act  of  the  first  year  of  the  reign  of  H(r  Majesty 
Queen  Victoria." 

Sect.   4.    "  This  Act   may  be   cited  as   '  The  Wills  Act  | 
Amendment  Act,  1852.' " 

It  should  be  observed  that  there  is  no  provision  in  either  o'  | 
these  Acts  ^hat  the  Will  shall  be  written  continuously.   There- 
fore it  has  been  held  that  if  a  Will  is  otherwise  duly  execute], 
it  is  no  objection  that  it  contains  blank  spaces  in  the  bodv  | 
ofit(/). 

The  Stat.  1  Vict.  c.  26,  s.  9,  enacts  that  the  Will  maybe 
signed  either  by  the  testator,  "  or  some  other  person  in  his  I 
presence  and  by  his  direction."' 

The  signature  by  the  direction  of  the  testator,  may  it  I 
appears  notwithstanding  the  contrary  view  expressed  l)y  Lord 
St.  Leonards  in  his  essay  on  the  Law  of  Wills,  p.  88,  helij 
one  of  the  attesting  witnesses  (g),  and  if  the  person  signing 
for  the  testator,  signs  in  his  own  name  and  not  in  that  of  tk 
testator,  such  signature  is  sufficient  (/<). 

Where  it  is  proved  that  the  testator  duly  ackuowlcdfred  a 
signature  to  the  attesting  witnesses,  it  has  been  consiJered 
sufficient,  j)n"HJa/rtOj\',  without  proving  that  the  signature  is  in 
his  handwriting,  or  that  ii.  was  made  "by  some  other  person 
in  his  presence  and  by  his  direction  "  (t). 

It  is  not  necessary  that  all  the  sheets  or  papers  of  which  a 
Will  consists  should  be  signed  by  the  testator :  or  that  thcv 
should  all  be  connected  together:  It  is  enough  if  they  were  in 

(/)  Cornehy  v.  Gibbons,  6  Notes      Robert.  2G2. 


of  Cob.  679.  Re  Conlcr,  1  Robert. 
(iGi).  Re  Kirby,  0  Notes  of  Cas. 
«03. 

((/)  In  the  gooils  of  Bailey,  1 
Curt  014.     Smitli    i-.   Httrri.i,   1 


(A)  In  the  goods  of  Clark,  i 
Curt.  329. 

(i)  Qa/,e  v.  Gaze,  3  Curt,  458, 
per  Sir  H.  Jenuer  Fust. 


I  tk  same  room  wl 
I  presumed,  2)nm« 
So  where  a  dul 
I  and  alterations,  a1 
I  tlie  testator  ano 
I  signature  and  atte 
I  clauses  written  abc 
Iwitten  at  different 


Oftk  Attcstatio 

The  Stat.  1  Vict 
I  testament  or  codic 
be  valid  ur 
I  acknowledged  by  tl 
[witnessep  present  n 
[attest  and  shall  su 
jtestator,  but  no  fori 

The  Statute  of  i 
Ikds,  that  it  sho 
Ipresence  of  the  devi 

It  will  bo  observi 
Itwo  in  the  number 
[dilfercnces  between 

The  Statute  of  F 
Isbould  attest  and  r 
leonstruction  of  thi 
|tlie  testator  actualh 

• 

)  Gregory    v.    Tli 
oct.ir,  4  Notes  of  Cii 

H  p.  85.     Marsh  i 

r  Mr,  528.    Reesv. 

)P.&I).84. 
:';  In  tlie  goods  of 

f«.S;Tr.419. 
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tbe  sftme  room  where  the  execution  took  place ;  and  it  must  he 
presumed,  prima  facie,  that  they  were  so(^). 
So  where  a  duly  executed  Will  followed  by  several  additions  or  of  several 
nd  alterations,  at  the  end  of  which  appeared  the  signature  of  at  several 
[the  testator  an&    attesting   witnesses,  it  was  held  that  the  *""**• 
si'mature  and  attestation  clause  applied  to  all  the  dispositive 
clauses  written  above  them,  although  these  had  been  apparently 
written  at  different  times  (l). 


SECTION  n. 

Of  the  Attestation  of  Wills  and  Codicils  of  personal  estate. 

The  stat.  1  Vict.  c.  26,  s.  9  (»j),  enacts,  that  no  Will  (or 
Itestament  or  codicil,  or  any  other  testamentary  instrument), 
[shall  be  valid  unless  the  signature  shall  be  "  made  or 
[acknowledged  by  the  testator  in  the  presence  of  two  or  more 
[witnesses  present  at  the  same  time,  and  such  witnesses  shall 
[attest  and  shall  subscribe  the  Will  in  the  presence  of  the 
{testator,  but  no  form  of  attestation  shall  be  necessary. ' 

The  Statute  of  Frauds  required,  with  respect  to  a  Will  of 
Ikils,  that  it  should  be  "  attested  and  subscribed  in  the 
Iprfsence  of  the  devisor,  by  three  or  four  credible  witnesses." 

It  will  bo  observed,  that  besides  the  change  from  three  to 
Itwo  in  the  number  of  witnesses,  there  are  several  important 
iioronces  between  the  exigencies  of  the  two  statutes. 

The  Statute  of  Frauds  merely  required,  that  the  witnesses 
Ishould  attest  und  subscribe  the  Will;  and  it  was  held  in  the 
jconstruction  of  this  enactment,  that  it  was  unnecessary  for 
jllie  testator  actually  to  sign  his  Will  in  the  presence  of  the 


As  to  Wills, 
&c.,  made  on 
or  after  Jan.  1, 
1838: 

the  stgnat'ire 
must  he  made 
or  acknow- 
ledged in  the 
])resence  of  two 
or  more  wit- 
nesses present 
at  one  time, 
and  they  shall 
attest  and  sub- 
scribe the  Will 
in  testator's 
presence : 


what  is  a  suffi- 
cient acknow- 
ledgment of 
the  testator's 
signat'  'e  to 
the  witnesses : 


('.)  Gregory  v.  The  Queen's 
"  octiii,  4  Notes  of  Caa.  620,  639. 
f'<  p.  85.  Marsh  v.  Marsh,  1 
p  i  Tr,  f.28.    Rees  i-.  RecB,  L.  R. 

1'.  i  I).  84. 

!')  In  the  goods  of  Cattrall,  3 
l».&Tr.419. 


(n?)  As  to  the  law  with  respect 
to  Wills  made  before  1  Jan.,  1838, 
thg  date  of  the  commencement  of 
the  Wills  Act,  see  former  editions 
of  this  work.  Pt.  i.  Bk.  ii.  Ch.  ir, 
§11. 
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three   witnesses   who   subscribed  the   same ;    but  that  any 
acknowledgment  before  them,  that  it  was  his  Will,  made 
their    attestation    and   subscription   complete  (n).     It  «« 
further  held,  that  it  was  sufficient  if  the  testator  acknoir- 
ledged  in  fact,  though  not  in  words,  to  the  witnesses  that 
tLe  instrument  was  his  Will,  even  though  such  acknowledg- 
ment conveyed  no   intimation  whatever,  or  mea'(S  of  know- 
ledge, either  of  the  nature  of  the  instrument  or  iho  c'^ject 
of  signing ;    and   cousequcatly,  that   if   the   witnesses  snli- 
scribed  their  names  as  witnesses,  at  the  testator's  request, 
ivithout  seeinp  Jus  signature,  or  being  informed  of  the  nature  if 
the  instrument,  the  statute  was  satisfied  (o).     But  the  statute 
of  Victoria  requires  further,  that  the  signature  of  the  testator 
"  shall  be   made   or  acknowledged  by   the  testator  "  in  tk 
presence  of  the  two  attesting  witnesses.     Soon  after  the  Act 
came   into    operation,  a  doubt   appears   to    have   been  suj- 
gested  ip),  whether   a:i    acknowledgment    of  the  signalur? 
was  intended  to  be  effectual  in  any  other  case  than  wliert 
the  signature  had  been   made  "by  some  other  person"  by  j 
the  direction  of  the  testator :  But  Sir  H.  Jenner  Fust  w 
clearly  of  opinion,  that  the  statute  meant,  that  -vhether  tlie 
signature  be  made  by  the  testator,  or  by  some  other  person, 
if  it  be  acknowledged  by  the  testator  in  the  presence  of  tk 
two  witnesses,  the  execution  shall  be  good.     A  more  difficult 
question  hereupon   ariees,  in   cases    where  the  signature  is  | 
made  by  the  testator,  but  not  in  the  presence  of  the  attestinj: 
witnesses,  as  to  what  shall  bo  a  sufficient  acknowledgment 
of  it  by  him  in  their  presence  («) .     The  result  of  the  cases 

(/»)  Ellis  V.  Smith,  1  Ves.  Jim.      Buflicient    acknowleilKiuent  of  1 1 
11.     Casement  i'.  Fulton,  5  Moo. 
P.  C.  138,  l)y  Lord  Broughnm. 

(o)  White  f.  Tnntees  of  the 
British  Museum,  6  Bing.  310. 
Wright  V.  Wright,  7  Bing.  467. 
Johnson  v.  Jolinson,  1  Cr.  &  M. 
140. 

(y)  In  the  goods  of  Regan,  1 
Curt  908. 

(7)  The  whole  law  as  tc.  what  is  a 


signature,  not'vritten  bytiietciU 
tor  in  tiie  presence  of  the  wil-  j 
nesses,  has  recently  been  very  full)' 
discussed  in  the  cases  of  Blake  1 
Blake,  7  P.  D.  102;  Wright' 
Sanderson,  0  P.  D.  149,  anl 
Daintrec  v.  Fasulo,  13  P.  D.  •>'' 
102,  and  the  result  sloivs  to  1*  I 
that  where  the  evidence  is  «utli 
that    the    Court    cunchules  tliU 
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jppears  to  be,  that  where  the  testator  prodaces  the  Will,  with 
1  his  signature  visibly  apparent  on  the  face  of  it,  to  the  wit- 
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the  witnesses  (or  either  of  them) 
I   il  not  see  the  signature,  the  fact 
jt  the  testator  spok^,  to  the  wit- 
I  n««»of  the  attested  document  as 
liis  Will,  or  stated  that  he  had 
tiijned  the  Will,  but  the  witnesses 
I  were  not  able  to  see  bin  signature 
that  is  not  a  sufficient  acknowledg- 
liiRnt.    In  Blake  v.  Blake,  it  was 
I  decided  that  to  constitute  a  sutti- 
.  lent  acknowledgment,  within  sect. 
II  of  the  Wills  Act,  the  witnesses 
I  must  at  the  time,  of  acknowledg- 
ment see,  or  have  the  opportunity 
Uf  seeing,  the    signature  of  the 
testator,  and  if  such  be  not  the 
lea*  il   is    immaterial    whether 
tlie  signature  be,  in    fact,   there 
at  tiie  time    of    attestation,    or 
I  whether  the  testrtor  say  that  the 
paper  to  be  attested  is  his  will, 
hi  that  his  signature    is    inside 
I  the  paper.     In  this  case,  Jesscl, 
I  M.D.,  after    expressing    his    ap- 
I-roval  of  the  law  ns  laid  down  by 
Ur.  Lusliington    in    Hudson    v. 
Parker,  1  Uob.   14,  dij^cusses  the 
I  judgment  of  Sir  C.  Cresswell  in 
liwillim  r.  Uwillim,  3  Sw.  &  Tr. 
iXi,  ami  dissents  fronv  the  view 
jot  Lord  Penzance,  expressed  in 
Becitett  V.  Howe,  L.  R.  2  P.  &  U.  1, 
that  i;ir  C.  Cresswell  meant  to  lay 
ilown  the  doctrine  that,  if  the  wit- 
ies  were   unable    to    see  the 
|Mj!naturo,  the  testator  saying  he 
signed   would   be  sufflcient. 
;  it  is  to  be  observed  that  in 
[the  absence  of  affirmative  proof 
jthat  the  witnesses  did  not  see,  or 
roiild  not  have  seen,  the  signature 
jof  the  testator,  the  Courts  will, 
jNeM  there  is  evidence  to  the 
jtontmr)),  in  the  absence  of  fraud, 
jpreiiiimB  in  a  cose  where  there  is 


a  proper  attestation  clause,  or  where 
the  evidence  sIjows  that  the  testa- 
tor knew  the  law,  that  the  attesting 
witnesses  saw  the  acknowledged 
signature.  Woodhouse  v.  Balfour, 
13  P,  D.  2 ;  not  so,  however,  where 
there  is  no  ibrmal  attestation 
clau.se  and  no  affirmative  evidence 
that  at  the  time  of  attestation  the 
deceased's  name  was  on  the  paper; 
for  the  mere  production  of  it  to 
the  witnesses  with  u  request  that 
they  will  sign  it  us  a  paper,  is  not 
in  itself  sufficient  to  justify  the 
Court  in  drawing  the  inference 
that  it  was  already  signed  by  the 
deceased  :  Fischer  v.  Pnpham,  L. 
K.  3  P.  &  D.  246.  In  Blake  r-. 
Knight,  3  Curt.  .')47,  561,  in  deal- 
ing with  the  rjuestion  of  what 
evidence  should  lead  the  Court  to 
pronounce  for  or  against  the  va- 
lidity of  a  Will  duly  attested  on 
the  face  of  it,  Sir  H.  Jenner  Fust 
."aid : "  The  first  point  to  consider  is 
whether  it  is  absolutely  necessary 
to  have  positive  affirmative  testi- 
mony by  the  subscribed  witnesses 
that  the  Will  was  actually  signed 
in  their  presence  or  actually  ac- 
knowledged in  their  presence  i  is 
it  absolutely  neces.sary  under  all 
circumstances  that  the  witnesses 
should  concur  in  stating  that  these 
facts  took  place  ?  or  is  it  absolutely 
necessary  where  the  witnesses  will 
not  swear  positively  that  the  Court 
should  pronounce  against  the 
validity  of  the  Will.  I  think  these 
are  not  absolute  requisites  to  tho 
validity  of  a  Will.  I  think  tho 
Court  must  take  into  considera- 
tion all  the  circumstances  of  tho 
cose  and  judge  from  them  collec- 
tively whether  there  was  not  at 
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njsses,  and  requests  them  to  subscribe  it,  this  is  a  sufficient 


iMH; 


least  an  ackno\N  ledgment  of  a 
si;;nature  already  existing  on  the 
face  of  the  Will  at  the  time  of 
attestation  ?  The  testator  must 
have  known  how  to  give  validity 
to  a  testamentary  paper  in  the 
year  1838.  No  doubt  the  memory 
of  the  witnesses  fails  them  with 
reference  to  circumstances  iiappen- 
ing  nearly  four  years  ago.  The 
Court  cannot  safely  trust  to  the 
memory  of  witnesses  under  such 
circumstances :  it  must  anc.iu  to 
the  facts  of  the  case,  and  siiy 
whether  it  is  satisfied  that  the 
name  of  the  deceased  was  written 
to  the  Will  when  the  witnesses 
signed  H,  whether  it  .vns  signed 
in  th'^ir  presence,  cv  signed  before- 
hand and  acknowledged  in  their 
presence."'  And  the  same  learned 
judge  in  Cooper  v.  Bockett,  3  Curt. 
659,  663  (affirmed  in  the  Privy 
Council),  said  that  "  vhere  the  res 
gestm  do  not  confirm  the  impres- 
sions of  the  witnesses  the  Court 
must  look  at  the  circumstances  of 
the  case  as  it  is  always  at  liberty 
to  do."  In  Wright  v.  Sander- 
son (nbisvp.),  Lord  Selborne,  after 
quoting  these  two  judgments  of 
Sir  H.  Jenner  Fust,  and  after 
stating  that  the  reasons  given  by 
Dr.  Lushington  for  the  decision 
of  the  Judicial  Committee  in  Lloyd 
V.  Roberts,  12  Moo.  P.  C.  165, 
proceed  on  the  same  principles 
and  upon  the  presumption  of  the 
due  execution  of  a  holograph  will 
on  the  face  of  which  everything  is 
regular,  and  wliere  there  is  no  ques- 
tion of  fraud,  affirms  the  judgment 
of  Sir  J.  Hannen,  pronounced  for 
the  validity  of  u  holograph  codicil 
in  a  case  in  which  neitlier  of  the 
attesting  witnesses  could  say  any- 
thing as  to  what  writing  was  on 


the  paper,  nor  as  to  whether  the 
testator's  signature  was  tliere  wlun 
they  signed,  and  where  both  said 
that  they  did  not  see  him  sign. 
Lord  Justice  Fry  in  the  sar.ecase 
held  that  as  the  codicil  ex  jm 
appeared  to  be  properly  execiiteJ 
and  the  presumption  onmi  rik 
esse  acta  was  strengthened  kite 
conduct  of  the  testator,  whict 
showed  an  anxious  and  intelligent 
desire  to  do  everything  regularlr, 
that  presumption  was  not  rebuild 
by  the  evidence  of  the  witnes-es 
who  appeared  to  have  been  nerv- 
ous and  confused  on  the  occw 
of  tlie  attestation,  and  whose  recol- 
lection of  what  took  place  tc 
evidently  imperfect.  So,  tuo,  ia 
Daintree  v.  Fasulo,  13  P.  D.  07, 10:', 
Butt,  J.,  in  holding  that  a  coilidl 
was  entitled  to  probate  in  a  e*c 
in  Avhich  the  witnesses  were  ii.t 
aware  that  the  paper  was  a  testi- 
mentary  paper,  and  had  no  cleat 
recollection  as  to  the  signature, 
points  out  that  his  decision  is  ia 
accordance  with  thai  of  Sir  11. 
Jenner  Fust  in  tlie  case  of  In  ilf 
goods  of  Thomson,  4  Not.  of  Ca 
643,  and  that  that  case  notwitii- 
sUmding  the  observations  of  Lonl 
Penzance  in  Pearson  v.  '.'earsoii, 
L.  R.  2  P.  &  D.  451,  was  not  in- 
consistent with  the  decision  of  llie 
Privy  Council  in  Ilott  v.  Genge, 
4  JIoo.  P.  C.  265,  because  the 
leading  feature  in  Ilott  r.  Cnnfe, 
viz.,  that  the  witnesses  were  not 
allowed  to  see  the  testator's  signa- 
ture, which  was  covered  up,  diil 
not  exist  in  the  case  of  In  tk 
goods  of  Thomson.  This  vie* 
was  affirmed  in  the  Court  o( 
Appeal. 

It  will  be  observed  that,  in  tie 
case  of  Blake  r.  Blukc  also,  tlif 


I  acknowledgment 
I  are  unable  to  sae 
Ithemin  to  sign,  i 
I  instrument  they  t 
Cresswell,  the  wit 
I  Lis  signature  on  a 
JTIiey  sawno  writi 
I  witnessed  was  on 
I  the  middle :  On  t 
■was  produced  for  ] 
Itlicre  was  no  evide 

liignature   was   cove 

I  may  be  that  there  is 

[between  the  rule  in  th 

Jtlietestatoracknowlet 

Iture,  and  in  cases  wl 

■in  the  presence  of  t 

|tL<  to  what  opportun 

Itilitythere  must  be  of 

Iseeing  wiiat  it  is  tht 

|SeeSra.i,ht'.  Smith,  L. 

1143.   On  tlie  applict 

Jniaxim  "omnia  prwst 

mm  acta"  see  Woodh 

|{our,  13  P.  D.  2,  and  j 

(r)  In  the  following 

Iwas  held  to  be  a  suffic. 

Ileiigment :  Gaze  v.  Gaze 

■Blaket).  Knight,  t6.,  5-1 

If.  Keigwin,  ib.,  607. 

M  Davis,  ik,  748.     I 

JcfABhmorc,  ib.,  756. 

3Bixkett,3Curt.64i)  ;  . 

■419,   In  the  goods  o 

4.Vot,ofCa8.  643.   Le 

'  Not.  of  Can.   704. 

[Jackson,  6  Not.  of  Ci 

Euigoyne  v.  Showier, 

poaanquet  v.  Bosanqi 

hloyd  V.  Rober 

-C,  158.   Gwillimv 

Pff.  &  Tr.  200.     Vii 

Ner,3Sw.&Tr.58C 

Howe,  L.  R,  2  P.  &  D. : 

'■  liiglesant,  L.  R.  3  I 
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I  acknowledgment  of  bis  signature  (r) :  But  not   where  they 

are  unable  to  see  the  signature,  and  the  testator  merely  calls 

them  in  to  sign,  without  giving  them  any  explanation  of  the 

instrument  they  are  sig/iing(s).     So  in  a  case  before  Sir  C. 

Cresswell,  the  witnesses  were  invited  by  the  testator  to  witness 

(lis  signature  on  a  paper  which  appeared  to  them  to  be  a  blank : 

JThey  saw  no  writing  whatever  on  it,  and  the  signature  they 

witnessed  was  on  the  fourth  side  of  a  sheet  of  paper  folded  in 

Itiie  middle :  On  the  first  side  of  that  sheet,  when  the  paper 

Ivas  produced  for  probate,  there  appeared  to  be  a  codicil ;  but 

Itliere  was  no  evidence  that  anything  was  written  on  the  paper 

Daintree  v.  Fasulo,  13  P.  D.  6V, 
102.  It  ia  not  necessary  that  a  tes- 
tator should  state  to  the  witnesses 
that  it  is  his  signature  :  the  produc- 
tion of  a  Will  by  a  testator,  it  hav- 
ing his  name  upon  it,  and  a  request  to 
the  witnesses  to  attest  it,  would  he  a 
suHicient  acknowledgment  of  the 
signature  under  the  statute  :  Ilott 
V.  Genge,  3  Curt.  172,  175,  per  Sir 
H.  Jenner  Fust.  See  also  Blake 
V.  Knight,  ibid.  563,  564.  In  the 
goods  of  Thomson,  4  Notes  of  Cas. 
643.  Leech  v.  Bates,  6  Notes  of 
Cas.  704,  by  Sir  H.  Jenner  Fust. 
The  like  was  held  where  the  testa- 
tor had  intimated  to  the  same 
ett'ect  Ijy  (jestiires :  In  the  goods  of 
Davies,  2  Robert.  337.  The  request 
of  another  person  in  the  presence 
of  the  testator  may  be  eijuivulent 
to  a  retiuest  by  the  testator  him- 
self. Faulds  I'.  Jackson,  6  Notes 
of  Cas.  Suppl.  1.  Re  Jones,  Dea. 
&  Sw.  3.  Jiiglesiint  i-.  Inglesunt, 
L.  R.  3  P.  &  D.  172. 

(s)  In  tlie  following  cases  there 
was  held  to  be  no  suWicieut  ac- 
knowledgment; Holt  V,  Qeiige,  3 
Curt.  160  (affirmed  in  Privy 
Council,  4  Moo.  P.  C.  265).  Hud- 
son V.  Parker,  1  Rob.  14.  In  the 
goods  of  Summers,  2  Rob,  295. 
Croft  V.  Croft,  4  Sw.  &  Tr.  10.    lu 
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liijnature  was  covered  up.  It 
r  be  that  there  is  a  distinction 
[between  the  rule  in  the  cases  where 
[tlietestatoracknowledges  his  signa- 
Iture,  and  in  cases  where  he  signs 
lin  the  presence  of  the  witnesses, 
|a.«  to  what  opportunity  or  possi- 
[bilitythere  must  be  of  the  witnesses 
iKeing  wliat  it  is  that  is  written. 
JSeeSra.ai  V.  Smith,  L.  P.  1  P.  &  D. 
1 143.  On  the  application  of  the 
jmaxim  ^'' omnia  prmsumuntur  rite 
tm  acta,"  see  Woodhouse  v.  Bal- 
jfcur,  13  P.  D.  2,  and  post,  j).  91. 

(r)  In  the  following  cases  there 

Ivas  held  to  be  a  sufficient  acknow- 

lledgment :  Gaze  v.  Gaze,  3  Curt.  45 1 . 

iBlake v.  Knight,  ib.,  547.   Keigwin 

|t.  Kei<;win,  ib.,  607.     In  the  goods 

[  Davis,  ib.,  748.     In  the  goods 

fAshmore,  ib.,  756.     Cooper  v. 

2Bockett,3Ciut.  649  ;  4  Moo.  P.  C. 

|419.  In  the  goods  of  Thomson, 

|4  .\ot,  of  Cas.  643.   Leech  v.  Bates, 

Not.  of  Cas.   704.     Faulds  v. 

Jackson,  6  Not.  of  Cas.  Supp.  1. 

lurgoyne  v.  Showier,  1  Rob.  12. 

kinquet  V.  Bosanquet,  2  Rob. 

hloyd  V,  Roberts,  12  Moo. 

.0,158.   Gwillim  r.  Gwillim,  3 

Bw,  &  Tr.  200.     Vinnicombe  v. 

Butler,  3  Sw.  &  Tr.  580.  Beckett  v. 

Rowe,L.R.2P.&D.  1.  Inglesant 

;le6ant,  L.  R.  3  P.  &  D.  172. 
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the  attestation 
must  b«  after 
the  testator 
has  signed  or 
acknowledged 
Ills  signature 
to  both  the 


before  the  signatures  were  put  there  :  And  on  that  ground,  ttti 
learned  judge,  after  consideration,  refused  to  admit  thepape 
to  probate  (<)• 

It  may  here  be  observed,  that  the  Wills  Act  further  enacts,! 
sect.  18,  "  that  every  wiP.  executed  in  manner  hereinbefore  mec  | 
tioned  shall  be  valid  without  any  other  publication  thereof." 
And  it  has  been  said  (w),  that  the  result  of  this  enactmtD:! 
is,  that  the  testator  need  not  inform  the  witnesses  of  tit 
nature  of  the  instrument  they  are  attesting,  and  that  even  ifl 
he  deceives  them  and  leads  them  to  believe  that  it  is  a  ded  i 
and  not  a  Will,  the  execution  is  good  notwithstanding. 

Again,  in  the  construction  of  the  Statute  of  Frauds,  it  m\ 
held  that  the  Act  did  not  require  that  the  witnesses  sbonlii 
subscribe  in  the  presence  ■  '  each  othei,  but  that  they  mi<;ii:  I 
attest  the  execution  separately,  at  different  times  (t).  m 


the  goods  of  Swinfoid,  L.  R.  1  P. 
&  D.  630.  Pearson  v.  Pearson, 
L.  R.  2  P,  &  D.  451.  Morritt  v. 
Douglas,  L.  R.  3  P.  &  D.  1. 
Fischer  v.  Popham,  L.  R.  3  P.  & 
D.  246.  Blake  v.  Blake,  7  P. 
D.  102.  It  is  not  sufficient  merely 
to  produce  the  paper  to  the  wit- 
nesses where  it  does  not  appear 
that  the  signature  of  the  testator 
was  affixed  to  it  at  the  time. 
Ilott  V.  Genge,  3  Curt.  160,  181, 
per  Sir  H.  Jenner  Fust.  In  the 
goods  of  Ashton,  5  Not.  of  Cas.  548. 
(t)  In  the  goods  of  Hammond, 
3  Sw.  &  Tr.  90.  It  will  be  seen 
from  the  cases  cited  above  that 
evidence  is  admissible  as  to 
whether  the  signature  of  the  testa- 
tor was  on  the  Will  at  the  time  of 
attestation.  But  sometimes  it 
happens  that  no  direct  evidence  is 
forthcoming.  In  such  cases  the 
Court  ifl  at  liberty  to  judge  from 
the  circumstances  of  the  case 
whether  it  was  probable  that  the 
nr.me  of  tl:e  testator  was  on  the 


Will  at  the  time  of  aftestatkl 
In  the  goods  of  Huckvale,  LfJ 
1  P.  &  D.  375,     In  the  goods 
Pearn,  1  P.  D.  70.    The  fact  tk| 
there  is  an  attestation  dau-e  i- 
the  proper  form  would  seem  i»i;| 
to  he  some  evidence  that  thenaictl 
of  the  testator  was  on  the  Vil!  i 
the  time  of  attestation.    Ini!it| 
goods  of  Huckvale  (uhi  sup.). 
the    goods    of    Pearn  {itbi  aij..| 
Wright  V.  Rogers,  L.  R. !  P. ill 
678.      Woodhouse  v.  Balfour,  IJ 
P.  D.  2.     See  further  on  tliispdii:,! 
Smith  V.  Smith,  L.  R.  IP. 41' 
143.      But    the   existence  of  1 1 
attestation  clause  is  not  conclufivt  | 
In  the  goods  of  Swinford,  L.  R  i 
P.  &  D.  630,     Croft  v.  Croft,  t  J 
Sw,  &  Tr,  10.    Fischer  v.  Popham  | 
L.  R.  3  P,  &  D.  246. 

(m)  Sugden's^Essay,  p.  140,  cilinj  I 
Trimmer  r.  Jackson,  4  Burii,E.L[ 
1 30.  Briti?h.Museum  v.  Vhk !  | 
Moo,  &  P,  689, 

(»)  Ellia  »,  Smith,  1  Ves.  J«i  | 
12, 


the  Wills  Act  i 

to  the  Will  sha 

I  siimatare  is  mad 

1      " 

mast  attest  in  tl 
I  iither  {x).    And 
I  the  Xd  is  not 
I  attest  and  subscr 
I  been  made  or  ack 
■present  at  the  sa 
I  has  subscribed  be 
I  signature  in  the  j 
[then  subscribes  ii 
I  testator,  this  is  n 
I  then  expressly  « 
I  previously  made 
\ii(knotcledge  his  si 
[may  acknowledge 
|A'in;jf(z),  a  testat 
iTtituess  (his  sister 
lit :  On  a  subseque 
I  were  present,  he 
Ireqaested  the  othe 
[saying  in  the  pre 
I  signature,  "  This 
leister,  as  yoa  see  ; 

{/)  Cooper  V.  Boc' 
|6.')9,  per  Sir  H.  -1 
jFauMs  r.  Jackson,  6 
pppl.  1.  In  the  goi 
JDca.  &  Sw.  1.  In 
jrulton,  5  Moo,  P.  ( 
jtarae  Court  held  (wi( 
|ing  to  their  previous 
lllie  witnesses  must  i 
mirtmee  of  each  other 
[Iw  er,  has  not  heoi 

(y)  Moore  v.  King, 
jCMperi).  Beckett,  tttc, 
IP.  0.419.    See  also 
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[the  Wills  Act  makes  it  necessary  that  both  the  witnesses 

I  to  the  Will  shall  be  present,  at  the  same  time,  when  the 

siffnature  is  made  or  acknowledged  by  the  testator.  And  they 

must  attest  in  the  presence  of  the  testator,  though  not  of  each 

iitker  (x).    And  it  appears  to  be  now  fully  established  that 

tlie  Act  is  not  complied  with,  unless  both  tvitnesses  shall 

attest  and  subscribe  nftar  the  testator's  signature  shall  have 

I  been  made  or  acknowledged  to  them  when  loth  are  actually 

sent  at  the  same  time  (y).     And  if  one  of  the  witnesses 

I  lias  subscribed  before  the  testator  sigas  or  acknowledges  his 

signature  in  the  presence  of  both,  and  the  other  witness  alone 

then  subscribes  in  the  presence  of  the  former  witness  and  the 

testator,  this  is  not  sufficient  even  though  the  former  witness 

then  expressly  acknowledges  the   signature  which   he  has 

[previously  made :  For  the  Act  says  that  the  testator  may 

Uckmicledge  his  signature  ;  but  does  not  say  that  the  witnesses 

[may  acknowledge  their   subscriptions.     Thus,  in  Moore  v. 

|Ain(ji(2),  a  testator  signed   a  codicil   in  the  presence  of  a 

Imtness  (his  sister)  who,  at  his  desire,  attested  and  subscribed 

[it :  On  a  subsequent  day,  when  the  sister  ai.d  another  person 

Iwere  present,  he  desired  her  to  bring  him  the  codicil,  and 

[requested  the  other  person  present  to  attest  and  subscribe  it, 

[saying  in  the  presence  of  both  parties  and  pointing  to  his 

pignature,  "  This  is  a  codicil  signed  by  myself  and  by  my 

[sister,  as  you  see  ;  you  will  oblige  me,  if  you  will  add  your 


witnesses  being 
present  at  tlie 
Kame  time : 

and  ihej  must 
attest  in  the 
presencd  of  the 
testator, 
though  not  of 
each  other : 


•i 


(/)  Cooper  V.  Bockett,  3  Curt. 
[659,  jxr  Sir  H.  -lenner  Fust. 
[Faulda  r.  Jackson,  6  Notes  of  Cas. 
[fiuppl.  I.  In  the  gooils  of  Webb, 
[Dea,  &  Sw.  1.  In  Casement  v. 
Il'ulton,  6  Moo.  P.  C.  C.  130,  the 
Iwrae  Court  held  (without  advert- 
|inR  to  their  previous  decision)  that 
Itte  witnesses  must  attest  in  the 
frmnte  of  each  other.  This  case, 
Iw  er,  has  not  been  followed. 

(S)  Moore  v.  King,  3  Curt.  243. 
|*'wpert).  Bockett,  ibid.  648.  4  Moo. 
|r  f.  410.    See  also  I»  the  goods 


of  Allen,  2  Curt.  331.  In  the 
goods  of  Olding,  2  Curt.  865.  In 
the  goods  of  Simmonde,  3  Cui't. 
79.  In  the  goods  of  Byrd,  3  Curt 
117.  Pennant  v.  Kingscote,  3 
Curt.  6J3,  647.  Hindmarsh  v. 
Charlton,  8  H.  of  L.  160.  The 
words  of  the  Act  are  prospective, 
such  witnesses  "thall  attest  and 
shall  subscribe  the  Will  in  the 
presence  of  th»^  testator  : "  3  Curt. 
600,  per  Sir  H.  Jenner  Fu»t. 
(i)  3  Curt.  243. 
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signature,  two  witnesses  being  necessary :  "  That  party  then 
subscribed  in  the  presence  of  the  testator  and  his  sister,  \h.  \ 
latter  who  was  standing  by  him,  pointing  to  her  signature  ani 
saying,  "  There  is  my  signature,  you  had  better  place  yonrsl 
underneath  :  "  She  did  not,  however,  re- subscribe :  And  it  was  | 
held  by  Sir  H.  Jenner  Fust,  that  the  instrument  was  not  suffi- 
ciently attested  under  the  new  statute, 
what  is  to  be         It  will  be  observed  that  the  provision  of  the  Statute  of  I 

considered  as  i         .  i    ,••  I 

the  presence  of  Frauds,  requiring  that  the  witnesses  shall  attest  and  subscrit«  | 
es  a  or .      ^^  ^j^^  presence  of  the  testator,  is  continued  in  the  statute  > 
Victoria,  and  as  the  language  in  both  the  Acts  is  the  same  i 
in  this  respect,  it  should  seem  that  the  decisions  which  have 
taken  place  as  to  the  former  will  govern  the  construction  of 
the  latter.     The  result  of  them  is,  that  it  is  not  requisite  that 
the  testator  should  actually  see  the  witnesses  sign,  but  that  ii 
is  sufficient  if  he  might  have  seen  them  if  he  chose  to  look  (A 
Thus  where  a  Will  was  executed  by  the  testatrix  in  h\ 
carriage  and  the  witnesses  subscribed  in  the  attorney's  oice, 
opposite  to  the  window  of  which  the  carriage  was,  so  that  ste 
might  have  seen  them  through  the  window  while  subscribinj, 
it  was  held  that  the  statute  was  satisfied  {h).     But  where  tlie 
witnesses  sighed  in  an  adjoining  room  to  that  in  which  tlie 
testator  was,  and  the  door  between  them  was  open,  but  lie  I 
was  not  in  such  position  that  he  could  see  them,  it  was  li 
that  the  attestation  was  ill  (o).    In  a  case  in  the  Prerogative! 
Court  ((f),  where  the  question  arose  on  a  Will  made  aftal 
the  Wills  Act  came  into  operation,  the  witnesses  had  attested  j 
in  the  room  where  testator  was  lying  in  bed  with  the  bed- 
curtains  closed  around  him,  so  that  he  could  not,  for  that  I 


(a)  Shires  v.  Glascock,  2  Salk. 
688.  Day  v.  Smith,  3  Salk.  395. 
Todd  V.  Winchehea,  M.  &  Molk. 
12. 

(6)  Casson  v.  Dade,  1  Bro.  C.  C. 
99. 

(e)  Doe  V.  Manifold,  1  M.  &  S. 
249.    Winchelsea  v.  Wauchope,  3 


Euss.  441.  Held,  Accord.  bIdmIIk  | 
WillsAct,In  the  Roodsof  Ne»TMii,  j 
1  Ciu-t.  914.  In  the  goods  4 
Ellis,  2  Curt.  395.  In  the  ff^M 
of  Colman,  3  Curt.  118.  Jeiual 
V.  Ffinch,  5  P.  D.  106. 

(d)  Newton  v.  Clarke,  2  Ciirl| 
320. 


reason,  have  scei 
Sir  H.  Jenner  F 
cnted  by  the  deci 
I  are,  who  attest  i 
[tlie  time,  they  d( 
I  though  he  may 
[accordingly  adm 
[casein the  same 
I  curtain  closed,  an 
;y  subscribed, : 
I  sibility  have  seen 
been  closed,  by 
[  weabess,  to  have 
I  in  which  she  coul 
[  that  the  statute  w 
[the  case  from  the 
I  seen  but  that  th 
Ijadge  added  that  i 
I  no  difference,  in 
U  down-stairs, 
jsnbscription  of  th 
j  from  that  in  whicl 
I  been  in  a  position 
I  as  they  subscribed 
Though  the  test 
jbe  could  have  seer 

The  Wills  Act 
IBhall  be  necessary 

(')  Tribe  v.  Tribe, 
|C»*.  132.    S.  C.  1  Rol 

(!)  Norton  v.  Basset 
ISM.  In  the  goods  of 
■Jurist,  N.  S.  248,  24 
|Wade  laid  it  down  t 
tet  18,  whether  the  tei 
jliave  seen,  not  whethe 
witnesses   sign  t 

W.E.— VOL.  I. 
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reason,  have  seen  the  witnesses  while  they  were  suhscribing ; 
Sir  H.  Jenner  Fust  was  of  opinion  that  where  a  paper  is  exe- 
cuted by  the  deceased  in  the  same  room  where  the  witnesses 
are,  vbo  attest  it  in  the  same  room  where  the  testator  was  at 
the  time,  they  do  attest  it  in  the  presence  of  the  testator, 
though  he  may  not  actually  see  them  sign:  The  Will  was 
accordingly  admitted  to  probate.  But  in  a  subsequent 
case  in  the  same  Court  (e),  where  the  testatrix  lay  with  the 
curtain  closed,  and  her  back  to  the  attesting  witnesses  when 
they  subscribed,  and  it  appeared  that  she  could  not  by  pos- 
sibility have  seen  them  do  so,  even  if  the  curtains  had  not 
been  closed,  by  reason  of  her  inability,  from  her  state  of 
weakness,  to  have  turned  herself  in  her  bed  into  a  position 
I  in  which  she  could  have  seen  them  sign,  the  same  judge  held 

t  the  statute  was  not  complied  with,  and  he  distinguished 
I  the  case  from  the  former  one  where  the  testator  could  have 
[seen  but  that  the  curtains  were  closed;   And  the  learned 

ge  added  that  in  the  present  case  there  would  have  been 
I  no  difference,  in  principle,  if  the  witnesses  had  signed  the 

11  down-stairs.  Sir  John  Dodson  held  that  where  the 
I  subscription  of  the  witnesses  takes  place  in  a  different  room 
I  from  that  in  which  the  testator  is,  he  must  be  proved  to  have 
[been  in  a  position  whence  he  could  have  seen  the  witnesses 
I  as  they  subscribed  their  names  (/). 

Though  the  testator  was  blind,  yet  it  must  be  shown  that 
Ihe  could  have  seen  the  witnesses  sign,  had  he  had  his  eye- 
[sighK//). 

The  Wills  Act  provides  (yg)  that  "  no  form  of  attestation  "'  f"™. "f 

I  .  ^  Attestation 

I  mall  be  necessary."     It  is,  •  therefore,  sufficient  if  the  wit-  necessary: 


W  Tribe  v.  Tribe,  7  Notes  of 

|Ca>.  132.    S.  C.  1  RoLert.  775. 

(.0  Norton  V.  Basset,  Dea.  &  Sw. 

iM.  In  the  goods  of  Trinmel,  11 

jJurist,  N.  S.  248,  249,  Sir  J.  P. 

|Wilde  laid  it  down  that  the  true 

kst  is,  whether  the  testator  might 

'»ve  seen,  not  whether  he  did  see 

"ic  T^ntnesses  sign  their  names. 

V.E.--V0L.  I. 


The  testator  must,  it  would  seem, 
te  conscious  of  the  presence  of  the 
attesting  witnesses  :  Right  v.  Price, 
Doug.  241.  In  the  goods  of  Kel- 
lick,  3  Sw.  &  Tr.  578  ;  Jenner  ». 
Ffinch,  5  P.  D.  106. 

(jf)  In  the  goods  of  Piercy,  1 
Hohert.  278. 

(gg)  Section  9. 
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■(lio  witiic*-»cs 
may  Hubneribe 
by  mark : 


or  willi  a 
giiidvd  band 
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nesses,  without  any  attestation  clause  of  any  descriptioi 
merely  subscribe  their  names  (A).  But  it  must  be  obserrdJ 
that  unless  there  is  an  attestation  clause,  reciting  that  tL;| 
formalities  prescribed  by  the  Act  have  been  complied  wii 
the  executor  cannot  obtain  probate  in  the  usual  way  on  his  I 
own  oath  ak  / ;  but  must  produce  an  affidavit  from  one  o(l 
the  attesting  witnesses,  or  some  other  satisfactory  evidennl 
showing  tha'w  the  solemnities  have  been  performed  as  required  I 
by  the  8tatute-(i). 

The  decisions  {k)  on  the  construction  of  the  Statute  oil 
Frauds   appear  to  make  it  clear  that  in   the  case  of  tkl 
witnesses,  as  well  as  of  the  testator  (0,  a  subscription  kl 
mur''   is   sufficient,    notwithstanding   the    witness  be  alkl 
to  write.     And  these  decisions  have  been  followed,  in 
Ecclesiastical  Court,  in  the  construction  of  the  Wills  Act  ( 
So  where  a  Will  was  attested  by  one  witness  in  his  on  I 
handwriting,   and  he  also  held  and  guided  the  hand  ofi| 
second  witness,   who  could  uct  write  or  read,  uud  in 
way  the   second    (vitross's   name   was   written  as  attesticl 
witness,   the    testator    having  desired    the  two   to  attiit 
was  held    a    sufficient    attestation    under    tbo  ^l 


this 


(/i)  Bryan  h.  White,  2  Robert. 
310.  An  attestation  clause  forms 
ro  part  of  a  [Will  or]  codicil  even 
when  written  by  the  testator,  and, 
therefore,  a  recital  by  mistake  in 
an  attestatioD  c1au.ie  to  a  codicil 
tliat  a  former  codicil  was  cancelled 
does  not  revoke  that  codicil  :  In 
the  jjoods  of  Atkinson,  8  P.  D.  165. 

(i)  See  font,  Pt.  i.  Bk.  iv.  Ch.  ir. 
§  III. :  and  see  the  Rules  of  1862  & 
1871  (non-c(mtentiou8),  Nos.  4,  5, 
0  and  7. 

(it)  Harrison  w.  Harrison,  8  Vej. 
18ft.     Addy  v.  Qrix,  tWrf.,  604. 

{I)  See  Baker  v.  Dening,  8  A.  & 
E.  94,  ante,  p.  64. 

(m)  In  the  goods  of  Aslimore,  3 
Ciiri.  75ii.  In  the  goods  of  Amisn, 
2  Robert.  110.    8.  C.  7  Notes  of 


Cas.  274.    See  als)  Hinduiarsh 
Cha"ltou,  b  II.   of  L.   160,  Tkl 
initials  o{  the  witnesses  may  m 
stitutc  a  suflicient  subscription ai>i| 
attestation,  if  made  by  thcnifil 
their  signatures  as   attesting  tl»  I 
execution  :  In  the  goods  nfCliii-J 
tian,  2  Robeit.  110.    So  o1m)I 
initial  of  a  testator  and  tLe  atH  I 
ing  witnesses  in  the  in«r(,'inofil(| 
will  opposite    interlineations  a«[ 
sufficient  to  render  the  interlina  [ 
tions   valid  under  Section  2!  J 
the  Wills  Act;  In  the  rooJj^ 
Blewitt,  6  P.  I).  liO;  tlioii(;li  ik| 
ii.itials  of   the    witnesses  in  IH 
margin,  if  meraly  phiced  toalMJ 
the  alteration,  will  not  serve nsiiil 
attestation  to  tlie  will  itself;  IM 
goods  of  Martin,  1  Roboit,  1\i 


\kd{n).    Dut  ; 
j  statute  (o). 

It  has  been 
I  witness,  an  ack 
I  scribed  sigiiatur 
|Act(p).    Aceon 
Ion  the  re-execu 
lover  his  previou 
Ijast  held  that 
lledgmeut  of  the 
leafficient  complic 
Jtlie  witness  to  su 
Jly  the  decision 
raliil  subscriptioi 
Inanie  of  the  wit 
|itW.    It  was  fu: 

(n)  Harrison  v.  I 

II"    In  the  goods  o 

t  Tr,  153.    Lewis  v. 

tTr.  153.    But  the 

pnnot  subscribe  for  I 

jilii'gno(lnofWhite,2 

»1.   Ill  the  goods  of 

P.  D.  80.  The 
mother  should  sign 
lannot  be  construed 
k-ription  by  tliat  v 
Wuiigli  he  cannot  w 
k'lit  make  his  nia 
Mi  of  Cope,  2  Rob 
lacase  where  tlie  I 
Fitnesses,  who  were  i 
m'l  the  top  of  the 
potber  person  (the  d 

")  wrote  their  nam 
|w  rejected  the  mo 
Ve.and  observed,  tl 
pn's  \m\  is  gniiie 
J  ""^n,  •  i,t  that  h 
pn  sigi.c.1  the  na 
mm :  In  the  good 
I'^'^tesofCns  15. 


Oil.  II.  §  II.]     Of  the  Attestation  of  Wills. 

kd{n).    3ut  an  attestation  by  sealing  will  not  satisfy  the 
I  statute  (o). 

It  has  been  decided  several  times  that,  in  the  case  of  a 
Uitness,  an  acknowledgraen*  by  him  of  his  previously  sub- 
Iscribed  signature  is  not  a  sufficient  compliance  with  this 
|Act(p).  Accordingly  where  an  attesting  witness  to  a  Will, 
[on  the  re-execution  thereof  by  the  testator,  merely  traced 
lover  his  previous  signature  with  a  dry  pen.  Sir  H.  Jenner 
■Fast  held  that  this  amounted  to  no  more  than  to  an  acknow- 
jledgioeut  of  the  signature,  which  had  been  held  not  to  be  a 
Itnfficient  compliance  with  the  statute,  inasmuch  as  it  requires 
[the  witness  to  siihscrihe  the  Will  (7).  And  it  is  now  settled 
|i)T  the  decision  of  the  House  of  I<ords  (r),  that  to  make  a 
naliil  subscription  and  attestation  there  must  be  either  the 
iDams  of  the  witness,  or  some  mark  intended  to  represent 
lit  (i).   It  was  further  held  in  that  case  that  a  correction  of 


sa 


but  not  by 
seal  : 

acknowledg- 
ment of  sign;*- 
turo  not  hutii- 
cient : 


tlicre  must  be 
either  tlio 
name  of  the 
witness  or  a 
mark  intt:n>l- 
ing  to  repi'e- 
seiit  it : 


(n)  Harrison  v.  Elvin,  3  Q.  B. 

17,   In  the  goods  of  Frith,  1  Sw. 

tTr.  153.    Lewis  v.  Lewis,  2  Sw. 

cTr.  153.    But  tho  one  witness 

bnnot  »ul)8cribe  for  the  other  :  In 

P'  ijiiodr,  of  Wiiite,  2  Notes  of  Cas. 

jt61.   In  the  goods  of  Leveiington, 

^1  P.  D.  80.    The    desire    that 

tiotiier  should  sign  for  a  witness 

Hiinot  be  construed  to  be  a  sub- 

^•ription  by  that    witness,  even 

hoiigli  he  cinnot  write  ;   for  he 

ti'r'lit  make  liis  niarlc  :    In   the 

>k18  of  Cope,  2  Robert.  aS.'i.     So 

ucase  where  the  two  attssting 

►itneases,  who  were  able  to  write, 

|el«l  the  top  of  the  pen,  whilst 

Bother  person  (the  di-awer  of  tho 

^ill)  wrote  their  names,  Sir  H.  J. 

tu  rejected  the  niotic  »i  for  Pro- 

we,  and  observed,  that  where  a 

fnon's  'luuil  is  guided,  the  act  is 

own,  '  ut  that  litre  another 

piwn  signed  the  names  of  the 

jitnesses ;  In  the  goods  of  Kilcher, 

{Notes  of  Cas,  15. 


(0)  In  the  goods  of  Byrd,  3  Curt. 
117. 

(j))  Moore  v.  King,  3  Curt.  253. 

(q)  Playne  v.  Scriven,  1  Robert. 
772:  In  the  goods  of  Maddock. 
L.  R.  3  P.  &  D.  169.  Where  the 
deceased  execut  d  his  Will  in  the 
presence  of  two  witnesses,  one  of 
whom  also  made  his  mark  in 
attestation  of  the  signature  of  the 
deceased,  and  the  second  witness 
then  wrote  tho  names  of  tlie 
deceased  and  the  witness  opposite 
their  respective  mnrkn,  and  also  the 
word  "  witness,"  but  did  not  sub- 
scribe his  own  name,  tho  Couit 
held  that  he  did  not  by  any  word 
he  wrote  attest  the  signature  of  the 
deceased,  and  that  the  execution 

ds  invalid:  In  tho  goods  of 
Eynon,  L.  R.  3  P.  &  D.  92. 

(r)  Hindmarsh  t>.  Charlton,  8 
H.  of  L.  160,  affirming  the  decision 
of  Sir  0.  Cresswell,  1  Sw.  &Tr.  433. 

{»)  A  witness  need  not  sign  I  s 
own  name  if  the  name  actually 
08 


11 
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in  what  part  of 
the  Wil!  tbejr 
must  sub- 
scribe : 


an  error  ^'n  the  previous  writing  of  his  name,  or  his  acknoit-l 
lodgment  of  it,  or  the  adding  a  date  to  it,  will  not  ]t\ 
sufficient  for  this  purpose  (t). 

The  Act,  though  it  requires  that  the  testator  shall  signtliJ 
Will  at  the  foot  or  end  of  it,  is  silent  as  to  the  part  of  the  I 
instrument  where  the  witnesses  shall  subscrihe.  It  was  saiil 
by  Dolben,  J.,  in  Lea  v.  Lihh  («),  with  reference  to  the  State  I 
of  Frauds,  that  if  a  Will  is  written  on  different  sheets  oil 
paper,  and  each  of  the  three  witnesses  subscribe  on  a  different  I 
sheet,  it  is  a  good  subscription  within  that  statute.  If  this  I 
be  good  law,  it  should  seem  to  be  equally  applicable  to  tlitj 
Statute  of  Victoria.  And  it  has  been  held,  accordiDdv, 
in  several  cases  in  the  Ecclesiastical  Court  that  it  matters  Dot,| 
under  that  statute,  in  what  part  of  the  Will  the  attestiifl 
witnesses  sign  their  names ;  provided  it  appears  that  ttiel 
signatures  were  meant  to  attest,  the  requisite  signature  of  m 
testator  («).  The  same  question  was  decided,  after  full  coi[ 
sideration,  by  the  Court  of  Queen's  Bench,  in  the  caseofl 


subscribed  be  intended  to  repre- 
sent his  name :  Ke  Oliver,  2 
Eccl.  &  Adm.  57.  But  a  Will 
signed  by  the  deceased  in  the  pre- 
sence of  two  persons,  one  of  whom 
subscribed  it  with  his  own  name, 
and  the  other  with  tlie  name  of  her 
husband  was  refused  probate  :  In 
the  goods  of  Leverington,  11  P. 
D.  80.  The  signing  of  a  Christiali 
name  if  not  intended  as  a  perfect 
signature  is  not  sufficient :  In  tlie 
goods  of  Moddock,  L.  R.  3  P.  &  D. 
169.  But  where  the  witness  sub- 
scribed "Servant  to  Mrs.  Sper- 
ling," but  without  any  name  ;  this 
was  held  a  sufficient  attestation :  In 
the  goods  of  i^perling,  3  Sw.  &  Tr. 
272.    Bee  further  as  to  what  is  a 

efficient  attestation,  Griffiths  v. 

iriffiths,  L.  R.  2  P.  &  D.  300. 

(()  And  in  a  case  where  an 
attesting  witness  to  a  Will  which 
hod   once   been    duly   executed, 


attested  a  second  execution  of  tkl 
same  Will  by  no  other  act  thanljl 
writing  the  word  "  Bristol'  (tkl 
name  of  the  city),  at  the  end  of  kl 
name  and  the  name  of  tlie  street  iil 
which  she  dwelt  (which  sbe  lull 
written  when  she  attested  tbtl 
former  execution),  it  was  helJljl 
Sir  H.  Tenner  Fust  that  tlie  latiif| 
attestation  was  insuflicieut:  Ii| 
the  goods  of  Trevanioi.,  2  U 
311. 

(ii)  Garth.  37. 

(x)  In  the  goods  of  Davis,  J 
Curt.  748.  In  the  goods  of  Clui«-| 
ney,  1  Robert.  767.  Butrio 
there  were  two  testanieiitarjinst 
ments,  it  was  held  not  siilEciu 
for  the  witnesses  to  subwribe  llfli 
names  at  the  end  of  the  tint  i 
them  alone,  notwithstanding  t 
were  both  written  on  the 
sheet  of  paper :  In  the  goodul 
Taylor,  2  Robert.  411.    Andtdi* 


llloherts  v.  Pldll'q 
Ifrauds,  which  re( 
uod  subscribed  " 
Itended,  that  the 
lis  icritten  under  a 
\mclu(Ung  xcords 

ndsopre^-enting 
iBut  the  Court 
|\rell  be  understoo 

ffitliout  any  referc 
liiame  is  to  be  wi 
hVill  being  subsci 
jvliere  the  witness 
tinmediately  signe 
bequest  with  the  : 
plainly  applicable  1 

1  tlie  Wills  Act. 
Xo  provision  is  ( 

leveral  sheets.     A] 
Icisious  on  the  con! 

3  be  authorities :  j. 

rritten  on  several  c 
attested,  the  w! 
liiole  be  in  the  roo 

icn  by  the  witnes 
kliether  all  the  pi 

■com;  and  further 
live  (:).    But  whei 

I  intended  Will  was 
luplicatc,  one  copy  of 
igned  only  by  the  teste 
Ither  only  by  the  at 
kwo,  it  was  held  t 
Vper  was  entitled  to  ] 
ItcgoodsofHatton,  6 
I  W  4  E.  &  B.  460. 
pas  lollowed  in  the  cni 

kIs  of  Streatley  [18 
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iRokrts  V.  Phillips  (y),  upon  the  language  of  the  Statute  of 

Ifrauds,  which  requires  that  a  Will  of  la:  's  shall  be  "attested 

Ijuid  subscribed "  by  the  witnesses :   It  was  thereupon  con- 

[tcmled,  that  the  prir-.ary  meaning  of  the  word  "  subscribed" 

ksi(Ti»e»  under  and  that  it  must  here  mean  written  tinder  the 

\mchuUng  Kords  of  the  Will,  and  signature  of  the  testator, 

nd  so  preventing  any  spurious  additions  after  the  execution  : 

[But  the  Court   held  that    the   word   "  subscribed "   might 

|\rell  be  understood  as  merely  denoting  a  signing  of  the  name 

ffitliout  any  reference  to  the  part  of  the  paper  on  which  the 

Isame  is  to  be  written ;    and  that  the  requisition  as  to  the 

hvill  being  subscribed  by  the  witnesses  was  complied  with* 

miiere  the  witnesses,  who  saw  it  executed   by  the  testator, 

Binmediately  signed  their   names   on  any   part   of  it  at  hia 

lequest  with  the  intention  of  attesting  it. — This  decision  is 

plainly  applicable  to  the  construction  of  the  word  "subscribe" 

I  the  Wills  Act. 

Xo  provision  is  contained  in  the  Act  as  to  Wills  written  on  attestation  of 
beveral  sheets.     And,  therefore,  in  this  respect  also,  the  de-  ^^  sovei'^'  **° 
[eisions  on  the  construction  of  the  Statute  of  Frauds  appoar  '■•'***'  '• 
)  be  authorities :  And,  they  have  established  that  if  a  Will  be 
Titten  on  several  or  even  separate  sheets,  and  the  last  alone 
attested,  the  whole  Will  is  well  executed,  provided  the 
rliolc  be  in  the  room,  and  although  a  part  may  not  have  been 
on  by  the  witnesses;  and  that  it  is  a  question  for  a  jury 
»liether  all  the  papers  constituting  the  Will  were  in  the 
koom;  and  further,  that  the  presumption  is  in  the  aflirma- 
pe(:).    But  where  a  Will  was  signed  by  the  testator  and 


1  iiitonJed  Will  was  written  in 
jJuplicutc,  one  copy  of  which  was 
igned  only  by  the  testator,  anl  the 
lllier  only  by  the  attesting  wit- 
ftm,  it  was  held  tlmt  neither 
f«p«r  was  entitled  to  probate  :  In 
ic  goods  of  Hatton,  6  P.  D.  204. 

(j)  4  E.  &  B.  460.  This  case 
^M  lullowed  in  the  case  of  In  the 

Js  of  Streatley  [1891]  P.  172, 


where  the  attesting  witnesses  to  a 
will  signed  their  names  in  the 
margin  of  the  first  and  second 
sheets  opposite  to  certain  amend- 
ments. 

(x)  Bond  V.  Seawcll,.lBurr.  1773. 
Gregory  v.  The  Queen's  Proctor,  4 
Notes  of  Cps.  «20,  639.  Marsh  v. 
Marah,  1  Sw.  &  Tr,  B28.  In  cases 
wuero  the  attestation  is  not  on  the 


■'■?f  i 
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also  by  two  witnesses  in  the  margin  of  the  first  four  sheets, 

but  in  the  fifth  and  last  sheet  the  signature  of  the  testator 

alone  appeared,  probate  of  the  Will  was  refused,  the  Court 

(Sir  J.  Dodson)  being  of  opinion  that  the  signatures  on  tlie 

earlier  sheets  were  intended  merely  to  guard  against  other 

sheets  being  interpolated,  and  there  being  nothing  to  show 

that  the  signatures  in  the  margin  were  intended  v,o  attest  tliat 

signature  of  the  testator  which  alone  would  give  oflect  to  tlie 

paper  as  a  Will  (a). 

in  what  cases         Again,  the  ai:!*;horities  with  respect  to  the  Statute  of  Frauds 

JajSw*reLrea  appear  to  apply  to  the  Wills  Act,  upon  the  question,  wLetlier 

to  by  a  Will  or  au  unattested  Will  or  other  paper  may  be  rendered  valid  as  a 

cndicil  duly  .  .  .  ■*    *■ 

executed  be-  testamentary  disposition,  by  being  referred  to  and  adopted  k 
come  a  pai  ^^  -yy.jj  ^^  codicil  properly  attested.  Those  authorities  Lave 
established,  that  if  the  testator,  in  a  Will  or  codicil  or  otk 
testamentary  paper  duly  executed,  refers  to  an  existing  un- 
attested Will  or  other  paper,  the  instrument  so  referred  to 
becomes  part  of  the  Will  [h).      But  the  reference  must  le 


same  sheet  of  paper  as  the  signature 
uf  the  testator  the  attestation  must 
be  on  a  paper  physically  connected 
M'ith  that  sheet :  In  the  goods  of 
Braddock,  1  P.  D.  433.  At  all  events 
tills  tnust  be  so  where  the  paper, 
which  has  not  on  it  the  attestation, 
is  a  codicil  or  other  testamentary 
document  complete  in  itt-elf :  In 
tlie  goods  of  Pearse,  L.  R.  1  P.  &  D. 
382  ;  In  the  goods  of  Hatton,  6  P. 
D.  204. 

(o)  Ewen  v,  Franklin,  Dea.  & 
Sw.  7.  See  Accord.  Phipps  v. 
Hale,  L.  R.  3  P.  &  D.  166. 

(6)  Habergham  v.  Vincent,  2  Ves. 
228.  Utterton  v.  Robins,  1  A.  &  E. 
423.  Doe  v.  Evans,  1  Cr.  &  M.  42. 
The  Intention  to  Incorporate  must 
be  clear  and  the  document, it  would 
seen),  should  be  of  a  testatiientary 
charnctei  :  In  the  goods  of  Hub- 
bard,  L.  R.  1   P.  &  1).   ^3,  but 


comp.  Bizzey  r.  Flight  {uU  iii/wl 
Where  a  Will  (dated  in  1841) r- 
voklng  all  former  Wills  leferi'ed  to 
a  clause  in  a  former  Will,  Sir H. 
Jenner  Fust  refused  to  grant  p 
bate  of  so  much  of  tlie  fonmr 
Will  as  was  necessary  to  exiJaii 
the  latter  Will  :  In  the  goods  of 
Sinclair,  3  Curt.  74C.  However, 
where  a  Will  expressly  annuliiD;: 
all  former  Wills  neverthelw 
referrtd  to  a  prior  AVill  putupi:i 
the  same  box  with  the  prewDi, 
"  that  in  so  far  as  any  of  tiie  pro- 
visions therein  contained  m\ 
be  applicable  to  existing  ciKim- 
stiinces  at  the  time  of  iny  deatli, 
they  nuiy  be  carried  into  effect, 
and  I  recommend  thcni  accord- 
ingly with  this  view  to  the  con- 
sideration of  my  executors,"  tli« 
same  learned  judge  held  that  pro- 
bate must  be  taken  of  the  two 


distiact,  so  as, 
necessary  and  p 
of  mistake  {c); 
written  {d).    Ac 

I  pillars  as  together 
I  Will:   la  the  goo 
ISotej  of  Cus.  2/4 
I  the  goods  of   Ban 
1429.   The  principle 
I  as  to  incorporating, 
jwill.)  of  personalty 
jcientiy  referred  to 
I  but  not  per  f.e  tes* 
j  tally  discuss*  d  and 
I  the  judgment  of  D 
j  ill  Sheldon  v.  Shell 
[tl;  Bizzey  V.  Fligh 
j  In  the  goods  of  Ho 

',&M.  26.  In  th 
||iorated  ducument 

Iv  iucliu'.ed  in  the  ji 

jiractice  tlie  Court  dl 
J  insist  un  this  notal 
I  iw|)er  referred  to  is  i 

iiiwliier  party  who 
I  with  it,  and  the  < 
rmvertoorder  its  pi 
I  till'  goods  uf  Battel 
1 43y )  In  the  goods  o 
jR.l  P,  &D.  106; 
J  ilociimcnt  is  bulky  : 
I  of  Lanidowne,  3  S' 
jhidiegomls  of  I)u 

P&ll.  1C5;  nordi 
I  including  the  whol 
I  only  is  material :  In 
I  Liinericii,  2  Rob.  31 
I  incorporation  of  fore 
I  In  the  goods  of  Hov 

P.&M.26;  In  the  (j 
Ill'.D.  160. 

(f)  Where  a  Will 
I  pnpH',  such  paper   i 
[cotiiora'ed  with  the 
I  be  clearly   identift* 
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I  distinct,  so  as,  with  the  assistance  of  parol  evidence  when 
necessary  and  properly  admissible,  to  exclude  the  possibility 
of  mistake  (c; ;  and  the  paper  referred  to  must  be  already 
written  {d).    Accordingly,  in  De   Zichy   Ferraris   v.  Lord 


ipaiHjR  as  tofjether  containing  the 
Will:  111  the  Roods  of  Duff,  4, 
Xotes  of  Cus.  2/4.    See  also,  In 
the  goods  of  Iknghani,  1  P.  D. 
J  429.  The  principles  and  practice, 
I  as  to  incorporating,  in  ttu;  probate  of 
I  Willi)  of  personalty,  papers  suffi- 
ciently referred  to  by  such  Wills 
I  but  not  ftr  m  testamentary,  are 
J  fully  discuss*  d  and  exj^lained  in 
I  the  judgment  of  Dr.  Lushington, 
I  in  Sheldon  v.  Sheldon,  1  Robert. 
(-1 ;  Biziicy  V.  Flight,  3  C.  D.  269  ; 
I  In  the  goals  of  Howden,  43  L.  J. 
r,  &  M.  26.    In  theory  the  incor- 
hiorated  document  should  always 
V  iiiclii''.ed  in  the  j^robute,  but  in 
Ijiractiie  tlie  Court  does  not  always 
I  insist  oil  this,  notably  where  the 
]wi)er  referred  to  is  in  the  hands  of 
another  party  who  will  not  part 
with  it,  uiid  the    Court  has  no 
[tower  to  order  its  production  :  In 
Itho  goods  of  Battersbee,  2   Rob. 
43!)  i  111  the  goods  of  Sibthorp,  L. 
R,  1  P.  &D.  106;   or  where  the 
document  is  bulky  :    In  the  goods 
of  Lanidowne,  3  Sw.  &  Tr.  194  ; 
In  the  goods  of  Dundas,  32  L.J. 
P.&  M.  IGd  ;  nor  does  it  insist  on 
I  including  the  whole  where  part 
I  only  is  material :  In  the  goods  of 
Limerick,  2  Rob.  313.     As  tu  the 
incorporation  of  foreign  Wills,  see 
I  In  the  goods  of  Howden,  43  L.  J. 
P.  &  M.  26 ;  In  the  goods  of  Astor, 
Ill'.D.  160. 

(f)  Where  a  Will   refers  to  a 

I  ptii*!',  such  paper   cannot  be  in- 

cotjwra'ed  with  the  Will  unless  it 

I  to  clearly   identified    with    the 


description  of  it  given  in  the  Will 
and  be  shown  to  have  been  in 
existence  at  the  time  the  Will  was 
executed.  Both  these  matters 
must  be  established,  and  though 
thei'e  may  be  no  doubt  about  the 
former,  unless  the  latter  also  is 
proved  there  can  be  no  incorpora- 
tion of  tho  paper  witii  the  Will : 
Singleton  ».  Tonilinson,  3  App. 
C  8.  404  ;  In  the  goods  of  Kehoe, 
13  L.  R.  Ir,  13,  Pj  ob.  The  foUow- 
ing  are  some  of  the  principal  cases 
on  the  sufficiency  of  the  proof  of 
identity  :  Smart  v.  Prujean,  6  Ves. 
565  ;  Dillon  v.  Harris,  4  Bligh,  N. 
S.  321.  In  the  gooils  of  Smith,  2 
Curt.  796.  In  tho  goods  of  Greaves. 
1  Sw.  &  Tr.  2.')().  In  the  goods  of 
Almosnino,  1  Sw,  &  Tr.  608.  In 
the  goods  of  Druniinond,  2  Sw.  & 
Tr.  8.  In  the  goods  of  Allnutt,  3 
3  Sw.  &  Tr.  167.  In  the  goods  of 
BrewiB,  3  S  v.  &  Tr.  473.  Dickin- 
son  V.  Stidolph,  11  C.  B.,  N.  S. 
341.  In  the  goods  of  Luke,  31 
L.  J.,  P.  &  M.  105.  Van  Strau- 
ben/ee  v.  Mouck,  3  Sw.  »&  Tr.  6. 
In  the  goods  of  Sunderland,  L.  R. 
1  P.  &  D.  198.  In  the  goods  of 
Lady  Truro,  ibid.  201.  In  the 
goods  of  Watkins,  L.  R,  1  P.  & 
D.  19.  In  the  goods  of  Dal  low, 
ibid.  189.  In  the  goods  of  QUI,  L. 
R.  2  P.  &  D.  0.  In  the  goods  of 
i  ercer,  Ii.  R.  2  P.  &  D.  91.  In 
the  goods  of  Hvathcotc,  6  P.  D.  30. 
In  the  goods  of  Daniell,  8  P.  D. 
14. 

{d)  The  following  are  some  of  the 
case*  oa  to  the  necessity  of  the  in- 
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Hertford  (e),  where  a  testator  by  Will,  duly  executed,  directcii 
his  executors  to  pay  legacies  which  ho  should  give  by  any 
testamentary  writing  signed  by  him,  whether  icltnessed  or  mt, 
it  was  held  that  such  a  clause  could  not  give  eflfect  to  legacies 
bequeathed  by  an  unattested  paper  made  after  the  Wills  Act 
came  into  operation. — Again,  in  the  same  case,  it  appeared 
that  the  testator,  before  Jan.  1, 1838  (at  which  date  the  "Wills 
Act  came  into  operation)  had  made  a  Will  and  several  codicils, 
feme  duly  executed,  others  only  signed  by  the  testator  :  After 
Jan.  1,  1838,  he  made  and  signed  a  codicil  (B),  but  the  same 
was  not  duly  attested:  Afterwards,  by  a  codicil  (C),  dulj 
executed  and  attested,  he  ratified  and  confirmed  his  Will  ami 
"codicils:  "  And  it  was  held  that  the  unattested  codicil  (B) 
was  not  so  identified  with  the  duly  attested  codicil  (C)  as  to 
be  ratified  by,  or  incorporated  with  it;  the  word  "  codicils" 
being  more  completely  and  properly  applicable  to  the  codicils 
which  had  been  made  before  Jan.  1,  1838  (/).  But  in 
Ingoldhy  v.  Imjoldhy  {g),  where  a  testator  made  a  codicil  to 


corporated  paper  being  already  in 
existence.  Wilkinson  v.  Adam,  1 
Ves.  &  B.  445.  Utterton  v.  Robins, 
1  A.  &  E.  423.  In  the  goods  of 
Gill,  L.  R.  2  P.  &  D.  6.  Singleton 
V.  Tonilinson,  3  App.  Cas.  404.  A 
testamentary  paper  duly  executed 
in  order  to  incorporate  anotlier 
must  refer  to  it  as  a  written  instru- 
ment then  existing  in  such  terms 
that  it  may  be  ascertained.  Smart 
V.  Prujean,  6  Ves.  565.  Van 
Straubenzec  v.  Jtonck,  3  Sw.  &  Tr. 
C.  In  the  goods  of  Sunderland, 
L.  R.  1  P.  &  D.  198.  The  republi- 
cation of  a  Will  by  the  execution  of 
a  codicil  will  not  of  itself  entitle  an 
unexecuted  paper  written  or  signed 
between  the  date  of  the  Will  and 
the  di  te  of  the  codicil  to  probate. 
But  where  the  Will,  if  read  as 
speaking  at  the  date  of  the  exe- 
cution   of    the    codicil,     contains 


language  \  hich  would  operate  as 
an  incorporation  of  the  document 
to  which  it  refers,  such  document 
although  not  in  existence  until 
after  the  execution  of  the  Will  is 
entitled  to  probate  by  force  of  tb 
codicil.  In  the  goods  of  Truro,L 
R.  1  P.  &  D.  201.  In  thegooiisot 
Stewart,  3  Sw.  &  Tr.  192.  In  tk 
goods  of  Matthias,  3  Sw.  &  Ti'  100, 

(»')  3  Curt.  468.  S.  C,  on  apiwl, 
4  Moo.  P.  C.  339,  nomine  Croker 
V.  Lord  Hertford. 

(/)  See  aho  Accord.  Haynesr. 
Hill,  1  Robert.  795.  In  tlie  goods 
of  Phelps,  6  Notes  of  Cas.  695.  In 
the  goods  of  Hakewell,  Dea.  &S«'. 
14.  In  the  goodsof  Matthias, 3  Sv. 
&  Tr.  100. 

{g)  4  Notes  of  Cas.  493.  Justus 
a  codicil  which  republishes  i 
former  Will,  may,  if  the  words  ot 
reference    are    sufficiently  clear, 


Ms  Will  in  18' 
his  death  dictfl 
cuteJ  accordiu{ 
Will,"  without 
executed  iustru 
titled  to  probat 

I  delivering  his  ji 
wlicre  there  wer 

I  executed ;    ther 
whic'  came  un( 

I  paper  to  which 

{ description. 

The  decision 
points  above  m( 

I  existing  law,  to 
doctrine  which 

I  rial  estate  unde: 
caunot  by  his  W 
to  dispose  of  his 

I  as  a  Will  or  codic 
The  doctrines  i 

incorporate  not  on' 

IMitd  Will,  but  al 

I  not  iu  existence  at  t 

'cution  of  the  rep 

I  fo  a  later  testament) 

entitle  to  probate  a 

.'.ctly  executed  testai 

but  this  is,  as  app 

text,  merely  an  ini>t 

boration,  nnd  subjec 

I  rules,  see  In  the  go 

LE.1P.&D.201. 

I  of  incorponition  may 

I  of  testamentary  writ: 

j  on  the  duly  execut 

I  In  the  goods  of  Heal 

j30,    In  the  goods 

h  R.  1  p.  &  D. 

[goods  of  Dallow,  L 
IB,  189,  but  this  que 
jwse  HouUl  only  arise 
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his  Will  in  1845,  attested  by  one  witness,  and  the  day  before 
his  deatli  dictated  a  paper  (which  was  afterwards  duly  exe- 
cuted according  to  the  Wills  Act)  as  "  another  codicil  to  my 
Will,"  without  more  specifically  referring  to  the  defectively 
executed  instrument,  it  was  held  that  both  codicils  were  en- 
titled to  probate :  And  Sir  H.  Jenner  Fust  distinguished,  in 
delivering  his  judgment,  this  case  from  that  of  Lord  Hertford, 
where  there  were  codicils  duly  executed  and  codicils  not  duly 
executed;  there  being  in  the  present  case  only  one  paper 
whic'  came  under  the  description  of  codicil.,  and  no  other 
paper  to  which  the  testator  could  have  referred  under  that 
description. 

The  decision  in  Lord  HcrtforcVs  case  of  the  former  of  the  A  Will  cannot 
,  i-        1  i     1  T    ■  n       ±1       create  a  power 

f  pomts  above  mentioned  appears  to  have  applieu,  under  the  pf  disposition 
existing  law,  to  testamentary  dispositions  of  all  kinds,  the  „ujt^"^5* 
doctrine  which  had  been  already  established  as  to  devises  of  paper. 
rial  estate  under  the  Statute  of  Frauds,  viz.,  that  a  testator 
caunot  by  his  Will  prospectively  create  for  himself  a  power 

I  to  dispose  of  his  property  by  an  instrument  not  duly  executed 
as  a  Will  or  codicil  (/<). 
The  doctrines  above  stated  as  to  the  incorporation  of  un- 


incorpornte  not  only  the  repub- 

lislitd  Will,  but  also  documents 

I  not  ill  existtnce  at  the  date  of  the 

'cution  of  the  republished  Will, 

I  fo  a  later  testamentary  paper  may 

I  entitle  to  probate  a  prior  ii  nper- 

lUtly  executed  testamentary  paper: 

j  but  tliis  is,  as  appears  from  the 

I  text,  merely  an  instance  of  incor- 

I  poration,  and  subject  to  tho  same 

rules.  Bee  In  the  goods  of  Truro, 

L  R.  1  P.  &  D.  201.    The  question 

I  of  incorporation  may  arise  in  respect 

I  of  testamentary  writings  appearing 

I  on  the  duly  executed  paper,  see 

j  In  the  goods  of  Heathcote,  6  P.  D. 

1 30,    In  the  gooils   of  Watkins, 

|L.  R.  1  P.  &  D.   19.      In   the 

[goods  of  Dallow,  L.  R.   1   P.  & 

ID.  189,  but  this  question  in  such 

lease  would  only  arise  if  the  Court 


was  of  opinion  that  the  writing  was 
not  parcel  of  the  'Vi'^ill,  so  as  either 
to  be  part  of  that  which  was  duly 
executed  by  the  signature  at  the 
foot  or  end  thereof,  or  so  puit  of  it 
as  to  invalidate  the  execution  as 
not  complying  with  the  Wills  Act, 
see  ante,  p.  71,  notu  {d).  The  fact 
that  the  codicil  ifi  on  the  same 
paper  is  not  of  itself  sufficient  to 
incorporate  it.  In  the  goods  of 
Brewis,  3  Sw.  &  Tr.  473.  In  the 
goods  of  Watkins,  h.  R.  I  P.  &  D. 
19  ;  nor  are  the  words  "  This  is  a 
fourth  codicil  to  my  Will,"  although 
the  unexecuted  codicil  commenced 
"  This  is  a  third  codicil "  :  Stockil 
V.  Punshon,  «  P.  D.  9.  See  how- 
ever, In  the  goods  of  Heathcote, 
6  P.  D.  32,  per  Hunnen,  P. 
{h)  Johnson  v.  Ball,  5  De  Q.  & 
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Parol  evidence 
admissible  to 
identify  the 
reference. 


Will  referring 
to  two  memo- 
randums and 
where  one  only 
an  be  found. 


Effect  of  the 


a-tested  papers  with  duly  executed  Wills  and  codicih  were 
fully  confirmed,  and  very  many  of  the  cases  which  are  col- 
lected in  the  notes  to  the  foregoing  pages  were  cited  and 
discussed  by  Lord  Kingsdown  in  delivering  the  opinion  of 
the  Privy  Council  in  the  case  of  Allen  v.  Maddock  (i),  and  his 
Lordship  proceeded  to  state  the  law  as  follows :  "  The  result 
of  the  authorities,  both  before  and  since  the  late  Act,  appears 
to  be,  that  where  there  is  a  reference  in  a  duly  executed  tes- 
tamentary instrument  to  another  testamentary  instrument, 
by  such  terms  as  to  make  it  capable  of  identification,  it  is 
necessarily  a  subject  for  parol  evidence,  and  that  when  the 
parol  evidence  sufficiently  proves  that,  in  the  existing  circum- 
stances, there  is  no  doubt  as  to  the  instrument,  it  is  no  objec- 
tion to  it  that,  by  possibility,  circumstances  might  have 
existed  in  which  the  instrument  referred  to  could  not  Lave 
been  identified  "  (h). 

Where  a  Will  referred  to  two  memorandums  and  only  one 
could  be  found,  it  was  held  that  effect  must  be  given  to  tliiu 
which  was  found, — for  either  the  ordinary  presumption  must 
prevail,  that  the  missing  paper  was  destroyed  by  the  testatri!^ 
animo  revocandi,  or  the  principle  must  be  applied  that  tlie 
apparent  testamentary  intentions  of  a  testator  are  not  to  be 
disappointed,  merely  because  ho  made  other  dispositions  of 
his  property  which  are  unknown  by  reason  of  the  testamentary 
paper  which  contained  them  not  being  forthcoming  (0- 

In  acting  upon  the  doctrines  established  by  the  authorities 


Sm.  86,  91.  See  also  Brings  v. 
Penny,3DeG.&S.525.  ReBoyes, 
26  C.  D.  531. 

(t)  11  Moore,  P.  C.  427,  461. 
See  also  S.  C,  coram  Sir  J.  Dodson, 
Dea.  &  Sw.  325. 

(fc)  But  the  reference  in  a  Will 
may  be  in  such  terms  as  to  exclude 
parol  testimony,  as  where  it  is  to 
papers  not  yet  written,  or  where 
the  description  is  so  vague  as  to  be 
incapable  of  being  applied  to  any 
instrument  in  particular  :  but  the 
authorities  seeci  clearly  to  esta- 


blish that  where  there  is  a  referencf 
to  any  written  document  described 
OS  then  existing  in  such  terras,  tki 
it  is  capable  of  being  ascertaW, 
parol  evidence  is  admissible  to 
ascertain  it.  Allen  v.  Maddock, 
11  Moore,  P.  C,  at  p.  454.  Intiie 
goods  of  Dallow,  L.  R.  1  P.  &  D. 
189.  In  the  goods  of  Sunderlaiid, 
L.  R.  1  P.  &  D.  198.  InthefioodJ 
of  Kehoe,  13  L.  R.  Ir.  13. 

(/)  Dickinson  v.  Stidolpb,  lU'. 
B.,  N.  S.  341. 


which  there  has 
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which  there  has  been  occasion  to  cite  in  the  foregoing  pages, 
110  little  difficulty  has  occurred  with  respect  to  the  evidence 
jiiven  by  the  subscribed  witnesses  of  the  circumstances 
attending  the  attestation,  particularly  where  the  witnesses 
have  been  examined  for  the  first  time  (as  must  very  often 
liappeu)  at  a  period  long  after  the  transaction.  For  it  may 
be  that  they  have  no  recollection  at  all  on  the  subject,  co  that 
they  are  quite  unable  to  affirm  that  the  Will  was  executed 
according  to  the  Statute  :  Or  it  may  be  that  one  affirms  and 
the  other  negatives,  or  that  both  negative,  a  compliance 
with  the  statute. — The  result  of  the  cases  on  this  subject 
appears  to  be,  that  although,  if  a  party  be  put  to  proof 
of  a  Will,  he  must  examine  the  attesting  witnesses,  it  is 
not  absolutely  necessary,  for  the  validity  of  the  Will,  to 
have  their  positive  affirmative  testimony  that  the  Will  was 
actually  signed  or  actually  acknowledged  in  their  presence 
before  they  subscribed  (in),  j^'or  if  the  Will  on  the 
face  of  it  appears  to  be  duly  executed,  the  presumption  is 
"omnia  esse  rite  acta;"  even  though  there  should  be  an 
attestation  clause,  omitting  to  state  some  essential  parti- 
cular, e.g.,  that  the  Will  was  signed  in  the  joint  presence  of 
both  witnesses  {ii).     So  in  a  case  where  an  affidavit  was 


evidence  of  the 
attesting  wit- 
nesses as  to  the 
circumstances 
of  the  attesta- 
tion. 


Not  necessary 
to  have  posi- 
tive affirmative 
evidence  of 
execution. 

Presumption. 


(m)  Blake  v.  Knight,  3  Curt. 
M7.  Gregory  v.  The  Queen's  Proc- 
ter, 4  Notes  of  Cas.  620.  Thom- 
son r.  Hall,  2  Robert.  420.  See 
further  as  to  this  point,  Gwilliin 
I.  Gwillim,  3  S\v.  &  Tr.  200. 
Bickett  r.  Howe,  L.  R.  2  P.  &  D.  1. 
As  to  the  meaning  and  authority 
"f  these  cases  see,  however,  Bhike 

Blake,  7  P.  D.  102.  Wright  v. 
Merson,  9  P.  D.  149  ixnd  ante, 
p.  "6. 

(")  Wright  V.  Sanderson,  9  P.  D. 
14M.  Lloyd  V.  Roberts,  12  Moo. 
P  C,  158.    Burgoyne  v.  Showier, 

Rob.  5.     Smith   v.  Smith,  L. 

R.  1  P.  &  D.  143.    Doe  v.  Davies, 

1 9  Q.  B.  648.    Leech  v.  Bates,  1 

Hull.    714.      The     presumption 

applies  tveti  where  the  attestuioa 


clause  is  incomplete.  Vinnicomhe 
V.  Butler,  3  Sw.  &  Tr,  580.  In  the 
goods  of  Rees,  34  L.  J.,  P.  &  M. 
56.  The  ma.\im  omnia  prwsti,- 
muntur  rite  esse  <u:ta  is  an  expres- 
sion in  a  short  form  of  a  reasonable 
probability  and  of  the  propriety 
in  point  of  law  of  acting  on  such 
probability.  Thus,  in  the  case  of 
a  lost  Will,  where  it  wa.s  proved 
that  a  document  purporting  to  be 
the  Will  of  the  deceased  was  signed 
by  him,  that  two  names  of  deceased 
friends  of  his  were  written  under- 
neath, that  one  of  the  names  was 
a  genuine  signature,  and  there  was 
no  evidence  about  the  other  name, 
the  Court  drew  the  inference  that 
the  signature  as  to  which  there 
was  no  evidence  was  a  genuine 
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Where  attest- 
ing witnesses 
contradict 
each  other. 


Where  attest- 
ing witnesses 
state  facts 
showing  that 
will  was  not 
duly  executed. 


required  from  the  attesting  witnesses  (there  Leing  no  attes- 
tation clause)  as  to  the  due  execution  of  the  Will  under  tbe 
statute,  and  one  of  them  deposed  that  he  saw  the  deceased 
sign,  in  the  presence  of  himself  and  the  other  witness,  but 
the  latter  could  not  recollect  whether  the  deceased  signed 
her  name  in  his  presence  or  not,  probate  was  allowed  to  pass 
on  motion  (o).  Again,  it  has  been  held,  that  where  the  at- 
testing witnesses  depose  contrary  to  each  other,  (as  where 
one  swears  that  they  attested  the  Will  in  the  presence  of  tbe 
testator,  and  the  other  that  it  was  attested  in  another  room ; 
01  where  one  of  three  attesting  witnesses  swears  that  tbe 
testator  signed  in  their  presence,  and  the  two  others  swear 
that  hfe  did  not),  the  Court  is  not  thereupon  bound  to  pro- 
nounce against  the  validity  of  the  Will;  but  may  either 
examine  other  witnesses  (who  were  present  at  the  execution 
though  they  did  not  subscribe  the  Will)  in  order  to  arrive  at 
the  truth  (2>),  or  may,  upon  the  mere  circumstances,  give 
credence  to  the  affirmative  rather  than  to  the  negative  testi- 
mony {q).  And  even  where  both  the  attesting  witnesses 
profess  to  remember  the  transaction,  and  state  facts  whicb 
show  that  the  Will  was  not  duly  executed,  (as  that  the  tes- 
tator did  not  make  or  acknowledge  his  signature  in  their 
joint  presence,  or  the  like),  not  only  may  this  negative  evi- 
dence be  rebutted  by  the  testimony  of  other  witnesses,  or 
by  the  proof  of  circumstances  showing  that  the  attesting 
witnesses  are  not  to  be  credited  (r) ;  but  in  this  case  also  tbe 
Court  may  justly  come  to  a  conclusion  from  the  facts  and 
circumstances  which  the  attesting  witnesses  themselves  state, 


signature,  and  ttiat  uU  was  done 
properly,  although  there  was  no 
attestation  clause  to  say  so.  Harris 
V.  Knight,  16  P.  D.  170.  For  a 
case  where  the  Court  refused  to 
make  such  presumption,  see :  In 
the  goods  of  Swinford,  L.  R.  1  P. 
&  D.  630. 

(o)  In  the  goods  of  Hare,  3  Curt. 
45.  In  the  gootls  of  Attridge,  6 
Notes  of  Oas.  597.  T^aintree  v. 
Fasulo,  13  P.  D.  CV. 


( p)  Young  V.  Richards,  2  Curt. 
371. 

{q)  Chambers  v.  The  Queen's 
Proctor,  2  Curt.  433.  Gove  r. 
Gawen,  3  Curt.  151.  AVriglit  r. 
Rogers,  L.  R.  1  P.  &  D.  678. 

(r)  See  Accord,  Austen  v.  WilleJ, 
Bull.  N.  P.  264.  Pike  v.  Badmer- 
ing,  cited  2  Stra.  1096,  in  Eicet, 
Oatfield,  post,  Pt.  i.  Bk.  iv.  Ch.iu. 
§v. 
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that  their  memory  fails  them ;  and  so  the  Will  may  be  ad- 
mitted to  probate,  notwithstanding  their  testimony  («).  Thus, 
iu  Cooper  v.  Bockett  (t),  a  Will  was  held  by  Sir  H.  Jenner 
Fust,  upon  the  circumstances  of  the  caso,  to  have  been 
si^Tied  before  the  witnesses  subscribed,  although  one  witness 
deposed  that  the  testator  signed  after  he  and  his  fellow  witness 
bad  subscribed,  and  the  other  witness  deposed  that  the  part 
of  the  Will  where  the  signature  of  the  testator  was  written 
was  blank  when  she,  the  witness,  subscribed  :  And  this  deci- 
sion was  affirmed  in  the  Privy  Council  (u).  Where,  however, 
the  attesting  witnesses  state  facts  (not  contradicted  by  other 
testimony)  which  demonstrate  that  the  Will  was  not  duly 
executed,  and  there  are  no  circumstances  on  which  the  Court 
can  found  an  inference  that  the  recollection  of  the  witnesses 
is  infirm  on  the  svibject,  the  Will  must  be  pronounced 
against,  notwithstanding  it  should  be  all  in  the  handwriting 
of  the  deceased,  and  be  signed  by  him  and  profess  to  be 
duly  attested  (x). 

Finally,  it  must  be  borne  in  mind  that  a  testamentary  Court  mist  be 
paper  is  not  entitled  to  probate,  unless  the  Court  is  satisfied  ^tnesi?** 
that  the  names  of  the  alleged  witnesses  were  subscribed  on  names  were 

lubscribed  to 


it  for  the  purpose  of  attesting  the  testator's  signature  (y). 

SECTION  III. 

The  Form  of  a  Will. 

"  There  is  nothing  that  requires  bo  little  solemnity,"  said 
Lord  Hardwicke  {z),  "as  the  making  of  a  will  of  personal 
estate,  according  to  the  Ecclesiastical  laws  of  this  realm ; 


will  for  pur- 
pose of  attest- 
ing tcstfitor's 
signature. 


(«)  Cooper  V.  Bockett,  3  Curt, 
663.  See  also  Baylis  v.  Sayer,  3 
Notes  of  Cas.  22.  Shield  v.  Shield, 
4  Notes  of  Cas.  647. 

(0  3  Curt.  648, 

(«)  4  Moo.  P.  C.  419. 

(x)  Pennants.  Kingscote, 3  Curt. 
642.  Beach  v.  Clarke,  7  Notes  of 
Cas,  120.  Croft  v.  Croft,  34  L.  J. 
1'.  M.  &  A.  44.    Blake  o.  Blake,  7 


P.  D.  102. 
(y)  In  the  goods  of  Wilson,  L.  R. 

1  P.  &  D.  269.  In  the  goods  of 
Braddock,  1  P.  D.  433.  In  the 
goods  of  Sharman,  L.  R.  1  P.  &  D. 
661.     Griffiths  v.  Griffiths,  L.  B. 

2  P.  &  D.  300.  In  the  goods  of 
Streatley  [1891]  P.  172.  And  see 
ante,  p.  86,  note  (a). 

(2)  In  Ross  V.  Ewer,  3  Atk.  J6.3, 
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Of  the  Form,  dec.  of  making  a  Will.   [Pt.  i.  Bk.ii.  |  Ch.  ii.  §  ni. 

for  there  is  scarcely  any  paper  writing  which  they  will  not 
admit  as  such."  Although  much  greater  strictness  seems  to 
have  prevailed  in  earlier  times,  it  has  heen  decided  in  a 
great  variety  of  modern  instances,  that  it  is  not  necessary 
that  an  instrument  should  he  of  a  testamentary  form,  in 
order  to  operate  as  a  Will :  Indeed  it  may  be  considered  as  a 
settled  point,  that  the  form  of  a  paper  does  not  affect  its  title 
to  probate,  provided  it  is  the  intention  of  the  deceased  that  it 
should  operate  after  his  death  (a),  and  the  paper  is  dnlv 
attested  in  accordance  with  the  Wills  Act,  1  Vict.  c.  26  (h). 

[In  the  former  editions  of  this  work  there  were  cited  a  largf 
number  of  cases  as  to  the  effect,  as  wills,  of  deeds,  bonds,  ami 
other  documents  not  testamentary  in  form,  but  it  has  ken 
thought  advisable,  having  regard  to  the  improbability  of  sucL 
documents  complying  with  the  requirements  of  the  Wills 
Acts  in  respect  of  attestation  and  otherwise,  and  to  the  lapse 
of  time  since  the  passing  of  that  Act,  to  omit  these  authorities 
from  the  present  edition.] 

So  if  a  man  intends  by  Will  to  execute  and  purports  to 
execute  a  power,  and  it  turns  out  that  the  power  is  not  well 
created,  or  does  not  exist,  yet  if  he  has  a  right  to  dispose  of 
the  fund,  the  Will  may  operate,  and  ought  to  be  admitted  to 
probate ;  for  in  a  Will  no  particular  words  are  necessary  to 
pass  the  property,  and  his  authority  to  give  it  shall  come  iii 
aid  of  his  intended  disposition  of  it  (bb). 

And  it  must  be  further  observed,  that  it  is  not  necessary 
for  the  validity  of  a  testamentary  instrument,  that  the  testator 
should  intend  to  perform,  or  be  aware  that  he  had  performed 


iilj' 


(a)  By  Sir  John  Nicholl,  in  Mas- 
terman  v.  Maberly,  2  Hagg.  248. 
Doe  V.  Cross,  8  Q.  B.  714.  Cock  v. 
Cooke,  1  L.  R.  P.  &  D.  241 .  Robert- 
son V.  Smith,  L.  R.  2  P.  &  D.  43.  In 
the  goods  of  Colef ,  2  L.  R.  P.  &  D.  362. 

(6)  In  the  gootls  of  Colyei ,  14  P. 
D.  48,  where  a  paper  executed  in 
the  form  of  a  deed,  but  bearing  the 
attestation  of  two  witnesses,  was 
held  entitled  to  probate.  And  in 
the  case  of  Milius  r.  Foden,  15  P. 


D.  105,  two  deed  polls  were  helii 
entitled  to  probate.  Thus  in  In 
the  goods  of  Slinn,  15  P.  D.  156, 
probate  was  granted  of  a  deed  poll 
duly  executed  and  attested  by  t!w 
witnesses  but  containing  no  refer- 
ence to  the  death  of  tlie  testatiis, 
and  extrinsic  evidence  was  aJ- 
mitted  to  shew  that  she  intenJed 
i*;  to  operate  as  a  Will. 

{hh)  Southall  v.  Jones,  1  Sff.i 
Ti;  2»8. 
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a  testamentary  act  (c) ;  for  it  is  settled  law,  that  if  the  pcper 
contains  a  disposition  of  the  property  to  be  made  after  death, 
though  it  were  meant  to  operate  as  a  settlement  or  a  deed  of 
gift,  or  a  bond ;  though  such  paper  were  not  intended  to  be  a 
Will  or  other  testamentary  instrument,  but  an  instrument  of 
a  different  shape,  yet  if  it  cannot  operate  in  the  latter,  it  may 
nevertheless  operate,  if  duly  executed,  in  the  former  cha- 
racter (d). 

Bat  no  case  has  gone  the  length  of  deciding,  that  because 
an  instrnment  cannot  operate  in  the  form  given  to  it,  it  must 
operate  as  a  Will.  The  true  principle  to  be  deduced  from 
tiie  authorities  appears  to  be,  that,  if  there  is  proof,  either  in 
the  paper  itself,  or  from  clear  evidence  dehors  (e),  first,  that  it 
was  the  intention  of  the  writer  of  the  paper  to  convey  the 
benefits  by  the  instrument  which  would  be  conveyed  by  it  if 
considered  as  a  Will ;  secondly,  that  death  was  the  event  that 
was  to  give  effect  to  it ;  then  whatever  may  be  its  form,  it 


95 


i-ll 


(c)  Bartholomew  v.  Henley,  3 
Phillira.  318. 

[il)  By  Sir  John  NichoU  in 
Ma'terman  v.  Maberly,  2  Hagg. 
247.  In  the  goods  of  Morgan,  L. 
R.  1  P.  &  D.  214.  In  these  cases 
the  instrument  was  intended  by 
the  deceased  to  be  operative, 
though  not  in  a  testamentary  way. 
But  a  Will,  though  formally  exe- 
cuted as  a  Will,  will  not  be  valid 
if  there  were  no  animus  testandi ; 
and  therefore  it  may  be  shown  in 
evidence  that  it  was  written  in  jest, 
or  without  any  intention  of  mak- 
ing an  operative  Will :  Nicholls  v. 
NichoUs,  2  Phillim.  180.  Lister 
r.  Smith,  3  Sw.  &  Tr.  282.  Fer- 
guson-Davie  v.  Fergnson-Davie, 
15  P.  D.  109.  See  also,  as  to  the 
necessity  of  there  being  an  animus 
■  Itiicundi:  Shep.  Touch.  404.  Swinb. 
Pt.  1,  a.  3,  pi.  23.  Taylor  v. 
D'Egville,  3  Hagg.  206.  But  if  an 
instranient,  upon  the  face  of  it,  is 
mmifestly  executed  ns  a  Will,  the 


Court  of  Probate  cannot  look  at  its 
effect ;  it  must  have  legal  opera- 
tion, without  regard  to  the  inten- 
tion as  to  effect :  King's  Proctor  v. 
Daines,  3  Hagg.  231.  Philips  v. 
Thornton,  3  Hagg.  752. 

(e)  If  the  instrument  be  equi- 
vocal or  silent,  it  may  be  proved 
by  extrinsic  circumstances  to  have 
been  intended  to  operate  as  a  tes- 
tamentary disposition  :  King's  Proc- 
tor V.  Daines,  3  Hagg.  221.  Jones 
V.  Nicbolay,  2  Robert.  292,  where 
Sir  H.  Jenner  Fust  said,  "Evi- 
dence to  show  qtio  intuitu  has 
always  been  received  in  a  Court  of 
Probate. "  In  the  goods  of  English , 
3  Sw.  &  Tr.  586.  Cock  v.  Cooke, 
L.  R.  1  P.  &  D.  241.  Robertson  v. 
Smith,  L.  R.  2  P.  &  D.  43.  In  the 
goods  of  Slinn,  15  P.  D.  156.  See 
also  post,  Pt.  I.  Bk.  IV.  Ch.  ii.  §  v. 
for  other  cases  as  to  the  reception 
of  parol  evidence  respecting  the 
testator's  intention. 
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may,  assuming  that  there  is  execution  in  compliance  with  the 
Wills  Act,  be  admitted  to  probate  as  testamentary  (/).  And 
there  seems  to  be  this  distinction  in  the  consideration  of 
papers  which  are  in  their  terms  dispositive,  and  thope  wliich 
are  of  an  equivocal  character  ;  that  the  first  will  be  entitled 
to  probate,  unless  they  are  proved  not  to  have  been  written 
a.iimo  tcstandi ;  whilst,  in  the  latter,  the  animus  must  be  | 
proved  by  the  party  claiming  under  them  (g). 

It  should  be  observed  that  if  a  document,  although  in  tlie 
form  of  a  will,  bears  upon  its  face  the  positive  assertion  by 
the  person  executing  it  that  it  is  not  meant  to  operate  as  8 1 
legal  will,  it  will  not  be  held  to  bo   a  valid  testamcuiarj 
document  (h). 

If  a  testator  by  a  subsequent  paper  say  he  has  bcqucatlied 
by  a  former  instruii^snt  that  which  he  has  not  bequeathed, 
the  subsequent,  paper  would,  it  would  seem,  be  admitted  to 
probate,  as  being  a  declaration  of  his  Will  at  the  time  he 
made  it,  to  dispose  by  the  Will  (i). 

But  it  is  essentially  requisite  that  the  instrument  sbo'i 
be  made  to  depend  tipon  the  event  of  death,  as  necessary  to  I 


(/)  King's  Proctor  v.  Daines,  3 
Hagg.  221.  Jones  v.  Nicliolay, 
2  Robert.  288.  In  the  goods  of 
llobinson,  L.  R.  1  P.  &  D.  384. 
Milnes  v.  Foden,  15  P.  D.  105, 
107.  It  would  seem  that  it  is  not 
an  objection  to  probate  that  it  is 
asked  in  rcr-poct  only  of  part  of  a 
document :  Doe  d.  Cross  v.  Cross,  8 
Q.  B.  714.  But  see  In  the  goods 
of  Robinson,  ubi  sup. :  from 
which  case  it  would  seem  that  no 
part  of  an  instrument  which  is 
wholly  irrevocalile  can  be  treated 
as  testamentary.  A  duly  executed 
paper  in  these  terms,  "  I  wish  my 
sister  to  have  my  bank-'oook  for  her 


it  to  take  effect  after  herdea'h,iuiJ 
not  as  a  present  deed  of  gift.  IVl 
V.  Cooke,  L.  R.  1  P.  &  D,  241.  Id 
the  goods  of  Coles,  L.  R.  2  P.  4  D, 
362. 

(g)  King's  Proctor  v.  Dnine!,3 
Hagg.  221.  Griffin  v.  Fcrninl,! 
Cuit.  199.  Coventry  v.  Williami, 
3  Curt.  790,  791.  Tliomcroft  r. 
Lashmar,  2  Sw.  &  Tr.  479. 

(h)  Ferguson-Davie  v.  Ferguson 
Davie,  15  P.  D.  109. 

(t)  Drucev.  DcniBon,6  Ve9.iJ!iI, 
in  the  judgment  of  Lord  Eldnii, 
C.  Bibin  v.  Walker,  MM.  661, 
Qodolph.  Pt.  3,  ch.  3,  s.  3.  Jordu 
V.  Fortescue,  10  Beav.  259.  Fimt 
V.  St.  Catharine's  College,  L.  R.16 


own  use,"  was  held  to  be  testamen 

tary,  the  Court  being  satisfied  on      Eq.  19.  But  see  Frederick  r,  ll»lli 

the  evidence  that  the  deceased  at      1  Ves.  396, 

the  time  of  its  execution  intended 


|(0H8«m//wfc  it; 
I  conferred  inter 
jpliedly,  to  the 
lestablished  as  te 
The  Court  do 
Ito  a  single  instn 
■natures  and  form 
Idcceased  (/)• 


The  rules  of 

|respcct  to  the  1; 

nhich  it   allows 

jheld  necessary  tl 

property  should  b 

!  in  direct  and  it 

loon  deemed  suffi( 

(k)  Glynn  v.  Oglar 

H28,   King's  Proctoi 

JKang,  218.    Shingle 

Ion,  4  Hiif,'g.  359. 

plie  Roods  of  Robins 

!iD,384. 

(1)  See  yod  p.  1."] 
idmission  of  probate  ( 
uistriuuents  of  diife 

i^ther  containing  t 
Bweased.  Where  pr 
'd  of  two  or  nioi'o 
W'K,  as  together  c 
'*t  Will  of  the  decei 
Iracticeto  laake  th« 
p  executora  named 
hpcrs.   I:  :ac  goci 

'RlP.&D.  323. 
ifHorris,  L.  R.  2  P. 
i  im)  Passmore  v, 
ftillim.  218,  in  Sir 

W.E.— VOL.  I. 
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wmmimte  it;  for  where  u  paper  directs  a  benefit  to  be 
conferred  inter  vivos,  without  reference,  expressly  or  im- 
pliedly, to  the  death  of  the  party  conferring  it,  it  cannot  be 
established  as  testamentary  {k). 

The  Court  does  not  confine  the  testamentary  disposition  Scvmi  instrn. 
to  a  single  instrument :  but  will  consider  several,  of  different  fercnt  nature' 

I  1  »  •      1.  1  11      iir-ii     o    1        may  coiulitnte 

Imitures  and  forms,  as  constitutmg  altogether  the  Will  ot  the  altogether  a 
Ideceased  {I). 


SECTION   IV. 

The  Language  of  a  Will. 

The  rules  of  the  Court  are  not  more  scrupulous  with 
liospcct  to  the  language,  than   the   nature,  of  instruments 

diich  it  allows  to  operate  as  testamentary.  It  is  not 
Iheld  necessary  that  the  directions  contained  in  them,  how 

property  should  be  disposed  of  in  the  event  of  death,  should 

k  in  direct  and  imperative  terms :  wishes  ana  requests  have 

been  deemed  sufficient  (/»). 


(k)  Glynn  v.  Oglander,  2  Hagg. 
kSfi,  King's  Proctor  v.  Dainea,  3 
flagg,  218.  Shingler  v.  Pembcr- 
Ron,  4  Hii},'g.  ,359.  And  see  In 
pe  goods  of  Robinson,  L.  ft.  1  P. 
iD,384. 

(1)  Ste  yost  p.    138,   aa  to   the 

klmission  of  jiroljntc  of  two  or  more 

mstnmients  of  diiferent  dtito    as 

igtther  containing  the  V/ill  of  t)\e 

eased.    Where  probate  is  gran- 

itl  of  two  or  nioi'o  testamentiTy 

jwiHre,  as  tojti.ther  containing  tl  o 

<*t  Will  of  the  deceased,  it  is  the 

practice  to  make  the  grant  to  all 

kc  executore  named  in  tlie  several 

I^FK.   I:    ac  goods  of  Morgan, 

'fi.lP.&D.  323.    In  the  goods 

'Harri8,L.  R.2P.  &D.  83. 

'«)  Possmoro  v.    Passnioro,    1 

ptillim.  218,  in  Sir  J.  NichoU's 

W.E.— VOL.  I. 


Lan|,''.,i),'c  of  a 

testamentary 

iwper. 


"  Wishes  "  ami 
' '  reiiucBts  " 
(Iceineil  siitH- 
cicnt. 


judgment.  Generally  speaking 
when  property  is  given  absolutely 
to  any  person,  and  the  same  person 
is  by  the  giver  "  recommended," 
or  "  entreated,"  or  "  requested," 
or  "  wished"  to  dispose  of  that 
property  in  favour  of  another,  the 
recommendation,  rei^uest,  or  wisli, 
is  held  imperative  and  to  create  u 
trust.  (See  the  cases  cited,  in 
Knight  V.  Knight,  3  Beav.  148, 
and  Knight  v.  Broughton,  '  1  CI. 
&  Fin.  613.)  But  this  rule  does 
not  apply,  wher^  it  appears  clearly 
from  the  context  that  the  first 
taker  is  intended  to  have  a  dis- 
cretionary power  to  withdraw  any 
part  of  the  fund  from  the  object  uf 
the  wish  or  rei^uest,  or  that  ho  id 
in  any  way  to  have  an  option  to 
control  or  defeat  the  dcRirc  rx* 
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Language  of 
Will  iniiiia- 
tci'ittl. 


Of  the  Form,  &c.  of  making  a  Will.  [Pt.  i.  Bk.n.  B(;|i  u  «  yl 


It  is  immaterial  in  what  language  a  Will  is  written,  whethei 
in  Latin,  French,  or  any  other  tongue  (n).  If  the  testator 
be  a  domiciled  Englishman,  the  effect  of  the  foreign  tongue 
employed  can  only  be  looked  at  in  order  to  ascertain  wliat  are 
the  equivalent  expressions  in  English  (o). 


SECTION   V. 

Of  the  Materials  with  which  a  Will  may  he  llYuten,  and  oj 
the  Person  who  may  be  the  Writer :  and  herewith  of  a  Hi 
in'eparcd  by  a  Legatee. 

iViicii  Will,  or       There  are  scarcely  any  restrictions  in  the  Ecclesiastical 

wm "*'""" '"     Law,  with  respect  to  the  materials  on  which,  or  by  which, a 

testamentary  document  may  be  executed  {p).     Thus  a  Will 

or  Codicil,  or  any  part  thereof,  may  be  made  or  altered  in 

pencil  as  well  as  in  ink  (5).     But  when  the  question  was,  as 


ii!i ,  ,| 


presseil :  Etitoii  v.  Wiitts,  L.  R.  4 
E4.  151.     Lambe  v.  Eames,  L.  R. 
«  Ch.  397.     Steacl   v.  MeUor,  5  C. 
U.    225.      Re     ^[utcliinsou    ami 
Tenant,  8  C).  D.  540.     Parnall  v. 
Parnall,  9  C.  D.  !)(i.     Re  Adams 
and  Kensini,'ton  Vestry,  24  C.  D. 
199,  27   C.    \).    3P4.      Mussoorie 
Bank  n  Tiaynor,  7  App.  Cas.  321. 
For  the  older  authorities  on  this 
HUbject,  see  tornicr  editions  of  this 
work.     Tlie  older  authorities  went 
much  further  than  the  modern  in 
liolding  that   trusts  were  created 
by  precatory  wordn.    And  in  the 
case  of  Lanihe  ti  Eanies,  uhi  sup. : 
Lord    Justice    James    said    "  In 
hearing  case  after   case   cited,  I 
cannot     help    feeling     that    the 
officious  kindness  of  the  Court  of 
Chancery    in    interposing   trusts, 
where  in  many  cases  the  father  of 
the  family  never  meant  to  crcote 
trusts,  must  have  been  a  very  cruel 
kindness  indeed,"  and  Lord  Justice 
Cotton  in  Re  Adams  and  Kens'ngtiin 


Vestry,  ubi  mp. :  said,  "  I  iiavo  hj 
hesitation  in  saying  myself  tliat  I 
think  some  of  the  older  autliorilitj 
went  a  great  deal  too  far  in  lioiii' 
ing  that  some  particular  words  in 
a  Will  were  sufficient  to  create  1 
trust  .  .  .  Having  regar<^  to  tk 
lt)te  decisions,  we  must  noteitenii 
the  old  casi.s  in  any  way  or  rely  on 
the  mere  use  of  any  particuk 
wonls,  but  considering  all  tit 
words  t  hat  are  used  we  have  to  jet 
what  is  their  true  efl'ect,  andwlul 
was  the  intention  of  the  testator  t! 
expressed  in  his  Will."  See  alio 
Re  Diggles,  39  C.  D.  263. 

(n)  Swinb.  Pt.4,8.  25,pl.3,  S« 
as  to  a  Will  in  a  foreign  language, 
Foubert  v.  Cresseron,  Show,  P.  C 
194. 

(0)  Reynolds  v.  Kortright,  18 
Beav.  417. 

(j»)  Swinb.  Pt.4,8.  26,  pi.  S. 

(3)  Rynjes  v.  Clarkson,  I  M 
lini.  36. 


before  the  Wills 
intended  the  pa 
testamentary,  or 
formal  dispositi( 
became  a  most 
Lcld  that  tbe  g( 
where  alterations 
tive;  where  in  ii 
same  presumptic 
I  occasionally  does 
Act  {n). 

By  the  civil 
[favour,  the  instri 
lEot  been  adopted 
which  only  holdi 
■instrument  or  coi 
lita  dispositions, 
lagaiust  the  act, 
jvolition  and  capac 
lof  the  contents  ol 
Ithis  realm  deterr 
|though  the  persoi 

(r)  Hawkes  v,  Ha\ 
322,   Parkin  r.  Bain 

!1. 

(n1  In  the  goods  c 
ilkh.  25G.  In 
Adams,  L.  R.  2  P.  & 

(")  Dig.  lib.  48,  t. 
Pil).:)4,8, 8. 

(0  Paske  V.  Ollat 
p.  Ingram  v.  W; 
T*!.  But  it  must  ji 
ItoiHl  tlint  the  rule 
pidence  that  the  t 
He  contents  is  necess 
pntial  evidence  ma^ 
fcr  this  purpose  :  Ra' 
plt,lM.&K.  613. 


11; 
!  ! 


Ch.  II.  §  v.]     Of  a  Will  written  by  a  Legatee. 

kfore  the  Wills  Act  it  often  used  to  be,  whether  the  testator 
intended  the  paper  as  a  final  declaration  of  his  mind,  and  as 
testamentary,  or  whether  it  was  merely  preparatory  to  a  more 
formal  disposition,  the  material  with  which  it  was  written 
became  a  most  important  circumstance.  And  it  has  been 
lield  that  the  general  presumption  and  probability  are,  that 
where  alterations  in  pencil  only  are  made,  they  are  delibera- 
tire;  where  in  ink,  they  are  final  and  absolute  (r).  And  the 
same  presumption  prevails  when  the  question  arises  as  it 
occasionally  does  in  respect  of  Wills  made  since  the  Wills 
I  Act  (rr). 

By  the  civil  law,  if  a  person  wrote  a  Will  in  his  own 
I  favour,  the  instrument  was  rendered  void  (s).  That  rule  has 
iDot  been  adopted  in  its  fullest  extent  by  the  law  of  England, 
I  which  only  holds  that  where  tho  person  who  prepares  the 
linstrument  or  conducts  its  execution,  is  himself  benefited  by 
lits  dispositions,  this  circumstance  creates  a  presumption 
lagainst  the  act,  and  renders  necessary  very  clear  proof  of 
Ivolition  and  capacity  as  well  as  of  a  knowledge  by  the  testator 
lof  the  contents  of  the  instrument  (t).  Nor  does  the  Law  of 
jthis  realm  determine  that  tho  act  is  absolutely  void,  even 
IthoMgh  the  person  making  the  Will  in  his  own  favour  is  the 
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Presumption 
that  ])encil 
altflrationa  are 
acliberative 
and  ink  altera- 
tions are  final. 


Where  a  Will 
is  written  or 
prepared  by  a 
paity  in  his 
own  favour : 


wlisn  he  is  the 
ageni.  and  at- 
torney of  the 
testator. 


(r)  Hawkesr,  llawkes,  1  Hagg. 
»"'    Parkin  v.  Buinbridge,  3  Phil. 

{rr)  In  the  goods  of  Hall,  L.  R. 
iP.&  D.  256.  In  the  goods  of 
Warns,  L.  R.  2  P.  &  D.  307. 

(*)  Dig.  lib.  48,  t.  10,  8.  15,  and 
lib.  34, 8.  8. 

W  Puske  V.  Ollat,  2  Phillim. 
Ingram  v.  Wyatt,  1  Hagg. 
81,  But  it  must  not  be  under- 
M  tliat  the  rule  is  that  direct 
piiience  that  tho  testator  knew 
m  contents  \»  necessary  •  circiun- 
pntial  evidence  may  be  sufficient 
p  tills  purpose  :  Rawortli  v.  Mar- 
KlM.&K.  643.    And  know- 


ledge will,  as  in  other  cafes  primd 
facie  be  presumed  on  proof  of  capa- 
city and  execution  :  Barry  v.  But- 
lin,  2  Moo.  P.  C.  480.  And  even 
where  thei  <•  is  attirmative  evidence 
of  knowledge  by  reason  of  the  will 
having  been  read  over  to  a  testator, 
competent  in  mind,  before  execu- 
tion, there  is  no  unyielding  rule 
of  law  (especially  where  the  in- 
gredient of  fraud  enters  into  the 
case)  shutting  out  all  further 
inquiry.  Fnlton  v,  Andnw,  L.  R, 
7  H.  L.  466,  per  Cnirns,  L.  C. 
Undue  influence,  if  suggested,  must 
be  supported  by  affirmative  proof. 
Parfitt  V.  Lawless,  L.  R.  2  P.  &  D.  462. 

n  2 
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Of  the  Form,  dc.  of  making  a  Will.  [P 1. 1.  Bk,  n,  H  ('jj_  jj  k  y  i 


Rule  in  I'arry 
V.  Biitlin. 


,  Onus  pro- 
handi  on 
party  pro- 
pounding Will. 


ii.  ThoCouvt 
.should  bo 
vigilant  in 
cases  where 
the  party 
writing  or  pre- 
paring the 
Will  takuB  a 
benefit  there- 
under. 


agent  and  attorney  of  the  testator ;    but  the  suspicion  is 
thereby,  for  obvious  reasons,  greatly  increased  (»)• 

This  doctrine  was  fully  considered  by  the  Lords  of  tlie 
Judicial  Committee  of  the  Privy  Council,  in  the  case  of 
Barry  v.  Butl'in  {x).  And  it  should  seem  that  the  terms, 
in  which  the  rule  above  stated  has  been  laid  down,  require 
some  qualification.  In  delivering  the  judgment  of  their 
Lordships  in  that  case,  Parke,  B.,  made  the  following  observa- 
tions :  "  The  rules  of  law,  according  to  which  cases  of  this 
nature  are  to  be  decided,  do  not  admit  of  any  dispute,  so  far 
as  they  are  necessary  to  the  determination  of  the  present 
appeal,  and  have  been  acquiesced  in  on  both  sides.  These 
rules  are  two  ;  the  first  is,  that  the  onus  prohandi  lies  upon 
the  party  pro^^ounding  a  Will,  who  must  satisfy  the  con- 
science of  the  Court  that  the  instrument  propounded  is  the 
last  Will  of  a  free  and  capable  testator ;  the  second  is,  that 
if  a  party  writes  or  prepares  a  Will,  under  which  he  tukes 
a  benefit,  that  is  a  circumstance  which  ought  genernlly  to 
excite  the  suspicion  of  the  Court,  and  calls  upon  it  to  be 
vigilant  and  jealous  in  examining  the  evidence  in  support  of 
the  instrument,  in  favour  of  which  it  ought  not  to  pronounce 
unless  the  suspicion  is  removed,  and  it  is  judicially  satisfied 
that  the  paper  does  express  the  true  Will  of  the  deceased. 
These  principles,  to  the  extent  that  I  have  stated,  are  well 
established :  The  former  is  undisputed ;  the  latter  is  laiil 
down  by  Sir  John  Nicholl,  in  substance,  in  Paske  v.  Oik; 
Ingram  v.  Wyatt ;  and  Billinghtirst  v.  Vickers ;  and  is  stated 
by  tl):it  very  learned  and  experienced  judge  to  have  been 


(it)  Ingram  v,  Wyatt,  1  Hagg. 
391.  Dufaur  v.  Croft,  3  Moore,  P. 
C.  C.  136.  Partitt  v.  Lawless,  L. 
B.  2  P.  &  D.  462.  In  some  cases 
the  conduct  of  a  professional  man 
who  prepared  a  Will  has  been  held 
fraudulent,  and  the  Will  inopera- 
tive, by  reason  of  his  allowing  the 
testator  to  remain  in  ignorance, 
which  influenced  the  Will  in  favour 
of  himself.    See  Segrave  v,  Kir- 


wan,  1  Beat.  157.  Ilimlson  r. 
Wetherill,  1  ►sm.  &  0.  609.  i 
De  O.,  M.  &  G.  301.  Walker  r. 
Smith,  29  Beav.  394.  See  also 
Bulkeley  v.  Wilford,  2  CI.  &  F, 
102.  Walkers  v.  Thorn,  22  Beav. 
647.    Post,  Pt.  I.  Bk.  VI.  Ch.  i. 

{x)  2  Moo.,  P.  C.  480.   Fulton 
V.  Andrew,  L.   R.  7  H.  L.  44J  I 
Goodacre  v.  Smith,  L.  R.  1  P.  &  ^■ 
3fi0. 


a 


handed  down  tc 
has  sanctioned 
Baker  v.  Batt 
wisdom  of  this 
application  on 
fit  to  observe, 
upon  this  point 
of  the  expressi 
Nicholl,  in  layi 
somewhat  equi\ 
investigaiiion  an 
said  that,  whert 
presumption  an 
and  the  proof  n 
to  the  knowledj 
'where  the  caj 
instructions  or 
learned  judge  n 
Wilis  prepared 
that  they  ought 
evidence  in  suf 
actual  knowledff 
and  that  the  insi 
over  the  instrun 
evidence  of  sue! 
position  so  unde 
intended  no  mo 
be  construed  stri 
of  law,  that  in  ( 
Will  derives  a  bi 
"Qd  that  not  onl 
of  proof  is  then 
the  Will,  we  fee] 
to  be  incorrect. 
*««(/( '  is  this ; 
whom  the  burtl 

(!/)  2  Moori',  P.  ( 
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banded  down  to  him  by  bis  predecessors ;  and  tbis  tribunal 
has  sanctioned  and  acted  upon  it  in  a  recent  case,  tbat  of 
Baher  v.  Batt  (y).     Tbeir  Lordsbips  are  fully  sensible  of  tbe 
wisdom  of  tbis  rule,  and  of  tbe  importance  of  its  practical 
application  on  all  occasions.     At  tbe  same  time  tbey  tbink  it 
fit  to  observe,  especially  as  tbere  bas  been  some  discussion 
upon  this  point  towards  tbe  close  of  tbis  inquiry,  tbat  some 
of  the  expressions  reported  to  bave  been  used  by  Sir  Jobn 
NichoU,  in  laying  down  tbis  doctrine,  appear  to  tbem  to  be 
somewhat  equivocal,  and  capable  of  leading  into  error  in  tbe 
investigaiiion  and  decision  of  questions  of  tbis  nature.     It  is 
said  that,  where  tbe  party  benefited  prepares  tbe  Will,  '  tbe 
presumption  and  ohms  prohandi  is  against  tbe  instrument, 
and  the  proof  must  go  not  merely  to  tbe  act  of  signing,  but 
to  the  knowledge  of  tbe  contents  of  tbe  paper  : '  and  tbat, 
'where  the  capacity  is   doubtful,  tbcre   must  be   proof  of 
instructions  or  reading  over.'     If  by  tbese  expressions  tbe 
learned  judge  meant  merely  to  say,  tbat  tbere  are  cases  of 
Wills  prepared  by  a   legatee   so   pregnant  witb   suspicion, 
that  they  ougbt  to  bo  pronounced  against  in  tbe  absence  of 
evidence  in  support   of  tbem   extending  to   clear  proof  of 
actual  knowledge  of  tbo  contents  by  ibo  supposed  testator, 
and  that  the  instructions  proceeding  from  bim,  or  tbe  reading 
over  the  instrument  by  or  to  bim,  are  tba  most  satisfactory 
evidence  of  sucb   knowledge,    we   fully   concur  in  tbe  pro- 
position so  understood.     In  all  probability,  tbo  learned  judge 
intended  no  more  tban  tbis.     But  if  tbo  words  used  are  to 
be  construed  strictly  :  if  it  is  intended  to  bo  stated,  as  a  rule 
of  law,  that  in  every  case  in  wbicb  tbo  party  preparing  tbo 
Will  derives  a  benefit  under  it,  tbe  onus  prohandi  is  sbiftod, 
ind  that  not  only  a  certain  measure,  but  a  particular  species 
of  proof  is  thereupon  required  from  tbe   party  propounding 
the  Will,  we  feel  bound  to  say  tbat  we  conceive  tbe  doctrine 
to  be  incorrect.     Tbo  strict  meaning  of  tbo  term  'onus  pro-  Moaning  of 
t(iH(/i'  is  this;  tbat  if  no  evidence  is  given  by  tbo  party  on  Sr"*^'""' 
whom  the  burtben  is  cast,  tbe  issue  must  bo  found  against 

(!/)  2  Moore,  V.  C.  C.  317.    Sec  also  HitdiiiiHB  v.  Wood,  iUd.  355,  43(1. 
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bim.     In  all  cases,  this  onus  is  imposed  on  the  party  pro- 
pounding a  Will ;  it  is  in  general  discharged  by  proof  of 
capacity,  and  the  fact  of  execution,  from  which  the  know- 
ledge of  and  assent  to  the  contents  of  the  instrument  ate 
presumed  :  and  it  cannot  be,  that  the  simple  fact  of  the  partv 
who  prepared  the  Will  being  himself  a  legatee,  is,  in  evetr 
case  and  under  all  circumstances,  to  create  a  contrarv  pre- 
sumption ;  and  to  call  upon  the  Court  to  pronounce  against 
the  Will,  unless  additional  evidence   is  produced  to  prove 
knowledge    of    its    contents    by  the    deceased.      A   single 
instance,  of  not  unfrequent  occurrence,  will  test  the  truth  of 
this  proposition : — A  man  of  acknowledged  competence  and 
'fiabits  of  business,  worth  100,000^,  leaves  the  bulk  of  that 
property  to  his  family,  and  a  legacy  of  10^  or  50i.  to  bis 
confidential  attorney,  who  prepared  his  Will :    Would  tliis 
fact  throw  the  burden  of  proof  of  actual  cognizance  by  tbe 
testator  of  the  contents  of  the  Will  on  the  party  propoundiii'; 
it,  so,  that,  if  such  proof  were  not  supplied,  the  Will  wouU 
be  pronounced  against  ?     The  answer  is  obvious — it  woaM 
not.     All  that  can  be  truly  said  is,  that  if  a  person,  uhetk 
attorney  or  not,  prepares  a  Will  with  a  legacy  to  himself,  it 
is  at  most  a  suspicious  circumstance,  of  more  or  less  weight 
according  to  the  facts  of  each  particular  case  ;  in  some  of  no 
weight  at  all,  as  in  the  case  suggested  ;  varying  according  to 
the  circumstances,  for  instance  the  quantum  of  the  legacy, 
and  the  proportion  it  bears   to   the  property  disposed  of, 
and  numerous  other  contingencies ;  but  in  no  case  amounting 
to  more  than  a  circumstance  of  suspicion,  demanding  tlie 
vigilant  care  and  circumspection  of  the  Court  in  investigating' 
the  case,  and  calling  upon  it  not  to  grant  probate  wilLout 
full  and  entire  satisfaction  that  the  instrument  did  express 
the  real  intentions  of  the  deceased.     Nor  can  it  be  necessary 
that  in   all  such  cases,  even  if  the  testator's  capacity  is 
doubtful,  the  precise  species  of  evidence  of  the  deceased's 
knowledge  of  the  Will  is  to  be  in  the  shape  of  instructions 
for  or  reading  over  the  instrument ;   they  form,  no  doubt, 
the  most  satisfactory,  but  llicy  are  not  the  only  satisfactory, 
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description  of  proof  by  which  the  cognizance  of  the  contents 
of  the  Will  may  be  brought  home  to  the  deceased.  The  Court 
woald  naturally  look  for  such  evidence ;  in  some  cases  it 
might  be  impossible  to  establish  a  Will  without  it ;  but  it 
has  no  right  in  every  case  to  require  it.  I  have  said  thus 
mach  upon  the  rules  of  law  applicable  to  this  case,  with  the 
concurrence  of  all  their  Lordships  who  heard  the  argument, 
not  particularly  with  a  view  to  the  dacision  of  this  case,  but 
in  order  to  prevent  any  misconception  upon  a  subject  of 
so  great  practical  importance.  At  the  same  time  their 
Lordships  wish  it  to  be  distinctly  understood,  that,  entirely 
aqaiescing  in  the  propriety  of  the  rule  so  qualified  and 
explained,  they  should  be  extremely  sorry  if  anything  which 
has  fallen  from  them  should  have  the  effect  of  impeding  its 
full  operation." 

hi  the  subsequent  case  of  DurUng  v.  Loveland  (z),  Sir  H.  Rule  in  Bany 
Jenner  Fust,  referring  to  these  passages  m  the  judgment  of  proveii  in  sub- 
Mr.  Baron  Parke,  observed  that  he  acceded  t-  every  one  of  ""'"""*  ""*'• 
the  doctrines  and  principles  there  laid  down,  but  that  he  was 
not  aware  that  the  Prerogative  Court  had  ever  acted  on  any 
other  or  different  (a). 


SECTION  VI. 

Of  Nuncupatice   Wills  and  Codicils. 

A  nuncupative  testament  is  when  the  testator,  without  any  Ail  nm  cupa- 
writing,  doth  declare  his  AVill  before  a  sufficient  number  of  (mado  on  ami 
witnesses  ('>).    Before  the   Statute  of  Frauds  it  was  of  as  iS/i!^!  in- 


{%)  2  Curt.  225,  227. 

(a)  The  doctrine  laid  down  as 
above,  in  Barry  v,  Butlin,  has  been 
recognized  and  acted  on  in  muny 
subsequent  cases.  See  the  cases 
collected  in  the  8th  ed.  of  this 
Work,  p.  117,  note  («). 

[b]  Swinb.  Pt.  1,  b.  12,  pi.  1. 
Godolph.  Pt.  1,  c.  4,  8.  6.  It  is 
called   Nuncupative,    says  Swin- 


burn,  a  nuncupando,  i.e.  iiomi- 
nandOfOi  naming;  1x>cuuae  when  a 
man  maketh  a  nuncupative  testa- 
ment, he  must  name  his  executor 
and  declare  his  whole  mind  before 
witnesses:  ibid.  pi.  2.  Accordin){ 
to  the  civil  law,  the  appointment 
of  an  executor  was  the  essence  of  a 
Will ;  and  if  he  were  appointed  by 
word  of  mouth,  although  [many 


valid : 
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Construction  of 
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great  force  and  efficacy  (except  for  lands,  tenements,  mi 
hereditaments)  as  a  written  testament  (c).  But  as  Wills  of 
this  description  are  liable  to  great  impositions,  and  mav 
occasion  many  perjuries,  that  statute  (29  Car.  II.  c.  3)  laij 
them  under  several  restrictions ;  except  when  made  by  "anv 
soldier  being  in  actual  military  service,  or  any  mariner  or 
seamen  being  at  sea "  (d).  And  now  by  the  Statute  of 
Wills  (1  Vict.  c.  26),  applying  to  all  Wills  made  on  or  after 
1  Jan.,  1838,  nuncupative  Wills  (or  other  testamentarr 
dispositions)  are  altogether  rendered  invalid  (e).  The  excep- 
tion, however,  in  favour  of  soldiers  and  mariners  has  been 
continued  by  the  11th  section  of  the  latter  statute,  wliuji 
provides  and  enacts  that  "  any  soldier  being  in  actual  niilitair 
service,  or  any  mariner  or  seaman  being  at  sea,  may  dispose 
of  his  personal  estate  as  he  might  have  done  before  tlie 
making  of  this  Act." 

This  privilege,  as  it  respects  soldiers,  has  been  held  tj  be 
confined,  by  the  insertion  of  the  words  "  actual  niilitarv 
service,"  to  those  who  are  jii  an  c.rpcdition  :  And  con- 
sequently it  has  been  decided,  that  the  Will  of  a  soldier 
made  while  he  was  quartered  in  barracks,  either  at  lioiueff 
or  in  the  colonies  (</)  is  not  privileged.  The  same  was  lielJ 
as  to  the  Will  of  a  soldier  made  at  Bangalore,  in  the  East 
Indies,  whilst  in  command  of  the  Mysore  division  of  tlie 
army  there   stationed,  and  who  died  whilst   on  a  tour  of 


■m 


leyaciea  were  made  and  written  in 
a  Will,  and  many  things  were  ex- 
pressed to  be  done,  it  was  ctmsi- 
dered  a  nuncupative  Will  only  : 
Swinl).  Pt.  1,8.  12,  pl.O.  r.odolph. 
I't.  I,c.  4,  s.  7. 

{c)  Swinb.  Pt.  1,  B.  12,  pi.  3. 
Godolp'...  Pt.  l,c.  4,8.6. 

((?)  It  appears  from  the  Preface 
to  the  Life  of  Sir  Leoline  Jenkins, 
that  he  claimed  to  hiniaelf  some 
merit  for  having,  during  the  pre- 
paration of  the  Statute  of  Frauds, 
(ilituiued  for  the  soldiers  of  the 


English  army  the  full  beiielit  of 
the  testamentary  privil('j,'ts  u(  tlit 
Roman  army  :  3  Curt.  5.31. 

(c)  Section  9.  As  to  tiu'  Iff 
prior  to  the  above  date  reliitin,:;  t 
nuncupative  Wills,  see  tlie  I'lriiu: 
editions  of  this  Work,  Pt.  i.  Bk.  i;. 
Ch.  11.  §  VI. 

(/)  Drummond  i-.Parisli.SCuil. 
522. 

(j/)  White  V.  Repton,3CHrt.8b. 
See  In  the  goods  of  Pliipp3,2Ciirl. 
368.  In  the  goods  of  Johnson,  i 
Curt.  341. 
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inspection  of  the  troops  under  his  command  (A).  But  where 
the  deceased  was  on  his  way  from  one  regiment  to  another, 
both  of  which  were  in  actual  military  service,  it  was  held 
that  his  Will  was  privileged  (?').  (The  term  "  soldier  " 
extended  to  persons  in  the  military  service  of  the  East  India 
Company  (A-).) 

So,  in  the  case  of  The  'Earl  of  Euston  v.  SeifuiouriJ),  the  as  to  mariners, 
testator,  Lord  Hugh  Seymour,  was  commander-in-chief  of 
tlie  naval  force  at  Jamaica,  but  lived  on  shore  at  the  official 
residence  with  his  family :  And  it  was  held  by  Sir  Wm. 
Wynne,  that  the  testator  did  not  come  within  the  exception  : 
for  that  he  was  not  "  at  sea"  within  the  meaning  of  that 
expression  in  the  Act ;  and  consequently  that  a  nuncupative 
Will  made  by  him  on  shore  was  invalid.  But  in  a  case  on 
motion  (m),  the  unattested  Will  of  a  seaman,  who,  while  on 
board  a  vessel  lying  in  the  harbour  of  Buenos  Ayres,  on 
the  4th  of  November,  1839,  obtained  leave  to  go  on  shore, 
vhere  he  met  with  an  accident,  and  was  thereby  so  severely 
injured,  that  he  died  on  shore  on  the  9th,  was  admitted  to 
I  probate  as  being  within  the  exception ;  and  the  Court 
[distinguished  the  case  from  that  of  Lord  Hugh  Seymour, 
i  who  was  living  on  shore  at  Jamaica,  only  occasionally  going 
on  board  his  ship  ;  but  this  was  to  bo  regarded  as  the  Will  of 


(h)  In  the   goods   of    Hill,    1 

i  RolnTt.  276. 

(i)  Herbert  v.  Herbert,  Dea.  & 

I  Sw.  10.  Sep  also  S.  P.  In  the 
go^Kls  of  Thorne,  29  Jur,  5Gi).  S. 
C,24L.J.(N.S.)P.  M.  &A.  131, 

[vhi-re  an  officer  went  witli  his 

i  ti:;imenl  to  Africa,  for  the  juirpose 
ul  jiiiniiig  a  military  expedition 
into  ilie  interior,  and  hia  Will  was 
made  before  the  expedition  left 
tilt  liritish  settlement.  The  atfi- 
iliivii  on  which  the  application  for 
I'l^il  ate  is  made  must  be  explicit : 

\m. 

('')  In  the  goods  of  Donaldson, 


2  Curt.  386. 

{I)  Cited  per  curiam,  2  Curt.  339. 

3  Curt.  630. 

(m)  In  the  gnod.s  of  Lay,  2  Curt. 
375.  So  also  a  AVill  made  by  a 
umriner  serving  on  board  H.M.S. 
"  Excellent "  whilst  she  was  per- 
manently stationed  in  Poitsniouth 
Harbour,  was  hehl  to  be  tlie  will  of 
a  "  mariner  or  seaman  being  at  sea  " 
within  Section  11  of  the  Wills 
Act :  In  the  goods  of  McMurdo, 
L.  R.  1  P.  &  D.  540.  See  also  In 
the  goods  of  Saunders,  L.  R.  1  P. 
&  D.  16. 
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a  seaman  "  at  sea,"  although  the  deceased  was  not  actuaUTl 
on  board  ship  at  the  time  the  Will  was  made.     So  where  ail 
Admiral,  though  not  actually  at  sea,  was  in  a  river  on  a  naTal  | 
expedition,  it  was  held  that  his  case  fell  within  the  spirit  ( 
the  exception  in  the  Act  (n). 

As  to  the  construction  of  the  words  "  mariner  or  seamaD,"! 
in  the  exception ;   it  has  been  held  that  the  purser  of  i 
man-of-war  is  within  this  description,  and  it  should  seem  that 
it  includes  the  whole  service,  applying  e']iually  to  superior  I 
officers  up  to    the   commander-in-chief,  as  to   a  commoii 
seaman,  being  at  sea  (o).     And  it  has  also  been  held  to  ap|ii<  | 
to  merchant  seamen  {p). 

It  was  held  by  Sir  II.  Jenner  Fust,  on  motion  (5),  I 
notwithstanding  the  general  provisions  of  the  Act,  a  miuot  I 
may  make  his  Will  if  he  falls  within  the  exception  as  kin; 
"in  actual  military  service,  &c. ;  "  the  words  of  the  clause | 
being  "  any  soldier,  &c." 

With  respect  to  the  making  and  probate  of  the  Wills  o(  J 
petty  officers  and  seamen  in  the  Queen's  service,  and  tte 
non-commissioned  officers  of  marines,  and  marines  scrvii| 
on  board  a  ship  in  the  Queen's  service,  several  statutes  ta 
been  passed  containing  regulations  calculated  to  counterac. 
the  frauds  and  impositions  to  which  they  are  liable.  Thesf, 
however,  have  been  repealed,  and  other  provisions  for  tb 
same  purpose  substituted,  by  the  statute  28  &  29  Vict.  c.  'i 
which  will  be  pointed  out,  when  the  subject  of  the 
Wills  occurs  (r) . 


(n)  In  the  goods  of  Austen,  2 
Robert.  611. 

(0)  In  the  goods  of  Hayes,  2 
Curt.  338.  A  surgeon  in  the 
Navy  is  a  "  mariner  or  seaman " 
within  the  section :  In  the  goods 
of  Saunders,  L.  R.  1  P.  &  D.  16. 
As  to  the  meaning  of  the  term 
"  seaman  and  mariner  "  in  sect  2 


of  stttt.  28  &  29  Vict.  c.  T2:a 
yo«<,  Pt.  I.  Bk.  IV.  ch.  III. 

{■p)  Morrell  v.  MoricU,  1  Hag:. 
51.     In  the  goods  of  Milligaur 
Robert.    108.      In   the  goods  i  I 
Parker,  2  Sw.  &  Tr.  376. 

(g)  In  the  goods  of  Farquhii.i 
Notes  of  Cas.  651,  d52. 

(r)  See|«M«,Pt.l.  Bk.lv.ChlT. 
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CHAPTER  THE   THIRD. 


OF  THE   REVOCATION   OF   WILLS    OF    PI:RS0NALTY. 


There  has  already  been  occasion  to  observe  that  a  Will  Ambulatory 

•^  and  revociiblo 

is  in  all  cases  whatever  a  revocable  instrument.  For  though  nature  of  a 
a  man  make  his  Testament  and  last  Will  irrevocable  in  the 
strongest  and  most  express  terms,  yet  he  may  revoke  it ; 
because  his  own  act  and  deed  cannot  alter  the  judgment  of 
law  to  make  that  irrevocable  which  is  of  its  own  nature 
revocable  {a).  A  Will  is,  therefore,  said  to  be  ambulatory 
until  the  death  of  the  testator  (b). 
It  has  already  been  stated  that  a  mutual  and  conjoint  Will  Mutual  Will : 

.  whether  ever 

13  unknown  to  the  testamentary  law  of  this  country  (c).  irrevocable  in 

One  ground  of  objection  to  such  an  instrument  as  testa-     *^"'  ^' 

mentary,  is  its  irrevocability.     However,  such  a  Will  may, 

it  should  seem,  in  some  cases,  be  enforced  in  Equity  as  a 

compact.    In  Diifour  v.  Percira  (d),  Mrs.  Camilla  Rancer, 

tlie  wife  of  Mr.  Rancer,  being  entitled  to  a  legacy  under  the 

Will  of  her  aunt,  she  and  her  husband  agreed  to  make  a 

mutual  Will,  which  they  did,  and  both  executed  it;   the 

husband  died;   the  wife  proved  his  Will,   and  afterwards 

made  another  Will.     And  the  question  was,  whether  it  was 

in  the  power  of  the  wife  to  revoke  the  mutual  Will.     Lord 

Camden,  C.  "  This  question  arises  on  a  mutual  Will  of  the 


(«)  Vynior's  case,  8  Co.  82,  a. 
Swinb.  Pt.  7,  8.  14,  pi.  2. 

(6)  The  making  of  a  Will  is  but 
the  inception  of  it,  and  it  doth  not 
take  effect  till  the  death  of  the 
testator:  for  omne  testamentum 
nmte  consummatum  est,  et  voluntas 
«( amhulatoria  usque  ad  extremum 


Vitm  exitum.  Then  it  would  be 
against  the  nature  of  a  AVill  to  be 
so  absolute,  that  he  who  makes  it 
cannot  countermand  it :  Forse  and 
Hembling's  case,  4  Co.  61  6. 

(c)  Ante,  p.  8. 

(d)  1  Dick.  419. 
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husband  and  wife ;  the  "Will  ia  jointly  executed  by  them; 
what  the  wife  disposes  of,  is  the  residue  of  her  aunt's  estate, 
given  to  her  by  her  Will.  I  do  not  find  the  cases  go  so  far, 
as  to  consider  a  legacy  to  a  wife,  as  excluding  the  husband  k 
implication :  but  there  is  no  occasion  to  determine  tliat 
question :  the  question  is,  as  the  husband  by  the  mutual 
Will  assents  to  his  wife's  ri£;ht,  and  makes  it  separate, 
whether  the  second  Will  by  the  wife  is  to  be  considered  as 
void.  It  struck  me  at  first,  more  from  the  novelty  of  tlie 
thing  than  its  difficulty.  The  case  must  be  decided  bytlit 
laws  of  this  country.  The  Will  was  made  here  ;  the  parties 
lived  here ;  and  the  funds  are  here.  Consider  how  far  the 
mutual  Will  is  binding,  and  whether  the  accepting  of  tlie 
legacies  under  it  by  the  survivor,  is  not  a  confirmation  of  it. 

1  am  of  opinion  it  is.  It  might  have  been  revoked  by  botli 
jointly,  it  might  have  been  revoked  separately,  provided  the 
party  who  intended  it  had  given  notice  to  the  other  of  sueli 
revocation.  But  I  cannot  be  of  opinion,  that  either  of  tliem 
could,  during  their  joint  lives,  do  it  secretly;  or  that  after 
the  death  of  either,  it  could  be  done  by  the  survivor  k 
another  Will.  It  is  a  contract  between  the  parties,  which 
cannot  be  rescinded,  but  by  the  consent  of  both.  The  first 
that  dies,  carries  his  part  of  the  contract  into  execution. 
Will  the  Court  afterwards  permit  the  other  to  break  the 
contract  ?  Certainly  not.  The  defendant,  Camilla  Raiicer, 
hath  taken  the  benefit  of  the  bequest  in  her  favour  by  the 
mutual  Will,  pnd  hath  proved  it  as  such ;  she  hath  therel; 
certainly  conihmed  it ;  and  therefore  I  am  of  opiniou,  the 
last  Will  of  the  wife,  so  far  as  it  breaks  in  upon  tho  mutaal 
AVill  is  void.  And  I  declare,  that  Mrs.  Camilla  Eaueer, 
having  proved  the  mutual  Will,  after  her  husband's  death, 
and  having  possessed  all  his  personal  estate,  and  enjojeJ 
the  interest  thereof  during  her  life,  hath  by  those  acts  bounJ 
her  assets  to  make  good  all  her  bequests  in  the  said  mutnal 
Will ;  and  therefore  let  the  necessary  accounts  be  takeu"(')' 

(e)  See  tlii.s  juilgnieiit  also  reported  in  2  Hargr.  JuriJ.  Arj;.  i'-. 

2  Hargr.  Jurid.  Exerc.  101. 
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This  case  was   succeeded  by   that   of  Walpole   v.   Lord 

\Orfi)rd{f),  where  the  Will  of  George,  Earl  of  Orford,  made 
ia  1756,  and  Horace  Lord  Walpole'a  codicil  of  the  same 
(late,  made  in  concert,  constituted,  in  effect,  a  mutual  Will. 
Horace  Lord  Walpole  died  in  1757,  without  revoking  his 
part  of  the  mutual  Will,  namely  the  codicil  of  1756  ;  George 
Earl  of  Orford;  died  in  1791,  when  it  appeared  that  he  had 
made  a  codicil  in  1776;  and  this  by  reason  of  a  reference 
to  his  last  Will,  bearing  date  in  1752,  was  construed  a 
revocation  of  his  part  of  the  mutual  Will,  namely,  the  Will 
of  1756.    A  case  was  then  raised  in  Equity,  that  the  mutual 

^Vill  of  1756  became  irrevocable  on  the  death  of  Lord 
Walpole  in  1757,  though  it  was  admitted  to  have  been 
revocable  by  either  during  the  joint  lives  of  Lord  Walpole 
aud  Lord   Orford,   with   notice    to    the    other.     And    the 

(judgment  of  Lord  Camden  in  Dufour  v.  Pereira,  was  mainly 
relied  on  in  support  of  that  position.     Lord  Loughborough, 

i  liowever,  refused  to  enforce  the  compact  of  the  mutual  Will ; 

I  but  this  was  chiefly,  it  seems,  by  reason  of  the  uncertainty, 

I  and,  in  some  sense,  unfairness,  of  the  compact ;  so  that  it 
leaves  the  principle  of  Lord  Camden's  ''scision  in  Dufour  v. 

[  Pmim  wholly  unshaken  (g). 

And  here  it  may  be  right  to  mention  that,  although  a  will  is  of  contracts 
always  revocable  notwithstanding  a  contract  not  to  revoke  it,  ""'  ^  '^^'"'  *^' 
yet  such  a  contract  is  not  illegal  and  is  enforceable  if  made  for 
!,'ood  consideration  and  in  such  form  as  to  comply  with  the 
Statute  of  Frauds  (h).     But  a  mere  representation  of  an 

j  intention  as  distinguished  from  a  contract  cannot  be  enforced, 
although  such  representation  may  have  been  intended  to  be 

I  acted  on  and  in  fact  have  been  acted  on  (i). 


(/)  3  Ves.  402. 

(:/)  See  1  Add.  278,  note  by  the 
liamed  Reporter  to  Hobson  v. 
Blackburn,  and  also  Mr.  Har- 
iinn'a  remarbi  on  the  case  of 
Wpole  ».  Lord  Orford,  in  2  Jurid. 
Arj,  272.  2  Jurid.  Ex.  101.  See 
\  i''*'J  Chester  v.  Urwick,  23  Beav. 


407. 

(fc)  Hammsrsley  v.  De  Biel,  12 
CI.  &  F.  45.  Robinson  v.  Om- 
manney,  23  0.  D.  285. 

(i)  Maddison  v.  Alderson,  8  A. 
C.  467,  disapproving  Loffus  v. 
Maw,  3  Giff.  692,  in  which  case 
Stuart,  V.-C.  held  that,  where  a 


-^■'"^J^^'iff' ■ 
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mm 
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iTmxmxii  M 

1  Vict.  c.  20, 

».  21.     No 

alteration  in  a 

'A'ill  simll  have 

any  effect 

MnlcsMcxcoiitcd 

us  a  Will. 

By  stat.  1  Vict.  c.  26,  s.  20,  it  is  enacted,  "that  noWillor 
codicil,  or  any  part  thereof,  shall  be  revoked  otherwise  than 
as  aforesaid,  [i.e.  by  marriage  under  sect.  18,]  or  by  another 
Will  or  codicil  executed  in  manner  hereinbefore  required,  or 
by  some  writing  declaring  an  intention  to  revoke  the  same  (i) 
and  executed  in  the  manner  in  which  a  Will  h  hereinbefore 
required  to  be  executed  (l),  or  by  the  burning,  tearing,  or  other- 
wise destroying  the  same  by  the  testator,  or  by  some  person 
in  his  presence  and  by  his  direction,  with  the  intention  of 
revoking  the  same." 

And  by  sect.  21,  it  is  further  enacted,  "  that  no  oblitera- 
tion, interlineation,  or  other  alteration  made  in  any  \Vill 
after  the  execution  thereof  shall  bo  valid  or  have  any  effect, 
except  so  far  as  the  words  or  effect  of  the  Will  before  such 
alteration  shall  not  be  apparent,  unless  such  alteration  shall 
be  executed  in  like  manner  as  hereinbefore  is  required  for  tlie 
execution  of  the  Will ;  but  the  Will,  with  such  alteration  as 
part  thereof,  shall  be  deemed  to  bo  duly  executed  if  the 
signature  of  the  testator  and  the  subscription  of  the  witnesses 
be  made  in  the  margin  or  on  some  other  part  of  tboWII 
opposite  or  near  to  such  alteration,  or  at  the  foot  or  cud  of 
or  opposite  to  a  memorandum  referring  to  such  altcrutiou,  aiiJ 
written  a^  the  end  or  some  other  part  of  the  Will." 


testator  hud  iiuluoi'd  his  niece  to 
contiime  her  services  on  the  faith 
thttt  he  would  leave  her  certain 
jjroperty,  and  took  her  to  liis  soli- 
citor's otlico  to  see  a  codicil  to  that 
I'lFect,  the  niece  v.'Pis  entitled  to 
have  the  trnsts  in  her  favour, 
thereby  declared,  performed,  not- 
withftanding  the  fact  that  the 
testator  had  by  a  subsequent  codicil 
invoked  the  codicil  in  her  favour. 
(fc)  Where  a  testator  had  oblite- 
rated the  whole  of  a  codicil,  in- 
cluding his  sij^nature,  by  thick 
black  nmrks,  and  at  the  foot  of  it 


had  written  the  words  signed  ^y 
hink.  elf  and  attested  by  two  wit- 
nesses, "  we  ara  witnesses  of  tin 
erasure  of  the  above,"  it  was  lieiil 
that  the  codicil  was  itivoked,  for 
the  words  were  "  a  writing  •licLir- 
ing  an  intention  to  revoke"  it 
within  this  section.  In  the  i;oiiil> 
ofOosline,  11  P.  D.  7!). 

(I)  There  seems  to  be  soim 
doubt  as  to  whether  a  wrilin;; 
M-hich  oidy  revokes  the  will  I" 
which  it  is  attached  oiiglit  to  1* 
admitted  to  probate  :  In  tiie  phhI* 
of  Fraser.  L.  R.  2  V.  &  D.  40.  .St 


It  may  here 

enactment  coni 

I  delegate  bis  po^ 

clause  conferrin 

death  (/«)• 


Uerocation  by 

It  will  be  ol 
Act  confiuea  thi 
I  act  done  to  tLo 
I  otherwise  destro 
It  is  obvious 
revoked  in  the  n 
that  "no  Will,  ( 
than,  &c.,  or  by 
the  same,"  &c.  (i 
And  as  to  pi 
sect.  21,  that  no  ( 
made  after  the  ( 
(except  so  far  as 
alterdtiou  shall  n 
he  cxecuteil  in  HI 
th .  Will. 

By  the  sixth 
respect  to  devis( 
confined  to  "  bu 
same." 

This  section,  1 

'"  the  Goods  of  I 

'■  '■  &  D.  683.    In 

;  llul)l)a^l,  L.  1\.  1  p 

(ii)  Stockwell  V. 


Ch.  in.  §  I-]        By  Destniction,  &c.  HI 

It  may  here  be  observed  that,   by  reason   of  the  above  A  testator  can- 

,       ,    .        ,       .^  ,  .  ,  .not  authorize  a 

I  enactment  contamed  in  the  20tU  section,  a  testator  cannot  wiu  to  be 
delegate  his  power  of  revoking  the  Will,  by  inserting  in  it  a  J'^St  ''^""' 
1  clause  conferring  on  another  an  authority  to  destroy  it  after  his 

I  death  {m). 


SECTION    I. 

Raocation  by  Destruction,  Burning,  Tearing,  Cancellation, 
or  Obliteration. 

It  will  be  observed,  that  the  20th  section  of  the  Wills  i  Vict.  c.  26, 
j  Act  confines  the  modes  of  total  revocation  by  means  of  any 
act  done  to  tua  instrument  itself,  to  "  burning,  tearing,  or 
otherwise  destroying." 

It  is  obvious,  also,  that  a  part  only  of  a  Will  may  be 

I  revoked  in  the  manner  hero  described ;  for  the  statute  says 

tliat  "no  Will,  or  any  part  thereof,  shall  bo  revoked  otherwise 

than,  &c.,  or  by  the  burning,  tearing,  or  otherwise  destroying 

the  same,"  &c.  (h). 

And  as  to  partial  revocation,  it  is  further  enacted  by  ».  21 : 
sect.  21,  that  no  obliteration,  interlineation,  or  other  alteration, 
made  after  the  execution,  shall  be  valid  or  have  any  eS^ect, 
icxcept  so  far  as  the  words  or  effect  of  the  Will  before  such 
alteration  shall  not  be  apparent)  unless  such  alteration  shall 
he  exccateil  in  like  manner  as  is  required  for  the  execution  of 
th '  Will. 

By  the  sixth  section  of    the   Statute  of    Frauds,   with  statute  of 
respect  to  devises  of  lands,  revocations  of  this  nature  were  ^''''"'''''  "•  • 
coufiued  to  "  burning,  cancelling,  tearing,  or  obliterating  the 
Slime," 
This  section,  however,  did  not  extend  to  Wills  of  porsoual  Statute  of 

*^  Fi-ttuds,  ».  '12. 


Ill  the  Goods  of  Hicks,  L.  R.   1 
1'.  &  D.  683.    Ill  the  Goods  of 
1  llultlianl,  L.  H.  1  P.  &  D.  03. 
(m)  Stockwell  v.  Uithenloii,   1 


Robert.   661,  j)er  Sir  H.  Juiiuer 
Fust. 

(n)  Clorke  v.  Scripps,  2  Robert. 
563,  567,  by  Sir  J.  Uodson. 
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\,'.'.h 


a  iij»a  jwi»tU».  m  - 


To  what  cases 
the  Wills  Act 
extends : 

every  act  done 
to  a  Will  after 
Jan.  1,  1838, 
must  be  in 
compliance 
with  the 
statute  thongh 
the  Will  be 
made  before 
that  date. 


Presumption 
iis  to  when 
alterations, 
kc,  shall  be 
presumed  to 
liave  been 
made. 


property ;  but  with  respect  to  them  it  was  merely  provided, 
by  sect.  22,  that  no  Will  concerning  any  goods  or  chattels 
or  personal  estate  should  be  repealed  or  altered  "by  anv 
words." 

The  31th  section  of  the  Wills  Act  enacts,  that  "tliis 
Act  shall  not  extend  to  any  Will  made  before  the  1st  day 
of  January,  1838  ;  "  but  the  interpretation  of  the  Act,  which 
has  been  adopted  by  the  Prerogative  Court,  and  approved  bv 
the  Privy  Council,  is,  that  the  operation  of  the  Act  was  meant 
only  to  be  suspended  with  respect  to  the  execution  of  sncli 
Wills  as  were  already  made  at  the  passing  of  the  Act  auj 
those  made  between  the  passing  of  the  Act  and  the  1st  of 
January,  1838,  and  that  a  Will  made  before  the  statute  car." 
into  operation  is  not  exempted  from  the  necessity  of  ccdi, 
ing  with  the  provisions  of  the  new  law  with  respect  to  miyad 
(lone  to  it  after  that  period  (o). 

As  to  the  question  whether,  in  a  case  where  nnnttesteii 
alterations  appear  on  the  face  of  a  Will,  and  no  infor- 
mation can  be  given,  and  there  are  no  circumstances,  one 
way  or  the  other,  to  show  when  the  alterations  were  made, 
the  presumption  is,  that  they  were  made  before  or  after 
the  execution  of  the  Will,  it  has  been  established  by  the 
judgment  of  the  judicial  committee  of  the  Privy  Council, 
in  Cooper  v.  Bockctt  {p),  (which  has  been  confirmed  by 
Bcvcrar  bubsequent  cases  {q) ),  that  the  presumption  in 
such  a  case  is  that  the  alterations  were  made  after  the 


(o)  Hobbs  V.  Knight,  1  Curt. 
7(j8.  Croker  v.  Lord  Hertford,  4 
Moo.  P.  C.  339,  356. 

(p)  4  Notes  of  Cos.  685.  S.  C. 
4  Moo.  P.  C.  419. 

{q)  Qann  v,  Gregory,  3  De  O. 
M.  &  G.  780,  by  Lord  Crimworth. 
Doe  V.  Palmer,  16  Q.  B.  747.  In 
the  goods  of  James,  1  Sw.  &  Tr. 
238.     In  the  goods  of  White,  30 


L.  J.,  P.  &  M.  66.  But  in  Williams 
)'.  Ashton,  1  Jolins.  &  H.  115, 11?, 
Wood,  V.C,  said  lie  did  not  think 
it  was  ijuite  a  correct  moile  if 
stating  the  law,  to  say  thnt  altera- 
tions in  a  Will  are  pri'suraed  to 
have  been  made  at  one  tinieiirat 
another  j  but  that  the  lorrect  view 
is  that  the  onus  is  cast  on  th' 
party  who  seeks  to  derive  nii  aJ- 


Ch.  HI.  §  I.]         By  Destruction,  &c. 

execution  (r).  So  where  a  Will  and  codicil  were  in  the 
testator's  custody,  and  the  Will  is  found  mutilated  after 
his  death,  in  the  absence  of  evidence,  the  presumption  is 
that  it  was  mutilated  by  the  testator,  after  the  execution  of 


vantage  from  an  alteration  in  a 
Will,  to  adduce  some  evidence 
from  which  a  jury  may  infer  that 
the  alteration  was  made  before  the 
Will  was  executed. 

(r)  In  order  to  rebut  this  pre- 
sumption, declarations  of  the  tes- 
tator, before  the  execution  of  his 
Will,  that  he  intended  to  provide 
liyhis  Will  fur  a  person  who  would 
be  unprovided  for  without  the  al- 
teration in  ([Uestion,  are  admissible 
evidence ;   but   not   declarations, 
after  the  execution,  that  the  alter- 
atiiin  had  been  made  previously : 
Doe  I'.  Piilnier,    16  Q.   B.   747. 
Deiicli  i>.  Dench,  2  P.  D.  60.    See 
\m\,  Pt.  I.  Bk.  IV.  Ch.  III.  §   V. 
But  where  the  deceased  executed 
a  Will  and  codicil,  the  latter  refer- 
\\%  to  the  former  by  its  date,  the 
name  of  the  executor  appointed  by 
tlie  Will  being  written  on  an  era- 
sure, the  Court  admitted  the  decla- 
ration of  the  testator  as  to  the 
per   1  lie  had  appointed  executor, 
I  iiii  '  ;.  ;  ■;•  Uie  execution  of  the 
■1(11.  ;  ,'    ijvi  ited  probate  of  tli»i 
I  IVill  una    1 1    i|  to  such  executor  : 
In  the  goods  ol  Sykes,  L.  R.  3  P. 
h^n,2(i,    The  fact  that  a  date  is 
athxeil  to  the  alteration    is  not 
eviileuco  to  rebut  the  presump- 
li'iii;  III  the  j.oodij  of  Adauison, 
U.li.  3P.  &  I).   253.     It  is  not 
liiillicient  to  prove  that  the  testator 
jloU  the  witnesses  at  the  tinie  of 
jattestation,  that  ho  had  nuide  some 
Alterations  in  his  Will,  but  did  not 
jillw  them  to  see  what  the  altera- 
|tion3were!  Williams  v.  Ashton, 
W.E.— VOL.  I. 


1  Johns.  &  H.  115.  But  when  a 
Will  has  been  prepared  in  the  first 
instance  with  the  amounts  of  the 
legacies  in  blank,  anil  the  amounts, 
involving,  for  want  of  space,  some 
interlineations  and  alterations, 
have  been  afterwards  tilled  in  by 
the  testator  himself,  the  Court 
will  presume  that  they  were  filled 
in  previous  to  execution :  for  it 
cannot  be  supposed  that  the  exe- 
cution was  prior  to  the  insertion 
of  the  legacies :  Birch  v.  Birch,  1 
Robert.  675.  In  the  goods  of 
Cadge,  L.  R.  1  P.  &  D.  543.  And 
the  mere  circumstance  of  the 
amount  of  a  legacy,  or  name  of  a 
legatee,  boing  inserted  in  different 
ink,  and  in  a  dilferent  handwriting, 
does  not  alone  constitute  an  obli- 
teration, interlineation,  "or  other 
alteration  "  within  the  meaning  of 
the  statute ;  nor  does  any  presumj  - 
tion  arise  against  the  Will  having 
been  duly  executed  as  it  appears  : 
Grevillo  v.  Tylee,  7  Moo.  P.  C. 
320.  See  also  In  the  goods  of 
Swindiu,  2  Robert.  1!)2.  When; 
some  trifling  alterations  and  inter- 
lineations apipoarcd  on  the  face  of 
a  hidograph  Will,  and  there  wns 
no  evidence  whether  they  weie 
written  before  or  alter  the  execu- 
tion, except  the  alUdavit  of  an 
expert  that,  in  his  opinion,  they 
were  written  nt  the  same  lime  ns  the 
rest  of  the  Will,  on  that  evidemo 
the  Court  admitted  them  to  j)n)- 
bate  :  In  the  goods  of  llindmarch, 
L.  R.  1  P.  &  D.  307. 
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Fresuroption  in 
absence  of 
evidence  where 
Will  found 
mutilated  after 
testator's 
death. 


\l:    ■':    ' 
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Fresninption 
as  to  altera- 
tiou8  in  Will 
dated  on  or 
after  1  Jan., 
1838. 

Presumption 
not  altered  by 
fact  that  codi- 
cil has  been 
duly  executed. 


No  presump- 
tion as  to  alter- 
ations where 
Will  is  dated 
before  1  Jan. 
1838. 


Presamption 
ill  absence  of 
evidence  in 
case  of  un- 
attested 
undated  Will. 


Act  of  Revo- 
c.ition  before 
1  Jan.  1838. 
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the  codicil  (s).  Consequently,  if  the  Will  is  dated  on  or 
after  Jan.  1st,  1838,  it  is  obvious  that  the  alterations  also 
must  be  taken  to  have  been  made  after  the  new  Act  came 
into  operation.  It  has  alsu  been  held,  that  this  presump- 
tion is  not  at  all  varied  or  altered  by  the  circumbtance 
of  a  codicil  to  the  Will  having  been  duly  executed:  Tlie 
presumption  of  law  must  still  be  that  the  alterations  were 
made  after  the  execution  of  the  codicil  (t) ;  unless  there 
be  proof  or  internal  evidence  to  the  contrary,  in  which  case 
the  codicil,  being  a  republication  of  the  Will,  would  republisk 
the  Will  with  the  alterations  (tt). 

But  if  the  Will  is  dated  before  the  1st  of  Jan.,  183S, 
the  point  does  not  appear  to  be  yet  settled,  whether  tlie 
pres»:mption  is  that  they  were  made  before  or  after  the  Act 
came  into  operation ;  for  though  they  must  be  taken  to  hare 
been  made  after  the  execution  of  the  Will,  it  does  not  follow 
that  uhey  were  on  or  after  Jan.  1st,  1838  («).  It  may 
be  observed  that  in  the  instance  of  an  unattested  Will  with- 
out date,  where  the  case  is  bare  of  circumstances  from  which 
the  time  when  it  was  made  may  be  inferred,  it  has  been  held 
that  the  presumption  is  that  it  was  made  before  the  Act 
came  into  operation  (t*). 

With  respect  to  what  shall  amount  to  an  act  of  destruction, 
if  done  before  January  1,  1838,  sufficient  to  operate  as  a  total 
revocation,  see  the  former  Editions  of  this  Work,  Pi.  L, 
Bk.  n.,  ch.  3,  §  1. 


(«)  Christmas  v.  Whinyates,  3 
Sw.  &  Tr.  81. 

(<)  Lusliington  v.  Onslow,  C 
NotcB  of  Cos.  18.3.  In  the  goods 
of  Bradley,  5  Notes  of  Cas.  186. 

{tt)  In  the  goods  of  Sykes,  L.  Vv, 
3  P.  &  D.  26.  Tyler  v.  Merchant 
Taylors  Co.,  18  P.  D.  216. 

(i()  See  In  the  goods  of  Penning- 
ton, 1  Notes  of  Cas.  390.  Wynn 
V,  Heveringlmni,  1  Coll.  630. 

(ti)  Pechell  V.  Jenkinson,  2  Curt. 
273,  ante,  p.  64.    And  on  the  au- 


thority of  this  case,  nnJ  of  In  tlie 
goods  of    Pennington,  ante,  note 
(ii).  Sir  C.  Cresswell  held,  k»i'«»«. 
that  the  presumption  is  tlie »« 
as  to  alterations :  In  the  f.di 
of  Streaker,  28  L.  J.,  P.  M,i| 
A.  60.     See  also  Benson  i'.  Ben- 
son, L.  E.  2  P.  &  D.  172.   Ai 
to  presumptions    in  the  caieofl 
alterations  in  a  will  of  an  oliwj 
in  actual  service,  sec  In  thegooJij 
ofTweedttle,L.R.  3  ?.&!>•  »^ 
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With  respect  to  the  acts  of  destruction  or  cancellation  done  What  sLaii 
after  the  Wills  Act  came  into  operation :  It  will  be  observed,  a  revocatory 
that  the  words  "  cancelling"  and  "obliterating,"  which  occur  g.^'Jf'Jf^'^e""" 
in  the  Statute  of  Frauds,  are  omitted  in  the  20th  section  of  a***''  i  J*"-. 

1838. 

the  Wills  Act,  and  that  the  words  "  otherwise  destroying,"  j^eanine  of 
are  substituted.     It  has  been  considered  that  these  latter  "otherwise 

-,  -      ,  .  .       7  .  destroying." 

words  mean  modes  of  destruction  ejusdem  generis,  as 
catting,  throwing  into  water,  or  the  like,  and,  therefore, 
exclude  cancelling  {w).  And  it  has  been  argued,  that  a  still 
uarrower  construction  ought  to  prevail,  viz.  that  a  revocation 
of  a  Will  under  the  new  law,  by  any  mode  short  of  actual 
destruction  or  annihilation,  can  only  be  by  burning  or  tearing. 
hHohhs  V.  Knight  (x),  Sir  Herbert  Jenner  Fust  held,  that 
tlie  excision  of  the  name  of  the  testator  amounted  to  a  revo- 
cation of  the  Will  under  the  terms  "  otherwise  destroying  "  (y) ; 
and  that  it  was  not  necessary,  in  order  to  operate  a  revo- 
cation, that  the  whole  instrument  should  be  destroyed  ;  it  was 
suicient  if  the  entirety  or  essence  of  the  thing  were  destroyed : 
In  the  present  case,  the  name  of  the  testator,  an  essential 
part  of  the  Will,  had  been  removed :  And  the  learned  judge 
I  proceeded  to  state  that  the  inclination  of  his  opinion  was, 
I  upon  the  same  principle,  that  a  testator  might  revoke  his 
Will  by  obliterating  his  signature  to  it,  if  the  obliteration 
amounted  to  a  destruction ;  if  the  testator  had  so  carefully 
obliterated  it  that  it  was  perfectly  illegible  :  And  further,  by 
parity  of  reasoning,  that  if  the  names  of  the  attesting  wit- 


(if)  Sugilen's  Easay,  p.  46.  Civn- 
jcillation  by  striking  through  with 
ja  |ira  is  not  a  revocutioTi  under 
jllii'  Wills  Act :  Stephens  v.  Taj)!)- 
hll,  2  Curt.  458.  Even  though 
Itlii!  striking  through  be  done 
|(iiiimo  revocojirfi ;  In  the  goods  of 
"»e,  4  Not.  of  Cos.  101.  In  the 
Ifnoda  of  Brewster,  29  L.  J.  P.  & 
•ifl.  A  symbolical  burning, 
pwring,  or  destruction  will  not 
}«■■  tliere  must  be  the  oct  as  well 
« llie  intention.    All  the  destroy- 


ing in  the  world  without  intention 
will  not  revoke  a  Will :  nor  till 
the  intention  in  the  world  without 
destroying  :  there  niu!<t  be  the 
two  :  Per  James,  L.J.,  Cheese  t'. 
Lovejoy,  2  P.  D.  251—203. 

{x)  1  Curt.  708. 

(j/)  It  is  suflicient  revocation 
within  the  section  if  the  signature 
of  the  testator  is  scratched  out  as 
with  a  knife  :  In  the  goods  of 
Morton,  12  P.  D.  141. 

I  S 


-if 
'1; 
t 
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Actual  buru- 
iiig  necessary : 
intention  and 
attempt  to 
burn  insulfi- 
sicnt. 


nesses  were  taken  away  by  the  testator  animo  revocandi,'i 
would  be  a  good  destruction  of  the  Will  under  the  Act; 
The  learned  judge  likewise  observed,  that  if  the  signature 
had  been  burnt  or  torn  out,  that  would  be  clearly  sufficient 
to  revoke :  and  that  if  it  were  necessary  to  determine  the 
point,  he  thought  it  would  not  be  difficult  to  hold,  that 
cutting  is  equivalent  to  tearing.  This  decision  was  cited  bv 
Sir  John  Dodson  in  Clarke  v.  Scripps  (z) ;  And  that  learned 
judge  said,  that  he  quite  agreed  with  Sir  H.  J.  Fast,  that 
cutting  and  tearing  are  equivalent  acts  {zz). 

It  was  held,  in  the  construction  of  the  Statute  of  Frauds, 
that  in  order  to  operate  a  revocation  of  a  Will,  it  was  uot 
necessary  that  the  instrument  itself  should  be  consumed  or 
torn  to  pieces  (a). 

It  was  decided,  however,  that  there  must  be  an  actual 
burning  of  the  Will  to  some  extent,  in  order  to  effect  a 
revocation  of  this  nature ;  and  that  an  intention  and  attempt 
to  burn  was  insufficient  (b). 

There  seems  to  be  no  reason  why  these  decisions  should 
not  be  applied  to  the  Wills  Act.  But  assuming  them  to 
be  adopted  as  authorities  in  its  construction,  it  is  difficult 
to  state  any  precise  rule  with  respect  to  the  extent  to  whioli 
the  burning  or  tearing  of  the  Will  must  go,  in  order  to 


(z)  2  Rob.  563,  570,  575. 

(sf«)  Where,  however,  the  Will 
was  found  with  the  testator's  ori- 
ginal signature  erased,  but  another 
signature  appeared  at  a  short  dis- 
tance beneath,  Dr.  Lushington 
lield,  on  the  facts  and  circum- 
stacces  deposed  to,  that  the  origi- 
nal signature  had  not  been  erased 
animo  revocandi  ai>  required  by  the 
new  Wills  Act,  and  that  in  the 
probate  the  original  signature 
must  be  restored,  and  the  second 
omitted  :  In  the  goods  of  King,  2 
Robert.  403.  See  also  In  the  goods 
of  Coloninn,  2  Sw.  &  Tr.  314.    But 


Avhere  on  the  death  of  the  dece:i'«'l 
tt  will  was  found  the  signature  t" 
which  had  been  cut  out  kt 
gummed  to  its  former  place,  ii 
was  held  that  the  presumption  o( 
revocation  was  not  rebutteil  al- 
though there  was  evidi  nee  of  J«- 
clarations  by  the  deceased  4  in- 
tention to  benefit  his  wife  If 
Will :  Bell  v.  Fothergill,  L.  I!,  2 
P.  &  D.  148. 

(a)  Bibb  V.Thomas,  2 W.Dkk. 
1043. 

(6)  Doe  V.  Harris,  6  A.  4  E 
209.    S.  C.  2  Nev.  &  P.  615, 


hi  1 
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effect  a  revocation  :  In  giving  jadgment,  in  Doe  v.  Harris, 
Lord  Denman  observed,  that  doubt  might  be  entertained 
now,  whether  the  proof  given  in  Bihb  v.  Thomas  would  be 
sufficient  as  to  the  acts  of  burning  and  tearing  :  Patteson,  J., 
gaid,  "  There  must  be,  at  all  events,  a  partial  burning  of  the 
instrument  itself:  I  do  not  say  that  a  quantity  of  words 
must  be  burnt ;  but  there  must  be  a  burning  of  the  paper  on 
which  the  Will  is :  "  Williams,  J.,  said,  "  The  Will  must  be 
torn  or  burnt,  and  the  question  will  always  be  whether  that 
was  done  with  intention  to  cancel ;  how  much  should  be 
burnt,  or  whether  the  Will  should  be  torn  into  more  or 
fewer  pieces,  it  Is  not  necessary  to  lay  down  :  "  Coleridge,  J., 
Baid,  "The  question  is  put,  whether  the  Will  must  be 
destroyed  wholly,  or  to  what  extent  ?  It  is  hardly  necessary  The  burning 
to  say ;  but  there  must  be  such  an  injury  with  intent  to  as  to  destroy 
revoke  as  destroys  the  entirety  of  the  Will :  because  it  may  J^*  ^viiT*^  "^ 
then  be  said,  that  the  instrument  no  longer  exists  as  it 
was : "  And  Sir  Herbert  Jenner  Fust,  in  giving  judgment 
in  Hohhs  v.  Knight  (c),  cited  and  adopted  the  view  of  the 
question  thus  taken  by  Mi.  Justice  Coleridge  as  applicable 
to  the  construction  of  the  new  statute. 
The  same  view  has  been  taken  by  the  Courts  in  several  ^^'^"^  *'««^ 

approved  in 

subsequent  cases ;  as  in  Price  v.  Powell  (a),  where  the  Barons  subsequent 
of  the  Exchequer  regarded  the  tearing  off  the  seal  of  a  Will  *^'*' 
animo  rcvocandi  as  amounting  to  a  revocation  of  it  by  reason 
of  its  being  a  destruction  of  its  entirety.  So  in  WiUiams  v. 
'^!l^"y{<^)>  where  there  was  the  usual  statement  in  the  wit- 
nessing clause  at  the  end  of  a  Will  that  the  testator  had  set 
iiisband  to  the  preceuing  pages.  Wood,  V.  C,  held,  that  the 
testator  had  thereby  made  the  signatures  on  those  pages  a 
part  of  his  Will,  and  that  the  whole  Will  was  revoked  by 
tearing  them  oflF,  animo  revocandi ;  and  his  Honour  relied  on 
tlie  above-mentioned  case  of  Price  v.  Powell,  and  approved 
of  the  principle  on  which  it  had  been  decided.  Again,  In 
the  goods  of  Harris  (/),  where  a  testatrix,  having  executed 


(c)  Ante,  p.  116. 
((i)3H.  &N.  341. 


(e)  Johns.  529. 

(/)  3  Sw.  &  Ti.  480. 
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Inclioate  and 
incomplete 
cancellation 
shall  not 
revoke. 


her  Will  by  signing  her  name  at  the  foot  of  each  sheet, 
cut  off  the  signatures  on  the  first  fire  sheets,  and  cancelled 
her  own  signature  at  the  end  of  the  last  sheet,  vrt\\k« 
underneath  that  she  had  cancelled  the  Will  on  n  certain  day; 
The  last  sentence  in  her  Will  in  effect  referred  to  the  signa- 
tures she  had  cut  off  as  giving  validity  to  the  Will :  And  it 
was  thereupon  considered  by  8ir  J.  P.  Wilde  that  the  Will 
was  destroyed  in  its  entirety,  and  could  not  be  admitted  to 
probate.  So  In  the  goods  of  Lewis  (g),  the  Will  was  held  by 
Sir  C.  Cresswell  to  be  revoked  by  tearing  off  the  signatures 
and  attestation.  And  in  another  case;  before  the  same 
judge,  In  the  goods  of  Gidkin  (h),  where  the  testator  bad 
subscribed  each  of  the  several  sheets  of  which  his  Will  con- 
sisted at  the  foot  of  each  sheet  in  the  pr<?isence  of  the  attestint; 
witnesses,  who  thereupon  also  subscribed  each  sheet  in  bis 
presence,  and  on  his  death  two  of  the  'jaiddle  sheets  of  tbe 
Will  only  could  be  found ;  it  was  held  that  the  signatures 
at  the  e^d  of  the  Will,  being  the  only  ones  made  in 
compliance  of  the  statute,  having  been  destroyed,  the  wbole 
Will  was  revoked,  and  the  sheets  that  had  been  found, 
though  duly  attested,  could  not  be  admitted  to  probate. 

It  must  be  here  observed,  that  if  the  act  of  destruction  or 
cancellation  be  inchoate  and  incomplete,  it  will  not  amount 
to  a  revocation.  Thus  in  Doe  v.  Perkes  (i),  it  appeared  tbat 
the  testator,  being  moved  with  a  sudden  impulse  of  passion 
against  one  of  the  devisees  under  his  Will,  conceived  the 
intention  of  cancelling  it,  and  of  accomplishing  that  object 
by  tearing :  Having  torn  it  twice  through,  his  arms  were 
arrested  by  a  bystander,  and  his  anger  mitigated  by  tlie 
submission  of  the  party  who  had  provoked  him :  He  tben 
proceeded  no  further,  and  after  having  fitted  the  pieces 
together,  and  found  that  no  particular  word  had  been  oblite- 
rated, he  said,  "  It  is  a  good  job  it  is  nc  worse."  Upon  this 
evidence,  it  was  left  to  the  jury  to  say  whether  the  testator 


(jjf)  1  Sw.  &  Tr.  31. 

(A)  Ibiii.  12rj. 

(t)  3  B.  &  A.  489. 


See  Accord. 


In  tlie  goods  of  Colberg,  2  Curt, 
832.  Giles  v.  Warren,  L.  R.  i  P. 
&  D.  401. 


had  done  all  h 

dorapleting  the 

that  he  was  so 

held,  that  theii 

revocation  of  tfc 

[k]  Mr.  Justice 
whom  this  case  wi 
ining  up  the  evide 
obser^-ed  that  the 
the  Statute  of  I 
make  a  tearing  me 
a  revocation. 
the  learned  judge, 
cation  since  the  sta 
effect  could  not  h 
kforethe  statute 
case  of  Hyde  v.  1 
p.  127,)  there  was 
Will ;  but  it  was  hel 
to  a  revocation,  bee 
not,  f-.om  the  circui 
(.use,  be  any  inferer 
tion  to  revoke.    So 
ing  may  be  intent 
not  amount  to  a  re 
was  the  case  in  0 
(jxjdf,  p.  126,)  the  te 
eil  to  mistake.    ' 
does  not  seem  to  bi 
lake ;  for  the  teari 
<legree,  at  least  for 
lime,  with  the  inter 
ing  the  effect  of  th 
the  destruction  wa 
subjcquent  declara 
tator  would  be  of 
the  Will  coidd  not 
except  by  a  codic 
tion  of  it,  in  the  p; 
^itnessea.  One  que 
fore  be,  whether 
such  a  complete  de 
Will  aa  to  amount 
and  that  is  purel; 
fact,   If  the  testal 
lii»  acts  wholly  tor 
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had  done  all  he  intended,  or  whether  he  was  prevented  from 
completing  the  act  of  destruction  he  intended :  They  found 
that  he  was  so  prevented,  and  the  Court  of  King's  Bench 
held,  that  their  verdict  was  right,  and  that  there  was  no 
revocation  of  the  Will  (k). 
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(l)  Mr.  Justice  Holroyd,  before 
whom  this  case  was  tried,  in  sum- 
ming up  the  evidence  to  the  jury, 
obsened  that  the  sixth  section  of 
the  Statute  of  Frauds  does  not 
make  a  tearing  merely  and  of  itself 
a  revocation.  "  A  tearing,"  said 
the  learned  judge,  "  is  not  a  revo- 
ation  since  the  statute,  if  the  same 
effect  could  not  be  ascribed  to  it 
kfore  the  statute  passed.  In  the 
(ase  of  Hyde  v.  Hyde,  (see  post, 
p.  127,)  there  was  a  tearing  of  the 
Will ;  but  it  was  held  not  to  amount 
to  ,1  revocation,  because  there  could 
not,  f;om  the  circumstances  of  that 
a*,  be  any  inference  of  an  inten- 
tion to  revoke.  So  the  act  of  tear- 
ing may  lie  intentional,  and  yet 
not  amount  to  a  revocation  ;  if,  as 
wastlie  case  in  Onions  v,  Tyrer, 
(jwf,  p.  126,)  the  tearing  be  ascrib- 
ed to  mistake.  This,  however, 
does  not  seem  to  be  a  case  of  mis- 
take ;  for  the  tearing  was  in  some 
degree,  at  least  for  some  period  of 
lime,  with  the  intention  of  destroy- 
in;;  the  effect  of  the  Will ;  and  if 
the  destruction  was  complete,  the 
subsequent  declarations  of  the  tes- 
tator would  be  of  no  avail  since 
the  Will  could  not  be  again  set  up, 
except  by  a  codicil  or  republica- 
tion of  it,  in  the  presence  of  three 
T^itnessea.  One  question  will  there- 
fore be,  whether  there  has  been 
such  a  complete  destruction  of  the 
Will  as  to  amount  to  a  revocation ; 
«nd  that  is  purely  a  question  of 
lact.  If  the  testator  intended  by 
his  act*  wholly  to  revoke,  the  revo- 


cation will  Ije  complete  ;  but  the 
question  which  arises  upon  the 
evidence,  and  which  question  alone 
renders  the  subsequent  declara- 
tions of  the  testator  admissible,  is, 
whether  he  had  proceeded  as  far  as 
he  intended  in  the  destruction  of 
the  Will.  If,  after  he  had  torn  the 
Will  in  the  manner  in  which  it 
appears  from  the  evidence  that  he 
did,  he  had  thrown  it  upon  the 
ground,  that  might  have  been  a 
circumstance  from  which  to  have 
inferred  that  the  act  of  destruction 
was  complete.  A  ea.se  may  be  put 
of  a  person  throwing  his  Will  on 
the  fire,  with  the  intention  of 
burning  it,  and  in  consequence  of 
some  observation  made  by  a  by- 
stander  snatching  it  off  again  before 
it  be  burnt ;  there,  although  the 
Will  be  scorched,  I  do  not  appre- 
hend that  it  would  amount  to  a  re- 
vocation, since  the  uct  of  destruc- 
tion by  the  testator  would  not  in 
such  a  case  have  been  completed. 
The  question  of  intention,  however, 
is  purely  a  question  of  fact ;  and 
therefore,  exclusively  within  the 
l^rovinco  of  the  jury  to  decide.  If 
the  jury  think  that  what  the  testa- 
tor intended  at  the  time  he  tore 
the  Will  was  completed,  the  heir 
at  law  is  entitled  to  recover  ;  but 
if  they  think  that  his  intention  at 
that  time  was  not  completed,  the 
question  of  law  then  arises  ;  and  I 
am  of  opinion  that  it  will  not  in 
point  of  law  amount  to  a  revoca- 
tion."   Gow.  18C. 
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Act  of  revoca- 
tiun  must  take 
]>lace  in 
testator's 
presence : 


and  by  his 
direction. 
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In  accordance  with  this  authority,  the  case  of  Ehna  v. 
Elms  (I)  was  decided.  In  that  case  the  testator  tore  the 
Will  almost  in  two,  but  was  stopped  by  the  exclamations 
of  persons  in  the  room  as  to  the  danger  of  destroying  tlie 
existing  Will  before  making  another  :  Sir  Cresswell  Cresswell 
laid  down  the  law  to  be,  that  in  order  to  revoke  a  Will  h 
tearing  it,  it  is  not  necessary  to  rend  the  Will  into  more 
pieces  than  it  originally  consisted  of,  but  that  it  is  sufficient 
if  the  testator  intended  the  tearing  actually  done  of  itself  to 
work  a  revocation  without  any  further  act — in  other  words, 
if  when  he  ceased  tearing,  he  had  done  all  that  he  contem- 
plated doing  for  the  purpose  of  revoking :  But  the  learned 
judge,  having  regard  to  all  the  evidence  in  the  case,  was  not 
satisfied  that  the  testator  did  so  intend,  and  therefore  held 
that  the  Will  was  not  revoked. 

It  should  be  borne  in  mind  that  to  operate  a  revocation, 
the  act  of  "  burning,  tearing,  or  otherwise  destroying,"  is 
required  by  the  20th  section  to  be  done  by  the  testator  or 
by  some  person  in  his  presence,  and  hij  his  direction  (ra . 
Therefore,  in  a  case  where  a  codicil  had  been  burnt  by  tin 
testator's  order  with  intent  to  revoke,  hut  not  in  his  presatct 
probate  was  decreed  of  a  draft  copy  of  the  codicil  («)•  And 
where  the  Will  of  a  testatrix  was  destroyed  in  her  presence, 
but  tcithotit  her  consent  or  authority,  by  a  relative,  and  sub- 
sequently the  testatrix,  though  pressed  to  do  so,  refused  to 
make  a  new  Will  (saying  that  she  could  not  bring  her  mind 
to  it,  and  that  it  must  remain  as  it  was),  it  was  held,  that 
there  was  no  sufficient  evidence  of  a  subsequent  ratification 
of  the  destruction  of  the  Will  so  as  to  constitute  it  an  act 
done  hy  the  direction  and  by  the  authority  of  the  testatrix  (o). 


(I)  1  Sw.  &  Tr.  155. 

(m)  See  ante,  p.  110. 

(n)  In  the  goods  of  Dadcls,  Dea. 
&  Sw.  290. 

(o)  Mills  V.  Millwanl,  15  P.  D. 
20.  Quwre,  however,  whether 
where  a  Will  has  been  destroyed 


not  only  without  the  authority  of 
the  testatrix,  but  against  her  wi'li, 
any  subsequent  ratification  of  the 
act  of  destruction  will  make  it  a 
revocation  witliin  sect.  20  of  the 
Wills  Act  (Ih). 


It  has  alrea( 
tion  of  the  Wil 
in  the  manner 
that  if  the  tes 
part  only  of  it, 
portions  of  it,  ai 
will  amount  to 
to  the  destructi 
with  which  the 
tion  to  be  attri 
shall  effect  the 
some  and  what 
wholly,  or  only 
the  expressed  c 
doing  the  act, 
maybe  inferred 
instrument  has 
ingly,  in  Clarke 
Will  in  1843,  ai 
when  it  was  fov 
with  the  signati 
nesses  remainin 
J.  Dodson,  (afte 
a  statement  of  t 
in  the  absence 
sidered,  from  th 
were  effected,  tl 
intend  to  revoke 
only;  and  that 
draft  of  a  new  ' 

(p)  Ante,  p.  Ill 

(l)  In  the  goods 

Xotes  of  Cas.  131. 

"f  Cooke,  5  Not( 

l-'liirke  V.  Scripps, 

|6;2, 

(r)  Clarke  v.  Sc 
M7.   In  the  goodf 
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It  has  already  been  pointed  out,  that  under  the  20th  sec-  EflFcct  (under 
tion  of  the  Wills  Act,  a  part  only  of  a  Will  may  be  revoked  g.  20)  of  muti- 
in  the  manner  described  (j)).     Accordingly,  it  has  been  held  }5,e"^i^.'*  *" 
that  if  the  testator  after  the  execution  of  the  Will  destroy 
part  only  of  it,  by  tearing  or  cutting  away,  or  cutting  out 
portions  of  it,  animo  revocandi  as  to  the  parts  so  removed,  this 
will  amount  to  a  revocation  j)i'o  tanto  (q).    But  with  respect  Intention  of 

•      ^       1  n  1  i      •  •         testator 

to  the  destruction  of  a  part,  it  should  seem  that  the  intention  governs  extent 
with  which  the  act  is  done  must  govern  the  extent  of  opera-  tion,°°'^*'^^' 
tion  to  be  attributed  to  the  act,  and   determine  whether  it 
shall  effect  the  revocation  of  the  whole  instrument,  or  only  of 
some  and  what  portion  of  it  (r).     And  the  intention  to  revoke  Evidence  of 
wholly,  or  only  in  part,  may  be  evidenced  either  by  proof  of  revoke  wholly 
the  expressed  declaration  of  the  testator  of  his  intention  in  °^  ""'^ '"  ^''^^' 
doing  the  act,  or  bj'^  proof  of  circumstances  from  which  it 
may  he  inferred,  or  by  the  state  and  condition  to  which  the 
instrument  has  been  reduced  by  the  act  itself  (s).    Accord- 
ingly, in  Clarke  v.  Scripps  (t),  where  a  testator  executed  his 
Will  in  1843,  and  it  remained  in  his  custody  until  his  death, 
when  it  was  found  in  a  mutilated  state,  torn  and  cut,  but 
with  the  signatures  of  the  testator  and  of  the  attesting  wit- 
nesses remaining  at  the  end  of  the  Will,  it  was  held  by  Sir 
J.  Dodson,  (after  a  full  and  able  review  of  all  the  cases,  and 
a  statement  of  the  principles  to  be  derived  from  them),  that 
in  the  absence  of   extrinsic  evidence,   it  ought  to  be  con- 
sidered, from  the  peculiar  manner  in  which  the  mutilations 
were  effected,  that  the  testator  (who  died  suddenly)  did  not 
intend  to  revoke  the  whole  Will,  but  to  revoke  it  in  part 
only;  and  that  the  papers,  as  altered,  were  intended  for  a 
draft  of  a  new  Will,  and  which  should  itself  operate  as  his 


(p)  Ante,  p.  111. 

(1)  In  the  goods  of  Lambert,  1 

Notes  of  Cas.  131.      In  the  goods 

"f  Cooke,  5  Notes  of  Cas.  390. 

Cliirke  r.  Scripps,  2  Robert.  563, 

1 6:2, 

(r)  Clarke  v.  Scripps,  2  Robert. 
!  5C7.   In  the  goods  of  Woodward, 


L.  R.  2  P.  &  D.  206. 

(s)  Clarice  v.  Scripps,  2  Robert. 
568.  Williams  v.  Jones,  7  Notes 
of  Cas.  106.  In  the  goods  of 
Maley,  12  P.  D.  134. 

(0  2  Robert.  563.  But  see  Tre- 
loar  V.  Lean,  14  P.  D.  49. 
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Partial  revoca- 
tion by  oblite- 
ration, destruc- 
tion, inter- 
lineation or 
other  altera- 
tion under  the 
old  law. 

Under  Wills 
Act,  s.  21  ; 

formalities 
necessary  for 
obliterations 
and  other 
alterations : 


Will,  should  he  die  without  completing  his  object  of  making 
a  formal  one.  Accordingly,  in  Christmas  v.  WliinyaU»{\i\ 
where  part  of  the  top  of  the  second  sheet  of  a  Will  with  a 
codicil  had  been  cut  off,  includiug  the  signatuie  of  the  tes- 
tatrix on  the  upper  part  of  the  second  side,  Sir  CressweU 
Cresswell,  judging  from  the  manner  in  which  the  Will  and 
codicil  had  been  cut,  care  having  been  taken  to  avoid  cutting 
off  the  names  of  the  attesting  witnesses  on  the  sheet  that 
had  been  mutilated,  and  the  signature  and  attestation  of 
the  codicil  being  left  untouched,  that  the  intention  of  the 
testatrix  was  only  to  revoke  as  much  of  the  Will  as  had 
been  cut  off,  and  to  preserve  the  codicil  and  so  much  of  the 
Will  as  remained ;  and  probate  was  accordingly  decree,  uf 
the  Will  as  it  then  stood  and  the  codicil  (x).  In  a  late  case, 
where  a  testator  aftor  duly  executing  his  Will  (which  ms 
in  five  sheets,  each  of  which  was  signed  by  himself  and 
initialled  by  the  attesting  witnesses,)  took  out  th'"'<^  sheets 
and  substituted  three  new  ones,  which  he  signed  ^Nhicli 
were  not  attested,  and  did  not  alter  the  date  of  tL  .  -.» ncr 
resign  it,  nor  was  the  Will  re-attested ;  it  was  held,  that  the 
Will  was  not  entitled  to  probate  [y). 

As  to  partial  revocation  by  cancellation  or  obliteration  prior 
to  the  Wills  Act,  see  the  former  Editions  of  this  Work,Pt,I, 
Bk.  II.,  Ch.  3,  §  1,  and  the  case  oi  Swinton  v.  Baileij{z). 

With  respect  to  alterations  and  obliterations  made  since 
the  Wills  Act  came  into  operation  (1st  Jan.,  1838),  it  is 
required  (sect.  21),  in  order  to  give  effect  to  any  obliteration, 
interlineation,  or  other  alteration,  that  such  alteration  shall 
be  executed  as  is  required  for  the  execution  of  the  WU. 
with  this  difference,  that  the  signature  of  the  testator  and 
the  subscription  of  the  witnesses  {a)  need  not  be  at  the  foot 


(m)  3  Sw.  &  Tr.  81. 

(x)  See  also  iu  the  goods  of 
Woodward,  L,  R.  2  P.  &  D.  206, 
that  the  mere  cutting  off  three 
lines  from  the  beginning  of  the 
Will  does  not,  without  other  cir- 


cumstances, show  an  intention  to 

revoke  the  whole  Will. 
{y)  Treloar  V.  Lean,  14  P,  D,  & 
{%)  1  Ex.  D.  110;  4  App.C,is. 

70. 
(a)  The  initials  of  a  testatm 


I  or  end  of  the  Wi 
I  other  part  of  th( 
I  at  the  foot  or  end 
to  snch  alteratior 
|of  the  Will  (i). 

The  statute  (se 
Iri;.  "except  so  fi 
hach  alteration  s 
I  the  words  are  co: 
I  made  out  what  tl 

1  probate  must 
I  in  the  Will  (c). 

I  and  the  attesting  wil 
1  margin  of  a  Will  o 
llineations  are  8ut!ici( 
I  the  interlineations  v 
[goods  of  Blewitt,  5  P 

(i)  Where  a  testat 
J  ginning  of  his  Will 
I  certain  leasehold  ho 
jknelit  of  his  childi 
I  words  describing  oi 
I  louses  were  struck  t! 
Ipen,  andat  the  end  o 
•  clause  was  interlined 
jmcii  iiouse  to  his  wii 
I  tie  signature  of  the  ( 
Itlie  witnesses  a  memoi 
|fi,;ned  and  attested  v 

L' effect  that  the  abo 
jWn  struck  out  for  t 
|tlie  testator's  wife,  Si 

li  that  the  mem( 
Iferred  to  the  interline 
|4s  to  the  obliteration. 
I«fTreeby,  L.  R.  3  F 
pee  further  as  to  th( 
jtlie  signature  of  the 
jittesting  witnesses,  I; 
|«f  Wilkinson,  6  P.  D. 

(0  In  a  case  on  mi 
iJenner  Fust  ordered, 
|«»s  in  a  Will  should 
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I  or  end  of  the  Will,  but  may  be  made  in  the  margin  or  some 
other  part  of  the  Will  opposite  or  near  to  such  alteration,  or 
at  the  foot  or  end  of  or  opposite  to  a  memorandum  referring 
to  snch  alteration,  and  written  at  the  end  or  some  other  part 

|of  the  Will  (/>). 
The  statute  (sect.  21)  contains  an  exception  in  this  respect, 
i:. "  except  so  far  as  the  words  and  effect  of  the  Will  before 

I  snch  alteration  shall  not  be  apparent."      Consequently,  if  consequences 

[the  words  are  completely  obliterated,  so  that  it  cannot  be  oMiteration : 


out  what  they  originally  were,  the  obliteration  is  valid, 
id  probate  must  then  be  granted,  as  if  there  woiO  blanks 
mtheWUI(o). 


I  and  the  attesting  witnesses  in  the 
|raarj;in  of  a  Will  opposite  ^nter- 
llmeations  are  sufficient  to  render 
[tlie  interlineations  valid.  In  the 
[goods  of  Blewitt,  5  P.  D.  116. 

Where  a  testator  at  the  Le- 
I  ginning  of  his  Will  disposed  of 
[certain  lea.sehold  houses  for  the 
[benefit  of  his  children,  and  the 
[virJs  describing    one    of    such 

Louses  were  struck  through  by  a 
|p<n,  and  at  the  end  of  the  Will  a 
|,cliii-e  was  interlined  bequeathing 
[fiich  house  to  his  wife,  and  under 
[tlie  signature  of  the  deceased  and 
[tlie  witnesses  a  memorandum  duly 
|>i:nt(l  and  attested  was  added,  to 

lie  effect  that  the  above  words  had 
iWnstnick  out  for  the  benefit  of 
jtlie  testator's  wife,  Sir  J.  Hannen 
[telJ,  that  the  memorandum  re- 
jferred  to  the  interlineation  as  well 
las  to  the  obliteration.  In  the  goods 
lofTreeby,  L.  R.  3  P.  &  D.  242, 


examined  in  the  Registry,  with 
the  help  of  glasses,  by  pei'sons  ac- 
customed to  writing,  to  ascertain 
whether  they  could  be  made  out, 
and  directed  that  probate  p'  juld 
pass  with  the  erased  passages  re- 
stored, unless  they  could  not  be 
made  out,  and  then  with  those 
parts  in  blank  :  In  the  goods  of 
Ibbetson,  2  Curt.  337.  See  also  In 
the  goods  of  Beavan,  2  Curt.  309. 
In  the  goods  of  James,  1  Sw.  & 
Tr.  238.  But  in  a  recent  case  Sir 
J.  Hannen  refused  to  order  a  piece 
of  paper  on  which  a  new  bequest  was 
written,  and  which  was  pasted  over 
a  whole  legacy,  to  be  removed,  and 
directed  probate  to  issue  in  blank 
as  to  that  legacy.  In  the  goods  of 
Horsford,  L.  R.  3  P.  &  D.  211. 
Generally  speaking,  the  Court  of 
Probate  will  not,  in  the  first  in- 
stance, take  upon  itself  to  decide 


whether  the  wonls  obliterated  can 

^c'  further  as  to  the  position  of  or  cannot  be  made  out.     If  it  be 

tne  signature  of  the  testator  and  asserted  in  an  allegation  that  they 

attesting  witnesses,  In  the   goods  are  capable  of  being  distinguished 

|«f  Wilkinson,  6  P.  D.  100.  on  the  face  of  the  Will,  the  Court 

,t)  In  a  case  on  motion,  Sir  H.  will  refer  such  an  allegation  to 

[Jenner  Fust  ordered,  that  the  era-  proof,  and  then  pronounce  its  judg- 

i*"fe*  in  a  Will  should  be  carefully  ment  according  to  the  testimony 


Ifi 


it;;  ' 
I- 


li 
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evidence 
aliunde,  inad- 
luissible  : 


••  •  n-y'  ■'■ 


|: 


conscqucnccB 
of  coinpleto 
u1)literation 
with  unattested 
.su1).stitution. 


II'    :'i 
I ! ;      I ' 


Revocation  of  Wills.       [Pt.  i.  Bk.  ii. 

The  words  in  this  exception  "shall  not  be  apparent" 
seem  to  mean  "  apparent  on  an  inspection  of  the  instrument 
itself;"  and  not  "capable  of  being  made  apparent  by 
extrinsic  evidence."  And  consequently  it  has  been  held  thai 
the  Court  is  not  at  liberty  to  resort  to  evidence  aliunde; 
e.g.  to  refer  to  a  draft  copy  or  to  the  instructions  for  the 
Will  (d).  It  was  the  intention  of  the  Legislature  in  this 
respect,  that  if  a  testator  shall  take  such  pains  to  oll'terate 
certain  passages  in  his  Will,  and  shall  so  effectually  accom- 
plish his  purpose,  that  those  passages  cannot  be  made  on: 
on  the  face  of  the  instrument  itself,  it  shall  be  a  revocation  as 
good  and  valid,  as  if  done  according  to  the  stricter  forms 
mentioned  in  the  Act  of  Parliament  (e). 

And  in  the  earlier  view  taken  by  the  Prerogative  Court 
of  this  clause,  it  was  consideretl  as  a  consequence  of  this 
construction,  that  in  a  case  where  a  legacy  was  given,  and 
the  amount  was  afterwards  obliterated  by  the  testator  aDd 
another  sum  written  by  him  over  the  obliteration,  by  way  of 
subntitution,  but  without  the  attestation  required  by  the  Act, 
although  the  altoiunon  would  be  wholly  inpfftictual,  and  the 
legacy  would  bo  pronounced  for  as  originally  given,  should  the 
Will  continue  legible  in  this  respect  (/),  yet  if  the  oblitera- 
tion should  be  such,  that  it  could  not  bo  made  out  upon 
inspection  of  the  Will  what  was  the  amount  of  the  sum 
originally  given,  the  legacy  would  be  lost  altogether,  because 
the  unattested  substitution  was  not  a  valid  alteration,  and 
the  original  bequest  was  revoked  by  the  obliteration  which 
had  rendered  it  illegible  (r/). 

It  was  suggested,  in  a  former  edition  of  this  Treatise,  that 
cases  of  this  sort  might  admit  of  the  application  of  the  doc- 


which  may  l)e  offered  at  tlie  hear- 
in^'.  Townley  v,  Wiitsun,  3  Curt. 
739. 

{(l)  Townley  r.  AVatson,  3  Curt. 
761. 

(«)  lb. 


(/)  In  the  goods  of  Bcavr!| 
Curt.  309. 

((/)  In  the  goods  of  Ripitin,!! 
Curt.  332.    See  also  In  the  goo(i»o( 
Brooke,  Ibid.  343.    In  the  goodiol  | 
Livock,  1  Curt.  906. 
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trine  of  dependent  relative  revocations  Qi),  and  it  is  now 
settled,  that  where  a  testator  entirely  erases  the  original 
words,  intending  to  revoke  a  legacy  by  substituting  a  diflferent 
sum  from  that  originally  given,  and  such  substituted  legacy 
is  not  effectually  given,  the  original  legacy  is  not  revoked, 
ond  evidence  aliundt  is  admissible  to  show  what  the  words 
were  (i). 

The  statute  provides  (s.  20)  that  the  acts  prescribed  for 
tiie  revocation  of  Wills  must  be  done  "  with  the  intention  of 
revoking  the  same."  This  enactment  appears  to  have  been 
unnecessary,  inasmuch  as  the  law  v,  as  fully  established  to  the 
same  effect  at  the  time  of  the  passing  of  the  Act.  The  act 
(lone  without  the  intention  to  revoke  is  wholly  ineflfectual  (/j). 
It  is  clear  that  an  insane  person  cannot  have  any  intention. 
Where  there  is  proof  that  the  Will  was  duly  executed  by  a 
testator  who  afterwards  became  insane,  the  onus  of  showing 
that  it  had  been  mutilated  by  the  testator  when  of  sound 
mind  is  on  the  party  alleging  the  revocation  (I). 

All  questions  of  revocation  of  Wills  have  ever  been  regarded 
in  the  Ecclesiastical  Courts  as  questions,  to  some  degree,  of 


Case  when 
evidence 
aliunde  is 
admissible. 


The  acts  pre- 
scribed for 
revocation 
must  be  done 
animo  rcco- 
caiidi. 


Mtitil  tion  by 
tcstiitor  who 
hrts  become 
iimane. 


{h)  See  post,  ^.  126,  et  seq.  And 
se  Brooke  v.  Kent,  3  Moo.  P.  C. 
334. 

(i)  &ar  V.  Dolman,  3  Cv.rt.  121. 
Towiilcy  V.  Watson,  ibid.  769.  See 
In  the  goods  of  Bedlbid,  5  Notes  of 
Cu.  188.  In  the  goods  of  Hanis, 
1  Sw,  &  Tr.  tm.  In  the  goods  of 
Parr,  29  L.  J.,  P.  M.  &  A.  70.  In 
the  ijooda  of  Ilorsford,  L.  R.  3  P.  & 
D.  211,  In  the  goods  of  Qreen- 
vocd  [1892]  P.  7.  The  principle 
(if  dependent  relative  revocation 
applies  to  a  case  where  a.  testator 
liad  so  cntiriily  erased  the  name 
o(  a  lemteo  tliat  it  was  no  longer 
apparent,  end  had  snbstitutcd 
another  naiiie  for  it.  In  the  goods 
»'f51cCiil)e,  L.  U.  3P.  &I).  94. 

(<■)  Clnrksoii  V.  Clnrkson,  2  Sw. 
iTr.WT,    lii  the  goods  of  Thorn- 


ton, 14  P.  D.  82,  where  a  testatrix 
being  under  an  erroneous  imprus- 
sion  that  a  codicil  had  not  been 
duly  executed,  directed  it  to  Ins 
torn  up  and  sent  to  her  soliei^^r  to 
be  recopied,  but  died  before  sIii- 
could  re-execute  it,  it  was  held  timt 
probate  of  the  codicil  inigiit  lie 
ahowed. 

(0  Harris  v.  Berrall,  1  S\v.  &  Tr. 
153.  See  ante,  p.  36.  Sprij,'ge  v. 
Sprigge,  L.  R.  1  P.  &  1).  (>08. 
Benson  i',  Benson,  L.  II.  2  P.  &  I). 
172,  170.  Wliero  a  person  when 
sulforing  from  dehriuvi  tremcti.i 
tore  up  his  Will,  and  on  hi.t 
recovery  said  that  he  was  mad  to 
do  it,  the  Court  hold  that  there  woa 
nc  revocation.  Brunt  i».  Brunt,  L. 
R.  3  P.  &  D.  37. 
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cancellation 
dupeniU  nt 
upon  the 
efficncy  of 
another  act. 


intention,  and  every  fact  of  revocation  may  in  some  sort  be 
said  to  be  equivocal  (m) :  But  cancelling  and  obliterating  hare 
always  been  considered  peculiarly  as  equivocal  acts,  which,  in 
order  to  operate  a  revocation,  must  be  done  with  intention  to 
revoke.  The  presumption  of  law,  prima  facie,  is  that  such 
acts  are  done  animo  revocandi  (n). 

But  this  presumption  may  be  repelled  by  evidence,  showiu' 
that  the  animus  did  not  exist. — As  if  a  man  was  to  throw  ink 
upon  his  Will  instead  of  sand,  though  it  might  be  a  complete 
defacing  of  the  instrument,  it  would  be  no  revocation ;  or 
suppose  a  man,  having  two  Wills  of  different  dates  by  him, 
should  direct  the  former  to  be  cancelled,  and,  through  mis- 
take, the  person  directed  should  cancel  the  latter,  such  an  act 
would  be  no  revocation  of  the  latter  Will  (o). 

This  principle,  that  the  effect  of  the  obliteration,  cancelling, 
&c.,  depends  upon  the  mind  with  which  it  is  done,  having  becD 
pursued  in  all  its  consequences,  has  introduced  the  doctrine  of 
dependent  relative  revocations,  in  which  the  act  of  cancellinj!, 
&c.,  being  done  with  reference  to  another  act,  meant  to  be  an 
effectual  disposition,  will  le  a  revocation  or  not,  according  as 
tlie  relative  act  be  efficacious  or  not. 

Thus,  in  Onions  v.  Ttfrcr  {p),  a  man  made  a  second  Will, 
to  the  use  of  the  same  person  to  whom  he  had  devised  the 
land  by  the  first  Will,  with  a  variation  only  in  the  nanae  of 
one  of  the  trustees :  but  which  second  Will  was  not  good, 
because  not  duly  attested  according  to  the  Statute  of  Frauds: 
After  so  executing  the  second  Will,  he  cancelled  the  first  by 
tearing  off  the  seal :  One  question  was  whether  the  cancclliDg 
of  the  former  Will  was  a  revocation  thereof  with!"  the 
Statute  of  Frauds  and  Perjuries :  And  it  was  held,  that  it 
was  not ;  because  there  was  no  self-substituting  iudepeudent 


- 

, 

1  i                         ;* 

ii 

i 
1 

L.,     ^ 

(tn)  Smith  V.  Cunningham,  1  Add. 
455. 

(n)  Ricknrils  f.  Mumford,  2 
Phillim.  28.  In  tho  goods  of  LuwIh, 
27  L.  J.,  P.  M.  &  A.  31. 

(o)  Oiiii  ns  f.  Tyrcr,  1  P.  Wnio. 


34B,  in  Lord  Cowper's  jiidfjmont, 
UurtenBhaw  v.  Gilbert,  Cowp.  5i 
in  Lord  BlnnsfioKl's  judjtinent.  1 
Saund.  280,  6.  c.  note  to  Diijipa  r. 
Mayo, 
{j>)  2  Vern.  748. 
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act,  but  done  to  accompany,  or  in  way  of  affirmation  of  the 
second  Will :  It  was  done  from  an  opinion  that  the  second 
Vv'ill  had  actually  revoked  the  first,  which  induced  the  testator 
to  ku  that,  as  of  no  use :  Therefore,  if  the  first  was  not 
effectually  revoked  by  the  second,  neither  ought  the  act  of 
tearing  the  first  to  revoke  it ;  for,  though  a  man  might,  by 
tlie  Statute  of  Frauds,  as  eflfectually  destroy  his  Will  by 
tearing  or  cancelling  it,  as  by  making  a  second  Will,  yet, 
when  he  intended  to  revoke  the  first  Will  by  the  second, 
and  it  was  insufficient  for  that  purpose,  as  in  the  principal 
case,  and  the  tearing  and  cuncelliug  the  first  was  only  in 
consequence  of  his  opinion  that  he  thereby  made  good  the 
second  Will,  the  tearing  and  cancelling  should  not  destroy 
the  first,  but  it  ought  to  be  considered  as  still  subsisting 
and  unrevoked  (q).  And  the  principle  of  this  decision  was 
recognized  by  Lord  Mansfield  in  the  case  of  Btirtenshaw  v. 
Gilbert  (r) ;  by  Lord  EUenborough  in  Perrot  v.  Pcrrot  (s) ; 
and  by  Sir  John  NichoU  in  Lord  John  Thynne  v.  Stanhope  (t). 
So  in  the  case  of  Hyde  v.  Hyde  («),  where  the  testator, 
liaving  given  instructions  for  some  immaterial  alterations  in 
a  properly  executed  Will,  read  over  a  draft  of  a  new  Will 
made  according  to  such  instructions,  and  having  signed  such 
draft,  tore  the  seals  from  his  old  Will,  under  the  impression 
that  his  new  Will  was  completely  executed  so  as  to  pass 
lands;  this  was  held  to  have  been  done  sine  animo  cancel- 
Imdi,  and  therefore  to  be  no  revocation  of  the  original  Will. 

Again  in  Hyde  v.  Mason  (,r)  the  testator  duly,  according 
to  the  Statute  of  Frauds,  made  and  executed  his  Will  in 
duplicate,  and  one  of  the  duplicates  was  delivered  to  one 
of  the  executors. — The  testator,  about  three  weeks  before  his 
death,  made  several  alterations  and  obliterations  with  his 
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(q)  It  would  have  made  no  differ- 
ince  if  the  latter  Will  had  been  in 
favour  of  another  person  from  tliu 
former:  See  Sir  \Vm.  Grants 
jmlgiiient  in  Ex  parte  the  Earl  ol' 
lichcster,  7  Ves.  370. 

(r)  Cowp.  52. 


(«)  14  East,  440. 

(0  1  Add.  53. 

(it)  1  E(i.  Cos.  Abr.  409. 

(r)  Vin.  Abr.  Devise  (U.  2),  pi. 
17,  S.  C.  nomine  Limbery  v.  Mason, 
Cum.  Bcp.  401. 


128 


Revocation  of  Wills.       [Pt.  i.  Bk.  ii.  I  ^^-  "^'  §  ^'^ 


own  hand,  in  the  duplicate  remaining  in  his  own  custodj, 
making  a  new  devise  of  his  real  estate,  and  a  new  residuary 
legatee,  and  a  new  executor,  entirely  striking  out  the  names 
of  the  first  devisees,  residuary  legatees,  and  executors,  and 
altered  several  of  the  former  legacies,  and  inseiLed  or  inter- 
lined new  legacies.  And  soon  after  ho  wrote  another  Wl! 
with  his  own  hand,  agreeable  in  great  measure,  but  not 
altogether,  to  the  Will  or  duplicate  so  altered,  with  tlie 
conclusion  in  these  words  :  "In  witness  whereof  I  the  said 
testator  have  to  each  sheet  set  my  hand,  and  to  the  top 
where  the  sheets  are  fixed  together,  my  hand  and  seal,  and 
to  the  last  thereof  my  hand  and  seal,  and  to  a  duplicate  of 
the  same  tenor  and  date  this  day  of  1730."   But 

there  was  no  signing  or  fixing  together.  The  testator  soon 
after  began  to  write  another  will,  word  for  word  with  the 
last,  as  far  as  it  went,  but  proceeded  no  farther  than  devisinj! 
his  lands.  The  testator  lived  six  days  after,  and  was  in 
good  health,  and  might  have  finished  and  executed  both  or 
either  of  the  later  Wills  if  he  had  thought  fit.  The  testator 
never  sent  to  or  called  upon  the  executor  for  the  duplicate 
of  the  first  Will  in  his  hands,  though  the  executor  lived  in 
London,  where  the  testator  also  resided.  After  the  death  of 
the  testator  all  the  testamentary  papers  or  schedules  were 
found  lying  all  in  loose  and  separate  papers,  upon  a  table 
in  his  closet,  not  signed  or  executed,  and  the  duplicate  of 
the  first  Will  was  found  on  the  same  table,  altered  ainl 
obliterated  {ut  supra)  with  his  name  and  seal  thereto,  whole 
and  uncancelled.  In  the  Prerogative  Court  sentence  was 
given  for  the  duplicate  of  the  first  Will  in  the  executor's 
hands :  and  upon  appeal  to  the  Delegates  the  sentence  was 
confirmed  by  Lord  Raymond,  Mr.  Justice  Probyn,  Dr.  Tjmlall 
and  Dr.  Brampton.  A  commission  of  review  was  afterwards 
applied  for  and  obtained :  and  after  further  hearing,  i<;c  ■ 
before  the  commissioners  of  review,  the  former  sentence  of  the 
Prerogative  Court  was  again  affirmed  by  all  the  Delegates. 
except  Dr.  Pinfold,  viz.,  by  Reynolds,  C.B.,  Page,  J.|  ii'"l 
ComynH,  B.,  and  two  doctors  of  the  civil  law,  chiefly  on  the 
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reason  that  the  testator  did  not  intend  an  intestacy ;  and  by 
tlie  alterations  and  obliterations  in  bis  own  duplicate  of  tbe 
first  Will,  be  appeared  only  to  design  a  new  Will,  ichich,  as 
\k  neier  perfected,  the  first  ought  to  stand ;  and  bis  not  calling 
for  the  duplicate  in  tbe  executor's  bands  strengtbened  tbe 
presumption  of  bis  intent,  not  absolutely  to  destroy  bis  first 
I  Will  till  lie  perfected  anotber,  wbicb  be  never  did. 

In  the  case  of  Winsor  v.  Pratt  {y),  tbe  testator,  in  July, 
j  1812,  made  bis  Will,  by  wbicb  be  devised  certain  real  estates 
to  liis  wife  for  life,  and  on  ber  deatb  to  ber  motber,  and  on 
the  (loath  of  bis  wife  and  ber  motber  to  bis  executors,  in  fee 
upon  certain  trusts.  In  November,  1816,  be  made  various 
interlineations  and  obliterations,  tbe  effect  of  wbicb,  as  re- 
prded  his  real  estate,  was,  to  confine  tbe  first  devise  to  bis 
I  wife  for  her  widowbood,  and  to  strike  out  tbe  devise  to  ber 
'  ..!ier.    Tbe  original  date  was  struck  out,  and  day 

uf  Nov.  1816,  was  substituted.  Tbe  Will  was  never  re-signed, 
itpulilished,  or  re-attested,  but  in  tbe  following  montb  tbe 
testator  caused  a  fair  copy  to  be  made,  and  added  one  inter- 
lineation not  affecting  bis  real  estate,  but  tbe  copy  was  never 
Ui,'ncd,  attested,  or  publiebed  :  and  in  Dec.  1816,  tbe  testator 
(lied.  The  Court  of  Common  Pleas  were  of  opinion,  tbat, 
iiiider  such  circumstances,  tbe  interlineations  and  obliterations 
TCre  inoperative,  and  tbat  tbere  was  no  revocation  of  tbe  Will 
as  it  originally  stood:  And  Dallas,  C.J.,  in  giving  bis  judgment, 
observed :  "  Tbe  effect  of  cancelling  depends  upon  the  validity 
of  tbe  second  Will,  and  ougbt  to  be  taken  as  one  act  done  at 
tlie  same  time ;  bo  tbat  if  tbe  second  Will  is  not  valid,  tbe 
caucolling  of  tbe  first,  being  dependent  tbereon,  ought  to  bo 
I  looked  upon  as  null  and  inoperative." 

In  a  case  in  tbe  Prerogative  Court,  an  executor,  having,  in 

I  pencil,  altered  a  Will  (by  tbe  direction  of  tbe  testator,  wbo 

hppiovcd  of  it  when  so  altered),  and  then  cancelled  it,  only  in 

>ider  that  anotber  migbt  bo  drawn  up,  tbe  preparation  of 

|«Wch  was  prevented  by  tbe  death  of  tbe  testator,  Sir  Jobn 

(v)  2  Brod.  &  Bing.  660.    S.  C.  6  Moore,  484. 
W.E.— VOL.  I.  «  I 
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NichoU  hdld,  that  such  cancellation,  b^ing  preparatory  to  the 
deceased  making  a  new  Will,  and  conditional  orly,  was  not  a 
revocation  {z). 

Cancellation,  under  the  influence  of  a  mistake  in  point  of 
law,  seems  to  be  equally  inoperative  to  revoke,  as  if  made 
under  a  mistake  of  fact.  "  If  a  man,"  said  Lord  Ellen- 
borough,  in  the  case  of  Perrott  v.  Perrott  (a),  "  cancel  his 
Will  under  a  mistake  in  point  of  fact,  that  he  has  completed 
another,  when  he  really  has  not,  as  was  the  case  in  Jhi(k 
V.  Hyde,  the  cancellation  is  void :  and  if  he  cancel  it,  under 
a  mistake  in  law,  that  a  second  Will  (complete  as  to  the 
execution)  operates  upon  the  property  contained  in  the  first, 
when  from  some  clerical  rule  it  really  does  not ;  shall  this  be 
deemed  a  valid  cancellation  ?  "  {h). 

The  general  principle  of  the  above  cases  was  laid  down  by 
Lord  Alvanley  in  Ex  parte  Lord  Ilchester  (c),  as  completely 
established,  that,  where  it  is  evident  that  the  testator,  though 


(a)  In  the  goods  of  Applebee,  1 
Hagg.  143.  See  also  In  the  goods 
of  De  Bode,  5  Notes  of  Cas.  189. 
Accord.  In  the  goods  of  Eeles,  2 
Sw.  &  Tr.  600.  In  these  cases  the 
parties  interested  consented.  See 
also  for  coses  where  the  revocation 
was  held  to  he  absolute  and  not 
dependent,  In  the  goods  of  Mitche- 
son,  32  L.  J.,  P.  M.  &  A.  202.  In 
the  goods  of  Gentry,  L.  E.  3  P.  & 
D.  80.  Eckersley  v.  Piatt,  L.  R.  1 
P.  &  D.  281.  For  further  cases 
where  the  revocation  was  held  to  he 
dependent,  see  Short  v.  Smith, 
4  East,  419.  Kirke  v.  Kirke,  4 
Russ.  Ch.  C.  43&.  Locke  v.  James, 
IIM.  &W.  901.  In  the  goods  of 
Middleton,  3  Sw.  &  Tr.  683. 
Dancer  v.  Crabb,  L.  R.  3  P.  &  D. 
98.  Powell  V.  Powell,  L.  R.  1  P. 
&  D.  209,  questioning  Dickinson  v. 
Swatman,  30  L.  J.,  P.  &.M.  84. 

(a)  14  East,  440. 

(b)  So  in  James  v.  Shrimptnn, 


1  P.  D.  431,  the  testator  having 
duly  executed  a  Will,  subsequently 
married,  and  on  the  day  of,  anJ 
after,  the  marriage  ceremony  he  exe- 
cuted a  codicil,  by  which  he  made 
a  provision  for  his  wife,  and  in  all 
other  respects  revived,  ratified,  and 
confirmed  his  Will ;  his  wife  pre- 
deceased him,  and  on  his  death 
the  codicil,  which  had  been  in  liis 
possession,  could  not  be  found ;  dt- 
clarations  of  the  testator  of  a  desire 
to  adhere  to  his  Will  were  proved, 
extending  up  to  the  latest  period 
of  his  life.  Sir  J.  Hannen  held 
that  the  testator  could  not  have  in- 
tended by  the  destruction  of  tlie 
codicil  to  render  his  Will  inopen- 
tive,  and  that  the  Court  would 
therefore  grant  probate  of  the  Will 
and  of  the  codicil  as  contained  in 
a  draft  from  which  the  original 
was  prepared.  See  alao  Danctir. 
Crabb,  L.  B.  3  P.  &  D.  08. 
(c)  7  Vcs.  372. 


(!h.'  III.  §  I.]    By  Obliteration,  Alteration,  <&c, 

aiing  the  means  of  revocation,  could  not  intend  it  for  any 
otiier  purpose  than  to  give  effect  to  another  disposition, 
though,  if  it  had  been  a  mere  revocation,  it  would  have  had 
effect,  ;et,  the  object  being  only  to  make  way  for  another 
disposition,  if  the  instrument  cannot  have  that  effect,  it  shall 
not  be  a  revocation  {d). 

In  connection  with  this  principle,  it  has  been  established 
(as  will  hereafter  fully  appear)  (e),  that  a  subsequent  Will 
made  under  the  impulse  of  a  mistaken  notion:  of  facts  will  not 
revoke  a  former  one. 

But  where  the  second  disposition  faihi  for  want  of  capacity 
in  the  legatee  to  take,  it  appears  to  be  estabUshed  (though  it 
lins  been  tbooght  difficult  to  make  a  satisfactory  rlistinction) 
that  the  revocation  would  be  effectual  (/). 

A  codicil  is,  prima  facie,  dependent  on  the  Will ;  and  the 
destraotion  or  mutilation  of  the  Will  is  an  implied  revocation 
of  the  codicil  (</).  But  Lord  Penzance  appears  to  have  taken, 
a  diflfereut  view  of  this  subject,  and  to  have  held  that  since 
tiie  passing  of  1  Vict.  c.  26,  s.  20  (see  ante,  p.  110),  the 
words  of  this  statute  are  imperative,  and,  consequently,  that 
when  a  testator  has  once  executed  a  testamentary  paper,  that 
paper  will  remain  in  force  unless  revoked  in  the  particular 
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evocation  of 
the  codicil. 


(ij  See  also  the  same  rule  laid 
down  by  Sir  Wm.  Grant  in  the 
same  case,  7  Ves.  279.  For  other 
cases  illustrating  thid  rule,  see 
Scott  V.  Scott,  1  Sw.  &  Tr.  258. 
In  the  goods  of  Cockayne,  Dea.  & 
.Sw,  177.  Dickinson  v.  Stidolph, 
11  C.  B.,  N.  S.  341.  Williams  v. 
Tjley,  Johns.  635,  per  Wood,  V.C. 
In  the  goods  of  Middleton,  3  Sw. 
*^Tr.583.  Powell  v.  Powell,  L. 
It.  1  P.  &  D.  209.  The  rule 
applies  whether  the  revocation  i» 
dependent  upon  the  execution  of 
a  Will  iu  substitution  or  upon  the 
erroneous  assumption  of  the  vali- 
dity of  a  will  executed  before: 


Powell  V.  Powell,  ubi  sup. ;  ques- 
tioning on  tlus  point,  Dickinson 
V.  Swatman,  30  L.  J.,  P.  &  M.  84. 
Compare  In  the  goods  of  Weston, 
L.  K.  1  P.  &  D.  633,  in  which  case 
Lord  Penzance  refused  to  hold 
that  the  i-evocation  was  dependent, 

(«)  Post,  p.  146. 

(/)  Tupper  V.  Tupper,  1  Kay  & 
J.  605.  Quinn  v.  Butler,  L.  R.  6 
Eq.  225. 

(g)  Coppin  v.  Dillon,  4  Hogg. 
361.  Qrimwood  v.  Cozens,  2  Sw. 
&  Tr.  364.  In  the  goods  ot  Dutton, 
3  Sw.  &  Tr.  66.  In  the  goods  of 
Qieig,  L.  R.  1  P.  &  D.  78. 
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manner  named  in  this  section  (/t).  But  it  may  be  doubted 
whether  the  view  above  taken  b)'  his  Lordship  is  correct  (i), 
and  whether  the  destruction  or  mutilation  of  the  Will 
is  not  an  implied  revocation  of  the  codicil  by  reason  of 
the  very  nature  of  the  instrument,  just  as  the  mutila- 
tion of  the  part  of  any  duplicate  Will  in  the  testator's 
own  custody  is  a  revocation  of  both  duplicates.  And, 
independently  of  the  view  of  Lord  Penzance  as  to  the 
construction  of  this  statute,  there  have  been  cases  where 
the  codicil  has  appeared  so  independent  of,  and  imconnected 
with  the  Will,  that,  under  the  circumstances,  the  codicil 
has  been  established,  though  the  Will  has  been  held 
invalid.  It  was  regarded  as  a  question  altogether  of  inten- 
tion. Consequently  the  legal  presumption  in  this  case  might 
be  repelled,  namely,  by  showing  that  the  testator  intended 
the  codicil  to  operate,  notwithstanding  the  revocation  of  the 
Will(fc). 

If   a  Will    bo  executed   in  duplicate,   and  the  testator 


(/i)  In  the  goods  of  Savage,  L.  R. 
2  P.  &  D.  78.  Black  v.  Jobling, 
L.  R.  1  P.  &  D.  685.  In  the  goods 
of  Turner,  L.  R.  2  P.  &  D.  403, 
followed  by  Butt,  J.,  in  Gardiner 
V.  Courthope,  12  P.  D.  14. 

(i)  Sugden  v.  Lord  St.  Leonards, 
1  P.  D.  164,  206;  but  see  Gardiner 
V.  Courthope,  12  P.  D.  14,  in 
which  case,  however,  it  was  not 
necessary  for  the  decision  that  the 
judge  (Butt,  J.)  should  hold  that 
the  codicil  could  not  be  revoked 
by  the  revocation  of  the  Will  since 
he  seems  to  have  inferred  as  a  fact 
from  the  preservation  of  the  codicil 
that  there  was  no  intention  to 
revoke  this. 

(A)  Barrow  v,  Barrow,  2  Gas. 
temp.  Lee,  335.  Medlycott  v.  As- 
Bheton,  2  Add.  231.  Tagart  v. 
Hooper,  1  Curt.  289.  In  the  goods 
of  Ualliwell,  4  Notes  of  Cas.  400. 


Clogstoun  V.  Walcott,  6  Notes  of 
Cas.  623.  In  the  goods  of  Ellice, 
33  L.  J.,  P.  M.  &  A.  27.  Where 
a  Will  and  codicil  had  been  iu 
existence,  and  the  Will  is  after- 
wai'ds  revoked,  it  must  be  shown 
by  the  party  applying  for  probate 
of  the  codicil  alone  that  it  wi' 
intended  by  the  deceased  that  it 
should  operate  separately  from  tlit 
Will,  otherwise  it  will  be  pK- 
sunied  that  as  the  Will  is  k- 
stioyed  the  codicil  is  also  revoked: 
In  the  goods  of  Qreig,  L.  R.  1  P.  'S: 
D.  72.  Gardiner  v.  Courthope,  Ii 
P.  D.  14.  The  question  whether 
the  deceased,  by  revocation  of  a 
Will,  meant  to  revoke  a  codicil 
depends  upon  intention  to  1« 
gathered  from  the  circumstance* 
of  the  case  :  In  the  goods  of 
Bleckley,  8  P.  D.  169. 


"W 


Cli.  iii.§  I.]  Bi/  Mutilation,  Destruction,  Alteration,d:c. 

keeps  one  part  himself,  and  deposits  the  other  with  some 
otbf  person ;  and  the  testator  mutilates  or  destroys  the 
part  in  his  own  custody,  it  is  a  revocation  of  both  (l). 
The  presumption  of  law  in  such  case,  liable  of  course  to 
be  rebutted  by  evidence,  is,  that  the  destruction  or  mutila- 
tion of  the  one  duplicate  was  done  animo  revocandi  as  to 
both  (m). 

And  in  Pemherton  v.  Pemherton  («),  Lord  Chancellor 
Erskine  laid  down  that  the  same  presumption  holds,  though 
in  a  much  weaker  degree,  where  both  the  instruments  are 
in  the  testator's  possession  :  And  further,  that  in  a  third 
case,  where  the  testator,  having  both  duplicates  in  his 
possession,  alters  one,  and  then  destroys  that  which  he 
has  altered,  there  also  the  same  presumption  holds,  though 
weaker  still  (o). 

In  another  case  under  the  old  law,  where  a  father,  after 
having  made  his  Will,  being  displeased  with  his  son,  by  an 
interlineation  of  his  Will,  excluded  him  from  all  share  in  his 
property  but  one  shilling,  and  also  by  a  codicil  made  for 
that  purpose,  declared  his  determination  to  the  same  effect ; 
but  afterwards  being    reconciled  to  his  son,   the  test""    r 
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presumption 
that  the  d«> 
Btruction  or 
mutilation  of 
one  revokes 
the  other : 

Same  pre- 
sumption 
where  both 
instraments 
are  in  testa- 
tor's posses- 
sion : 


an  interlinea- 
tion and  a  co- 
il icil  to  the 
same  effect ; 
by  cancelling 
one,  the  other 
is  cancelled  : 


(/)  BougUey  v.  Moreton,  2  Cas. 
temp.  Lee,  532.  S.  C.SHa^'g.  191. 
Riokanls  v.  Mumford,  2  Phillim. 
23.  Colvin  v.  Fraser,  2  Hagg. 
2G6. 

(ift)  Swinburne  eeeius  to  have 
been  of  opinion  that  it  lay  on  the 
Jiarty  relying  on  the  revocation  to 
prove  tlie  animus,  otherwise  the 
cancellation  of  one  duplicate  would 
not  affect  the  other :  See  Pt.  7,  8. 16, 
pi.  4:  But  the  modem  authorities, 
cited  in  the  preceding  note,  have 
now  settled  that  the  animiia  is  to 
be  presumed,  till  the  contrary  is 
proved.  As  to  the  presumption, 
wlien  a  testator  destroys  a  dupli- 
cate in  the  possession  of  his  solici- 
tor, and  preserves  that  in  his  own 


custody,  see  Payne  v.  Trappes,  I 
Robert.  583,  591. 

(n)  13  Ves.  310.  And  in  that 
case  it  also  appears  that  Lord 
Ellenborough  and  Sir  James 
Manstield  had  each,  in  charging 
juries,  stated  the  law  to  this 
effect. 

(o)  It  was  urged  by  counsel  in 
the  course  of  the  argument,  that 
in  this  third  case,  as  soon  as  one 
part  has  been  altered,  the  two  parts 
cease  to  be  duplicates,  and  the  al- 
tered one  then  becomes  a  new  Will 
of  the  latest  date,  and  revokes  all 
others.  See  further  as  to  the  revo- 
cation of  duplicates,  Roberts  v. 
Round,  3  Hagg.  648.  Doe  v. 
Strickland,  8  C.  B.  724. 


■-a  if 
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Revocation  of  Wills.       [Ft.  i.  Bk,  ii,  I   Ch.  iiir§  i.] 


Proof  of  muti- 

^1 

lation  : 

If  a  Will  in 

:^ 

testator's  ens- 

1 

tody  be  found 

it 

mutilated,  the 

presumption 

'j^ 

is,  that  he 

'c 

mutilated  it 

animo  revo- 

'i 

candi : 

".' 

if  it  cannot  Lc 

;• 

found,  the  pre- 

sumption is. 

that  he  de- 

stroyed it 

animo  rero- 

eandi : 

cancelled  the  codicil,  by  drawing  his  pen  across  it,  bat  the 
interlineation  was  left  standing  in  the  Will ;  it  was  held  br 
Sir  W.  Wynne,  in  the  Ecclesiastical  Court,  and  afterwards 
by  Sir  W.  Grant,  M.R.,  that  the  cancellation  of  the  codicil 
had  the  effect  of  cancelling  the  interlineation  (p). 

If  a  testament  was  in  the  cuntody  of  the  testator,  aud 
npon  his  death  it  is  found  among  his  repositories  mutilated 
or  defaced,  the  testator  himself  is  to  be  presumed  to  have 
done  the  act  (q)  ;  and  it  has  already  appeared  that  the  iaw 
further  presumes  that  he  did  it  animo  revocandi  (r).  So 
where  a  testator  has  a  Will  in  his  own  custody,  and  that 
Will  cannot  be  found  after  his  death,  the  presumption  is 
that  he  destroyed  it  himself;  it  cannot  be  presumed  that  the 
destruction  has  taken  place  by  any  other  person  without  his 
knowledge  or  authority ;  for  that  would  be  presuming  a 
crime  («).  But  this  presumption  may  be  rebutted  by  evidence 
leading  to  the  conclusion  that  the  testator  did  nrit  do  that 
which,  in  the  absence  of  evidence  to  the  contrary,  it  is  pre- 
sumed he  had  done  (as).     And  this  presumption  holds  with 


(p)  Utteraon  v.  Utterson,  3  Vea. 
&  Beam.  122. 

(q)  Swinb.  Pt.  7,  s.  16,  pi.  5. 
Davies  v.  Davics,  1  Cas.  temp.  Leo, 
444.  Lambell  v.  Laiiibell,  3  Hag>,'. 
568.  In  the  goods  of  Lewis,  1  Sw. 
&  Tr.  31. 

(r)  Ante,  p.  120.  3  Hagg.  568. 
And  the  law  is  not  different  though 
the  testator  appears  to  have 
gummed  the  signature  on  again  in 
its  original  place  :  Bell  v,  Fother- 
gill,  L.  R.  2  P.  &  D.  148. 

(«)  Bickards  v.  Mumford,  2  Phil. 
23.  Colvin  v.  Fraser,  2  Hagg.  266. 
Lillie  V.  Lillie,  3  Hagg.  184. 
Wargent  v,  Helliogs,  4  Hagg.  245. 
Welch  V.  Phillips,  1  Moo.  P.  C. 
299.  Brown  v.  Brown,  8  E.  &  B. 
882.  In  the  goods  of  Mitcheson, 
32  L.  J.,  P.  M.  &  A.  202. 


{ss)  Thus  this  presumption  niny 
be  rebutted  by  showing  that  lu' 
had  no  opportunity  of  so  doinftjOr 
that  it  has  been  lost  or  destroyeil 
without  his  privity  or  consent: 
Lillie  V.  Lillie,  3  Hagg.  184, 185. 
Wargent  v.  Hellings,  4  Haj,'g.  245, 
249.  Or  by  declarations  by  llie 
testator  of  goodwill  towards  tie 
parties  benefited  by  the  AVill,  or  uf 
an  adherence  to  the  Will,  and  tiic 
contents  of  the  Will  itself;  Patten 
t'.  Poiilton,  1  Sw.  &  Tr.  55.  Saunders 
It.  Saunders,  6  Not.  of  Cas.  518. 
Johnson  v.  Lyford,  L.  R.  1  P.  4 
D.  546.  Sugden  v.  Lord  St. 
Leonards,  1  P.  D.  154.  Or  by  a 
consideration  of  the  contents  of  tiie 
Will  itself:  ibul.  p.  176.  Forthc 
purpose  of  rebutting  the  presump- 
tion, declarations  of  the  testator  to 
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There  can  b 
destroyed  in  th< 
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Tiie  law  is  the 
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after  the  death 
wTongfully  torn 
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deceased,  who  '. 


Tarious  members  ol 
to  a  few  days  befo 
pressive  of  his 
hanng  settled  his 
timatin^  that  his 
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liave  been  prop 
Whiteley  v.  King, 
"56.  Sugden  v.  Lo 
1  P.  D.  154.  Th 
does  not  apply  to  e 
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L.  R.  1  P.  &  D. 
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evidence  tliat  the 
existence  at  the  tii 
tot's  death:  Finch 


in 
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Ch.  iiir§  I.]  By  Mutilation,  dc. 

respect  to  duplicate  Wills  :  Henco  if  a  Will  was  executed  in 
daplicate,  and  the  testator  has  the  custody  of  one  part,  and 
it  cannot  be  found  after  his  death ;  the  presumption  of  law 
is,  that  he  destroyed  it  animo  revocandi ;  and  both  parts 
are  consequently  to  be  considered  revoked,  unless  such 
presumption  be  rebutted  (t). 

There  can  be  no  doubt,  that  if  a  Will  duly  executed  is 
destroyed  in  the  lifetime  of  the  testator  without  his  authority, 
it  may  be  established,  upon  satisfactory  proof  being  given  of 
its  having  been  so  destroyed,  and  also  of  its  contents  (h). 
The  law  is  the  same,  where  a  wife,  liaving  power  to,  dispose 
of  property  by  her  Will,  makes  her  Will  and  afterwards 
destroys  it  by  the  compulsion  of  her  husband  (x).  So  where 
after  the  death  of  the  testator,  his  Will  and  codicil  were 
wTongfuUy  torn  by  his  eldest  son ;  the  Court,  by  means  of 
some  pieces  which  were  saved,  and  by  oral  evidence,  having 
arrived  at  the  substance  of  the  instrument,  pronounced  for 
them((/).  So  in  Podmore  v.  Wluitton  (z),  where  there  was 
satisfactory  evidence  that  the  defendant  (the  brother  of  the 
deceased,  who  had  taken  out  letters  of  administration)  had 
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■0  where  the 
testator  haa 
the  eiutody  of 
one  or  two 
duplicHte 
Wills. 


An  unrevoked 
Will,  which 
has  bsen  un- 
duly mutilated 
or  destroyed, 
may  be  eata- 
bliBhed  : 


ff 


Tarious  members  of  his  family  down 
to  a  few  days  before  his  death  ex- 
pressive of  his  satisfaction  at 
hanng  settled  his  atfairs,  and  in- 
timating that  his  Will  was  left 
with  his  attorney,  were  held  to 
liave  1)een  properly  admitted : 
Whiteley  v.  King,  17  C.  B.,  N.  S., 
756.  Sugden  iv  Lord  St.  Leonards, 
1  P.  D.  154.  This  presumption 
(loeg  not  apply  to  a  case  where  the 
testator  became  insane  after  the 
execution  and  continved  insane 
until  his  death :  Sprigge  ».  Sprigge, 
L.  R.  1  P.  &  D.  608.  See  ante, 
p.  125.  Nor  does  it  arise  unless  the 
Court  is  «ati«  led  by  unimpeachable 
evidence  tliat  the  Will  was  not  in 
existence  at  the  time  of  the  testa- 
tor's deatli :  Finch  v.  Finch,  L.  R. 


1  P.  &  D.  371.  The  evidence  to 
rebut  the  presumption  must  be 
clear  and  satisfactory  :  Eckersley 
V.  Piatt,  L.  R.  1  P.  &  D.  281. 
See  also  In  the  goods  of  Shaw,  1 
Sw.  &  Tr.  62.  Harris  v.  Knight, 
13  P.  D.  170. 

(<)  Colvin  V.  Fraser,  2  Hagg. 
266. 

(w)  Trevelyan  v.  Trevelyan,  I 
Pliillim.  1 VJ.  Sugden  v.  Lord  St. 
Leonards,  1  P.  D.  164.  Sly  v. 
Sly,  P.  D.  91.  See  jjogt,  Ft.  i. 
Bk.  IV.  Ch.  II.  §  VII. 

{x)  Williams  v.  Baker,  Prerog. 
June  1,  1839. 

(y)  Foster  v,  Foster,  1  Add.  462. 
In  the  goods  of  Leigh  [1892],  P.  82. 

{z)  3  Sw.  &  Tr.  449. 


te 
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mutilated  by 
testator  whilst 
.'10)1  compos, 
may  be  esta- 
blished. 

The  onus  of 
showing  a  can- 
cellation to  be 
the  act  of  the 
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Revocation  of  Wills.       [Pt.  i.  Bk.  ii.  H  (ii,  m.  §  11.I 

possessed  himself  of  the  Will  after  the  death  of  the  testator, 
and  had  suppressed  or  destroyed  it ;  Sir  J.  P.  Wilde  granted 
letters  of  administration  with  the  draft  of  the  Will  annexed 
to  the  residuary  legatee.  It  should  be  observed  that  the  same 
judge,  in  WJiarram  v.  Wharram  (a),  appeared  to  doubt  (tut 
it  is  submitted,  without  sufficient  reason)  (aa),  whether  the 
Courts  have  been  justified  in  allowing  a  Will  to  be  proved  h 
parol  evidence  only,  where  it  has  been  shown  to  be  lost  or 
destroyed,  and  to  doubt  the  soundness  of  the  doctrine  laid 
down  by  the  Court  of  Queen's  Bench  in  Brown  v.  Broicn  {h), 
that  parol  evidence  of  the  contents  of  a  lost  instrument  mar 
be  received  as  much  when  it  is  a  Will  as  any  other.  This 
question  will  be  considered  more  fully  hereafter  ( 2)ost,  Pt.  i, 
Bk.  IV.  Chap.  11.  §  vn.),  with  the  subject  of  the  probate  of 
lost  Wills  generally.  So  if  a  Will  be  wholly  or  partially 
mutilated  or  destroyed  by  the  testator  whilst  of  unsound 
mind,  it  will  be  pronounced  for  as  it  existed  in  its  integral 
state,  that  being  ascertainable  (c). 

It  must  be  borne  in  mind  that  the  onus  of  making  cat 
that  the  cancellation  of  a  Will  was  the  act  of  the  testator 
himself,  lies  upon  those  who  oppose  the  Will.  Accordingly 
where  a  holograph  instrument,  purporting  to  be  a  codicil, 
Tvas  sent  anonym'- ■, sly  by  the  post  to  one  of  the  legatees 
named  therein,  it  v.  as  admitted  to  probate,  though  partially 
burnt  and  torn  across,  the  handwriting  being  satisfactorily 
proved  and  the  confirmatory  and  adminicular  proof  being 
sufficient  to  satisfy  the  Court  that  it  was  a  genuine  instru- 
ment ((2). 


(a)  Ibid.  301. 

{aa)  This  submission  of  Sir 
Edward  Vaughan  Williams  was 
amply  justified  by  the  decision  in 
Sugden  v.  Lord  St  Leonards,  1 
P.  D.  154 

(6)  8  E.  &  B.  876.  Approved  in 
Sugden  v.  Lord  St.  Leonards,  1  P. 


D.  154.  Conf.  Wood  ward  r. 
Gouldstone,  11  App.  Cas.  469. 

(c)  Scruby  v.  Foi-dham,  1  AdJ. 
74.  In  the  goods  of  Brand,  3 
Hagg.  754.  In  the  goods  of  Shaw, 
1  Curt.  905. 

(rf)  Hitchins  v.  Wood,  2  Moore, 
P.  C.  C.  355—447. 


Ra'ocation  I 
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that  the  second 
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be  presumed  t( 
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W  Pt.  7, 8. 14,  pi 

(i)  1  Ca.?.  temp.  I 

(k)  Seeyost,  p.  16 

whether  the  first  V 


Ch.  III.  §  II-]       By  a  Subsequent  Will. 
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SECTION  n. 

Revocation  by  a  subsequent  Testamentary  Disposition. 

"Concerning  the  making  of  a  latter  testament,"  says 
Sffinbnme  (e),  "  so  large  and  ample  is  the  liberty  of  making 
testaments,  that  a  man  may,  as  oft  as  he  will,  make  a  new 
testament  even  until  his  last  breath ;  neither  is  there  any 
cautel  under  the  sun  to  prevent  this  liberty :  But  no  man 
can  die  with  two  testaments,  and  therefore  the  last  and 
newest  is  of  force ;  so  that  if  there  were  a  thousand  testa- 
ments, the  last  of  all  is  the  best  of  all,  and  maketh  void  the 
former." 

It  is  indeed  a  necessary  conseruence  of  the  ambulatory 
nature  of  a  Will,  that  the  last  testamentary  disposition  of 
property  by  a  testator  shall  be  operative,  to  the  exclusion  of 
any  previous  contrary  or  inconsistent  one.  And  this  even 
though  the  earlier  will  is  contrary  to  or  inconsistent  with  a 
later  non-appearing  will,  the  existence  and  contents  of  which 
are  proved  by  parol  evidence.  Accordingly  in  Helyar  v. 
Udijar  (i),  Sir  G.  Lee  held  that  the  execution  of  a  second 
Will,  with  a  different  executor  and  residuary  legatee,  was  by 
law  a  revocation  of  the  first,  though  the  second  did  not 
tkn  appear  {k).  So  in  Brown  v.  Brown  (/),  a  testator, 
after  the  Wills  Act,  executed  a  Will,  and  afterwards  a 
second  one,  which  he  took  away  with  him :  After  his  death 
the  earlier  Will  was  found,  but  the  second  could  not 
be  found:  Secondary  evidence  was  given  which  showed 
that  the  second  Will  was  inconsistent  with  the  first  and 
revoked  it:  and  it  was  held  that  the  second  Will  must 
he  presumed  to  have  been  destroyed  by  the  testator 
(i/iimo  revocandi  (?»),  and  that  consequently,  the  first  Will 


ti- 


Last  Will 
operative  to 
the  exclnsion 
of  prior  con- 
trary or  incon- 
sistent Will. 

Prior  Will 
revoked  by 
subsequent 
non-appearing 
Will. 


(0  Pt.  7,  B.  14,  pi.  1. 
(i)  1  Cas.  temp.  Lee,  472. 
(t)  Seeyoit,  p.  162,  d  seq.,  as  to 
;  whether  the  first  Will  would  be 


revived  by  the  revocation  of  the 
second. 

(0  8  E.  &  B.  876. 

(m)  See  ante,  p.  134. 
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Evidence 
must  be  nioiit 
clear  and 
satisfactory. 
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A  prior  testa- 
mentary papc 
not  revokeil  by 
a  subsequent 
one,  unlees 
they  bo  incon- 
sistent : 


■■;■•?■ 
■■■"!• 


fta 


having  been  revoked  by  it,  the  deceased  died  iutestate, 
But  where  the  revocation  of  an  existing  Will  is  sought  I 
to  be  established  by  the  proof  of  the  execution  of  a  sub-  [ 
sequent  Will,  not  appearing,  the  evidence  ought  to  k 
most  clear  and  satisfactory,  and  if  parol  evidence  alone 
be  relied  on,  such  evidence  ought  to  be  stringent  »di1 
conclusive  (n). 

But  the  mere  fact  of  making  a  subsequent  testaracuturv 
paper  does  not  work  a  total  revocation  of  a  prior  one,  unkss  | 
the  letter  expressly  or  in  effect  revoke  the  former,  or  tk 
two  be  incapable  of  standing  together  :  for  though  it  be  a  j 
maxim,  as  Swinburne  says  above,  that  "no  man  can  diewhli 
two  testaments,"  yet  any  number  of  instruments,  wLuttw  I 
be  their  relative   date,    or  in  whatever  form  they  niuy  W 
(so  as  they  be  all  clearly  testamentary),  may  bo  admitted  to 
probate   as   together   containing   the   last   Will  of  the  di- 
ceased  (o).     And  if  a  subsequent  testamentary  paper,  wlietlier 
in  form  a  W^ill  or  a  Codicil,  bo  partially  inconsistent  witli  one 
of  an  earlier  date,  then  such  latter  instrument  will  revoke  tlie  | 
former  as  to  those  parts  only  where  they  are  inconsistent  [f\ 


{n)  ditto  V.  Gilbert,  9  Moo.  P. 

C.  131,  140,  141.     See  lUsoIInllier 
V.  Hellier,  J)  P.  D.  237. 

(o)  Sec  II  Btioii<{  instance  of  tliis 
in  Mastiiiuan  r.  Mabttrly,  2  Hugj^. 
235  ;  Siuullbrd  v.  Vau^^lmn,  1  Pliil. 
39,  128;  Httilcy  v.  Bagsliaw,  2 
Phil.  48.  In  tlie  floods  of  Qraliain, 
3  Sw.  &  Tr.  61).  Ufuvi's  t.  Price, 
ibid.  71.  In  the  ^ooils  of  Budil, 
ibid.  100.  Bilks  i-.  IMiUp,  4  Sw. 
&  Tr.  23,  in  which  laiit  case,  by  a 
blunder,  clauses  had  been  omitted 
in  II  sub.setiuent  copy  made  of  a 
Will,  and  the  cojiy  and  the  original 
Will,  having  both  been  duly  exe- 
cuted, wero  admitted  to  probate  as 
together  containing  the  Will.  In 
the  goods  of  Feiiwick,  L.  R.  1  P.  k 

D.  310.    See  also  In  the  goods  of 


Nickalls,  4  Sw.  &  Tr.  40.  In  iii« 
goods  of  Harris,  L.  K.  2  !',  &  H. 
83.  In  the  goods  of  l)onulil.«oii,  L 
11.  3  P.  &  I).  46,  in  wliicii  ciisis»ii( 
of  the  jiapers  related  to  imiinity 
abrotttl. 

{}))  In  (he  goods  of  Petclu'll,  I- 
R.  3  P.  &  i).  \Wi,  !.')(!.  Li'iiiiigcr. 
Goodban,  L.  R.  1  P.  &  1),  ,i:. 
Richards  r.  Queen's  Prootor,  \^ 
Jur.  540.  Stoddnrt  v.  (imiit,  I 
Macci.  H.  L.  1()3.  Sec  iilsollcHw 
V.  Hellier,  0  P.  1).  237,  in  wlikli 
case  the  second  and  iiaitially  i"' 
consistent  Will  wJiicli  aiiitiiiiii'iliw 
revocatory  clause  «iis  not  futili' 
coming  nor  admiltcd  tu  iiroliil*- 
In  Robinsonr. Clarke, dlM>.» 
it  was  held,  in  a  suit  when.'  llw  j 
parties  have  come  to  mi  nrrain* 


WTiere,  howe^ 
"bis  last  Will,' 
disposed  of  a  jh 
expressly  revoive 
by  Sir  Herbert  J 
earlier  paper  wt 
withstanding  th( 
being  nothing  to 
conjointly  as  his 
lie  knew  of  no  c 
last  Will  "  in  wh 
included. 

But,  as  was  pc 
Privy  Council  ii 
testator  called  tlu 
circumstance  witl 
\  his  decision,  and 
in  his  judgment 
seems  to  have  the 

nient  under  the  term 

I  Court  is  applied  to 

e  of  two  testanu 

Dients,  that  the  Con 

I  provided  the   docun 

tiitirely    inconsisten 

I  iuiiitlier, 

(y)  1  Robert.  264.  1 

"fUiis.  103.    S.  C.  CV: 

[itav.  173.    But  inst 

mid  where  a  papei 

aiiistWilhuulTeHtai 

I  ailniitted  to  probate  ( 

to  a  former  Will :  In 

Lulfmiui,  5  Notes  of  < 

die  goods  of  Langhor 

U'ii8,ol2.    And  see  f 

I  |!0(xis  of  Holt,  6  N<)t( 

pt);  2  East,  494,   5 

EllBiiborouKh  and   I 

And  on  the  whole  tin 

Ibe  I'rivy  Council  in 


Cli.  III.  §  W-]       -^y  «  Subsequent  Will. 
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WTiere,  however,  a  testator  by  a  paper  purporting  to  be  or  unless  tlio 
•'his  last  Will,"  and  in  which  executors   were   appointed,  substAutive 
disposed  of  a  jwrf  only  of  his  personal  estate,  and  did  not  Y^^j^J^. 
expressly  revoke  a  former  testamentary  paper,  it  was  held 
by  Sir  Herbert  Jenner  Fust,  in  Plenty  v.   We8t{q),  that  the 
earlier  paper   was   nevertheless   revoked   by  the  later,  not- 
withstanding the  two  were   not  wholly  inconsistent ;  there 
king  nothing  to  show  that  he  intended  them  to  be  taken 
conjointly  as  his  Will :  And  it  was  said  by  the  judge  that 
lie  knew  of  no  case  where  the  testator  called  a  Will  "his 
last  Will "  in  which  the  Court  has  held  forn:er  papers  to  be 
inclnded. 

But,  as  was  pointed  out  by  the  Judicial  Committee  of  tho 
Privy  Council  in  Cutto  v.  Gilbert  (qq),  the  fact  that  tho 
testator  called  tho  second  paper  his  "  last  will  "  was  only  one 
circumstance  with  others  on  which  Sir  H.  Jenner  Fust  founded 
his  decision,  and  not  the  sole  ground  of  it,  as  Sir  John  Dodson 
in  his  judgment  in  Cutto  v.  Gilbert,  in  the  Court  below, 
seems  to  have  thought  (r). 


luent  under  tho  terms  of  which  the 
Court  is  applied  to  to  grant  pro- 
bate of  two  testamentary  instru- 
nients,  tlmt  the  Court  will  do  so, 
provided  the  documents  are  not 
tiitiiily  inconsistent  witli  one 
amillier. 

i'l)  1  Robert.  2G4.  S.  C.  4  Notes 

'itCii9.103.    S.  C.  CVmortM.  R.  10 

ikv.  173.    But  instances  may  be 

'  found  wliere  n  paper  calling  itself 

1  liist  Will  ami  Testament  has  been 

lulmitted  to  ])robate  as  an  addition 

I  to  a  former  Will ;  In  '^e  goods  of 

Lutfman,  6  Notes  of  Cas.  183.     In 

tlie  gootls  of  Langhorn,  5  Notes  of 

I  Ciis,  312.    And  see  further  In  tho 

I  Hs  of  Holt,  0  Notes  of  Cas.  1)3, 

N;  2  East,  494,  f)})6,  by   Loiil 

Eliciiborongh  and   Lawrence,   J. 

'  Anil  on  tho  whole  tho  decision  of 

I  the  I'rlvj-  Council  in  Cutto  v.  Gil- 


bert, 9  Moo.  P.  C.  L^I,  post,  ].. 
142,  and  of  the  Lorda  Justices  in 
Freeman  v.  Freeman,  5  D.  O.,  M. 
&  0. 10-1,  pout,  p.  142,  together  with 
tlie  cases  cited  above,  appuar  to 

mder  the  authority  of  Plenty  r. 
.'.est  on  this  point  at  the  least 
doubtful.  Indeed,  in  Lemago  v. 
Goodban,  L.  R.  1  P.  &  D.  57,  Sir 
J.  P.  Wilde  reganled  Plenty  r. 
West,  HO  far  as  it  supports  the 
doctrine  that  the  use  ol  tho  word." 
"  last  Will "  in  a  *■  stanientai  y 
pap'ir  necessarily  imjorts  a  I'ovocu- 
tion  of  all  previous  'instrumeuts,  m 
overruled  by  Cutto  v.  Gilbert  and 
Stoddart  v.  Grant  {uhi  infra).  Sei! 
In  the  goods  of  Petchell,  L.  R.  :) 
P.  &  D.  lf)3. 

(qq)  9  Moo.  P.  C,  131. 

(r)  See  Dempscy  v.  Lawaon,  -2 
P.  1).  m. 
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effect  of  ap- 
pointment of 
executors. 

■  J 

A  paper  dis- 
posing of  all 
the  estate, 
without 
making  an 
executor. 

wholly  revokes 
a  prior  Will, 
though 
appointing 
executors. 

In  Plenty  v.  West  the  judge  further  remarkcil  that  tlie 
appointment  of  executors  has  always  been  considered  to  effect 
a  complete  disposition.     But  this,  as  it  has  been  since  held 
by  Sir  John  Dodson,   is  by  no  means  conchisive  of  tlie| 
testator's  intention    to    constitute    a    substantive  \Vill(«), 
Conversely,   where    by  a  testamentary    paper,    which  ivasi 
executed  as  a  Will  and  not  as  a  codicil,   all  the  testator's  | 
property  is  given  to  a  particular  person,  without  the  appoint- 
ment of  any  executor,    such  paper  will   operate  as  a  total  I 
revocation  of  a  prior  Will,  even  though  an  executor  mav 
have   been   appointed  by   such  prior  Will.     For  the  later  | 
paper  being,  in  fact,  a  Will  disposing  of  all  the  property, 
although  there  is  no  express  revocation  of  the  former  Will  I 
or  of  the  appointment  of  an  executor,  is  ex  ncce%Mkl(,i\ 
revocation  of  the  former  (0. 


ii    : 


(«)  Richards  v.  Queen's  Proctor, 
18  Jur.  540.  Stodiliirt  v.  Grant. 
1  Macq.  H.  &  L.  16.3,  173.  And 
where  a  second  Will  appoints  a 
fresh  executor,  if  the  Wills  are 
not  inconsistent,  probate  may  lie 
granted  to  both  the  executors  :  lu 
the  goods  of  Leese,  2  S\v.  &  Tr. 
442.  In  the  goods  of  Graham,  3 
Sw.  &  Tr.  69.  Geaves  t'.  Price,  3 
Sw.  &  Tr.  71.  In  the  goods  of 
Morgan,  L.  P..  1  P.  &  D.  323.  A 
testator  executed  a  Will  purport- 
ing to  dispose  of,  and  in  fact  only 
disposing  of  property  in  Tasmania 
and  appointed  thereby  execu- 
tors resident  in  Tasnuinia.  Ho 
subsecjuently  executed  another 
Will,  disposing  of  liis  property  in 
England,  and  thereby  ratitled  and 
confirmed  his  Will  relating  to  the 
property  in  Tasmania.  In  this 
lost  Will  he  appointed  three  exe- 
cutors distinct  from  those  named 
in  the  earlier  Will,  and  the  Court 
ordered  probate  to  issue  of  both 
papers  as  together  containing  the 


Will  of  the  testator.  In  tiie  jjowil 
of  Harris,  L.  R.  2  P.  &  1).  83.  What 
a  second  Will  appoints  no  freskl 
executor  probate  of  both  1 
nuiy  be  granted  to  tlie  exiciittj 
named  in  the  first  'Wiil.  Iiilliel 
goods  of  Griffith,!..  II.  21'.  4  111 
457. 

(<)  Henfrey  v.  Henficy,2  Curt.! 
408  :  affirmed  in  tliel'rivy  CoiiiiciJ 
4  Moore,  P.  (J.  C.  2!).  Where* I 
testator  made  two  'Wilis,  tliolir^ij 
in  England  accordiii),'  to  Eiij;li 
law,  by  which  he  dispostil  ofalll 
his  realty  and  personulty, luul i}\ 
pointed  an  executor ;  tlic  swttlf 
in  Italy  according  to  Ittiliiin  \tt\ 
by  which  he  appointed  iiisAl 
"  universal  heiress ; "  and  tlitj 
Will  contained  a  rovocjitnry  Am\ 
in  the  following  terms;  "Iera«>j 
revoke,  ond  annul  every  oilier  ttt| 
or  last  Will  which  I  may  lu"! 
made."  The  Covnt  held  tliJt  il»| 
Italian  Will  revoked  tliediH 
tion  of  personally  and  tiie  «l'|wi»l| 
ment  of  executor  contwined  i 


It  may  here  be 
iTTill  with  a  revo 
[if  there  is  any  p 
lit  was  not  the  int( 
Upon  the  sam 
ICoorts  of  Commoi 
ation,  unless  the 
1  presumed,  fron 
aving  been  made 
iras  found  by  a 
Baking  of  a  forme 
vhat  the  contents 
lie  second  Will  v 
first:  for  the  oth 
at  all,  or  h 
khough  a  Will  be 
former,  yet  if  it  be 
fference  consiste( 
has  where  it  wa 


iiglish  Will,  and  tha 
Will  alone  was  entitlec 
Cottrellt).  Cottrell,L. 

9". 

(u)  A  codicil  whicl 
(evokes  and  makes  voii 
ind  dispositions  in 
^lominatcs  executors,  1 
n  direct  temis  revoke 
^ent  of  executors  an 

1  the  Will  does  not 
IfiU;  for  the  legid  oj 

xlifd  is  to  confirm  f 
He  will,  to  which  it 

(X'B  not  revoke.     lu 
poTOl.L.U.  1  P.  &] 
lothosameetri'ct,  Deni 
i.  575,  ami  tJhids 

K  2  Curt.  650  decide 
R'illi  Act. 

W  Uitchins  V.  Das 


i)'h 


itf 


Icii.  III.  §  II-]      By  ^  Subsequent  Will. 

It  may  here  be  observed,  that  a  Will  of  a  date  piior  to  a 
l\Vill  with  a  revocatory  clause,  may  be  admitted  to  probate, 
■if  there  is  any  part  of  it  which  the  Court  is  satisfied  that 
lit  was  not  the  intention  of  the  testator  to  revoke  {%i). 

Upon  the  same  principles  it  has  been  decided,  in  the 
ICoorts  of  Common  Law,  that  a  subsequent  Will  is  no  revo- 
ition,  unless  the  contents  of  it  are  known :  and  it  is  not  to 
presumed,  from  the  mere  circumstance  of  another  Will 
lavin"  been  made,  that  it  revoked  the  former.  As  where  it 
Ivas  found  by  a  special  verdict  that  the  testator  after  the 
I  of  a  former  Will  made  another  Will  in  writing,  but 
what  the  contents  and  purport  were  the  jury  did  not  know: 
second  Will  was  holden  not  to  be  a  revocation  of  the 
first :  for  the  other  Will  might  concern  other  lands,  or  no 
at  all,  or  be  a  confirmation  of  the  former  {x).  And 
Ithough  a  Will  be  expressly  tound  to  be  different  from  a 
lormer,  yet  if  it  be  declared  that  it  is  not  known  in  what  that 
jiifference  consisted,  it  will  be  no  revocation  in  law  thereof. 
hus  where  it  was  found  by  a  special  verdict  {y)  that  the 
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Effect  of 
express  revo- 
catory clause 
in  subsequent 
WiU. 


Mere  fact  of  & 
later  Will 
existing  will 
not  operate  :v 
revocation,  at 
least  iu  the 
Common  Liiv,- 
Courts  ; 


though  it  he 
expressly  {on  nil 
to  he  different 
from  a  former 
Will,  if  the 
particulars  he 
unknown  : 


% 


'  I 


English  Will,  and  that  the  Italian 
Will  alone  was  entitled  to  probate. 
jCottrelli;.  Cottrell,  L.  R.  2  P.  &  D. 

(u)  A  codicil  which  absolutely 
terokes  and  makes  void  all  bei^ucsts 
ind  dispositions  in  a  Will  and 
dominates  executors,  but  does  not 
a  direct  terms  revoke  the  appoint- 
ment of  executors  and  guardians 

the  Will  does  not  revoke  the 
If  ill;  for  the  legal  operation  of  a 
(Klicil  is  to  contivni  such  parts  of 
h.  will,  to  which  it  reiers,  as  it 

»!  not  revoke.  In  the  goods  of 
Howard,  L,  K,  1  P.  &  D.  C:5(J.  See 
olliesameell'.ct,  Denny  v.  Barton, 
il.  575,  and  (lladstone  v.  Tem- 
K  2  Curt.  650  decided  before  the 
I  Act. 

W  Uitchins  v.  Bassott,  3  Mod. 


203,  affirmed  in  the  House  of 
Lords,  Show,  Cos.  Pari.  146. 
"  Hence  it  seems  to  follow,"  says 
Mr.  Serj.  Williams,  in  his  note  to 
Duppa  V.  Mayo,  1  Saund.  279  h, 
"  that  what  Tjord  Hale  is  said  to 
have  laid  do.  ii  in  a  former  case 
upon  the  same  Will  (Seymour  v. 
Nosworthy,  Hard.  37C),  namely, 
that  '  a  second  substantive  inde- 
lendent  Will,  though  it  does  not 

•  express  words  import  a  revoca- 
li  n  of  a  former  Will,  or  pass  any 
laud,  amounts  in  law  to  a  revoca- 
tion,' is  either  not  correctly  re- 
ported, or  if  it  be,  is  overruled  by 
Uitchins  v.  Bassett." 

(y)  Qoodright  v.  Harwood,  3 
Wils.  497,  affirmed  in  the  House  of 
Lords,  7  Bro.  B.  C.  344.  1  Saund. 
279  V 


I: 
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a  later  Will,  of 
which  nothing 
is  known  but 
that  it  was 
headod  "lost 
Will,"  is  no 
revocation. 


Revocation  of  Wills.      [Vt.  i.  Bk.  ii.  Hch.  m.  §  ii.] 


testatov  did  make  and  duly  publish  another  Will  in  writing 
in  the  presence  of  three   subscribing  witnesses  mIio  duly 
attested  the  same  ;  that  the  disposition  made  by  the  testator  | 
by  the  second  Will  teas  different  from  the  disposition  iu  the 
former  W^ill,  but  in  what  particular  was  unknown  to  the  jury; 
but  they  did  not  find  that  the  testator  cancelled  the  second  I 
Will,  or  that  the  devisee  under  the  first  Will  destroyed  the 
same,  but  what  was  become  of  the  second  Will  the  jury  could 
not  tell :  it  was  adjudged  in  the  King's  Bench,  on  error,  re- 
versing the  judgment  of  C.  B.  to  the  contrary,  that  the  second 
Will  was  no  revocation  of  the  first ;  and  the  judgment  of  the 
Court  of  King's  Bench  was  affirmed  in  the  House  of  Lords  (:). 
In  ditto  V.  Gilbert  (a),  Sir  John  Dodson,  in  the  Eccle- 
siastical Court  declined  to  recognize  those  dnctrine»  of  the 
Common  Law  :  In  that  case  a  testator,  having  duly  executed 
his  Will,  subsequently  executed  another  testamentary  paper, 
whidh  was  not  found  at  his  death,  and  the  contents  of  whi 
were  unknown,  save  that  it  was  headed  "  last  Will ; "  and  that  | 
learned  Judge,  held  that  the  former  Will  was  revoked  by  the 
execution  of  the  latter,  being  of  opinion  that  the  executiou  of  ] 
a  Will  of  personalty  amounts  to  a  revocation  of  a  former  AViU, 
whether  the  contents  of  the  later  Will  are  known  or  not,  pro- 
vided there  be,  in  substance  and  eflfect,  revocatory  words.  But 
this  decision  was  reversed  in  the  Privy  Council:  their  lord- 
ships being  of  opinion  that  the  words,  "  this  is  ray  lastAVill," 
did  not  import  that  the  paper  contained  a  dift'ereut  disposition 
of  the  property  ;  and  that  the  mere  fact  of  so  calling  it  did 
not  render  it  a  revocatory  instrument  (^).    Again,  in  frw 
man  v.  Freeman  (c).  Lord  Justice  Knight  Bruce  said,  that 
whatever  might  be  the  view  of  the  Ecclesiastical  Courts,  he 
did  not  think  a  temporal  Court  bound  to  say  that  when  a  j 
man   in  an   instrument,   containing  temporary  dispositions 
by  him  deacribes  it  as  his  last  Will  and  Testament,  and  other- 


(2)  See  also   DickiiiBon  v.  Sti- 
dolph,  11  C.  B.,  N.  S.  387. 
(a)  18  Jur.  660. 


(6)  0  Moo.  P.  C.  131. 
(c)  6  Ue  0.,  M.  &  G.  704. 
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\m  calls  it  his 
[meaning  wholly  to  1 
I  made  by  him  exten 
I  not  extend.    And  a 
Icipression,  "this  ii 

operate  as  a  revoci 
[that effect,  at  all  e\ 
In  the  case  of  D< 
[in  reviewing  the  c 
I  and  the  other  cases 
I  komes  necessary  i 
I  of  the  inconsistency 
I  will  have  the  effect 
[restigation  the  Co 
[construction  upon  t 
I  The  intention  of  th 
[to  be  ascertained  hy 

which  it  was  used, 
[testator  the  substi 
I  mast  be  regarded. 
I  the  testator  in  the 
[to  dispose  of  his  p 
[which  he  disposed 
jiljcumentwill  be  rt 
[lars  the  later  Will 
I  matter  of  the  earli( 
Wat.   There  the  ( 
litvasthe  intention 
[standalone,  althou 
[sonal  estate,  and  tli 
jit  revoked  the  ear 
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[contents  of  which  i 
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imse  calls  it  bis  Will,  ho  is  to  be  taken  priinil  facie  as 

I  meaning  wliolly  to  annul  any  former  testamentary  instrument 

le  by  him  extending  to  matters  to  wbicb  tbe  latter  does 

Lot  extend.    And  accordingly  tbe  Lord  Justices  held  that  the 

cipression,  "this  is  my  last  Will  and  Testament,"  does  not 

I  operate  as  a  revocation  oi  a  former  Will,  without  words  to 

I  that  effect,  at  all  ovenls  as  regards  real  estate. 

la  the  case  of  Dempsey  v.  Laicson  {d),  Sir  James  Hannen,  9°"'^'".*V"? 

,  dedueible  from 

(in  reviewing  the  cases  of  Plenty  v.  West,  ditto  v.  Gilbert,  ewes. 

Ud the  other  cases  since  decided,  in  his  judgment  said,  "it 

hjecomes  necessary  to  consider  minutely  the  nature  and  extent 
of  the  inconsistency  of  a  later  testamentary  instrument  which 
will  have  the  effect  of  revoking  an  earlier  Will.  In  this  in- 
Tcstigation  the  Court  is  necessarily  called  upon  to  put  a 
construction  upon  the  language  of  tbe  instrument  in  question. 
The  intention  of  tbe  testator  conveyed  in  that  language  has 
to  be  ascertained  by  reference  to  tbe  facts  in  connection  with 
which  it  was  used,  but  in  seeking  tbe  true  meaning  of  tbe 

I  testator  the  substance  and  not  tbe  form  of  tbe  instrument 
ist  be  regarded.     If  it  can  be  collected  from  tbe  words  of 

I  the  testator  in  the  later  instrument  that  it  was  bis  intention 
to  dispose  of  his  property  in  a  different  manner  to  that  in 

I  which  he  disposed  of  it  by  the  earlier  document,  tbe  earlier 
iljcument  will  be  revoked,  and  this,  although  in  some  particu- 
lars the  later  Will  does  not  completely  cover  tbe  whole  subject 

I  matter  of  the  earlier.     This  is  what  was  decided  in  Plenty  v. 

i  H'cjf.  There  the  Court  held  upon  all  the  facts  before  it  that 
it  was  the  intention  of  the  testator  that  the  later  paper  should 
standalone,  although  that  disposed  of  a  part  only  of  bis  por- 
lal  estttto,  and  therefore  that  in  effect,  though  not  in  terms, 

lit  revoked  tbe  earlier  Will.  .  .  .  Tbe  case  of  Cittto  v.  Gil- 

mt{e),  merely  decides  that  tbe  bare  fact  of  a  testator  having 
executed  an  instrument  as  bis  last  Will  and  Testament  tbo 
(ontents  of  wbicb  are  unknown,  does  not  operate  as  a  revoca- 
tion of  a  previous  Will,  and  this  seems  very  obvious,  for  tbe 


■U- 


I 


{d}  2  P.  D.  98. 


(e)  9  Moo.  P.O.  131. 


Ill    , 
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(8    ' 


Two  incon- 
sistent Wills 
of  the  same 
date,  or  with- 
out any  date. 


missing  instrument  may  have  been  confirmatory  of  the  first. 
It  certainly  does  not  appear  from  the  judgment  in  that  case 
that  there  was  any  intention  to  overrule  the  decision  in  PlmUi 
V.  West.  .  .  .  The  Judicial  Committee  appear  to  have  ap- 
proved of  the  decision  in  Plenty  v.  West,  upon  the  ground 
that  the  fact  that  the  whole  of  the  personal  estate  was  not 
disposed  of  by  the  second  Will  was  not  by  itself  a  sufficient 
reason  for  uniting  the  earlier  with  the  later  Will  and  admittinf; 
both  to  probate,  the  Wills  being  in  other  respects  essentially 
diflferent.    And  Lord  Penzance,  in  Lemage  v.  Goodban  (/),  does 
not  say  that  Plenty  y.West  is  overruled,  but  with  his  accustomed 
accuracy  only  says,  '  the  case  of  Plenty  v.  West,  so  far  as  it 
supports  the  doctrine  that  the  use  of  the  icords  "  last  Will"  iw 
a  testamentary  paper  necessarily  imports  a  revocation  of  all 
previous  instruments  is,  I  think,  overruled  by  Cutto  v.  Gilhert! 
Lord  Penzance  further  says,  '  the  intention  of  the  testator  in 
the  matter  is  the  sole  guide  and  control.'     But  the  intention 
to  be  sought  and  discovered  relates  to  the  disposition  of  tlie 
testator's  property  and  not  to  the  form  of  his  Will.    ^Vliat 
dispositions  did  he  intend  ?  not  which  or  what  number  of 
papers  did  he  desire  or  expect  to  be  admitted  to  probate?  is 
the  true  question.     I  followed  that  decision  in  the  case  of  h 
the  goods  of  Petchell "  (g). 

Where  upon  the  face  of  a  testamentary  document  and  tk 
facts  known  to  the  testator  at  the  time  of  its  execution,  it  is 
doubtful  whether  the  testator  intended  altogether  to  revolve  n 
former  Will,  the  Court  will  admit  parol  evidence  to  ascertain 
the  intention  (/(). 

If  two  inconsistent  \v'ills  be  found  of  the  same  date,  or 
without  any  date,  and  no  evidence  can  be  adduced  estab- 
lishing the  posteriority  of  the  execution  of  either,  both  aio 
necessarily  void,  and  the  deceased  must  be  considered  intes- 
tate :  But  in  every  case  the  Courts  will  struggle  to  reconcile 
them,  if  possible,  and  collect  some  consistent  disposiiiou  from 


(/)  L.  R.  1  P.  &  D.  67. 
Ig)  L.  R.  3  P.  &  D.  153. 


(h)  Jenner  v.  Ffincli,  6  P.  D- 
106. 


,1 
f 
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Ithc  whole  (()•      But   if  there   is   an   express    contradiction 

between  two  clauses  in  a  Will,  it  is  settled  by  law  that  the 

second  part  of  the  Will  must  take  effect  over  the  first  part  (k): 

1  it  was  held  by  Lord  Romilly,  M,  R.,  that  this  rule  does 

!  apply  where   a    second    bequest  is   made   by   implica- 

ition(/),  but  it  may  bo   doubted  whether   this   decision  was 

I  well  founded  (»i). 

It  may  sometimes  become  a  question,  in  a  case  where 
I  there  are  several  codicils,  or  other   testamentary  papers,  of 
ilifferent  dates,  whether  the  dispositions  of  the  latter  are  to 
I  k  considered  as  additional  and  cumulative  to  those  of  the 
jrior,  or  as  a  substitute  for,  and  consequently  revocatory  of 
Itkm,    And  if  a  testator,  by  a  codicil  to  his  Will,  should 
I  direct  a  certain  mode   of  making  a  provision  for   his  wife, 
1  by  another  subsequent  codicil  should  also  direct  a  pro- 
i  vision  for  her  in  another  mode ;  on  the  face  of  these  instru- 
ments it  might  be  doubtful,  whether  by  the  latter  codicil  he 
intended  to  increase  the  provision   made  by  the  former,  or 
to  revoke  it  by  substituting  that  contained  in  the  latter. 
In  such  cases,  the  Court  will  admit  parol  evidence,  in  order 
hom,:stigate  the  animus  with  which  the  act  was  done  ;  and 
I  if  upon  such   evidence   it   should   appear,   that   the   latter 
[coilicil,  although    containing   no   revocatory  words,   was  in- 
1  tended  by  the  testator  as  a  substitute  for  the  former,  it 
m\\  be  thereby  revoked,  though  it  remain  uncancelled  (n). 
However,  the  general  principle  is,  that  bequests  are,  prima 
'ifK',  to  be  taken  cumulatively,  when  they  are  on  separate 
[apers,  unless  they  are  revocatory  of  each  other  (o).     And 
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I 


(i;Swinb.  Pt.  7,  a.  11,  pi.  1. 
'■O'loliili.  Pt.  1,  c.  19,  a.  3.  Phipps 
'  Earl  of  Anglesea,  7  Bro.  P.  C. 
Ml  Toml.  Ed. 

"i)  See  poit,  Pt.  III.  Bk.  in. 
ill.  II.  §1,4. 

")  Kerr  v.  Clinton,  L.  R.  8  Eq. 

I  m. 

"»)Seepo««,  155. 

(ii)  Mcthuen  v.  Metliuen,  2  Phil- 

^■E.— VOL.  I. 


lim.  41G.  Greenough  v.  Martin, 
2  Add.  239.  Jennuv  v.  Ftinch,  5  P. 
D.  100.  See  jiost,  Pt.  ill.  Bk.  m. 
Ch.  II.  §  VII.  And  us  to  tlie 
admissibility  of  parol  evidence, 
Bee  post,  Pt.  I.  Bk.  IV.  Ch.  ii.  §  v. 

(o)  Bartholomew  v.  Henley,  3 
Phillim.  316,  by  Sir  John  Nicholl. 
Sue  infra,  Pt,  in.  Bk.  iii.  Ch.  ii.  ^ 
vii.  as  to  cumulative  legacies. 

*  I. 
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in  a  case  (p)  iu  the  Prerogative  Court,  it  was  said  by  Sir 
Herbert  Jenner  Fust,  that,  whether  the  case  is  to  be  governed 
by  the  old  law,  or  b}  the  Wills  Act,  parol  evidence  is  uot  to 
be  admitted,  unless  theio  ia  such  doibt  and  ambiguity  on  th 
face  of  the  papers  as  to  require  the  aid  of  extrinsic  evidence 
to  explain  them  (q). 


u  <- 


A  second  Will 
executed  under 
an  erroneouH 
supposition 
that  it  was  a 
copy  of  the 
former  Will  is 
no  revocation. 

Revocation  of 
finished  Will  by 
subsequent  un- 
finished Will 
under  the  Old 
Law. 

A  subsequent 
Will  or  codicil, 
made  under 
the  impulse  of 
a  mistaken 
nation  of  factn, 
will  not  revoke 
a  foimer  one. 


If  a  man  executes  a  Will,  erroneously  supposing  it  to  be  a 
copy  of  his  former  Will,  it  will  be  no  revocation  as  to  tlie 
parts  omitted  in  the  supposed  copy,  and  both  instruments 
will  be  admitted  to  probate  (r). 

As  to  the  revocation  of  a  finished  Will  by  a  subsequent 
unfinished  one  (if  made  before  Jan.  1,  1838),  see  the  former 
Editions  of  this  Work,  Pt.  I.  Bk.  II.  Ch.  3,  §  2. 

It  has  already  appeared  that  a  cancellation  of  a  Will, 
under  an  erroneous  assumption  of  facts,  may  not  operate 
as  a  revocation  («).  Upon  the  same  principle,  if  a  man,  k 
a  subsequent  Will  or  codicil,  make  a  disposition  ditfetont 
from  a  former  one,  under  a  false  impression,  the  impuh("<' 
which  is  the  foundation  of  his  wish  to  change  his  fortm 
intent,  such  an  act  will  be  considered  only  as  affecting  n 
contingent  presumptive  revocation,  depending  on  the  existence 
or  non-existence  of  that  fact.  As  if  one  having  previoush 
devised  to  A.,  afterwards  by  another  Will,  without  destroyiui; 
the  first,  or  by  codicil,  devise  to  B.,  stating  her  to  be  his 
wife,  so  that  it  may  be  understood  that  he  intended  her  to 
be  benefited  in  that  character  only,  and  it  turn  out  that  slie 
was  married  before,  and  had  a  husband  living,  neither  of 
which  facts  were  in  the  devisor's  knowledge  (0,  such  devise 


(p)  Thome  v.  Rooke,  2  Curt. 
799. 

('/)  As  to  what  is  to  be  regarded 
as  such  an  ambiguity,  see  jioat, 
Pt.  I.  Bk.  IV.  Ch.  II.  §  V. 

(r)  Birks  v.  Birks,  34  L.  J.,  P. 


M.  &  A.  90. 

(«)  Ani',,  p.  131. 

(«)  An  appointment  by  a  Will 
to  a  husband,  under  circumstancei 
of  this  nature,  occurred  in  Kennell 
V.  Abbott,  4  Ves.  802. 
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or  codicil  will  not  operate  as  a  revocation  of  the  former  Will, 
kcause  it  depends  on  a  contingency  which  fails  (u).     It  has 
ken  said,  that  care  must  be  taken  to  distinguish  between 
cases,  where  the  testator   acts  under  a  false  impression, 
originating  from  a  deceit  practised  upon  him,  and  those 
Tvhere,  although  the  reason  which  he  gives  for  his  subsequent 
devise  is  false,  yet  no  deceit  is  practised  on  him  {x).    But 
there  seem  to  be   no    grounds  for  any  such    distinction. 
Thus,  where  a  testator  gave  legacies  to  the  grandchildren 
of  his  sister,  and  afterwards,  by  a  codicil,  revoked  the  legacies, 
giving  as  a  reason,  that  the  legatees  were  dead;  upon  its 
being  proved  that  the  fact  of  their  death  was  not  true,  Lord 
Loughborough  held,  that  the  legacies  were  not  revoked,  on 
the  ground  that  the  cause  of  the  revocation  was  false ;  and 
said,  whether  it  was  by  misinformation  or  mistake  was  per- 
fectly indifferent  (y).   So  in  a  case  in  the  Prerogative  Court  («), 
the  deceased  supposing  his  Will,  appointing  his  wife  sole 
executrix  and  universal   legatee  for  life,  to  be  lost,  made, 
in  Peru,  a  nuncupative  Will  (not   in  conformity  with  the 
Statute  of  Frauds)  with  a  general  revocation  clause,  and 
appointing  two  executors,  and  his  wife  universal  legatee, 
absolutely :  The  executors  renounced,  and  she  took  probate 
of  that  Will  in  Peru :  The  former  Will  being  found  (of  which 
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(ti)  So  where  a  testator,  by  Will 
dated  in  1849,  bequeathed  the  in- 
terest of  a  fund  to  Charlotte  Lee, 
"but  in  case  the  said  Charlotte  Lee 
should  marry  ordie  unmarried,"the 
fund  was  to  go  over.  Charlotte 
Lee  vat  the  maiden  name  of  the 
testator's  daughter,  who  had  been 
married  in  1828,  and  it  was  found 
ibat  the  testator  knew  of  her 
marriagr,  but  that  it  could  not  be 
«bown  under  what  circumstances 
ie  knew  it.  It  also  appeared  that 
Charlotte's  husband  had,  in  1849, 
not  been  heard  of  for  many  years. 
After  the  testator's  death  the 
husband  appeared,   and   on   the 


deatli  of  Charlotte  claimed  the 
fund.  It  was  held  by  Page  Wood, 
V.-C,  that  the  circumstances  were 
Bufcient  to  show  that  the  testator, 
in  1849,  believed  his  daughter's 
husband  to  be  dead,  and  that  he 
intended  that  no  husband  of  hers 
should  have  the  benefit  of  the  fund ; 
and,  accordingly,  that  on  her 
death  it  passed  by  the  gift  over  : 
Crosthwaite  v.  Dean,  L.  R.  5  Etj. 
245. 

(x)  1  Powell  on  Dev.  525. 

(y)  Campbell  t>.  French,  3  Ves. 
322. 

(z)  In  the  goods  of  Moresby,  1 
Hagg.  378. 

L  2 
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fact  he  wasL'  ignorant  at  the  time  of  his  death),  probate  tberoof, 
at  the  wife's  prayer,  was  granted  to  her:  and  Sir  JohnNiclioll 
observed  that  it  was  unnecessary  to  decide  the  question  (about 
which  there  might  be  some  doubt),  whether  the  Statute  of 
Frauds  would  apply  to  the  nuncupative  Will  made  in  Peru: 
because  it  appeared  that  the  deceased  did  not  intend  to  revoke 
the  former  Will ;  but,  supposing  it  to  be  lost  and  btiu^- 
unwilling  to  die  intestate,  he  made  the  nuncupative  ^Vill. 
Accordingly,  in  Doe  v.  Evans  (a),  where  a  testatrix  by  licr 
Will  devised  all  her  estate  to  L.  E.  for  life,  and  to  his  sous 
and  daughters  successively,  in  strict  tail,  and  L.  E.  and  Lis 
only  son  died  in  the  lifetime  of  the  testatrix,  but  he  kft 
a  daughter  E.  E.,  of  whose  bn-th  she  knew  nothing,  ami  ^h 
thereupon  made  a  codicil,  in  which  she  recited  her  former 
Will,  and  that  L.  E  had  died  without  leaving  any  issuf, 
and  then  devised  o\  .  It  was  held,  that,  as  this  codicil 
was  made  in  ignorance  of  the  existence  of  E.  E.,  it  was  oiih 
a  conditional  revocation  (/>). 

But  there  does  seem  to  be  a  distinction  between  cases. 
where  the  testator  refers  to  a  fact  as  having  actuall} 
refers  to  a  fiut  happened,  and  where  he  merely  expresst'S  his  doubt,  sup- 
actually^  position  or  advice  of  the  fact.      Thus   in   the   case  of  t!if 

where'he'""'    Attorney -General  v.  Iloyd  (c),   the   testator,   by  his 'Will, 


Distiiution 
between  cases 
wliere  testator 


(«)  10  A.  &  E.  288. 

(/()  Seme  time  after  making  the 
codicil,  the  testatrix  waa  made 
ac<iuainted  with  tlie  existence  of 
E.  E.,  but  made  no  further  testa- 
mentary disposition  :  It  was  held, 
that  this  did  not  set  up  the  codi- 
cil :  for,  having  been  once  inopera- 
tive, it  could  only  be  republished 
according  to  the  Statute  of  Frauds. 
In  Parker  v.  Nickson,  1  De  O.,  J. 
&  S.  117,  the  words  in  a  Will, 
'•I  acknowledge  N.,  my  second 
cousin,  to  be  my  next  of  kin  and 
heir-at-law  to  all  my  leal  and 
personal  property,  situate  in  the 
parish  of  M.,"  were  held  by  Lord 


Wcstbury,  to  be  an  cfTectiial  ;;i:t 
to  N.,  who  was,  in  fact,  neitlhr 
heir  nor  next  of  kin  of  tlio  ti-t;i- 
tor.  The  Will  miclu^d,  ".V, 
my  second  cousin,  is  my  next  ii 
kin  and  heir-at-law,  us  my  lirotlitr 
John  is  dead  and  lias  'rft  ii" 
issue.".  The  testator  htnl  ^iiwt!:ir 
brother,  named  William,  ami  Ii- 
LoKlship  held,  that  tlK-.*t  wntJ- 
must  not  be  taken  as  proving  tliii! 
the  testator  was  under  the  erroin- 
ous  belief  that  his  brother  Williaui 
was  dead  without  isne, 

(f)  3  Atk.  515,  disapproved  of 
by  Malins,  V.-C.  in  Thomas  r. 
Howell,  L.  R.  18  E4.  108,211. 


dated  8th  Febr 
personal  estate. 
He  afterwards  : 
M-bicb,  after  rec 
be  good,  he  gave 
Mortmain  Act  t 
On  17th  March, 
wliicb  were,  tha 
devise  of  his  lai 
the  charity  shou 
personal  estate 
Iiis  personal  estc 
to  M.  B.  Th( 
ken  ill-founded 
been  certified  1 
Hardwicke,  that 
uses,  made  bef( 
enacted  in  173(: 
enactment,  pass( 
that  the  testator 
advised;  and  th 
knowledge ;  am 
advice,  and  not 
should  come  ou 
that  be  made  hi 
a  doubtful  ques 
my  death,  but 
foundation  "  (e). 
to  be  stated  fc 
Bench,  and  thi 
devised  to  M. 


[i)  2  Atk.  36. 

(«)  His    Lordsl 
«ai(l,  his  prinripal 
case  WM,  wheuier 
sition  by  the    •- 
put  singly  upon  th 


111.  in.  §  1I-]       J^lj  <■<■  Subsequent  Will. 
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dated  8tli  February,  1734,  gave   particular   lands   and   his  merely  ex- 

11-1  -11  1       •     1  1  presses  doubt, 

personal  estate,  to  be  laid  out  in  lands,  to  charitable  uses,  supposition,  or 

He  afterwards  mode   a   codicil,  dated   12th   July,  1736,  in  j^J'^"'*  ° 

which,  after  reciting  his  doubt  \vh(t'ier   such   devise  would 

be  good,  he  gave  the  lands  to  M.  H.  and  his  heirs,  if  by  the 

iloitmain  Act  they  could   not  pass  according  to  his   Will. 

On  17th  March,  1737,  he  made  another  codicil,  the  terms  of 

which  were,  that   the   testator,  "  being  advised "   that   the 

devise  of  his  lands  was  void,  and  it  being  his  intention  that 

me  charity  should  be  continued,  and  being  advised  that  his 

personal  estate  could  be  given,  he  did,  by  that  codicil,  give 

his  personal  estate  to  the  charitable  u.    ■,  and  bis  real  estate 

to  M.  B.      The  former  part   of  this  udvice  seems  to  have 

lieen  ill-founded  ;  for  in  Ashbiirnham  v.  Bradshaiv  (d),  it  had 

been  certified   by  the   opinion  of  all   the  judges,  to   Lord 

Hardwicke,  that  a  devise  of  lands  under  a  Will  to  charitable 

uses,  made  before   the   Statute   of    Mortmain,   (which   was 

enacted  in  1736,)  notwithstanding  the  testator  surs'ived  the 

enactment,  passed  the  land.     But  Lord  Hardwicke  observed, 

that  the  testator  had  put  the  devise  on  the  fact  of  his  being 

advised ;  and  that  he  was  so  advised  was  a  fact  in  his  own 

knowledge;    and   he   had    grounded   his  devise   upon   this 

advice,  and  not   upon  the   reality  of  the   law,  though  that 

should  come  out    in   the   event  one  way  or  another ;    upon 

that  he  made  his  determination,  which  he  might  do  to  quiet 

a  doubtful  question, — "  I  »vill  not  have  this   litigated  after 

my  death,  but  I  will  settle  it  myself,  upon  some  certain 

foundation  "  (e).     His  Lordship  afterwards  ordered  a  case 

to  be  stated  for  the  opinion   of  the  judges  of  the  King's 

Bench,  and  they   certified  that   the    real  estate   was   well 

devised  to  M.  B.,  under   the  second  codicil.      So  in  the 


{d)  2  Atk.  36. 

(«)  His  Lordship  afterwards 
«ai(l,  his  prinripal  doubt  in  this 
faje  was,  wheuier  the  new  dispo- 
liition  by  the  •■  nd  codicil  was 
put  singly  upon  the  point  of  law  ; 


the  testator  might  have  been  ad- 
vised that  his  pernonal  estate  had 
80  much  increased  since  making 
the  Will  as  to  be  sufficient  to  sup- 
port the  charity. 


ti 
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,i 


Attorney-General  v.  Ward  (/),  the  testatrix,  ba\'ing,  by  her 
Will,  given  800Z.,  to  be  divided  among  such  of  the  children 
of  E.  D.  as  should  bo  living,  by  a  codicil  gave  to  her  brother's 
son  "  the  300i.  designed  for  E.  D.'s  children,  as  I  know  not 
whether  any  of  them  are  alive,  and  if  they  are  well  provided 
for : "  Lord  Alvanley  held  that  this  operated  as  a  complete 
revocation  of  the  legacy,  though  the  children  of  E.  D.  were 
alive  and  claimed  the  legacy :  The  learned  judge  observed, 
that  it  had  been  argued,  and  with  some  ground,  that  if  it  had 
rested  upon  her  not  knowing  whether  they  were  living,  there 
would  be  good  reason  to  contend,  that  it  fell  within  the  case 
of  "  Pater  credens  Jiliuvi  simm  esse  mortimm,  alterum  iitstituit 
hieredem :  fil\o  domum  redeunte,  hitjiis  instilutionis  vis  eat 
nulla  ;  "  {g)  but  she  went  further  ;  that  she  doubted,  if  they 
were  living,  whether  they  might  not  be  well  provided  for; 
and  the  Court  would  not  inquire  whether  they  were  well 
provided  for  or  not. 

Will  executing       In  Richardson  v.  Barry  (h),  (a  case  before  the  Wills  Act) 

a  power  when  t    ,      i  ■,  tit 

revoked  by  sub-  the  deceased  had  power  under  a  trust  deed,  to  dispose  ot 
sequent  Will,  gg^tain  effects  by  a  Will,  attested  by  two  witnesses :  And  it 
was  held,  that  a  Will,  executed  accordingly,  was  revoke! 
by  a  subsequent  W^ill  directly  referring  to  the  trust  deed,  aud 
containing  an  express  revocatory  clause  duly  executed,  but 
attested  by  one  witness  only. 

In  Hughes  v.  Turner  (i),  the  testatrix,  possessing  a  power 
of  appointment,  duly  by  Will  executed  that  power :  By  a 
later  Will  duly  executed  and  attested  according  to  the  power, 
but  without  any  recital  of,  or  reference  to,  the  power,  she 
disposed  of  a  real  estate  over  which  the  power  extended, 
bequeathed  all  the  rest,  residue  and  remainder  of  her  estates 
and  effects,  real  or  personal,  plate,  &c.  or  other  property, 
whether  in  possession,  reversion,  or  expectancy,  or  held  iu 
trust  for  her ;   revoked  and  made  void  all  and  every  other 


(/)  3  Ves.  327. 

(g)  Cicero  de  Oratore,  lib.  1,  c. 


{h)  3  Hngg.  249. 
(t)  4  Hngg.  62. 
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[k)  See  4  Hogg. 
(0  See  post,  Pt. 

(m)  See  this  c< 


C'li.  III.  §  II.]       By  a  Subsequent  Will. 


151 


Will  and  Wills  by  her  at  any  time  theretofore  made,  and 
declared  this  only  to  be  her  last  Will  and  testament  :  The 
Court  of  Delegates,  holding  that  the  intention  to  revoke  the 
former  Will  was,  taking  all  the  contents  of  the  later  Will 
together,  clear,  refused  probate  of  the  two  papers  as  together 
containing  her  Will,  and  granted  probate  of  the  later  paper 
alone.  But  it  has  been  understood  {k)  that  the  ground  of 
this  decision  was,  that  the  contents  of  the  later  Will  taken 
altogether  clearly  showed  a  departure  from  the  original 
intention  of  the  prior  one,  and  therefore  revoked  that  Will, 
but  that  the  clause  of  revocation,  taken  per  se,  and  without 
a  clear  intention,  would  not  have  had  that  effect.  It  was 
argued  that  by  refusing  probate  of  the  earlier  papers,  the 
(juestion  was  shut  out,  whether  they  were  not  a  good  exc- 
tion  of  the  power  (l).  But  it  was  holdeu,  notwithstanding, 
that  the  Court  of  Probate  must  decide,  according  to  its 
ordinary  rules,  v.hether  the  last  paper  was  revocatory  or  not, 
and  decreed  probate  accordingly  in  the  ordinary  course  (»<). 

Again,  in  Brenchley  v.  Lynn  (u),  a  woman,  having  a  power 
to  appoint  certain  property  by  Will,  made  a  Will  previously 
to  her  marriage  in  1834,  and  by  her  marriage  settlement,  of 
even  date  with  her  Will,  covenanted  not  to  revoke  that  Will : 
After  her  marriage  she  executed  many  testamentary  papers, 
but  did  not,  as  alleged,  thereby  in  any  way  revoke  the  W^iil : 
Subsequently  she  executed  "a  codicil"  to  "her  last  Will," 
whereby  she  revoked  her  '*  said  Will  in  toto,"  "  so  that  I 
may  die  intestate  :  "  And  Dr.  Lushington  held  that,  not- 
withstanding an  averment  of  the  necessity  of  probate  being 
granted  of  certain  former  testamentary  papers  in  addition  to 
the  last  "  codicil,"  in  order  that  the  Court  of  Equity  might 
construe  them  in  reference  to  the  covenant  in  the  settlement, 
the  Ecclesiastical  Court  was  bound,  by  the  authority  of  the 
above-mentioned  case  of  Hughes  v.  Turner,  to  decree  probate 


I 


W 


I 


(t)  See  4  Hagg.  71. 
(0  See  post,  Pt.  1.  Bk.  iv.  Ch.  ii. 
Six. 
(m)  See  this  case  again  stated, 


post,  Pt.   I.  Bk.  IV.  Ch.  II.  §  IX.  ; 
and  albo  Pt.  i.  Bk.  v.  Ch.  in.  §  vi. 
(n)  2  Robert.  441. 
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Qucittioii  prior 

to  Wills  Act 

whether  on  the 

revocation  of  a 

latter  Will  a 

former  uncan- 

celled Will 

reyived  ? 

Differenco  for- 

merly existed 

^                                    between  doc- 

tnne  of  Eccle- 

;                                    siaslical  and 

Common  Law 

Courts  on  this 

point. 

:,                                  1  Viol.  0   26, 

s.  22. 

'A  ■ 

of  the  last  testamentary  paper  alone  :  For  it  appeared  from 
thai  case,  that  the  duty  of  deciding,  whether  the  "  last  codicil" 
was  meant  to  revoke  all  the  other  papers,  was  thrown  on  tlie 
latter  Court ;  and  upon  the  facts  before  him  it  could  not  W 
doubted  that  it  was  so  meant  (p). 

From  these  cases.  Sir  C.  Cresswell  in  the  case  of  In  \h 
goods  of  Merritt  (2>)t  appears  to  have  deduced  the  rule,  and 
acted  upon  it,  that  a  general  clause  revoking  all  former  Wills 
was  not  sufficient  to  manifest  an  intention  to  revoke  a  \Vill 
made  in  execution  of  a  pow^i. 

It  was  long  a  vexata  qucestio,  whether  the  principle  of  laiv 
was,  that,  on  the  revocation  of  a  latter  Will,  a  former  uncan- 
celled Will  should  revive,  or  not.  In  the  Common  Law 
Ccnrts,  it  was  certainly  laid  down  as  an  absolute  propositiou, 
excluding  all  questions  of  intention,  that  tho  former  Will 
should  revive  (</). 

In  the  Ecclesiastical  Courts,  it  seems  that  a  difiercut 
dc  ctrine  from  that  laid  down  in  the  Common  Law  Courts 
ha  1  prevailed ;  for  it  had  been  decided  in  a  variety  of  cases, 
tha'^i  the  presumption  was  a<jainst  the  revival  of  the  ^'rior  Will, 
and  %at  the  onus  was  thrown  on  the  party  sotting  it  up,  to 
rebut  that  presumption  (r). 

Now,  however,  with  respect  to  Wills  which  are  within  the 
operation  of  the  stat.  1  Vict.  c.  26,  it  is  enacted  by  s.  22  of 


(())  Sec  In  th^  goods  of  Holt,  0 
Notes  of  Ciis.  9;?. 

()))  1  Sw.  &  Tr.  112,  IIG,  117. 
See  also  In  the  j^ooda  of  Meredith, 
2!)  L.  J.,  1'.  M.  &  A.  ir.r).  In  the 
^'oods  of  Joys,  30  L.  J.,  P.  M.  & 
A.  180.  But  the  authority  of  tliis 
rule  may  by  douhted,  and  it  would 
rather  sceiu  that  the  rule  Ih  that  a 
fjeneral  revoeation  of  Wills  doi's 
not  necessarily  revoke  an  appoint- 
ment by  Will,  but  it  must  1)0 
Hhown  tliat  it  is  entirely  unreason- 
able that  it  should  have  that  ellVct, 


otherwise  it  will  be  ii  revnciiliMii 
of  the  appointnient :  Sdtiieriin  r. 
Deiiing,  20  C.  D.  SM).  See  also  in 
llie  goods  of  Eustace,  L.  R.  3 \\k 
1).  18.3.  Re  Kingdon,  32  C.  11 
004,  which  last  case  goes  far  t^ 
negative  Sir  C.  CresswuU's  rule 
altogetlier. 

(7)  aoodrighti'.aiiuier,4l!iiir, 
2012.  Harwood  v,  Gooiiriglit,  1 
Cowp.  91. 

('•)  See  the  dill'ereiit  cosMcitd 
in  Moore  r.  Moove,  1  rhillim.  J1-' 


that  Act,  that  " 
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though  it  may  hi 
death  (f). 
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to  any  Will  ma 
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[i]  A  subsequont 
V"ke  II  prior  d 
^iiily  if  it  contnini 
diiiise  but  uIno  if  it 


with  it, 


<••'/•> 


if  til 


'lisposes   of   tho 
llvnfrey  ,•.  Heufrej 
■11.   lionmye  u.  Uo 
1'.&1).67." 
(')  lirowu  V.  Brt 


<  i 
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tlint  Act,  that  "  no  Will  or  codicil,  or  any  part  thereof,  which 
shall  be  in  any  manner  revoked,  shall  be  revived  otherwise 
tlian  by  the  re-execution  thereof,  or  by  a  codicil  executed  as 
required  by  the  Act,  and  showing  an  iuteution  to  revive  the 
same,"  and  the  destruction  of  a  second  Will,  itself  revoking 
one  of  prior  date  (s),  cannot  re-instate  the  first  Will,  even 
though  it  may  bo  in  existence  at  the  time  of  the  iostator's 
Jeath  [t). 

It  may  here  be  mentioned,  that  it  has  been  held,  that  a  a  codicil  re- 
codicil  which   shows   an   ineffectual   intention   ^o  revive  an  vviii'd^a^ro^yci 
earlier  Will,  which  was  destroyed,  does  not  thereby  revoke  a  ^y  testiitor 

(Iocs  not  revoke 

Will  made  subscfiHontly  co  the  destroyed  Will  (»)•  »  'ator  Will. 


6  / 


SECTION  III. 


:/ 


By  express  Ilevoeation. 

According  to  the  Statute  of  Wills  (1  Vict.  c.  26,  s.  20),  on  Revocations 
express  revocation  of  a  Will  or  other  iostamentary  instru-  isis ;        ' 
luent  cannot  bo  effectual,  unless  it  be  contained  in  a  Will  ]  ! 'I*'  '''  "''' 

•St       4^U> 

or  codicil  executed  as  required  by  the  Act,  or  in  "  some 
writing  declaring  an  intention  to  revoke  the  same,  and  exe- 
outod  in  the  manner  in  which  a  Will  is  hereinbefore  required 
to  be  executed  "  {x). 

%  sect.  34,  it  is  enacted,  that  "  this  Act  shall  not  extend 
to  liny  Will  made  before  January  1,  1838  :  "  The  construc- 
tion of  which  clause  has  been  understood  to  bo,  with  reference 


(s)  A  fiubsequi'iit  Will  limy  re- 
V"ke  II  prior  dispoKition,  not 
"lily  if  it  contains  a  revocatory 
clmise  but  uIho  if  it  is  inconsistent 
«;itli  it,  cr/.,  if  the  second  Will 
'lispusM  of  the  wiiole  estate  : 
H'lifrey  a  Henfrey,  4  Moo.  F.  (". 
ii>.  Lemoi^c  v.  Uoodbiin,  L.  R.  I 
i'.&i),57. 

(')  lirowu  ti.  Brown,  8  E.  &  B. 


870.  See  also  In  the  goods  of 
J^rown,  1  S\v.  &  Tr.  32.  Dickiu- 
son  V.  Swatninn,  30  L.  J.,  P.  &  M. 
84.  Sotheran  v.  Dening,  20  C.  1). 
!)9. 

(it)  Rogers  t'.  Qoodenougli,  2  Sw. 
*t  Tr.  342.  See  yost,  Tt.  i.  Bk.  ii. 
Ch.  IV.  §  ir. 

(.r)  See  this  section  verbatim, 
ante,  p.  110. 


'i  ,■! 
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Declaration  of 
intention  to 
revoke  within 
sect.  20  ot 
WiiiB  Act. 


To  revoke  a 
clear  devise, 
the  intention 
to  revoke  must 
be  as  clear  as 
the  devise. 


to  the  subject  of  the  present  inquiry,  that  the  statute  shall 
not  extend  to  any  act  of  revocation  done  with  respect  to  a 
Will  before  January  1,  1838  (.y). 

Where  a  testatrix  devised  real  estates,  and  by  a  subse 
quent  void  deed,  attested  by  two  witnesses,  conveyed  them  to 
other  trusts ;  it  was  held  by  Romilly,  M.  R.,  that  the  deed 
was  not  a  writing  declaring  an  "  intention  to  revoke"  witliin 
the  20th  section  of  the  Statute  of  Wills.  Such  a  deeliirn- 
tion  need  not  be  in  terms,  i.e.,  "  I  do  declare  that  I  intend  to 
revoke  my  Will,"  but  must  be  in  equivalent  terms  amount- 
ing to  that  (z). 

In  the  case  of  Doe  v.  Hicks  (a),  it  was  stated  by  Tiiidal, 
C.  J.,  in  delivering  the  opinion  of  the  judges  in  the  House 
of  Lords,  that  the  principle  on  which  that  opinion  piocecileil 
was,  that  where  a  devise  in  a  Will  is  clear,  it  is  incumbent 
on  those  who  contend  that  it  is  not  to  take  effect  by  rensun 
of  a  revocation  lU  a  codicil,  to  show  that  the  intention  to 
revoke  is  equally  clear  and  free  from  doubt  as  the  original 
intention  to  devise(/>).  And  the  law  thus  laid  down  has  been 
recognized  and  acted  upon  at:  an  established  rule  in  numerous 
subsequent  cases  (<■). 


(y)  Holibs  r.  Knight,  ante,  \). 
112.  As  to  tbe  express  revocation 
of  Wills  jnior  to  the  above  date, 
see  the  t'oriiier  editions  of  tbis 
work,  I't.  I.  Bk.  ii.  Ch.  iii.  §  iii. 

(;)  Fold  r.  Do  Pontes,  ;50  Beav. 
572.  And  wberc  tlie  testator  liad 
ol)litemted  tbe  wbole  of  a  codicil, 
int'ludinjf  bis  signature,  by  tliiok 
lilai'k  marks,  and  nt  tlie  foot  of  it 
bad  written  tbe  wonb  si>,'ned  by 
biinself  and  attested  by  two  wit- 
nesses "  we  are  witnesses  of  tiio 
erasure  of  tbo  above,"  it  was  beld 
tbat  tbo  codicil  was  revoked,  for 
tbe  words  above  mentioned  were 
"  a  writing  dechu-ing  an  intention 
lo  revoke  "  wilbin  tlic  above  sec- 
tion :  In  tbe  floods  of  (losling,  11 
P.  I).  71).     Wliere  a  testator  sent 


a  letter  sij^ned  by  liinisell'  inui  at- 
tested by  two  witnesses,  ilesiriiig 
tbe  destruction  of  liis  will,  the 
letter  was  bold  to  revoke  tluwill: 
In  tbe  ^mU  of  Durunec,  L.  II.  i 

P.  &  1).  -too. 

((()  8  Bin;,'.  47!). 

(b)  See  Accord.  Cleoliurev  r. 
BeckeK,  14  Beav.  r)87,  per  Rninilly, 
Af.  B.  Williams  v.  iOvaiis,  1  Hi 
B.  7:)!).  Kermode  v,  MiiedonaH, 
L.  U.  1  E«i.  4rt7,  U  Cb,  .W. 

((•)  Patcli  V.  Graves,  ;)  Dk«. 
348,  37«.  Robertson  v.  VowAli 
Hurl.  &  C.  702.  Butler  r.  (iniii- 
wood,  22  Beav.  303.  Norman  r. 
Kynaston,  2i)  Beav.  nO.  S.  C  :i 
l)e  G.,  F.  &  J.  2i).  MolyiiHix  t. 
Howe,  8  I)e  G.,  M.  &  C  \m. 


Indeed,  it  may 
tion,  that  a  clear 
words  unless  thc^ 
in  applying  this  n 
indicate  the  testa 
reasonable  certain 
are  to  institute  a 
laeidity((')- 

It  may  be  deduc 
the  authorities  \vh 
I  with  respect  to 
tbe  efficacy  of  anc 
of  all  former  Wilh 
for  a  revocation,  w 
to  another  subseqi 

Generally  speak 
eatory  clause,  it  oj 
nets,  But  there 
tbat  probate  may  I 
a  Will,  provided  tl 
ititention  of  the  de 
is  tbe  subject  of  tl 

A  codicil,  whicb 

"bichthe  testator 

i  cation  of  an  intern 

with,  and  does  not 

(lO  Kivcr  r,  Oldiiel 

J,  ;!0. 

.V  liandfield  v.  Ka 
i'(  L  225,  :i35,  23 
I'liiniilirll  &  Wensley 
tW'  latter  clause  prei 
tw"  clauses  are  irrec( 
««lh  p.  146,  and  j 
Ilk.  m.  Ch.  u.  §  I,  4. 


Cli.  III.  §  ni.]    By  express  Recocdliuu. 

Iiuleccl,  it  may  bo  stated  generally  as  a  canon  of  construc- 
;:,iii,  that  a  clear  gift  cannot  be  cut  down  by  any  subsequent 
mh  unless  they  show  an  equally  clear  intention  {d).  But 
iuaitplying  this  rule  it  is  sufficient  that  the  subsequent  words 
indicate  the  testator's  intention  to  cut  the  gift  down  with 
rtiisouable  certainty,  and  the  rule  does  not  mean  that  you 
arc  to  institute  a  comparison  between  the  two  clauses  as  to 
ljci(lity(('). 

It  may  be  deduced  from  the  case  of  Onions  v.  Tijirriee),  and 
lilt'  authorities  which  have  been  cited  in  a  previous  section, 
uvith  respect  to  the  doctrine  of  cancellation,  dependent  on 
tlie  efficacy  of  another  act),  that  even  an  express  revocation 
of  all  farmer  Wills,  though  not  wanting  in  any  circumstance 
for  a  revocation,  will  not  operate  as  such,  if  only  subservient 
to  another  subsequent  disposition,  which  fails  (/). 

Generally  speaking,  where  a  Will  contains  a  general  revo- 
tatory  clause,  it  operates  a  revocation  of  all  prior  testamentary 
nets.  But  there  luis  already  been  occasion  to  point  out  (g), 
that  probate  may  be  granted  of  a  paper  of  a  date  prior  to  such 
a  Will,  provided  the  Court  is  satisfied  that  it  v.-as  not  the 
intention  of  the  deceased  to  revoke  the  particular  legacy  which 
is  llie  subject  of  the  earlier  paper. 

A  codicil,  which  ineft'ectually  intends  to  revive  a  prior  W^ill 
which  the  testator  has  destroyed,  does  not  operate  as  a  revo- 
cation of  an  int(  rniediato  Will,  if  it  is  not  inconsistent  therc- 
U\\,  uuil  does  not  show  any  intention  to  revoke  (//). 
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Rule  that  a 
clear  gift 
cannot  be  cut 
clown  by  subse- 
quent worJs 
unless  they 
show  equally 
clear  intention. 

Api)lication  of 
rule. 


Express  revo- 
cation subser- 
vient to 
another  dispo- 
sition. 


Effect  of  a 
general  revo- 
catory clause 
in  a  Will. 


((()  River  V.  OliUiel.l,  4  De  G.  & 
J.  liO, 

{>]  liandfieM  u.  RanillieUl,  8  II. 
I  I't  L  225,  an,-),  238,  liy  Lords 
I  Camiilnll  &  Weiisleydale.  As  to 
till'  kttci'  I'lause  prevailing  when 
I  twiH'lauscs  are  irreconeilaMe,  seo 
I  nii'i,  p,  145,  and  pimty  I'l.  in. 
Bk,  111,  I'll,  II.  §  I,  4, 


A  codicil  in- 
tending to 
revive  a  de- 
stroyed Will  no 
revocation  of  an 
intormodiato 
Will. 


(cc)  2  Vein.  742. 

(/)  By  Sir  W.  Oranf,  7  Ves. 
.171)  ;  unless  it  liiils  liy  reason  of 
tlie  ineiipacity  of  the  legatee  : 
Tujiper  r.  Tapper,  1  Kay  &  J.  GG5, 
aute,  ]).  131. 

(,7)  Ante,]}.  141. 

(/i.)  Rogers  r.  Goodenough,  2 
Sw.  &  Tr.  1142,  post,  p.  181. 


■s  / 


i 


\  f 


hi 
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Revocation  of  Wills.       [Pt.  i.  Dk.  ii.  Hrj,,  m.  §  v.]    L 


SECTION  IV. 

Ttn-ocat'um  h\j  the  liepuhUcation  of  a  Prior  U'iU. 

If  a  man  make  a  Will,  and  at  a  future  iieriod  ropublisli  it, 
such  republication  will  revoke  auy  Will  intcrmediato  to  ih 
original  date  of  the  prior  Will  and  the  date  of  its  republica- 
tion (0-  But  this  subject  will  be  more  conveniently  discus-il 
hereafter,  when  the  doctrine  of  republication,  generally,  is 
considered  {/i"). 


la 


Presumed  and 
implied  revoca- 
tion. 


1  Vict.  c.  26, 
8,  19  :  no  Will 
after  Jan.  1 , 
1838,  to  be  re- 
voked by  pre- 
sumption. 


Contingent 
Will. 


SECTION  V. 

Revocation  h\)  Marriage  or  ot^'cr  chanrfv  of  rirnimstnnci's, 
and  therewith  of  PresnniptivL  or  Implied  llerocatioii. 

The  different  methods  of  e.r2)ressl!j  revoking  a  Will  liavin); 
been  now  considered,  it  remains  to  treat  of  presumed  or 
implied  revocation. 

It  is  enacted  by  the  Wills  Act,  (1  Vict.  c.  2G,  s.  19)  ik 
"  no  Will  shall  be  revoked  by  any  presumption  of  an  iuteii' 
tion  on  the  ground  of  an  alteration  in  circumstances." 

The  general  rule  has  been,  from  the  earliest  periods  of  tbt 
Ecclesiastical  law,  in  accordance  with  this  enactment,  thiit a 
Will  once  executed  remains  in  force,  unless  revoked  by  some 
act  done  by  the  testator,  animo  revceandi:  such  as  buniiui.', 
cancelling,  making  a  new  Will,  or  the  like. 

Here  it  may  not  be  improper  to  take  notice  of  the  case  uf 
a  contingent  Will,  where,  whether  it  will  eventually  take  place 
as  a  Will  or  not,  depends  upon  the  happening  or  not  hniipeii- 
ing  of  a  certain  event.  As  where  a  person  aitending  to  goto 
Ireland,  made  his  Will  in  these  words  : — "If  I  die  before iiiv 
return  from  my  journey  to  Ireland,  that  my  house  and  lauJ 
at  F.,  and  all  the  ..ppurtenanccs  and  furniture  tlieroto 
belonging,  bo  sold  as  soon  as  possible  after  my  death,  auJ 


(i)  Rogern  v.  PiUis,  1  Add.  :}8. 
Juiisen  r.  .lunscii,  ibid,  Hx).  Wul- 
polu  V.  Lord  Cholinondeloy,  7  T. 


R.  138. 

(/,•)  Pout,    1".   \ 

§  ir.  p.  )'■.:  Mioi. 


Cli.  IV. 


li.  III.  §  v.]    Dij  RepuhUcatlon  of  a  Prior  Will. 
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I  ikrcout  all  my  debts  and  funeral  charges  be  paid.  Item, 
l.flflO/.  to  A.  out  of  the  said  money  arising  by  the  said  sale, 
aiullOfl/.  to  J).  :  "  The  testator,  after  making  the  said  Will, 
TCiit  to  Ireland,  and  returned  to  England,  lived  some  years 
afterwards  and  died  :  It  was  held  by  Lord  Hardwickc  that 
;lio  Will  was  contingent,  depending  upon  the  event  of  the 
testator's  returning  to  England,  or  not ;  and  that  us  he  did 
return,  the  Will  could  have  no  effect,  but  was  void  (0-  The 
Courts,  however,  are  cautious  how  they  construe  conditions 
iif  this  sort.  Therefore,  where  a  testator  by  three  letters 
j:;ive  certain  testamentary  directions,  "  In  case  I  should  die 
ill  iiiv  travels :  "  it  was  held,  that,  although  ho  •eturned, 
iiml  lived  many  years  afterwards,  yet  as,  by  subsequent  acts, 
he  recognized  the  papers  two  years  before  his  death,  his 
iituni  was  not  such  a  defeasance  as  to  invalidate  the  dis- 
position of  bis  property  directed  by  them  (m).  In  Burton 
x.CiilUiKjirood  («)>  a  Will  written  eighteen  years  before  the 
testator's  death,  containing  this  passage,  "  Lest  I  die  before 
ilio  next  sun,  I  make  this  my  last  Will,"  was  admitted  to 
[iioliiite,  the  Court  holding  the  disposition  not  contingent ; 
iiiul  adherence  to  it  being  shown  by  careful  preservation  {o). 


(!)  Piu'sonp  r.  Lnnne,  1  Ves.  Sen. 
i;iO.  1  Siiuiid.  279,  of.  note  to 
Diippa  V.  XIayo. 

(ill)  Strauss  V.  Sehmidt,  .3  Phil- 
liiii.  21)!).  Sec  also  Ini,'rani  v. 
SiKMi^',  ■>  Pliilliin.  294.  In  Forbes 
.lliiiilun,  1)  riiillim.  025,  Sir  .foliu 
.Xicliull  Paid  Hint  wliiTe  ii  pa]Hr 
^*pw,  "  111  ease  of  my  inability 
to  makr  a  rej^ular  codicil  to  my 
^\'ill|  I  desire  tliu  following  to  bo, 
iikiii  as  a  codicil  thereto,"  the 
''iiirt  had  ill  many  instuaees  dc- 
uliltlmt  it  inemis  no  more  than, 
"Till  I  make  a  re<;\ihir  Will,  bo 
^'%  I  adhere  to  this  iiaper." 

(")  4  Ilnpg,  17(i. 

'")  Tin;  fiillowiiig  are  cases  de- 
Ay\  since  the  Wills  Act  in  which 


Wills  have  been  held  to  be  con- 
tingent. A  Will  containing  the 
words  "should  anything  huiiiien 
to  me  on  my  jiassage  to  Wales  or 
during  my  stay";  Hobeits  r. 
Kidjerts,  2  Sw.  &  Tr.  337.  "lieiiig 
on  the  eve  of  embarking  for  San 
Francisco,  South  America,  or 
Mexico,  I  do  hereby,  iii  case  of  my 
decease  during  my  bsence  being 
fully  ascertained  an.i  proved,  will," 
&c.  :  In  the  goods  of  AVinn,  2  Sw. 
&  Tr.  147.  "Behig  obliged  to 
leave  England  to  join  my  regi- 
ment in  China,  I  leave  tliis  paper 
containing  my  wishes.  Should 
anything  luii'i'tunately  happen  to 
me  whilst  abioad  I  wish  every- 
thing that  I  may  be  in  possession 
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Evidence  of 
adherence  can- 
not establish 
a  Will  which 
is  in  terms 
conditional. 
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Since  the  Wills  Act  it  is  clear  that  no  evidence  of  adherence 
can  establish  the  Will  where  it  is  in  its  terms  conditioual 
as  where  the  Will  is  expressed  to  take  effect  "  in  case  of 
the  testator's  decease  during  his  absence  on  a  particular 
voyage  "  {oo),  or  "  should  anything  happen  to  me  on  mv 


of  at  that  time,  or  anything  apper- 
taining to  me  hereafter  to  be 
divided  "  :  In  the  goods  of  Porter, 
L.  R.  2  P.  &  D.  22.  "  In  case  any- 
thing shoidd  happen  to  me  during 
the  remainder  of  the  voyage  to 
Sicily  and  back  to  London  "  :  In 
the  goods  of  Robinson,  L.  R.  2  P. 
&  D.  171.  A  mariner's  Will  com- 
mercing "  Instructions  to  be  fol- 
lowed if  I  die  at  sea  or  abroad  : " 
Lindsay  v.  Lindsay,  L.  R.  2  P.  & 
D.  459.  A  joint  Will  contrining 
the  words  "  In  case  we  should  be 
called  out  of  this  world  at  one  and 
the  sauK!  time  by  one  and  the 
same  accident : "  In  the  goods  of 
Hugo,  2  P.  1).  73.  The  follow- 
ing are  cases  wliere  Wills  have 
been  held  not  to  be  contingent  : 
A  Will  purporting  to  be  made  in 
the  exercise  of  a  power  and  on  the 
assumption  that  the  nominal  hus- 
band of  the  testatrix  would  sur- 
vive her :  Southall  v.  Jones,  28 
L.  J.,  P.  &M.  112.  A  Will  'on- 
taining  the  words  "  In  the  pro- 
spect of  a  long  journey  should 
Ood  not  permit  me  to  return  to 
my  homo  I  make  this  my  last 
Will."  This  Will  was  not  exe- 
cuted until  after  the  return  of  tlie 
testator  from  the  journey  referred 
to  :  In  the  goods  of  Cawthom,  3 
Sw.  &  Tr.  417.  A  Will  made  in 
Africa  and  commencing  "  In  the 
event  of  my  death  wliiln  Herving 
In  this  horrid  i'IIiukIh  m  any  acci' 
dent  huppenliig  to  me,  1  leave, 
&c."  :  In  the  goods  of  Thorne,  4 


Sw.  &  Tr.  36.  A  Will  containin,. 
the  words,  "  In  the  case  of  any 
fatal  accident  happoning  to  me 
being  about  to  travel  ly  raihvav, 
I  hereby  leave,  &c." :  In  tlicgmjj 
of  DobsoD,  L.  R.  1  P.  &  1),  M 
This  case  was  distinguished  fniiu 
the  case  of  In  the  goods  of  W'm. 
ubim}\,aa  not  being  limited  lui 
particular  journey  but  ieferriii|,",ii 
railway  travelling  genenilly,  A 
Will  in  these  words,  « I,  W.  J|„ 
being  jdiysically  weak  in  liiiiltli 
iiave  obtained  permission  to  cei* 
from  all  duty  for  a  few  days, mil 
I  wish  during  such  time  to  l* 
removed  from  the  brig  /IjyiiHhM 
to  the  Uoating  hospital  sliip  Ik- 
wick  IFalls  in  order  to  recruit  my 
health,  and  in  the  event  of  my 
death  occurring  during  i-ucli  tiiiii, 
I  do  hereby  will  and  liei|Uiaili, 
&c."  In  the  goods  of  Martin,  I,.  1!. 
1  P.  &  D.  380.  A  Will  contiuiiin;: 
the  words,  "On  leaving  this  statin 
for  Thargoinindah  and  Melbourne 
in  case  of  my  death  on  tlie  ivay 
know  all  men  that  this  is  a  memo- 
randum of  my  last  Will  and  tosla- 
ment :  "  In  the  goods  of  Mavil,  li 
P.  D.  17.  This  case  is  distinguislieJ 
from  In  the  goods  of  Porter,  ii'-i  uf., 
as  not  containing  the  words  reW 
on  by  Lord  Penzance  in  that  m, 
viz.,  I  wish  everything  that  I  may 
be  in  possession  of"  at  that  time  {^1 
at  the  time  of  his  death  fthroadjlo 
be  divided. 

{oo)  In  the  goods  of  Winn,  2  S«-. 
&  Tr.  147. 


Ch.  III.  §  v.]    By  Imjylied  Revocation. 
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passage  to  Wales  or  during  my  stay  "  {p) ;  for  in  such  cases 
if  the  testator's  parol  declarations  were  admitted,  it  would  be 
nothing  less  than  making  a  Will  by  word  of  mouth  ;  and  the 
act  of  adherence  cannot  carry  the  case  further  than  a  parol 
declaration. 

If  at  the  time  of  the  death  of  the  testator  it  is  uncertain 
whether  the  condition,  on  which  the  Will  is  to  take  eflfect,  will 
or  will  not  happen,  probate  will,  it  would  seem,  be  granted  at 
once  though  it  will  only  determine  what  is  to  be  done  with 
the  property  in  certain  events  {q) . 

A  Will  may  be  made  contingent  on  the  assent  of  a  third 
party:  and  such  Will  will  only  be  admitted  to  probate  on 
the  happening  of  the  contingency  on  which  it  is  dependent, 
viz,,  the  assent  of  the  third  party  (r). 

Generally  a  Will  made  contingent  on  an  event  which  has 
become  impossible  at  the  death  of  the  testator  will  not  be 
aihiiitted  to  probate,  but  a  contingent  or  conditional  codicil 
may,  it  should  seem,  operate  as  a  republication  of  a  Will,  or 
to  make  a  Will  valid  if  it  has  not  been  duly  executed,  and  on 
tliat  ground  entitled  to  probate  (s). 

Uuder  the  old  law  if  the  testator  had  endorsed  on  his  Will 
after  its  execution  a  memorandum  that  it  was  only  to  take 
tU'ect  on  the  happening  of  a  particular  contingency,  such  an 
indorsement  would  have  been  in  itself  testamentary,  and 
would  have  expressed  his  intentions  in  a  legal  form,  so  as  to 
liiive  given  ofl'cct  to  them.  But  since  the  Wills  Act,  such 
a  meiuorauJum,  unless  it  be  duly  executed  and  attested,  is 
wholly  unavailing  as  part  of  tlio  Will,  and  cannot  be  used  as 
tvidcuce  of  the  tcHtator's  intention  that  the  Will  should  be 
contingent  only  (0. 


Where  at 
death  of  testa- 
tor the  happen- 
ing of  the  con- 
dition is  uncer- 
tain. 


()i)  Rohcrts  V.  Eoberts,  1  Sw.  & 
Tr.  337. 

[<l)  In  the  goodfl  of  Cooper,  Doa. 
&  Sw.  9.  In  tlie  goods  of  Baiighaiii, 
1  P.  1).  420. 

(r)  In  the  goods  of  Sinitli,  L.  R. 
ll'&I).  717. 

(«)  In  tlie  gooda  of  Da  Silvn,  2 
•''»■•  &  Tr.  316,  iwd,  I't.  I.  m.  II. 


Conditional 
eodii'il  when 
admitted  to 
probate. 


Condition  un- 
availing unluKS 
part  of  duly 
executed  Will. 


Ch.  IV.  §  I.  But  if  a  Will  be  con- 
ditional the  condition  must  nttudi 
to  tlie  whole  document,  and  lliere- 
fore  a  revocation  contained  therein 
will  1)e  Bubject  to  the  lia])|)enini^ 
of  the  contingency  :  In  the  good.H 
of  Hugo,  2  P.  D.  73. 

(0  Stockwcil    V.   Ritherdon,    1 
Robert.  661. 


"I; 


S  •- 


160 


Mutual  Will?. 


Revocation  of  Wills.      [Pt.  i.  Bk.  ii.  ■  Ch.  iii.  §  v.] 


Ini[jlic(l  revo- 
ciitiiin  heforo 
the  Wills  Act. 


1  Vict.  c. 
H.  18  : 


26, 


Where  two  sisters,  being  then  unmarried,  made  mutual 
Wills,  and  the  Will  of  one  of  them  was  afterwards  revoked 
by  her  marriage,  it  was  held  that  the  other  remained  un- 
revoked (»)• 

Before  the  Wills  Act  the  marriage  of  a  testator  did  not 
work  an  implied  revocation,  but  if  a  woman  made  a  "Will  ami 
afterwards  married,  the  marriage  alone  was  a  revocatiou  if 
the  Will  (x). 

But  now,  by  the  18th  section  of  that  Statute  (1  Vict. 
c.  20)  it  is  enacted,  "that  every  Will  made  by  a  imu  or 
woman  shall  be  revoked  by  his  or  her  marriage  (//)  (excqit 
every  Will  to     a  Will  made  in  exercise  of  a  i)owcr  of  appointment  vhn 

1)0  revoked  by      , ,  ,  i        i    ,       1 1         i  •    ,     i  n 

tlie  marriage  of  the  real  or  personal  estate  thereby  appointed  wouul  not  iii 
le'b^t  itri'x *°'^ '"'  default  of  such  appointment  pass  to  his  or  her  heir,  customan- 
heir,  executor,  or  administrator,  or  the  person  entitled  as  his 
or  her  next  of  kin,  under  the  Statute  of  Distributions) "  (:). 
This  section  obviously  puts  to  rest  (with  respect  to  Wills 
within  its  operation)  all  questions  as  to  implied  rcvocutions,lij 
marriage,  and  the  birth  of  issue,  by  enacting  positively  lliat 
marriage  alone  shall  bo  an  absolute  revocation. 

Viut  it  possibly  might  not  apply  to  every  instance  of  impliul 
revocation  by  a  change  of  condilion  in  the  testator;  because  it 
has  been  held,  at  least  in  the  Ecclesiastical  Courts,  that  tlic 


((()  IliiicUluy  I.  Siiniuons,  4  Ves. 
KiO. 

(.i)  For  a  Btuiemenl  of  the  law 
mill  aulluuille.s  U3  to  tmiiliuil  lie- 
vocation  of  Wills  before  the  Wills 
Act,  Bee  the  former  editions  of  this 
Work  :  Tt.  i.  lik.  ii.  t'h.  ni.  §  v. 

(ij)  Where  the  hnsband  was  do- 
niicilud  in  this  country,  and  had 
bci'U  iiiitunili/.ed,  it  was  held  that 
his  niarriayu  with  his  deceased 
wife's  sister  Avas  void,  and  did  not 
revoke  his  Will  under  this  enact- 
ment :  Mette  v.  Mette,  1  Sw.  &  Tr. 
416.  But  from  the  terms  of  Sec- 
tion 34,  it  would  seem  that  this 
Sectinn  has  no  apiilieation  to  Wills 


made  lii;fore  the  Ait.    In  the  goo! 
of  Shirley,  2  Curt.  (IJT. 

(;.)  See  Logan  v.  Bell,  1  C,  B. 
872.  The  reason  for  tliis  pxcijili"!! 
ip,  that  a  revocation  of  the  Will  m 
a  ;ase  to  which  the  exception 
ap  die.'',  would  operate  only  in 
favour  of  those  entitled  nmleitl/ 
settlement  in  delUult  of  aiipoint- 
ment,  and  the  new  family  of  tli 
testator  would  derive  no  hcnelii 
whatever  from  it.  Sec  Intlie;.'"!'!- 
of  Fit/roy,  I  Sw.  it  Tr.  13;!.  In 
the  goods  of  Mc  Vicar,  L.  R.  1  P.^v 
D.  071.  In  the  gouda  of  ¥m\i'A 
L.  l\.  1  P.  &D.  319.  IntheK'iOii 
of  Russell,  15  1'.  I).  111. 


coDcarrence  of  m 
of  revocation  in  a 

All  such  cases, 
19tli  section,  whi 
any  presumption 
in  circumstances. 
statute,  it  was  I 
revocation  conseq 
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consequences  whi 
for  hy  reason  of  t 
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(hity  demanding 
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of  children  unpr 
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(a)  8  A.  & 
W.E.-.V0L.  1. 


Ch.  III.  §  v.]    By  Implied  Revocation.  ^^^ 

concarrence  of  marriage  is  not  essential  for  the  presumption 
of  revocation  in  all  cases. 

Ml  such  cases,  however,  appear  to  he  provided  for  hy  the  «•  19  '• 
19th  section,  which  enacts,  that  "  no  WiU  shall  be  revoked  by  Jlg'vSbylje. 
any  presumption  of  an  intention  on  the  ground  of  an  alteration  sumption. 
in  circumstances."    For  although,  after  the  passing  of  this 
statute,  it  was  held  in  Marston  v.  Roe  d.  Fox  (a),  that  the 
revocation  consequent  on  marriage  and  the  birth  of  issue  was 
not,  in  fact,  grounded  on  "  any  presumption  of  an  intention  " 
of  the  testator  to  revoke,  but  took  place  in  consequence  of  a 
rule  or  principle  of  law  independently  of  any  question  of 
intention;  yet  in  all  cases  of  implied  revocations  in  the 
Ecclesiastical  Court  the  basis  of  the  revocation  has  always 
been  held  to  be  the  intention  of  the  testator  presumed  from 
tlie  alteration  in  circumstances,  and  consequently  the  19th 
section  of   the    statute    will    prevent    such   revocation    in 
future. 

The  enactments  contained  in  these  two  sections  lead  to 
consequences  which  may  be  considered  as  somewhat  harsh  : 
for  by  reason  of  the  former,  a  man's  Will  must  be  revoked 
by  his  marriage  without  the  birth  of  children,  in  a  case 
where  ho  had  no  intention  to  revoke  it,  nor  any  testamentary 
iluty  ilemandlng  the  revocation;  whereas  by  the  operation 
of  the  latter,  a  Will  made  by  a  married  lostato)  |i|nHt 
stand  unrevoked,  notwUhstundiug  that  tho  subsequent  birtii 
of  children  unprovided  for,  and  other  couciUieiit  circum- 
stances, may  raise  a  case  (as  in  Johnston  v.  Johnston  (b) ) 
ofthc  strongest  inference  that  the  testator  did  not  mean  to 
adhere  to  the  Will. 


m 


M 
I 


There  is  another  sort  of  implied  revocation,  in  the  nature  of  Implied  reva- 
ademption ;  which  arises  either  when  the  subject  of  the  be-  £n",Iion. 
qu^st  is  altered  or  parted  with,  or  when  the  purpose,  for  which 
it  was  bequeathed,  has  been  provided  for  by  the  testator  by 
other  means.    But  it  will  be  convenient  to  postpone  treating 


i-:.v 


(o)  8  A.  &  E.  14. 
WE,— VOL.  I. 


(&)  I  PhiL  447. 
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I 


of  this  mode  of  revocation,  till  the  subject  of  legacic3,  gene- 
rally, is  considered  (e). 
Material  diffe-       It  may  be  proper,  however,  hero  to  point  out  a  material 

rcncc  DC t ween 

WillH  of  realty  difference  with  respect  to  this  species  of  revocation,  betweea 
aUy  arishiK°"'  Wills  of  realty  and  wills  of  personalty,  arising  from  the  office 
from  the  otlice    of  executor.     If  the  whole  subject  of  a  Will  of  realty  be 

of  executor.  •'  •' 

adeemed,  the  Will  is  completely  revoked,  and  is  wholly 
ineffectual :  but  should  the  same  thing  happen  with  respect 
to  a  Will  of  personalty,  in  which  an  executor  is  appointeJ. 
the  Will  must  still  be  proved,  as  if  its  dispositions  bad  never 
been  revoked  {(j). 


(<)  See  posf,  Pt.  III.  Bk.  in.  Cli. 


III. 


(«/)  Beard  V.  Beard,  3  Atk.  72. 
See  Henfrey  v.  Ilenfiey,  4  Moore, 


P.  C.  C.  29,  32,  ante,]).  140.  &•? 
In  the  floods  of  Lancaster,  1  iiw. 
&  Tr.  404. 


Ch.  IV.  §  i.j     OJ  the  llepuhlication  oj  Wills. 
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CHAPTER   THE   FOURTH. 


OF   THE   REPIBLIC'ATION    OF   WILLS. 

By  Stat.  1  Vict.  c.  2G,  s.  22,  "  no  Will  or  codicil,  or  any 
part  thereof,  uhicli  shall  be  in  aiiy  manner  revoked,  shall  be 
revived  otherwise  than  by  the  ro-execution  thereof,  or  by  a 
codicil  executed  in  manner  hereinbefore  required,  and  showinrf 
mi  intention  to  revive  the  same  ;  and  when  any  Will  or  codicil 
which  shall  be  partly  revoked,  and  afterwards  wholly  revoked, 
shall  be  revived,  such  revival  shall  not  extend  to  so  much 
thereof  as  shall  have  been  revoked  before  the  revocation  of  the 
whole  thereof,  unless  an  intention  to  the  contrary  shall  be 
shown." 


1  Vict.  c.  '26  : 
No  Will  re- 
voked to  be 
rcvivcrl  (after 
Jan.  1,  1838) 
otherwise  tlian 
by  re-e.xe(  I  tiou 
or  u  codicil 
sliowiiig  iin 
intention  to 
revive  it. 


m 


SECTION  I. 

IIow  a  Will  may  he  llepuhlished  or  lievived. 
By  the  law  as  it  stood  before  the  passing  i.f  the  Wills  Act,   ^Vliat 

1  i>    1  />     1  1  •  !•    1       <-i  anumiitf  1  to 

by  reason  of  the  enactments  of  the  5th  f  oction  of  the  Statute  a  rcpui.licition 

of  Frauds,  no  Will  of  Lands' could  be  republished,  except  by  i','ef^I.'^' tU J 

re-execution  in  the  presence  of  three  attesting  witnesses,  or  ^^''"''  -^^t- 

by  a  codicil  duly  executed  according  to  tho  statute.     But  as 

that  section  did  not  apply  to  Wills  of  Personalty,  such  a  Will 

might  be  republished,  not  only  by  an  unattested  codicil,  or 

other  writing,  but  by  the  mere  parol  acts  or  declarations  of 

the  testator  (r().     A  Will  of  Personalty  stood  nearly  in   the 

same  situation  as  a  Will  of  Lands  did  before  the  Statute  of 

Frauds ; — it  must  have  been  in  writing,  by  the  provisions  of 

the  Statute  of  Wills,  but  no  other  formalities  were  necessary ; 

and  we  find  that,  before  the  Statute  of  Frauds,  and  after  the 

passing  of  the  Statute  of  Wills,  it  was  holden  that  a  written 


(a)  Wentw.  Off.  Ex.  cl'.  1,  p.  60,  14th  edit. 
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Will  of  Lands  migbt  be  republished  by  parol  (2») ;  as  where, 
after  a  Will  had  been  revoked  by  operation  of  law,  the  testator 
allowed  it  to  be  his  Will,  without  writing  ii>  anew,  it  was 
held  a  republication,  and  that  the  land  should  pass  by  the 
Will  as  much  as  if  it  had  never  been  revoked  (c). 

Satisfactory  proof  of  recognition,  animo  repuhlimndi,  by 
the  testator,  was  sufficient  republication  even  of  a  cancelled 
or  obliterated  Will,  if  it  continued  legible  (d). 
Republication        As  to  republication  by  codicil,  the  cases  on  Wills,  made 
io  ca8eof''\viil8  before  the  Wills  Act,  show  that  a  codicil  will  amount  to  a 
the  win  aI     republication  of  the  Will  to  which  it  refers,  whether  the 
codicil  be  or  be  not  annexed  to  the  Will,  or  be  or  be  not; 
expressly  confirmatory  of  it ;  for  every  codicil  is,  in  construc- 
tion of  law,  part  of  a  man's  Will  whether  it  be  so  described 
in  such  codicil  or  not ;  and,  as  such,   furnishes  conclusive 
evidence  of  the  testator's  considering  his  Will  as  then  exist- 
ing (e).    But  although  the  effect  of  a  codicil,  as  to  republica- 
tion, is  by  no  means  dependent  on  its  being  annexed  to  the 


(b)  Jackson  v.  Hurlock,  Amb. 
494.  Beckford  v.  Pa;necott,  Cro. 
Eliz.  493.     1  Saund.  277,  c,  d. 

(c)  1  Roll.  Abr  617  (Z),  pi.  2. 

(d)  Wentw.  Off.  Ex.  ch.  1,  p. 
C5,  14th  edit. 

(«)  Acherley  v,  Vemon,  3  Bro. 
P.  C.  107.  Potter  v.  Potter,  1 
Yes.  sen.  437.  Jackson  v.  Hurlock, 
AiubL  487.  Qiuson  v.  Lord  Mont- 
ford,  1  Yes.  sen.  486.  Serocold  v. 
Hemming,  2  Cos.  t.  Lee.  400.  Doe 
V.  Davy,  Cowp.  168.  Barnes  v. 
Crowe,  1  Yt8.  486  (overruling  Att.- 
Oen.  V.  Downing,  Ambl.  673, 
Pigott  V.  Waller,  7  Yes.  08.  Good- 
title  V.  Meredith,  2  M.  &  S.  6. 
Hulme  V.  Heygate,  1  Mer.  285. 
Rowley  v.  Eyton,  2  Mer.  128.  Diif- 
lleld  V.  Elwes,  3  B.  &  C.  70C. 
Guest  V,  Willasey,  2  Bing.  429 ;  3 
Bing.  614.  In  the  goods  of  Crosley, 
2  Hagg.  80  ;  1  Snund.  278,  b,  et  ifq., 


nota  to  Duppa  v.  Mayo.    Williams 
V.  Goodtitle,  10  B.  &  C.  895.   Doe 
V.    Walker,  12    M.    &   W.  591. 
Skinner  v.  Ogle,  1  Rob.  363.   Doe 
V.  Marchant,  6  M.  &  G.  813, 825. 
Dickinson  v.  Stidolph,  11  C.  6.  N. 
S.  341.     Be  Earle's  Trust,  4  K, 
&  J.  673.     So  a  Will  or  codicil 
containing  a  devise  of  real  cstatej, 
but  not  duly  attested,  may  le  re 
published  and  made  operative  by 
a  subsequent  codicil  liaving  the 
requisite  attestation,  though  tlie 
latter  document   be  in  no  way 
annexed  to  the  Will  or  cmiicil. 
But  it  has  been  held  that  it  must 
distinctly  refer  to  it :  see  Doe  i'. 
Evans,  1  Cr.  &  M.  42.    Utterton  r, 
Robins,  1  A.  &  E.  423.    So  in  Ei 
Smith,  46  C.  D.  032,  Stirlir,;,  J , 
held,  in  reference  to  the  Will  of  a 
married  woman,  which  purported 
to  dispose  of  property  over  wliicli 


-r 

f 
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Will,  yet  if  there  are  several  Wills  of  diiferent  dates,  and 
there  be  a  question  to  which  of  these  the  codicil  is  to  be 
taken  as  a  codicil,  the  circumstance  of  annexation  is  most 
powerful  to  show  that  it  was  intended  as  a  codicil  to  the  Will 
to  which  it  ?8  annexed,  and  to  no  other  (/).  The  authorities 
just  cited  would  seem  to  apply  to  Wills  maae  since  the  Wills 
Act,  for  although  the  22nd  section  requires  that  in  the  case  of 
revoked  Wills  the  codicil  should  show  an  intention  to  revive 
the  Will,  this  is  no  more  than  war,  necessarily  implied  by  the 
findiBg,  that  the  codicil  so  referred  to  the  Will  it  revived  as 
to  become  a  part  of  it,  which  was  an  essentia  i  finding  under 
the  old  law. 

But  although  the  general  rule  as  to  the  republishing  opera- 
tion of  a  codicil  is  p.s  above  stated,  yet  in  all  cases  of  this 
kind  the  question  to  be  considered  is,  whether  the  particular 
case  is  or  is  not  within  the  general  rule  (g) :  for  if  it  appears 
on  tie  face  of  the  codicil  that  it  was  not  the  intention  of  the 
testator  to  republish,  the  ordinary  presumption  derived  from 
the  existence  of  the  codicil  will  be  counteracted  (/*)• 

It  remains  to  consider  the  effect  of  the  Wills  Act  on  the 
mode  of  republication  (i)  or  revival  of  Wills. 


OKI  cases  as  to 
republication 
by  codicil  not 
obBolete. 


A  codicil  will 
not  repnblish 
if  a  contrary 
intention 
appeur  on  the 
face  of  it. 


.::''  n: 


she  liod  no  'lisposing  povtr  during 
the  lifetime  of  her  husband,  that  a 
lodicil  executed  after  her  hus- 
band's death,  which  contained  no 
refercroe  to  her  Will,  did  not  con- 
stitute a  republication  of  that 
Will,  and  the  learned  judge  said 
tliat  the  passage  in  the  text  must 
be  read  as  speaking  of  a  codicil 
which  refers  to  the  Will.  Though 
a  codicil  confirms  a  Will  and  for 
certain  purposes  brings  down  the 
Will  to  the  date  of  tlie  codicil,  it 
certainly  does  not  make  the  Will 
necessarily  operate  as  if  it  had 
been  originally  made  at  tlie  date 
of  the  codicil :  Hop'.vrood  v.  Fop- 
wiod,  7  H.  of  L.  728,  740,  per  Loixl 
Ciiuiilell. 


(/)  Rogers  v.  Pitiis,  Add.  41. 
Barnes  v.  Crowe,  1  Ves.  490. 

{g)  By  Lord  Eldon,  C,  in  Bowes 
V.  Bowes,  2  B.  &  P.  506. 

(/i)  Strathniore  v.  Bowes,  7  T. 
R.  482.  S.  C.  sub.  nom.  Bowes  v. 
Bowts  in  Doni.  Proc.  2  B.  &  P. 
600.  See  also  Lord  Mansfield's 
judgment  in  Heylin  v.  Heylin, 
Cowp.  132.  Parker  v.  Biscoe,  3 
B.  Moore,  24.  Smitli  v.  Dearmer, 
3  Y.  &  J.  278.  Ashley  v.  Waugh, 
cited  in  Doe  r.  Walker,  12  M.  & 
W.  698, 601.  Moneypenny  v.  Brir- 
tow,  2  Ru88.  &  M.  117.  Hughes 
V.  Turner,  3  M.  &  K.  me.  Doe 
V.  Hole,  15  Q.  B.  848.  Hughes 
V.  Honking,  11  Moo.  P.  C.  1. 

(t)  The    Real    Projiirty    Com- 
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The  only  mode  in  .hicli  since  the  Wills  Act  a  Will  whic'u 
has  been  revoked  can  be  revived,  is  that  pointed  out  by  the 
22nd  section  (a).     There  must  be  a  re-execution  {h),  or  a  duly 


m 


i 


missioners  (4th  Eeport,  pp.  33, 34) 
intimate  that  since  publication  is 
jio  longer  necessary  for  a  Will  (sec 
sect.  13  of  the  stat.  1  Vict.  c.  26) 
it  will  be  improper  to  continue  the 
expression  republication.     But   it 
may  be  observed  that  this  expres- 
sion has  always  beer  in  use,  as  a 
convenient  term,  with  reapect  to 
Wills  of  personal  estate,  although 
no  publication  was  ever  necessary 
for  their  validity.     And  the  34th 
section   (s^e  pod,   \\  179)  of  the 
Act  itself  (iia  was  observed  by  Sir 
H.  Jenner  Fust  jn  Skinner  u.  Ogle, 
4  Notes  of  Cas.  78)  ilistinguishes  be- 
tween a  republication  and  a  revival, 
(rt)  A  codicil  reviving  a  revoked 
Will  will  iiot  necessarily  revive 
every  codicil  thereto.    The  prin- 
ciple is  thus  stated  by  Fry,  J.,  in 
Green  v.  Tribe,  9  C.  D.  231,  234  : 
"On  the  one  hand,  where  a  testator 
in  a  codicil  uses  the  word'  Will'  ab- 
stractedly from  the  context,  it  will 
refer  to  all  antecedent  testamen- 
tary dispositions  which   together 
make  the  Will  of  the  testator  ;  and 
consequently  where  a  testator  by 
a  codicil  confirms  in  general  terms 
'  his  will '  or  '  his  last  will  and 
testament,'  the  Will  together  with 
all  codicils  is  taken  to  be  con- 
firmed.   On  the  other  hand,  the 
testator  \iay  by  apt  words  express 
his  intention  to  revoke  any  codicil 
already  made  and   to  set  up  the 
original    Will  unaffeclod  by  any 
codicil."    The  learned  Judge  goes 
on  to  say  that  the  reference  to  the 
date  of  the  original  Will  is  not  an 
indication  of  the  intention  to  de- 


prive all  instruments  other  tliau 
the  original  Will  itself  of  any  forcf. 
and  cites  Crosbie  i'.  Macclouai,  4 
Ves.  610  ;  Smith  c.  Cimninglian\ 
1  Add.  448  ;  Greenough  v.  Mar- 
tin, 2  Add.  239  ;  In  the  poods  of 
de  la  Saussaye,  L.  R.  3  P.  &  D, 
42  ;  Gordon  i'.  Lord  Reay,  5  Sim. 
274  ;  Aaron  v.  Aaron,  3  De  G.  k 
Sm.    475,  as  authorities  for  this 
proposition ;    and    after  pointing 
out  that  in  the  last  two  cases  tiie 
codicil  held  to  be  republisl^ed  was 
a    coilicil  which,   from  defective 
execution,  had  no  proper  force  of 
its  own,  goes  on  to  say  that  tlie 
disapproval  expressed  by  Sir  0, 
Jessel  of  Gordon  v.  Rcay  in  Bur- 
ton r.  Newbery,  1  C,  D.  234,  only 
amounted  to  a  decision,  that  wliert' 
recourse    is  had  to  a  subsequent 
codicil  to  give  vigour  to  an  earlier 
one,  a  mere  reference  to  the  ^Viil 
by  its  date  will  not  operate  upon 
the  earlier  and  inoperative  codicil 
80  as  to  set  it  up.    The  two  classes 
of  cases  differ  essentially :  ia  tlic 
one  the  earlier  codicil  has  a  proper 
force  of  its  own  ;  in  the  otiier  tiie 
earlier  codicil  must,  if  left  to  itself, 
fail :  in  the  one  class  the  question 
is.  Does  the  later  codicil  revoke 
the  earlier  oud  operative  one ;  in 
the  other  class  you  inquire,  Dws 
the  later  codicil  set  up  the  eiulior 
and  inoperative  one  :  to  tho  one 
class  tho  principle  applies  that  a 
clear  disposition  is  not  to  be  re- 
voked except  by  clear  words;  to 
the  other  class  this  principle  \w 


(ft)  See  page  108. 


By  Codicil. 

aecuted  codiciL  There  are  no  other  means  of  showing  an 
intention  to  revive  {J}h).  Destruction  of  the  revoking  instru- 
ment is  not  sufficient  (c). 
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no  application.    Doe  v.  Hicks.  8 
BiDg.475.  Farrerv.  St.  Catherine's 
College,  L  R.  16   Eq.    19.    See 
also  Follett  v.  Pettman,  23  C.  D. 
337.   Thi  same   principles  were 
applied  by  Sir  J.  Hannen,  where 
lie   question    was    whether     a 
codicil,  referring  to  t\  will  by  date, 
revived  a  revoke^,  jodicil  to  that 
Will,  in  the  case  of  Iii  the  goods 
of  Reynolds,  L.  R.  3  P.   &   D. 
.35,  in  which  case  the   deceased 
executed  a  will  in  1866  and  a 
codicil  to  it  in  May,  1871,  and 
in  November,  1871,  he  executed 
a  Will  which  revoked  all   pre- 
vious testamentary    papers.     In 
1872  he  executed  a  paper  which 
was  headed,  "  This  is  a  codicil  to 
the  Will  of  R.,  dated  May,  1866." 
It  concluded  with   the  appoint- 
ment of  the  sion  as  executor  of  the 
Will  and  codicil,  and  the  atteatar 
tion  clause  commenced,  "  Codicil 
to  the  Will  of   R.,  dated  May, 
1866,  in  the  presence  of,"  &c.    It 
was  held  that  the  only  intention 
to  be  gathered  from  the  woihIs  of 
the  codicil  was  that  the  testator 
intended  to  revive  the  Will  of 
186(S  but  not  the  codicil  of  Mav, 
1871. 

(*6)  The  intention  to  revive,  and 
what  is  intended  to  be  revived, 
must  h3  gathered  from  the  con- 
tents of  the  codicil  itself,  and 
evidence  is  not  admissible  in  the 
absence  of  latent  ambiguity  to 
show  what  it  was  to  which  the 
teettitor  intended  to  refer  :  In  the 
goods  of  Steele,  L.  R.  1  P.  &  D. 
675, 676.  Walpole  v.  Lord  Orford, 
3  Vos.  402.     In  the   goods   of 


Qoodenough,  2  Sw.  &  Tr,  141.    A 
codicil    referring  inaccurately  to 
a  Will    may  republish    it.      See 
Jansen  v.  Janscn,  cited  by  Sir  J. 
NichoU  in  Rogers  v.  Pittis,  1  Add. 
38.    In  the  goods  of  Houblon,  11 
Jur.  N.  S.  549.    L(.rd  St.  Helens 
V.  Lady  Exeter,  3  Phillim.  461. 
Tliompson  v.  Hempenstall,  1  Rob. 
783.    A  reference  to  a  prior  Will 
by  date  may  be  shown  to  be  a  mis- 
take by  internal  evidence  gathered 
from  the  contents  of  the  codicil : 
In  the  goods  of  Wilson,  L.  R.  1  P. 
&  D.  675,  582,  read  in  the  light  of 
surrounding  circumstances :  In  the 
gooils  of  May,  L.  R.  1  P.  &  D. 
575,  582.    In  the  goods  of  What- 
man, 34  L.  J.,  P.  &  M,  17.    Where 
a  codicil,  by  mistake  as  to  the  date 
of  a  prior  Will,  refers  to  an  earlier 
Will  than   that   intended  to  be 
referred  to,  the   codicil  will  not 
revive  the  earlier  Will  to  which 
it  so  refers,  and  tlie  codicil  may  be 
admitted  to  probate  together  with 
the  later  Will.     In  the  goods  of 
Ince,  2  P.  D.  HI.    But  where  the 
codicil  makes  reference  to  the  pro- 
visions of  the  earlier  Will  such 
earlier  Will  is  contirmed  and  will 
revive  ;  and  the  mistake  cannot 
be  corrected   othervise   than  by 
admitting  the  earlier  Will  to  pro- 
bate together  with  the  codicil  and 
the  later  Will.     In  the  goods  of 
Stedham,  6  P.  D.   205.    In  the 
goods  of  Dyke,  ihid.    The  refer- 
ence need  not   be  by  date,  but 
may  be  inferred  from  a  reference 
in   the   reviving   codicil   to   the 


(r)  See  next  pag«. 
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But  it  must  be  observed  that  the  22nd  section,  is  confined 
to  Wills,  &c.,  "  which  shall  he  in  any  manner  revoked."  It 
is  obvious,  however,  that,  inasmuch  as  the  old  doctrine  of  the 
republication  of  Wills  by  parol  acts  or  declarations  depends 
on  the  principle  that  the  Will  so  recognized  becomes  a  new 
Will  of  the  date  of  the  recognition,  no  such  republication 
can  take  place,  in  respect  of  any  Will  whatever,  since  the 
statute  came  into  operation,  because  no  new  Will  can  be  made, 


contents  of  the  Will  intended  to  be 
revived :  In  the  goods  of  McCabe, 
2  few.  &  Tr.  478.  It  is  to  be  ob- 
served that  even  if  a  codicil  refer 
to  a  Will  with  the  intention  of 
reviving' it,  and  it  turns  out  that 
such  Will  has  been  entirely  burnt 
or  destroyed  by  the  testator  animo 
revocand',  the  codicil  cannot  effect 
its  revival :  In  the  goods  of  Steele, 
L.  R.  1  P.  &  D.  575,  576.  Hale  v. 
Tokelove,  2  Rob.  318.  Newton  v. 
Newton,  6  L.  T.  (N.  S.)  218. 
Rogers  v.  Goodenougli,  2  Sw.  & 
Tr.  342.  When  a  testator  refers 
in  a  codicil  to  a  last  Will,  and 
there  is  nothing  in  the  contents  of 
the  codicil  to  point  to  ahy  parti- 
cular Will,  it  must  be  construed 
to  refer  to  the  Will  in  legal  exist- 
ence as  the  IttKt  Will  and  not  to  a 
revoked  Will :  Hale  v.  Tokelove, 
ubi  sup, :  p.  326.  A  codicil  which 
is  expressed  to  take  effect  only  in 
an  event  which  does  not  happen 
republishes  it  should  seem  n  Will 
to  which  ;.  refers  by  date,  and  it 
is  on  this  ground  entitled  to  pro- 
bate :  In  the  goods  of  Da  Silva,  2 
Sw.  &  Tr.  315, 

(b)  As  to  what  amounts  to  a  re- 
execution,  see  Dunn  t>.  Dunn,  L. 
R.  1  P.  &  D.  277. 

(c)  M^or  V.  Williams,  3  Cmt. 
432.  The  above  section  was  muah 
considered  by  Lonl  Penzance  in 


the  case  of  In  the  goods  of  Steele, 
L.  R.  1  P.  &  D.  575,  where  it  was 
laid  down  by  his  Lordship  that  a 
codicil  may,  by  referring  in  ade 
quate  terms  to  a  revoked  Will, 
revive  that  Will  if  it  be  in  exist- 
ence, but  the  codicil  must "  show 
an  intention  to  revive  the  same," 
according  to  the  words  of  the  sec- 
tion ;  and  in  order  to  satisfy  those 
words  the  intention  must  appear 
on  the  face  of  the  codicil,  either 
by  express  words  referring  to  a 
Will  as  revoked,  and  importiiig 
an  intention  to  revive  the  eanu, 
or  by  a  disposition  of  the  testator's 
property  inconsistent  with  any 
other  intention,  or  by  some  olliw 
expression  conveying  to  tlie  mind 
of  the  Court,  with  reasonable 
certainty,  the  existence  of  the  in- 
tention; and  that  since  the  passing 
of  the  statute,  a  Will  cannot !« 
revived  by  mere  imphcation.  It 
was  also  laid  down  in  the  above 
case  that  references  in  codicils  to 
revoked  Wills  by  their  dates  wre 
insufficient  to  revive  them,  then- 
being  no  evidence  on  the  faces  of 
such  codicils  of  on  intention  to 
revive  the  Will  so  referred  to. 
But  the  correctness  of  this  niling 
may  be  questioned  :  In  the  goods 
of  Reynolds,  L.  R.  3  P.  &  D.  3S. 
See  In  the  goods  of  Dennis  [IfSl 
P.  326. 
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unless  with  the  prescribed  formalities.  Again,  it  is  clear  that 
DO  republication  can  now,  in  any  case,  be  effected  by  a  codicil, 
unless  the  codicil  be  executed  according  to  the  exigencies 
of  the  "tatate ;  because  such  republication  depends  on  the 
codicil  Incoming  a  part  of  the  Will ;  and  it  cannot  become  a 
part  onless  it  be  so  executed.  But  if  it  be  so  executed,  it  will 
still  amount  to  a  republication  of  the  Will,  according  to  the 
old  law,  unless  it  appears,  on  the  face  of  it,  that  it  was  not 
3  intention  of  the  testator  to  republish  (//)  •  or  unless  the 
Will  has  been  in  some  manner  revoked,  in  which  case  tl''> 
statute  further  requires  that  the  codicil  should  show  an  inten- 
tion to  revive  the  Will  (e). 


((i)  DoD  V.  Walker,  12  M.  &  W. 
ri91,jwst,  p.  178.  Skinner  V.  Ogle, 
4  Notes  of  Cas.  74.  Republication 
of  Wills  which  are  unrevoked  has 
teased  to  be  a  matter  of  so  much 
importance,  since  now.  by  sect.  24 
of  tL  Wills  Act,  every  Will  is  con- 
strued, with  reference  to  the  real 
estate  and  personal  estate  comprised 
in  it,  to  speak  and  take  effect  as  if 
it  had  been  executed  immediately 
before  the  death  of  the  testator, 
unless  a  contrary  intention  shall 
appear  by  the  Will.  In  the  cases 
aljove  cited  there  was  a  Will  made 
before  the  Wills  Act,  disposing  of 
Kal  property  intermediately  ac- 
ipiired  between  the  Will  and  re- 
lublication,  and  the  question  of 
republication  was  therefore  im- 
portant. 

(f)  A  Will  and  codicil  revoked, 
under  the  Wills  Act,  by  the  mar- 
riage of  the  testator,  were  held 
to  be  revival  by  a  codicil  made 
after  the  marriage  and  duly  at- 
tested, though  it  did  not  expressly 
eoufirm  or  revive  any  particular 
^Vill,  but  referred  merely  to  "  the 
l'«t  Will  of  me,"  and  "  my  said 
^\  ill,"  (it  not  appearing  that  more 


than  one  Will  of  the  testator  was 
in  existence) :  Neate  v.  Pickard, 
2  Notes  of  Cas.  406.  See  also 
Accord,  In  the  goods  of  Terrible, 
1  Sw.  &  Tr.  140.  Again,  wliere 
one  part  of  a  Will  in  duplicate 
remained  undestroyed  in  the 
possession  of  the  testator,  but  the 
other  part  in  the  possession  of  his 
solicitor  had  been  destroyed  by 
the  testator  on  the  execution  of  a 
subsequent  Will  uiade  in  1338,  in 
terms  revoking  the  prior  Will, 
it  was  held  that  such  prior  Will 
was  revived  by  a  codicil,  made  sub- 
8e([uently  to  the  second  Will, 
though  referring  to  the  prior  Will 
merely  hi)  date ;  for  that  such 
reference  sufficiently  showed  "  an 
intention  to  revive  : "  Paynt  v. 
Tmppes,  1  Rob.  683.  Lord  Pen- 
zance, however,  said  that  the  deci- 
sion proceeded  upon  the  ground 
that  the  judge  was  convinced  of 
the  testator's  intention,  not  that 
he  felt  bound  by  the  language  in 
the  face  of  an  opposite  conviction : 
that  there  may  be  little  beyond, 
the  reference  by  date  to  show  the 
intention  to  revive,  but  the  Court 
did  not  in  Payne  v.  Troppes  (uM 
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Besult. 


The  Will  re- 
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republication ; 


it  revokes  any 
other  Will,  of 
a  date  prior  to 
that  of  repub- 
lication : 
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By  section  34, — "  This  Act  shall  not  extend  to  any  Will 
made  before  the  first  day  of  January,  1838." 

The  result  appears  to  be  this :  that  a  republication  or 
revival  by  parol  acts  or  declarations,  or  by  an  unattested 
codicil  or  other  writing,  according  to  the  old  law,  shall  h 
valid,  if  it  took  place  before  the  1st  of  January,  1838 ;  but 
that,  after  the  expiration  of  the  year  1837,  no  republicatioa 
shall  be  effectual  unless  by  re-execution,  according  to  the 
solemnities  required  by  the  statute  of  Victoria  for  an  original 
Will,  or  by  a  codicil  executed  in  the  same  manner,  notmtli- 
standing  the  Will  itself  may  have  been  executed  before  tlie 
1st  of  January,  1838  (/). 


SECTION  II. 

Of  the  Consequences  of  Republication. 

It  has  long  been  settled  law  that  the  republication  of  a 
Will  is  tantamount  to  the  making  of  that  Will  de  now ;  it 
brings  down  the  Will  to  the  date  of  the  republishing,  and 
makes  it  speak,  as  it  were,  at  that  time.  In  short  the  Will  so 
republished  is  a  now  Will. 

Consequently,  upon  the  ordinary  and  universal  principle 
that,  of  any  number  of  Wills,  the  last  and  newest  is  tliat 
in  force,  it  revokes  any  Will  of  a  date  prior  to  that  of  the 
republication  (</). 


sup.),  say  that  the  date  alone  was 
sufficient  :  In  the  goods  of  Steele, 
L.  E.  1  P.  &  D.  675,  578.  See 
also  Hale  v.  Tokelove,  2  Rob.  318, 
post,  p.  181.  But  the  physical 
annexation  (by  a  piece  of  tape,  e.g.) 
of  a  duly  executed  codicil  of  a  later 
date  to  testamentary  papers  duly 
executed  but  revoked,  is  no  ground 
for  inferring  the  "  intention  to  re- 
vive," required  by  the  statute. 
And  it  should  seem  that  such 
intention  can  only.be  shown  by  the 


contents  of  the  codicil  itself;  Maist 
V.  Marsh,  1  Sw.  &  Tr.  628. 

(/)  Hobl)8  V.  Knight,  1  Cuit 
768,  774.  De  Zichy  Ferraris  r. 
Lord  Hertford,  3  Curt.  468, 512. 
Noble  V.  Phelps,  L.  R.  2  P.  &  D,  28i 
So,  conversely,  a  Will  of  W> 
made  before  January  1, 1838,  and 
revoked,  may  be  repubUshed  after 
that  day  by  a  codicil  attested  by 
two  witnesses  only  :  Andrews  r. 
Turner,  3  Q.  B.  177. 

(g)  Rogers  v.  Pittis,  1  Add.  ^ 
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But  there  is  a  great  distinction  between  "Wills  and  codicils  distinction 

hfitiVAC^n  ^N ills 

las  to  what  is  revoked :  for  as  every  codicil  is,  in  construction  and  codicils. 

I  of  law,  a  part  of  the  Will,  a  testator  by  expressly  referring  to, 

I jndcoi  firming  tlie  Will,  vfill  nr\  be  considered  as  intending 

[to  s«t  it  up  against  a  codicil  or  codicils,  revoking  it  in  part. 

And,  therefore,  in  a  case  where  a  testator  made  his  Will, 

•and  afterwards  executed  several  codicils  thereto,  containing 

partial  alterations  of,  and  additions  to  the  W^ill;   and  by  a 

farther  codicil,  referring  to  the  Will  by  date,  he  changed  one 

of  the  trustees  and  executors,   and  in  all  other  respects 

expressly  confirmed  the  Will;  this  confirmation  of  the  Will 

was  held  not  to  revive  the  parts  of  it  which  were  altered 

or  revoked  by  the  former  codicils;    Lord  Alranley,  M.E., 

observing,  that  if  a  man  ratifies  and  confirms  his  last  Will 

he  ratifies  and  confirms  it  with  every  codicil  that  has  been 

added  to  it  (/(). 


I  This  proposition  seems  to  be  true, 
j  nohvithstanding  the  fact  that  a 
I  later  Will  is  not  necessarily  a  revo- 
I  cation  of  earlier  Wills,  because, 
j  where  such  Wills  are  not  incon- 
histent,  the  series  of  Wills  may 
[togetl.,'  constitute  the  last  Will 
I  of  tl,c  testator ;  for  it  would  seem 
I  tliat,  if  a  man  republishes  one  of 
jtlie  earlier  Wills  in  a  series,  he 
I  is  eitiier  republishing  a  "Will  which 
I  is  inconsistent  with  the  later  Wills 
I  in  tlie  series,  or  he  is  republishing 
I  a  lart  of  a  Will  constituted  by  the 
|«ri  .;)the  exclusion  of  the  later 
I  pHts  and  quAcimnut  viA  the  tes- 
hmentary  papers  later  than  that 
I  republished  are  revoked. 

(/i)  Crosbie  v.  MacDoual,  4  Ves. 

0:  In  the  goods  of  De  La  Saus- 
[»ye,L.R.3P.&D.  42.  It  is  to 
Y»  remembered  that  since  the 
pcision  in  Cutto  v.  Gilbert,  9  Moo. 
V-  C.  I31,the  fact  that  the  revoking 
f  in'tniment  is  a  Will  does  not  neces- 
wilymake  it  revoke  prior  testa- 


mentary  instruments.  The  ques- 
tion as  to  what  is  revoked  is 
always  a  question  of  intention. 
Farrer  v.  St.  Catharine's  College, 
L.  E.  16  Eq.  19.  Green  v. 
Tribe,  9  C.  D.  231.  FoUett  v. 
Pettman,  23  C.  D.  337.  Where 
there  are  several  codicils  of  dif- 
ferent date?,  it  will  always  be  a 
question  to  be  determined  from 
the  contents  of  the  codicils,  and 
(at  all  events,  in  a  Court  of  Pro- 
bate) from  all  other  circumstances 
of  the  case,  whether  the  later  are 
cumulative  to,  or  substituted  for, 
and  revocatory  of  the  former ;  and 
if  upon  the  face  of  a  testamentary 
document  and  the  facts  known  to 
the  testatrix  at  the  time  of  its 
execution,  it  is  doubtful  whether 
the  testatrix  intended  altogether 
to  revoke  a  former  Will,  the  Court 
will  admit  parol  evidence  to  as- 
certain the  intention  :  Methuen  v. 
Methuen,  2  Phil.  416.  Greenough 
V.  Martin,  2  Add.  239.    Thome  v. 
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1  Vict.  c.  26, 
8.  22. 


Republication 
extends  the 
operation  of 
the  Will  to 
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whom  the 
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applicable  at 
date  of  repub- 
lication. 
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In  Vpfill  V.  Marshall  (i),  a  Will  (dated  February,  183") 
disposed  of  real  and  personal  estate :  A  codicil  (dated  Jane 
1837)  partly  revoked  the  disposition  of  the  personalty:  A 
memorandum  (dated  July,  1838)  formally  republished  the 
Will :  And  it  was  held  that  parol  evidence  was  admissible  to 
show  quo  amino  the  memorandum  was  made  ;  and  upon  that 
evidence,  that  tht  codicil  was  not  revoked  by  the  republieation 
of  the  Will. 

And  now,  by  stat.  1  Vict.  c.  26,  s.  22,  "  when  any  Will  or 
codicil,  which  shall  be  partly  revoked,  and  afterwards  wboUj 
revoked,  shall  be  revived,  such  revival  shall  not  extend  to  so 
much  thereof  as  shall  have  been  revoked  before  the  revocation 
of  the  whole  thereof,  unless  an  intention  to  the  contrary  shall 
be  shown." 

In  a  case  where  a  Will  and  codicil,  which  had  been  revoked, 
under  the  Wills  Act,  by  the  testator's  marriage,  was  re- 
vived by  a  codicil  referring  to  the  Will,  several  alterations 
appeared  on  thw  face  of  the  Will :  And  it  was  held  by  Sir  H. 
Jenner  Fust,  that  the  codicil  revived  the  Will  as  it  stood  at 
the  time  of  republication,  being  of  opinion  that  it  was  the 
intention  of  the  deceased  in  the  alterations  to  revoke  the 
altered  legacies,  and  that  therefore  he  could  not  have  in- 
tended to  revive  that  part  of  the  Will  which  he  bad  revoked 
before  (/c). 

There  is  another  consequence  of  a  republished  Will  being 
considered  as  a  new  Will  of  the  date  of  the  republication, 
which  though  still  important  in  the  description  of  persons 
mentioned  in  the  Will  used  to  be  of  further  importance  in  the 
description  of  the  estate  comprised  in  it  when  Wills  of  land 
spoke  as  from  the  date  of  the  Will  and  not  from  the  death, 
viz.,  that  the  operation  of  the  Will  is  by  republication 
extended  to  subjects  which  have  arisen  between  its  date 
and  republication.     As  if  one  give  to  Sarah  his  wife  a  piece 


Rookc,  2  Curt.  799.  Jenner  v. 
Fftncli,  5  P.  D.  106.  Ante,  p.  145. 
See  also  infra,  Pt.  i.  Bk.  iv.  Ch.  ii. 
§v. 


(i)  3  Curt.  636. 

{k)  Neatef.  Pickard,2NotescI] 

Cas.  406. 


(')  1  Went.  Off.  E 
|l4th  edition. 

WlWe....Off.  I 
[I4th  edition. 

(n)  Alford  V.  Earlt 
i.  C.  cited  under  th( 
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of  plate,  or  other  thing,  and  hath  no  such  wife  at  the 
time,  bat  after  marrieth  one  of  that  name,  and  then 
pnblishetb  the  Will  again ;  now  this  shall  be  a  good 
bequest  (Q.  So  if  one  devise  goods  which  he  hath  not,  if  he 
after  do  purchase  the  same,  and  then  say  that  his  Will  before 
made  shall  stand  or  be  his  Will,  it  shall  be  a  good  Will  and 
kqnest:  for  this  in  effect  is  a  new  making  (m).  So  where  a 
man  bad  devised  a  lease  uO  his  daughter,  and  afterwards 
renewed  the  lease,  which  was  held  to  amoant  to  a  revocation 
by  ademption  of  the  lease  originally  bequeathed ;  it  was 
bolden,  that  the  renewed  lease  passed  by  means  of  a  codicil 
made  after  the  renewal,  which,  although  it  took  no  notice  of 
tbe  lease,  operated  as  a  republication  of  the  Will  (n).  And 
0  far  has  the  doctrine  that  a  republication  gives  words,  used 
in  tbe  original  Will,  the  same  force  and  effect  as  they  would 
hare  bad  if  first  written  at  the  time  of  the  republication, 
been  extended,  that  it  has  been  considered  that  a  bequest 
may  extend  to  any  person  to  whom  the  description  is  appli- 
cable at  the  period  of  republication,  though  not  originally 
intended  (o). 

But  it  has  been  held  that  in  the  case  of  a  married  woman,  Seens,  as  to  a 
whose  Will  is  only  the  exercise  of  a  power,  her  republica-  exercise  of\ 
tionof  it  by  a  codicil  made  after  her  husband's  death  has  Po^er.  *««w^- 
not  necessarily  the  effect  of  extending  the  operation  of  the 
so  as  to  make  it  include  that  which  was  not  included 
in  the  power  given  to  her  to  make  the  Will :    Thus,  where 
I  married  woman,  by  her  Will  dated  in  1824,  and  made  in 
[eiercise  of  a    power,  duly  appointed  and  devised  certain 
ereditaments  therein  specified,  and  also  all  other  the  here- 

itaments,  if  any  such  there  were,  which  she  had  any  power 
to  appoint  and  devise,  and  afterwards,  when  a  widow,  in  the 


1 1  Went.  Off.  Ex.  c.  1,  p.  62, 

iUth  edition. 

W  IWe...  Off.  Ex.  c.  1,  p.  62, 

[l4th  edition. 

(n)  Alford  ».  Earle,  2  Vera.  208. 
^.C,  cited  under  the  name  of  AU 


fordv.  Alford,  3  P.  Wms.  168.  See 
also  Ooppin  v.  Femyhough,  2  Bro. 
C.  C.  291.  Porter  v.  Smith,  16 
Sim.  261. 

(o)  Perkins  v,  Micklethwaite,  I 
P.  Wins.  276.    See  post,  p.  179. 
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distinction 
between  Wills 
of  realty  and 
personalty  in 
this  respect. 


1  Vict.  0.  26, 
B.  3: 
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year  1829,  made  a  codicil,  whereby  she  gave  eome  lecacies 
but  did  not  dispose  of  the  residue  of  her  estate,  and  she  I 
confirmed  all  WiUs  and  codicils  which  she  had  theretofore 
made,  it  was  held  by  Sir  J.  Romilly,   that  the  Will,  as 
confirmed,  passed  only  such  hereditaments  as  were  subject 
to  her  power,  and  not  certain  other  hereditaments  to  whicl 
she  had  become  entitled  at  the  date  of  the  codicil ;  for  that  I 
the  codicil  did  not  extend  or  enlarge  the  appointmeut,  so 
as  to  make  it  a  devise  of  that  which  was  not  contained  in  tbe  | 
power  ( j)). 

This  consequence  of  republication  was  not  so  important  I 
with  respect  to  personalty  as  it  was  with  regard  to  realty, 
before  the  passing  of  the  Wills  Act  (1  Vict.  c.  26); 
because  a  "Will  of  personalty,  if  it  contained  prospective  i 
words  sufficiently  comprehensive,  would  operate  on  tlie 
personal  estate  of  the  testator,  to  which  those  words  applied, 
although  acquired  since  the  making  of  the  Will,  withoit  | 
any  republication  of  it  (q) :  whereas  no  real  estate  which  the 
testator  had  not  at  the  date  of  the  Will  would  pass  by  it, 
however  express,  comprehensive,  and  general  the  words,  or 
however  manifest  the  intention  of  the  testator  might  be  (r). 
Consequently  no  after-purchased  lands  could  pass,  nor  any 
ands  which  did  not  remain  in  the  same  condition  from  the 
date  of  the  Will  to  the  death  of  the  testator,  unless  there 
were  a  republication,  according  to  the  solemnities  required 
by  the  Statute  of  Frauds ;  for  any  the  least  alteration,  or 
new  modelling  of  the  estate  after  the  Will,  was  an  actual 
revocation  (s). 

But  now,  by  stat.  1  Vict.  c.  26,  s.  3,  the  power  of  disposinj 
by  Will  executed  as  required  by  that  Act  is  extended  to  all 
such  real  estate  as  the  testator  may  be  entitled  to  at  the 


(p)  DuHounaelinv.  Sheldon,  1(K 
Beav.  389. 

(q)  See,  as  to  the  ademption  of 
legacies,  and  the  revival  of  adeemed 
legacies  by  republicatiob,  the  sub- 
sequent part  of  this  Tre&tise,  (Pt. 


m.  Bk.  III.  Ch.  III.) 

(r)  1  Saund.  277,  «,  note  to 
Dnppa  V.  Mayo. 

(«)  1  Saund.  278,  e,  note  to 
Duppa  V.  Mayo.  '' 
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[time  of  his  death,   notwithstanding  that  he  may  become 
entitled  to  the  same   subsequently  to  the  execution  of  his 
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It  should  further  be  observed  that,  by  the  24th  section  of 

I  the  same  statute,  it  is  enacted,  "  that  every  Will  shall  be 

iconstraed,  with  reference  to  the  real  estate  and  personal 

estate  comprised  in  it,  to  speak  and  take  e3ect  as  if  it  had 

been  executed  immediately  before  the  death  of  the  testator, 

unless  a  contrary  intention  shall  appear  by  the  Will "  (t). 


1  Vict.  c. 
s.  24  : 


26, 


(f)  It  is  not  at  all  necessary  to 
find  this "  contrary  intention  "  ex- 
pressed in  80  many  words,  or  in 
some  way  (luite  free  from  doul)t. 
It  is  enough  if  it  be  fourd,  on  the 
fair  construction  of  the  Will, 
adoptingthose  rules  of  construction 
which  are  usually  adop'  id  in  con- 
struing Wills,  that  the  contrary 
mtention  does  appear.  Accord- 
ngly,  where  in  a  Will  of  real  and 
personal  estate  bearing  a  date, 
wliich  date  was  contrasted  in  the 
Rift  itself  with  the  time  of  the 
testator's  death,  the  testator  gave 
"all  the  estates  of  which  I  am 
now  seised  and  possessed,"  and 
used  the  word  "now"  in  other 
parts  of  his  Will,  clearly  alluding 
to  the  period  at  which  he  was 
making  his  Will,  Lord  Cotten- 
ham  held  that  the  testator  had 
therehy  indicated  a  contrary  in- 
tention, 80  as  to  take  the  case  out 
of  the  general  rule  that  the  Will 
shall  be  construed  to  speak  and 
to  take  effect  from  the  testator's 
death,  and  that  real  estate  acquired 
after  the  date  of  the  Will  did  not 
pass  by  it— In  the  course  of  the 
argument,  his  Lordship  said  he 
admitted  the  word  "  now  "  would, 
tinder  the  Act,  be  the  time  of  the 
death  if  there  was  no  date  to  the 


a  Will  shall  be 
construed  to 
spe.ik  from  the 
death  of  the 
testator,  unless 
a  contrary  in- 
tention shall 
appear  by  the 
Will: 


Will :  Cole  v.  Scott,  1  Mac,  &  G. 
518,  16  Sim.  259.  (See  the  obser- 
vations on  this  case  in  Langdale  v. 
Briggs,  3  Sm.  &  G.  253,  254.  8 
De  G.,  M.  &  G.  437,  and  in  Ee 
Ord,  12  C.  D.  22,  25.)  But  in  a 
case  where  a  testator  after  reciting 
that  his  son  was  "  now  indebted  " 
to  him  in  various  sums  of  money 
in  respect  of  advances,  and  that  he 
was  desirous  that  his  son  should  be 
released  from  the  said  several  sums, 
released  him  from  "  all  claims  in 
respect  of  the  aforesaid  moneys 
and  all  other  moneys  due  from 
him  to  the  testator,"  and  by  a  codi- 
cil released  the  son  from  another 
specified  debt  for  moneys  mis- 
appropriated by  the  son,  it  was 
held  that  the  "  contrary  intention  " 
did  not  appear,  and  that  the  son 
as  released  from  the  repa3rment 
of  the  money  advanced  to  him  by 
the  testator  after  the  date  of  the 
codiciL  Everett  v.  Everett,  7  C.  D. 
428.  The  Court  sometimes  refuses 
to  find  the  'contrary  intention,' 
unless  very  clearly  expressed,  even 
though  the  bequest  be  specific,  and 
even  though  the  words  used  in  the 
Will  were  originally  or  by  the  time 
of  the  death  of  the  testator  by  reason 
of  somo  change  in  the  condition, 
have  become  aomewhat  inapt  to 
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The  latter  of  these  two  enactments  ii  effect  puts  the  case 
of  real  property  on  the  same  footing  as   that  on  whicli 


describe  the  Bubject-matter  of  Ic- 
quest,  see  Trinder  v.  Trinder,  L. 
R.  1  Eq.  695,  where  a  testatrix 
having  bequeathed  he-  hares  in 
the  Great  Western  Rv  fray,  and 
having  at  the  date  of  her  Will  had 
no  shares  strictly  speaking  in  the 
Great  Western  or  any  other  com- 
pany, but  possessing  Wilts  and 
Somerset  stock  of  the  Great 
Western  Railway,  and  also  other 
stock  which  was  increased  between 
the  date  of  her  Will  and  her  death, 
it  was  held  that  all  the  Great 
Western  and  Wilts  and  Somerset 
stock  in  the  possession  of  the  testa- 
trix at  her  death  passed  under  the 
bequest.  And  see  the  remarks  of 
Cairns,  0.,  in  Morrice  v.  Aylmer, 
L.  R.  10  Ch.  148,  deciding 
that  under  a  bequest  of  Railway 
'shares'  railway  'stock'  passed. 
See  farther,  as  to  th^  construc- 
tion of  this  section :  Douglas  v. 
Douglas,  Kay,  400.  Bullock  v. 
Bennett,  1  Kay  &  J.  315.  7  De  G., 
M.  &  G.  283.  Goodlad  v.  Burnett, 
1  Kay  &  J.  341.  Jepson  v.  Kny,  2 
Hurl.  &  C.  873.  Langdole  v. 
Briggs,  3  Sm.  &  G.  246.  8  De  G., 
M.  &  G.  391,  437.  Be  Otley  Rail- 
way, 34  L.  J.,  Ch.  596.  S.  C.  ]  1 
Jur.,  N.  S.  818.  Wagstaff  v.  Wag- 
staff,  L.  R.,  8  Eq.  229.  Re 
Ord,  9  C.  D.  667  J  12  C.  D.  22. 
Soxton  V.  Saxton,  1?  C.  D.  369. 
Re  Russell,  19  C.  D.  432.  Re  Portal 
&  Lamb,  27  C.  D.  600,  reverted  33 
C.  D.  50.  Re  Knight,  34  C.  D. 
618.  Post,  Pt.  III.  Bk.  in.  Ch.  iv. 
§  VIII.  "To  pi-pvent  the  applica- 
tion of  the  section,  an  intention 
must  be  shown  excluding  the  effect 
given  to  the  Will  by  the  statute, 


namely,  the  effect  of  a  continuinc 
operation  during  the  subseiiuent 
life  of  the  testator :  By  Lord  WmU 
bury,  in  Thomas  v.  Jones,  1  De  G, 
J.  &  Sm.  83.    As  to  whether  the 
section  is  to  be   applied  to  an 
excepting  clause,  See  Ilughej  r, 
Jones  1  Hemm.  &  M.  765,  Tio. 
The  lact  that  a  will  is  made  before 
a  settlement  creating  a  power  vi|| 
not  afford  ground  for  ho'ding  that 
such  contrary  intention  appears  by 
the  Will  as  that  it  will  not  execute 
the  power  create!  by  the  settle- 
ment.   Boyes  v.  Cook,  14  C.  D.  5a 
Airey  v.  Bower,  12  App  Cas.  263, 
This  section  applies  to  a  specific 
bequest  of  a  particular  thing  as  well 
as  to  a  generic  bequest.    When  a 
bequest  is  of  that  which  is  generic, 
of  that  which  may  be  increased  or 
diminished,  then  the  Wills  Act 
requires  something  more  on  ihe 
face  of  the  Will  for  the  purpose  ot 
indicating  such  contrary  intention 
than  it  does  when  the  Wil'  refe 
to  a  particular  thing,  us  "  my  rin^ ' 
or  "my  horse,' Goodlad  ».  Burnett, 
1  K.  &  J.  341.  The  section  applies, 
it  will  be  seen,  as  well  to  personal 
OS  to  real  estate.    Even  befoie  tlie 
Wills  Act  was  passed,  the  Will 
spoke  as  regards  geueral  personal 
estate  from  the  death,  but  a  veir 
little  was  held  to  make  the  bequest 
indicate  an  intention  to  pass  the 
specific  property  only  which  the 
testator  might  have  belonging  to 
hi;n  of  the  description  in  question 
at  the  time  of  making  hU  Will. 
Now,   however,  since  the  Wills 
Act  has  expressly  enacted  that  t 
Will  shall  be  construed  with  refer- 
ence to  personal  estate  to  apeak  and 


Ch.  IV.  §  II.]  Of  the  Time  from  which  they  speak. 

persoual  property  already  stood  :    For  the  general  rule,  as  to 
Wills  of  mere  personalty,  established  before  the  Wills  Act 


take  effect  as  if  it  had  been  exe- 
cuted immediately  before  the  tes- 
tator's death,  unless  a  contrary 
intention  appears  by  the  Will, 
some  more  specific  indication  of 
sach  "contrary  intention"  is  re- 
quired than  was  thought  sufficient 
before  the  Wills  Act :  Goodlad  v. 
Burnett,  1  K.  &  J.  341.  It  will  be 
seen  that  a  great  many  of  the 
above  cited  cases  although  dealing 
in  a  sense  with  the  question  of  the 
construction  of  the  24th  section, 
de[)ended  mainly  upon  the  question 
viietkr  tiie  description  of  the 
iroperty  contained  in  the  Will 
sufficiently  described  the  property 
of  which  the  testator  died  pos- 
sessed ;  for,  although  specific  gifts 
are  within  sect.  24,  to  as  to  make 
the  Will  cover  after-acquired  pro- 
perty if  the  description  admits  of 
it,  and  a  contrary  intention  does 
not  appear  by  the  Will  (Re  Ord, 
12  C.  D.  22,  26),  yet  the  words  of 
tlie  spccifio  devise  might,  from 
iiiaptness  of  description,  exclude 
after-acquired  property  of  the  same 
kind,  even  though  no  contrary  in- 
tention should  appear  by  the  Will. 
Tiius  where  A.  devised  "  my  cot- 
tage and  all  my  lanJ  at  S."  and  A. 
sulequently  contracted  to  pur- 
chase a  large  mansion  house,  it  wub 
held  that,  construing  the  Will  as 
made  immediately  before  the  death 
of  tiie  testator,  the  words  used  did 
not  sufficiently  describe  the  big 
house :  but  thai  if  A.  had  imply 
devised  "all  my  land  at  S.'  then 
thu  big  hout,e  would  have  been  in- 
cluded. Rt  Portal  &  Lamb,  30 
f'  D.  53.  A  bequest,  if  specific 
"iider  the  old  law,  remains  specific, 
V.E.— VOL.  I. 


but  is  enlarged  as  to  its  effect  by 
the  operation  of  the  enactment,  not 
that  the  nature  of  the  bequest  is 
altered  at  all  (Turner,  L.J.,  in 
Lcngddle  v.  Briggs,  8  D.  G.  M.  & 
G.  391,  quoted  with  e^jproval  by 
Jossel,  M.R.,  in  Bothamley  v, 
Sheraon,  L.  R.  20  Eq.  304;.  But 
Lindley,  L.J.,  in  Re  Portal  &Lamb 
ubi  sup.,  expressed  his  opinion  that 
this  section  leaves  open  the  ques- 
tion whether  a  particular  property 
passes  by  the  specific  or  the 
residuary  devir,e. 

The  dil;'«culty  arising  from  the 
partial  inapplicability  of  the  words 
of  the  Will  to  the  condition  or 
form  of  the  subject-matter  of  be- 
quest at  the  time  of  the  death  often 
arises  when  the  testator  at  the  date 
of  making  his  Will  is  possessed  of 
leasehold  property,  but  before  his 
death  may  have  purchased  the 
reversion,  and  the  property  may 
thus  have  become  freehold.  The 
construction  will  depend  upon 
wl:3ther  the  words  of  description, 
though  partially  inapt,  sufficiently 
identify  the  subject-matter  of  be- 
quest. The  clause  iu  the  statute 
says  that  the  Will  is  to  pass  such 
estate  or  interest  iu  such  real  or 
personal  estate  as  the  testator  shall 
have  power  to  dispose  of  at  his 
death,  and  if  there  in  nothing  in 
the  Will  to  confine  its  operation  to 
the  interest  which  the  testator  had 
at  the  date  of  the  Will,  the  mere 
.aod  which  the  testator  adopts 
of  describing  his  property  does  not 
bind  him  to  that  and  nothing  else. 
Saxton  V.  Saxton,  13  C.  D.  369 ; 
Cox  V.  Bennett,  L.  B.  6  Eq.  422  ; 
Miles  V.  Miles,  L.  R.  1  Eq.  462. 
*  N 
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passed,  was,  tha<^  they  speak  frou  the  day  of  the  testacor's 
death,  and  are  not  referable  to  the  st&te  of  the  property 
at  the  time  of  making  the  Will,  unless  there  are  expressions 
in  the  Will  showing  it  was  intended  to  describe  property  witli 


The  remarks  of  Malins,  V.-O.,  in 
Saxton  V.  Sax  ton  {ubi  sup.),  throw 
doubt  on  the  authority  of  Emusn 
V.  Smith,  2  De  G.  &  Sm.  722  an 
early  case  in  which  it  was  held  that 
a  bequest  of  a  leasehold  garden,  the 
reversion  of  which  was  afterwards 
purchased,  was  adeemed  by  the 
subsequent  conveyance  of  the  fee 
to  the  testator,  and  formed  part  of 
his  residuary  estate.  When,  how- 
ever, it  is  not  merely  that  the 
testatOi-'s  description  is  inapt  to 
define  the  condition  of  the  pro- 
perty at  the  time  of  his  death,  but 
the  words  coupled  with  the  evi- 
dence of  the  testator's  surroundings 
fail  to  identify  the  subject-matter 
itself,  it  appears  that  the  property 
will  not  pass  under  the  bequest. 
So  where  a  testator  gave  the  lease 
of  th<  house  in  which  he  should  be 
living  at  the  time  of  his  decease  to 
his  wife,  and  at  the  date  of  the 
Will  he  was  living  in  a  house  he 
held  for  a  short  time  at  rack  rent, 
and  he  subsequently  bought  and 
went  to  reside  in  a  freehold  house 
where  he  died,  it  was  held  that  the 
freehold  house  was  not  devisad  to 
the  testator's  widow :  Re  Knight,  34 
C.  D.  518.  See  also  Blagrovo  v. 
Coore,  27  Beav.  138.  In  the  case 
of  Wedgwood  v.  Denton,  L.  R.  12 
Eq.  2U0,  it  was  held  that  a  Will 
bequent^iing  a  house  which  a  testa- 
trix hi  I  for  the  life  of  T.  K.,  and 
the  tc  1  of  twenty-one  years  after, 
passed  a  leasehold  interest  in  the 
■ame  house  for  seventy-five  years 
which  the  testatrix  had  obtained 


since  the  date  of  the  Will  on  tlit 
surrender  of  the  original  lease,  or 
at  all  events  that  an  interest  passed 
for  the  period  of  twenty-one  years 
from  the  death  of  T.  K. 

As  to  what  evidence  is  admis- 
sible of  the  surroundings  of  the 
testator,  both  at  the  date  of  his 
Will  and  subsequently  up  to  his 
death,  see  Castle  v.  Fox,  L.  E.  11 
Eq.  542.  In  that  case  the  testator 
devised  "  Cleeve  Court  with  the 
appurtenances,"  and  Malins,  V.C, 
held  tlfat  the  whole  of  the  evidence 
showing  what  the  testator  treated 
as  part  of  the  Cleeve  Court  estate, 
not  only  before  but  between  the 
date  of  his  Will  and  his  death, 
was  as  legitimate  as  any  cTidencc 
that  could  be  given,  for  the  purpose 
of  putting  the  Court  in  the  position 
of  the  testator.  Where  a  testator 
uses  language  which  is  not  in 
itself  definite,  but  is  to  a  certain 
extent  popular,  and  does  not  point 
out  the  subject  referred  to  by  anv 
strict  boundary,  then  the  Court 
will  apply  the  knowledge,  that  it 
may  acquire  from  extrinsic  clrcuin- 
stances,  to  the  interpretation  of  the 
words  he  has  used  in  his  AVill,«nil 
when  the  Court  arrives  at  anything 
which  completely  exhausts  the 
whole  of  those  words,  then,  and  not 
till  then,  is  there  a  restriction  in  the 
enquiry  and  examination  intoe^ 
trinsic  circumstances,  Webb  f. 
Byng,  1  K.  &  J.  680.  See  sIjo 
Doev.  Jersey,  3  B.&  0.870;  and 

Okeden  v.  Clifden,  2  Russ.  M 


1 ,4 


Ch.  IV,  §  II.]  Of  the  Time  from  which  they  speak. 

reference  to  the  day  of  the  date  of  the  Will,  and  not  to  the 
day  of  the  death  (u). 

It  has  been  decided  that  the  effect  of  .  .is  section  is  not 
to  make  a  will  valid,  which  was  invalid  in  its  inception 
{tp  a  Will  of  a  married  woman  unauthorised  by  a  Power), 
bat  to  give  a  rule  for  the  construction  of  a  valid  testamentary 
instrument  (or).  But  the  Will  of  a  married  woman  is  not  ex- 
cluded by  the  8th  section  from  the  operation  of  this  section  {y). 

Upon  this  enactment  it  may  be  further  remarked,  that  even 
in  the  case  of  Wills  within  its  operation,  it  has  not  rendered 
wholly  inapplicable  the  doctrines  which  have  just  been  stated 
with  respect  to  the  consequences  of  the  republication  of  Wills  ; 
because  the  statute  does  not  enact  absolutely  that  the  Will 
shall  speak  as  if  it  had  been  made  jusu  before  the  death  of  the 
testator,  but  only  that  it  shall  do  so  in  respect  of  the  property 
comprised  in  it.  Therefore,  with  respect  to  the  description  of 
persons  in  the  Will,  the  law  remains  as  before  the  passing  of 
the  Act  {z). 

It  is  further  enacted  by  the  34th  section,  that  "  every  Will 
re-executcd,  or  republished,  or  revived  by  any  codicil,  shall 
for  the  purposes  of  this  Act  be  deemed  to  have  been  made  at 
the  time  at  which  the  same  shall  be  so  re-executed,  re- 
published, or  revived." 
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Bffeot  of  8.  24. 


Will  of  married 
woman  not 
excluded 
by  s.  8  from 
tlie  operation 
of  a.  2i  : 


(h)  Cole  V.  Scott,  1  Mac.  &  O. 
629.  Post,  Pt.  in.  Bk.  nr.  Ch.  iv. 
5  VIII,  See  Douglas  v.  Douglas, 
Kny,  400,  404,  and  Goodlad  v. 
Burnett,  1  Kay  ^  J.  341,  347, 
348,  aa  to  the  cases  where  the  tes- 
tator bequeathed  the  whole  of 
Bome  one  gemu  of  hia  property,  as 
"all  debts  due  to  me  on  bond,"  or, 
all  "my  stock."  The  effect  of  the 
Wills  Act  on  coses  of  this  kind  will 
be  considered  licroafter.  See  Pt. 
"i.Blt.  m.Ch.  IV.  §viir. 

{x)  Price  v.  P(,vrkei,  16  Sim. 
198,  m,  ante,  p.  58.  Noble  v. 
•'•>elp?,  L.  R.  2  P.  &  D.  276.  Nor 
baatlie  Marrietl  Women's  Property 


Act,  1882,  altered  the  law  in  this 
respect.    Re  Price,  28  C.  D.  70S). 

{y)  Thomas  v.  Jones,  1  De  0.,  J. 
&  3.  62.  Noble  v.  Phelps,  L.  R., 
2  P.  &  D.  276.  See  also  Willock 
V.  Noble,  L.  R.  7  H.  L.  690,  per 
Cairns,  C.    See  ante,  p.  46. 

(«)  Bullock  V.  Bennett,  7  De  O. 
M.  &  0.  283.  It  must  be  remem- 
bered that  since  the  Wills  Act 
nothing  short  of  re-execution  of 
the  Will  itself,  or  the  formal  execu- 
tion, under  the  Act,  of  some  docu- 
ment affirming  it,  can  be  held  to 
confer  any  new  testamentary  vali- 
dity upon  it.    See  ante,  p.  166. 

V  a 


1  Vict.  c.  26, 
8.  34: 

a  Will  repub- 
lished, &c., 
shall  be  deemed 
to  have  been 
made  when 
republinhed  : 


m 


i : 
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)i  ■  ';                   -T 
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A  codicil  may 
CiTe  effect  to 
unattested 
alterations  or 
additions  to 
the  WiU : 


or  may  render 
valid  a  pre- 
vious unexe- 
cuted Will,  &R. 


Effect  of  codicil 
showing  inten- 
tion to  revive 
a  destroyed 
Will. 


Of  the  Republication  of  Wills.    [Pt.  i.  Bk.  n.  H  Ch.  iv.  §  ii.] 


A  codicil  duly  executed  will  give  effect  and  operation  to 
unattested  alterations  in  a  Will  {d) :  or  to  unexecuted  papers, 
which  have  been  written  between  the  periods  of  the  ezecntion 
of  the  Will  and  codicil,  where  the  Will  if  treated  as  executed 
on  the  date  of  the  codicil  and  read,  as  speaking  at  that  date, 
contains  language  which  within  the  principle  of  AUen  t. 
Maddock  (e),  would  operate  as  an  incorporation  of  the  docu- 
ment to  which  it  refers.  But,  when  this  is  not  the  case,' 
the  mere  fact  of  unexecuted  papers  having  been  written  or 
signed,  between  the  date  of  the  Will  and  that  of  the  codicil, 
will  not  suffice  to  add  such  papers  to  the  Will  by  force  of 
republication,  or  to  make  that  testamentary  which  would  not 
have  been  so,  if  the  Will  had  been  originally  executed  at  the 
later  date(/). 

The  general  question  whether,  and  in  what  cases,  an 
unexecuted  Will  or  other  paper  may  be  rendered  valid  as 
a  testamentary  disposition  by  a  subsequent  duly  executed 
codicil,  has  been  already  considered  in  an  earlier  part  of  this 
Work(p). 

A  testator  having,  after  the  Wills  Act  came  into 
operation,  duly  executed  two  wholly  inconsistent  Wills, 
destroyed  the  earlier  one  animo  revocandi,  and  then  duly 
executed  a  codicil,  showing  an  intention  to  revive  it. 
Dr.  Lushington  held  that  this  codicil  necessarily  revoked 
the  later  Will,  though  it  might  be  inoperative  to  revive  the 
earlier  one  by  reason  of  its  having  been  so  destroyed.  The 
learned  judge  further  expressed  the  inclination  of  bis  opinion 
(though  it  was  not  necessary  to  decide  thut  question)  that 
probate  could  not  be  decreed  of  the  draft  of  the  destroyed 
Will ;  for  that  it  was  an  unexecuted  paper,  not  specifically 
adverted  to  or  recognised  by  the  codicil.  But  be  gave  no 
opinion  on  the  point,  (which  indeed  does  not  appear  to  hare 


(d)  Per  Sir  H.  Jenner  Fust,  in 
Skinner  v.  Ogle.  4  Notes  of  Cos. 
79.  In  the  goods  of  Wyatt,  2  Sw. 
&  Tr.  494. 

(e)  11  Moo.  P.  C.  427. 


(/)  In  the  goods  of  Truro,  L.  R 
1  P.  &  D.  201.  In  the  goods  ol 
Lancaster,  29  L.  J.  P.  &  M.  ISO. 

(g)  Ante,  Pi.  i.  Bk.  n.  Ch.  ii, 
§  II.  p.  86. 


Ch.  IV.  §  II.]     Of  the  Consequences  of  Repuhlication. 
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been  raised,)  whether  as  in  the  case  of  a  lost  Will,  or  a  Will 
destroyed  unduly  or  sine  animo  revocandi  (Ji),  probate  m^ght 
bare  been  granted  of  the  Will  itself,  as  contained  in  the 
draft  and  the  depositions  of  the  witnesses  (t). 

This  decision  was  approved  and  acted  on  by  Sir  C.  Cress- 
well  as  establishing  the  principle  that  where  a  Will  had  been 
destroyed  by  the  testator,  or  with  his  approval,  it  cannot  be 
revived  by  any  intention  of  his  manifested  in  a  subsequent 
codicil  (k). 

It  has  been  already  observed,  that  although  a  Will  made 
by  a  widow  before  or  during  coverture,  will  not  revive  by  the 
mere  circumstance  of  her  husband's  death,  yet  if  she  repub- 
lish it,  it  will  become  valid  {I).  Likewise,  although  if  the 
testator  made  bis  Will  while  non  compos,  and  afterwards 
recover  his  understanding,  the  Will  does  not  thereby  obtain 
any  force  or  strength  (»i) ;  yet  if  he  should,  after  having 
regained  a  sound  state  of  mind,  republish  the  Will  made 
during  his  former  insanity,  it  would  doubtless  become  a  valid 


Effect  of  repub- 
lication by  a 
widow : 


by  a  person 
formerly  of 
non-sane  me- 
mory, who  lias 
recovered  his 
under^tandin''. 


':^^ 


[h)  See  post,  Pt.  I.  Bk.  iv.  Ch. 

II.  §  VII. 

(t)  Hale  V.  Tokelove,  2  Rob. 
318. 

(i)  Rogers  v.  Goodenough,  2  Sw. 
&.  Tr.  342.  In  the  goods  of  Steele, 
L.  R.  1  P.  &  D.  576.  The  learned 
judge,  moreover,  held  that  the 
codicil  did  not  revoke  an  inter- 


mediate Will,  not  being  inconsis- 
tent therewith  and  not  showing 
any  intention  to  revoke  it.  See 
ante,  p.  155. 

{I)  Ante,  pp.  49,  68.  See  Du 
Hourmelin  v.  Sheldon,  cited  ante, 
p.  174. 

(m)  Swinb.  Pt.  2.  s.  3,  pi.  2. 
Godolph.  Pt.  1,  c.  8,  pi.  2. 


'^PPVVH 
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Definition  of 
term  "execu- 
tor." 


Bare  nomina- 
tion of  execu 
tor  entitles 
WiUto 
probate. 


BOOK   THE    THIRD. 

OF    THE    APPOINTMENT    OP    EXECUTORS,    AND    THE    ACCEPTANCE 
OR  REFUSAL  OP  THE  OFFICE. 


J.  HE  word  Executor,  as  the  term  is  at  present  accepted, 
may  be  defined  to  be,  The  person  to  whom  the  execution  of  a 
last  Will  and  Testament  of  personal  estate  is,  by  the  testator's 
appointment,  confided  {d).  "  To  appoint  an  executor,"  Bays 
Swinburne  (e),  "  is  to  place  one  in  the  stead  of  the  testator, 
who  may  enter  to  the  testator's  goods  and  chattels,  and  who 
hath  action  against  the  testator's  debtors,  and  who  may  dis- 
pose of  the  same  goods  and  chattels,  towards  the  payment  of 
the  testator's  debts,  and  performance  of  his  Will." 

The  bare  nomination  of  an  executor,  without  giving  any 
legacy,  or  appointing  anything  to  be  done  by  him,  is  suflScient 
to  make  it  a  Will,  and  as  a  Will  it  is  to  be  proved  (/). 


(rf)  2  Black.  Coram.  503.  Far- 
rington  v.  Knightly,  1  P.  Wms. 
548,  549.     Toller,  30. 

(e)  Swinb.  Pt.  4,  o.  2,  pi.  2. 
Brownrigg  r.  Pike,  7  P.  D.  61-64. 

(/)  Godolph.  Pt.  2,  c.  5,  b.  1. 
Brownrigg  v.  Pike,  7  P.  D.  61-64. 
In  the  goods  of  Lancaster,  1  Sw. 
&  Tr.  464.  This  seems  to  be  so 
even  though  the  Will  deals  only 
with  realty  :  In  the  goods  of  Jor- 
dan, L.  R.  1  P.  &  D.  655.  But 
such  a  Will  cannot  be  proved  if 
no  executor  be  appointed  :  In  the 
goods  of  Bootle,  L.  R.  3  P.  &  D. 
177.  Nor  if  the  Will  be  that  of  a 
married  woman  in  execution  of  a 
power  which  relates  only  to  real 
estate.    O'Dwyer  v.  Oeare,  1  Sw. 


6  Tr.  465.  In  the  goods  of  Bur- 
den, L.  R.  1  P.  &  D.  325.  In  the 
goods  of  Tomlinson,  G  P.  D,  m 
See  In  the  goods  of  Hornbuckle,  15 
P.  D.  149,  151.  But  the  Will 
of  a  married  woman  dealing  only 
with  realty,  but  appointing  exe- 
cutors, is  entitled  to  probate  where 
a  portion  of  the  estate  consists  of 
personalty  vested  in  her  by  virtue 
of  the  Married  Women's  Property 
Act,  1882.  In  the  goods  of 
Cubbon,  11  P.  D.  169.  Or  of  pro- 
perty to  which  she  is  entitled  a» 
separate  estate :  Brownrigg  v.  Pike» 

7  P.  D.  61.  See  also  In  the  goodj 
ofHombucklc,  15P.D.  140.  See 
ante,  p.  58,  162. 
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CHAPTER  THE  FIRST. 


WHO  IS  CAPABLE   OF  BEING  AN  EXECUTOR. 

Generally  speaking,  all  persons  who  are  capable  of  Who  may  bo 
making  Wills,  and  some  others  besides,  are  capable  of  being  *"  ""**'*'  ''^' 
made  executors  (a).     From  the  earliest  time  it  has  been  a 
rale,  that  every  person  may  be  an  executor,  saving  such  as 
are  expressly  forbidden  (&). 

It  seems  to  be  admitted  that  the  King  may  be  constituted  The  King, 
eiiecutor ;  in  which  case  he  appoints  such  persons  as  ho  shall 
think  proper  to  officiate  the  execution  of  the  AVill,  against 
whom  such  as  have  cause  of  action  may  bring  their  suits : 
also  the  King  may  appoint  others  to  take  the  a(;countB  of 
sach  executors  (c).  Thus,  Katherine,  Queen  Dowager  of 
England,  mother  of  Henry  the  Sixth,  made  her  last  Will 
and  Testament,  and,  thereof  constituted  King  Henry  the 
Sixth  her  sole  executor:  Whereupon  the  King  appointed 
Robert  RoUeston,  keeper  of  the  great  wardrobe,  John  Mers- 
ton,  and  Richard  Alreed,  esquires,  to  execute  the  said  Will, 
by  the '  rersight  of  the  Cardinal,  the  Duke  of  Gloucester,  and 
the  Bishop  of  Lincoln,  or  two  of  them,  to  whom  tb  ?y  should 
account  (d). 

Doubts   have   been    entertained   whether   a   Corporation  Corporations, 
aggregate  can  be  executor;  principally  because  they  cannot 
prove  a  Will,  or  at  least  cannot  take  the  oath  for  the  due 
execution  of  the  office  (e).     Bui  there  are  authorities   in 


(fl)  2  Black.  Comm.  603. 

(6)  Swinb.  Pt.  5,  8.  1,  pi.  1. 

(c)  Godolph.  Pt.  2,  c.  1,  8.  2. 

((Q  4  Inst.  335. 

(«)  1  Black.  Comm.  477.  Com. 
Dig,  Admon.  B.  (2).  Went.  Off. 
El  e.  1,  p.  39,  14th  edit.    The 


other  grounds  of  the  last  author's 
doubt  are  stated  to  be  :  Ist,  Be- 
cause they  cannot  be  feoffees  in 
trust,  to  others'  use  :  2ndly,  They 
are  a  body  framed  for  a  special 
purpose. 
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Who  u  Capable  of  being  an  Executor.  [Pt.  i.  Bk. 


m, 


A  Partnership 
Firm. 


Aliens. 


Infants. 


38  Geo.  in. 
c.  87 :  sole 


faTOur  of  the  capability  (/) ;  and  it  is  said  to  be  now  settled, 
thp.t  on  their  being  so  named,  they  may  appoint  persons 
styled  Syndics,  to  receive  administration  with  the  Will 
aanexed,  who  are  sworn  like  other  administrators  (g).  No 
doubt  appears  ever  to  have  been  entertained,  but  that  a 
corporation  sole  may  be  executor  (/<).  Where  a  testator  in 
India  nominated  his  brother,  and  "  Messrs.  CockercU  &,  Co., 
East  India  agents,  London,"  and  one  A.  B.,  to  he  his 
executors,  and  before  his  death  the  firm  of  Cockerell  &  Co,, 
which  consisted  of  four  members,  had  been  dissolved,  Sir  H. 
Jenner  Fust  held  that  the  appointment  was  not  of  the  firm 
collectively,  but  of  the  persons  composing  it  individually,  and 
that  each  of  the  members  was  entitled  to  be  joined  in  the 
probate  with  the  other  executors  (i). 

By  the  "  Naturalization  Act,  1870,"  an  alien  has  the  same 
capacity  of  taking,  acquiring,  holding  and  disposing  of  pro- 
perty as  if  he  were  a  natural-born  British  subject  (A),  and  is 
therefore  capable  of  being  an  executor  (J). 

An  infant  may  be  appointed  executor,  how  young  so  ever 
he  be  {in),  and  even  a  child  in  ventre  sa  mere  (n),  (who  is 
considered  in  law,  to  all  intents  and  purposes,  as  actually 
born)  (o),  inasmuch  that  when  such  is  so  appointed,  if  tlie 
mother  bring  forth  two  or  three  children  at  that  one  birtb, 
they  are  all  to  be  admitted  executors  (j)).    But  if  an  mfaut 


(/)  Swinb.  Pt.  5,  s.  9.  Godolph. 
Pt.  3,  c.  1,  s.  1.  1  Roll.  ALr.  tit. 
Executors,  T.  7,  citing  12  E.  4, 
9,  b. 

((/)  3  Bac.  Abr.  by  Qwillim,  p. 
5,  tit  Executors,  A  2.  Toller,  30, 
31.  In  the  goods  of  Darke,  1  Sw. 
&  Tr.  516.  But  the  grant  will  not 
be  made  until  the  appointment  of 
Syndics  is  before  the  Court,  ibid. 

(A)  Godolph.  Pt.  2,  c.  6.  Wentw. 
Off.  Ex.  p.  39,  14th  edit.  See  In 
the  goods  of  Haynes,  3  Curt.  75. 

(i)  In  the  goods  of  Femie,  6 
Notes  of  Cas.  657. 


(ifc)  See  Stat.  33  &  34  Vict.  c.  14, 
s.  2.     See  ante,  p.  9. 

{t)  As  to  the  question  of  the 
capability  of  aliens  to  be  executors 
prior  to  the  passing  of  the  above 
Act,  see  the  former  editions  of  this 
work,  Pt.  I.  Bk.  iii.  Ch.  i. 

(m)  Wentw.  Off.  Ex.  c.  18,  p. 
390,  14th  edit.  Swinb.  Pt.  5,8. 1, 
pi.  6. 

(n)  Godolph.  Pt.  2,  c.  9,  s.  1. 

(o)  2  Saund.  387,  note  to  Pure- 
foy  V.  Eogers. 

(jp)  Godolph.  Pt.  2,0.9,8.1. 
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be  appointed  sole  esecutor,  by  statute  38  Geo.  HE.  c.  87, 
s.  8,  he  is  altogether  disqualified  from  exercising  his  office 
during  his  minority,  and  administration,  cum  testamento 
aiincxo,  shall  be  granted  to  the  guardian  of  such  infant,  or  to 
sacli  other  person  as  the  Court  shall  think  fit,  until  such 
infant  shall  have  attained  the  age  of  twenty-one  years  (5). 
Tills  Act  only  applies  in  case  of  an  infant  being  sole  executor ; 
for  If  there  are  several  executors,  and  one  of  them  is  of  full 
age,  no  administration  durante  viinore  atate  ought  to  be 
granted ;  for  he  who  is  of  full  age  may  execute  the  Will  (r). 

It  has  been  said,  that  if  it  be  a  woman  infant  who  is  made 
executrix,  and  if  her  husband  be  of  age  and  assent,  it  is  as  if 
elie  were  of  age,  and  her  husband  shall  have  the  execution  of 
the  Will  («):  and  in  Prince's  case  (t),  it  was  resolved  by  the 
justices  of  the  Common  Pleas,  that  if  administration  be  com- 
mitted during  the  minority  of  the  executrix,  and  she  take 
iiusband  of  full  age,  then  the  administration  shall  cease.  But 
tliishas  since  been  doubted  (a). 

Formerly  a  married  woman  could  not  by  the  Law  of 
England  take  upon  her  the  office  of  executrix  or  administra- 
trix without  the  consent  of  her  husband.  But  now  by  the 
Married  Women's  Property  Act,  1882,  [which  came  into  force 
Jan.  1, 1883]  it  is  enacted  (sect.  1,  sub-s.  2),  "  that  a  married 
woman  shall  be  capable  of  entering  into  and  rendering  herself 
liable  in  respect  of  and  to  the  extent  of  her  separate  property 
on  any  contract  ....  as  if  she  were  a  feme  sole,"  and 
also  (sect.  24)  "  the  word  '  contract  *  in  the  Act  shall  include 


executor  can- 
not act  till  21 
yeara  old : 


whether  if  an 
infant  execu- 
trix take  hus- 
band of  full 
age  he  shall 
have  the 
execution. 


Fane  covei-t  : 


Married 
Women's  Pro- 
perty Act, 
1882,  45  k  46 
Vict.  c.  75. 

s.  1  (sub-3.  2) : 


s.  24: 


(})  See  In  the  goods  of  Stewart, 
L.  R.  3  P.  &  D.  244.  Pod, 
Pt.  I.  Bk.  V.  Ch.  III.  §  III.  Before 
the  passing  of  this  Act  the  law 
considered  him  capable  of  acting 
aB  executor  at  the  age  of  seventeen: 
Oodolph.  Pt.  2,  c.  9,  8.  2.  Swinb. 
Pt5,s.  l,pl.  6. 

(r)  Pigot  and  Gascoigne's  case, 
cited  Brownl.  46.  Foxwist  v.  Tre- 
waine,  1  Mod.  47,  by  Twysden,  J. 


See  further,  post,  Pt.  i.  Bk.  v,  Ch. 
III.  §  III.  as  to  infant  executors  and 
administration  durante  minoritate. 
See  also  2  Williams'  Notes  to 
Saimders,  637. 

(«)  Wentw.  Ofif.  Ex.  c.  18,  p.  392. 
Toller,  31. 

(0  5  Co.  29,  6. 

(w)  See  post,  Pt.  I.  Bk.  v.  Ch.  iii. 
§  III. 
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1. 18. 


Extent  of 
application  of 
Married 
Women's  Pro- 
perty Act. 


Persons  attaint 
and  outlaws. 
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the  acceptance  of  any  trust  or  of  the  office  of  execatrix  or 
administratrix  .  .  .  ."  The  Act  also  (sect  18)  enables 
a  married  woman  who  is  an  executrix  or  administratrix  alone 
or  jointly  with  any  person  or  persons  of  the  estate  nf  any 
deceased  person  to  act  in  such  office  as  if  she  were  &feme  ioh 
for  purposes  of  action,  transfer  of  stock,  ice,  without  any 
consent  on  the  part  of  her  husband.  These  sections  vonitl 
seem  to  apply  to  any  married  woman  whether  married  before 
or  after  the  commencement  of  the  Act,  and  so  since  this  date 
(Jan.  1,  1883)  it  has  become  unnecessary  to  consider  the 
question  as  to  the  consent  of  the  husband,  as  the  wife  as 
such  executrix  or  administratrix  now  acts  independently  of 
him  in  all  respects  as  if  she  were  afeme  sole. 

There  are  few  or  none,  who,  by  our  law,  are  disabled,  on 
account  of  their  crimes,  from  being  executors :  and  therefore 
it  has  always  been  holden,  that  persons  attainted  or  outlawed 
may  sue  as  executors,  because  they  sue  in  aider  droit,  and  for 
the  benefit  of  the  parties  deceased  (v).  And  it  has  been 
decided  that  a  person  appointed  executor,  and  after  the 
testator's  death  convicted  of  felony,  is  not  thereby  disentitled 
to  maintain  a  suit  in  a  Court  of  Probate  with  a  view  of 
establishing  the  validity  of  the  Will  by  which  he  is  appointed 
executor;  for  that  his  office  being  in  outer  droit  was  not 
forfeited  by  the  conviction  (x).    By  the  civil  and  canon  law, 


(v)  Wentw.  Off.  Ex.  36,  14th 
edition.  Qodolph.  Pt.  2,  c.  6,  s.  1. 
Vin.  Abr.  tit.  Otlawry,  n.  a.  pL  2. 
So  a  villein  was  capable  of  l)eing 
an  executor :  Swinb.  Pt.  5,  b.  l,pl.  3 ; 
Off.  Ex.  36,  14th  edition  :  and  the 
lotd  could  not  seize  those  goods 
which  he  had  to  the  use  of  the 
deceased ;  and  he  might  sue  his 
lord  for  a  debt  due  to  the  testator : 
Lit.  B.  2,  c.  11, 8. 192.  But  it  was 
held  that  an  outlaw  could  not 
move  to  have  an  attorney's  bill 
taxed,  where  he  (the  outlaw)  waa 
administrator,  with  the  WUl  an- 


nexed, by  which  all  the  perso.:al 
estate  was  bequeathed  to  him, 
subject  to  payment  of  the  debts, 
&c.,  and  one  of  the  bills  which  he 
sought  to  tax  related  to  business 
done  for  himself  and  the  testatrix 
jointly,  and  the  other  to  business 
done  for  the  testatrix  alone :  S( 
Mander,  6  Q.  B.  867. 

(x)  Smethurst  v.  Tomlin,  2  Sir. 
&  Tr.  143.  Nor  will  the  Court 
pass  over  an  executor  by  reason  of 
his  bad  character  only  In  tiie 
goods  of  Samson,  L.  B.  3  P.  4  D. 
48. 


,.  o:^:<l':i 
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indeed,  Dot  only  traitors  and  felons,  but  heretics,  apostates, 
isorers,  famous  libellers,  incestuous  bastards,  and  many 
others,  are  incapable  of  being  executors  (y). 

The  Court  cannot  refuse  to  grant  the  probate  of  a  Will  to  a 
person  appointed  executor,  on  account  of  his  poverty  or  insol- 
Tency.  Therefore,  where,  to  a  mandamus  to  the  judge  of  the 
Prerogative  Court,  to  grant  the  probate  of  a  Will  to  a  person 
named  executor  therein,  the  Ordinary  returned  that  he  viras 
an  absconding  person,  and  insolvent,  and  that  he  refused  to 
give  caution  to  pay  legacies  bequeathed  to  some  of  the  testa- 
tor's infant  relations ;  a  peremptory  mandamus  was  granted ; 
for  the  Ordinary  has  no  authority  to  interpose  and  demand 
caation  of  the  executor  when  the  testator  himself  required 
none  (z). 

So  where,  after  probate  of  the  Will,  the  executor  became 
lankmpt,  and  a  suit  was  commenced  in  the  Ecclesiastical 
Conrt  to  revoke  the  probate,  and  grant  administration  to 
another;  the  Court  of  Queen's  Bench  granted  a  prohibi- 
tion (a). 

The  consequence  of  these  decisions  was,  that  the  Court  of 
Chancery  was  forced  to  assume  a  new  jurisdiction  (6) :  and 
that  Court  restrained  an  insolvent  or  bankrupt  executor,  and 
appointed  a  receiver :  and  if  it  was  necessary  to  bring  actions 
at  law  to  recover  part  of  the  effects,  since  that  must  be  in  the 
name  of  the  executor,  the  Court  compelled  him  to  allow  his 
name  to  be  used  (c). 
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Persons  in 
mean  or  insol- 
vent circum- 
stances: 


bankmpt : 


when  the  Court 
of  Chancery 
controlled  in- 
solvent e::ecu- 
tors  by  the 
appointment  of 
receivers : 


(y)  Swinb.  Pt.  5,  s.  2,  3,  4,  7,  9, 
10.  Oodolph.  Pt  2,  p.  6. 

(?)  Rex  V.  Sir  Richard  Baines, 
1  Lord  Rayff .  361.  S.  C.  1  Salk. 
i99.  3  Salk.  162.  1  Stra.  672. 
Catth-i")?.  Holt,  310.  Hathom- 
thwaite  v.  Russell,  2  Atk.  127. 
S.  C,  Barnard.  Chan.  C.  334.  See 
also  3  P.  Wms.  336,  note  to  Slan- 
»ing».  Style. 

(a)  Hills  V.  Mills,  1  Show.  293. 

{h)  By  Lord  Mansfield,  in  Rex  v. 
Simpson,  1  W.  Black.  468. 


(c)  Uterson  v.  Mair,  2  Ves.  jun. 
95.  Scott  V.  Becher,  4  Price,  346. 
In  like  manner  it  restrained  the 
assignees  of  a  bankrupt  executor 
from  paying  over  the  fund  to  him, 
and  this  upon  petition  in  the  bank- 
ruptcy, from  the  peculiar  authority 
it  had  over  them  :  Ihid.  Possibly 
now,  however,  since  the  fusion  by 
the  Judicature  Act  of  all  the  Courts 
into  one,  the  Probate  Division 
would  refuse  to  grant  probate  in 
any  case    where    Equity    would 


ft 
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But  if  a  person,  known  by  the  testator  to  be  a  bankrupt  or 
insolvent,  be  appointed  an  executor  by  him,  such  person 
cannot,  on  the  ground  of  insolvency  alone,  be  controlled  bj 
the  appointment  of  a  receiver  (d).  It  is  not,  however,  to  be 
inferred  from  the  circumstance  of  the  Will  having  been  made 
some  time  before  the  commission,  and  not  altered  aftenvards, 
that  the  testator  had  a  deliberate  intention  to  entrust  tbe 
management  of  his  estate  to  an  insolvent  executor  {c).  It 
must  be  observed,  finally,  that  the  Court  will  certainly  not 
grant  a  receiver  upon  the  single  ground,  that  the  executor  is 
in  mean  circumstances  (/). 

The  general  principle  upon  which  the  Court  will  restrain 
executors  and  administrators  by  the  appointment  of  receivers 
will  be  pointed  out  hereafter  (r/). 
Non  compotes.  By  our  law,  as  well  as  by  the  civil  law,  idiots  and  lunatics 
are  incapable  of  being  executors  or  administrators ;  for  these 
disabilities  render  them  not  only  incapable  of  executing  tbe 
trust  reposed  in  them,  but  also  by  their  insanity  and  want  of 
understanding  they  are  incapable  of  determining  whetber 
they  will  take  upon  them  the  execution  of  the  trust  or 
not  (/<). 

Therefore  it  has  been  agreed,  that  if  an  executor  become 
non  coTi  pos,  the  Court  may,  on  account  of  this  natural  dis- 
ability, commit  administration  to  another  (i). 


lM;i; 


^■ 


restrain  the  executor  (if  probate 
were  granted  to  him)  and  appoint 
a  receiver.  See  In  the  goods  of 
Gunn,  9  P.  D.  242.  As  to  the  dis- 
ability in  former  times  of  persons 
excommunicated,  Boman  Catholics, 
persons  denying  the  Trinity,  &c., 
and  persons  not  qualifying  for 
oflSce,  see  tbe  former  editions  of 
this  Work,  Pt.  I.  Bk.  iir.  Ch.  i. 

{d)  Qladdon  v.  Stoneman,  2lBt 
March,  1808,  coram  Lord  Eldon, 
C,  reported  in  a  note  to  1  Madd. 
143.  Langley  r.  Hawke,  5  Madd. 
46.    Stainton  v.  The  Carron  Com- 


pany, 18  Beav.  146, 161. 

(e)  Langley  v.  Hawke,  5  MailJ. 
46. 

(/)  Hathomthwaite  v.  EujmII, 
2  Atk.  126.  S.  C.  Barnard.  Clianc. 
Cas.334.  Anon.  12Ves.4.HowaiJ 
V.  Papera,  1  Madd.  142. 

(g)  Infra,  Pt.  v.  Bk.  ii.  Ch.  ii. 

(h)  Godolph.  Pt.  2,  c.  6,  s.  i 
Bac.  Abr.  Exors.  (A.)  5.  2  Robert. 
133;  134. 

(i)  Hills  V.  Mills,  1  Salk.  36. 
Evans  v.  Tyler,  2  Robert.  128, 
134.  See  post,  Pt  i.  Bk.  v.  CL  iii. 
§  VI. 
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CHAPTER  THE  SECOND. 


OF  THE  APPOINTMENT   OF  EXECUTORS — BY  WHAT   WORDS 
E3CECUTOR3  MAY  BE  APPOINTED. 

An  Executor  can  derive  his  office  from  a  testamentary  ap- 
pointment only  (a). 

His  appointment  may  either  be  express,  or  constructive;  Executor  ac- 
in  which  case  he  is  usually  called  executor  according  to  the  tenor  f 
tmor;  for,  although  no  executor  be  expressly  nominated  in 
the  Will  by  the  word  executor,  yet,  if  by  any  word  or 
circumlocution  the  testator  recommend,  or  commit  to  one  or 
more  the  charge  and  office,  or  the  rights  which  appertain  to 
an  executor,  it  amounts  to  as  much  a?  the  ordaining  or 
constituting  him  or  them  to  be  executors  (b). 

As  if  he  declare  by  his  Will  that  A.  B.  shall  have  his  by  words  point- 
goods  after  his  death  to  "pay  his  debts,  and  other^afise  to  or^rights*©?^*' 


se  at  his  pleasure,"  or  to  that  eflfect,  by  this  A.  B.  is  executor : 
executor  (c).    So  if  the  testator  say,  "  I  commit  all 
my  goods  to  the  administration  of  A.  B."  (d),  or,  to  "  the 
disposition  of  A.  B."  (e) ;  in  this  case  he  is  made  executor. 


( i)  A  Will  (says  the  author  of 
ilie  Office  of  Executor,  p.  3,  14th 
edit.)  is  the  only  hed  where  an 
executor  can  be  begotten  or  con- 
ceivei  According  to  the  old 
doctrine,  an  executor  could  not  be 
irimarily  appointed  in  a  codicil. 

((i)Swinb.  Pi„  4,  s.  4,  pi.  3. 
Godolph.  Pt.  £,  c.  6,  8. 2.  Wentw. 
OH.  Ex.  20, 14th  edition.  In  the 
Hs  of  Manly,  3  Sw.  &  Tr.  56. 

{()  Ihid.  Henfrey  u  Henfrey,  4 
Muore,  P.  C.  C.  33.    So  where  one 


said  on  his  death-bed  to  his  wife 
that  she  should  pay  all  and  take  all, 
by  this  she  was  executrix :  Bright- 
man  V.  Keighley,  Cro.  Eliz.  43. 

(d)  Godolph.  Pt.  2,  c.  5,  s.  3. 
Bro.  Executors,  pi.  73. 

(«)  Pemberton  v.  Cony,  Cro. 
Eliz.  164.  Godolph.  Pt.  2,c5,s.3. 
So  if  he  says, "  I  will  that  A.  B. 
shall  dispose  of  my  goods  which 
are  in  his  custody,"  he  is  thereby 
made  executor  of  those  parcels  or 
goods  :  Itid. 


n 


m 
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And  where  certain  persons  were  directed  by  the  Will  to  pay  I 
debts,  funeral  charges,  and  the  expenses  of  proving  the  Will, 
they  were  held  to  be  clearly  executors   according  to  tlie  I 
tenor  (/).     So  where  the  testator  in  a  codicil  said,  "  I  appoint 
my  nephew  my  residuary  legatee,  to  discharge  all  lawful  j 
deiaands  against  my  Will,"  the  nephew  was  admitted  exe- 
cutor iff).     So  if  the  testator  say,  "  I  make  A.  B.  lord  of  all 
my  goods  "  (/V),  or  "  I  make  my  wife  lady  of  all  my  goods "  (/), 
or  "  I  leave  all  my  goods  to  A.  B."  (A),  or  "  I  leave  A.  B. 
legatary  of  all  my  goods  "  {I),  or  "'  I  leave  the  residue  of  all 
my  goods  to  A.  B."  {m),  it  will  amount  to  the  appointment 
of  such  persons  respectively  as  executors  according  to  tlie 
tenor  (n).    And  where  by  his  Will  a  testator  said, "  I  appoint 
A.  B.  and  C.  D.,"  but  did  not  state  in  what  capacity  he  ap- 
pointed them  :  and  also  bequeathed  legacies  to  "  each  of  mv 
executors,"  and  gave  to  his  "  said  executors  "  the  residue  of 
his  property,  with  certain  directions  as  to  it,  the  Court  lield 
that  by  the  words  of  the  Will  A.  B.  and  C.  D.  were  appointed 


(/)  In  the  goods  of  Fry,  1 
Httgg.  30.  See  also  In  the  goods 
of  Almosnino,  1  Sw.  &  Tr.  508. 
In  the  goods  of  Collett,  Dea.  & 
Sw.  274.  In  the  goods  of  Baylis, 
L.  R.  1  P.  &  D.  21.  In  the  goods 
of  Adameon,  L.  R.  3  P.  &  D.  253. 
In  the  goo<ls  of  Bell,  4  P.  D.  86. 
In  the  goods  of  Lush,  13  P.  D.  20. 

(jf)  Qrsit  V.  Jeslifc,  3  Phillim. 
116. 

{h)  Qodolph.  Pt.  2,  c.  5,  s.  3. 
Swinb.  Pt.  4,  8.  4,  pi.  3. 

(i)  Swinb.  Pf.  4,  s.  4,  pi.  3. 

{k)  Godolph.  Pt.  2,  c.  6,  s.  3. 
Swinb.  Pt.  4,  s.  4,  pi  3. 

(0  Ibid. 

(m)  Ibid.  "  I  devise  all  my  per- 
sonal goods  tO  my  two  daughters 
and  my  wife,  whom  I  make  execu- 
trix ; "  this  was  holden  to  appoint 
them  all  three  exocutrices :  Fox- 


with  V.  Tremaine,  Ventr.  102.  So 
where  a  Will  contained  a  claus«  to 
the  effect  "  I  appoint  my  suter 
A.  B.  my  executrix,  only  request- 
ing that  my  nephews  C.  D,  aiiJ 
E.  F.  will  kindly  act  for  and  with 
this  dear  sister."  C.  D.  and  E,  F. 
were  held  to  be  executors  accord- 
ing to  the  tenor :  In  the  goods  oi 
Brown,  2  P.  D.  110.  See  Powell 
V.  Stratford,  3  Phil.  118. 

(n)  In  Andiovin  v.  Poilblanc,  3 
Atk.  301,  Lord  Hardwicke  said,  a 
person  named  "  universal  heir,"  in 
a  Will,  would  have  a  right  to  go 
to  the  Ecclesiastical  Court  for  tlic 
probate.  But  it  has  lately  been 
hold  otherv-'ise  as  to  a  perscn 
named  universal  legatee :  In  tlie 
goods  uf  Oliphant,  J  Sw.  &  Tr, 
625. 
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eiecators  (o).  Again,  where  a  testator  did  not  specifically 
appoint  any  executor  bat  nominated  four  persons  to  act  as 
bis  trnstees,  and  bequeathed  to  them  his  residuary  estate, 
ffith  power  to  receive  any  sums  due  to  the  residue,  and  to 
give  a  discharge  for  the  same,  and  in  the  Will  gave  directions 
to  his  "  executors,"  using  the  terms  "  trustees  "  and  executors 
indifferently,  as  referring  to  the  same  persons,  it  was  held  that 
the  trustees  were  executors  according  to  the  tenor,  and  entitled 
to  probate  (]>).  But  it  appears  that  the  practice  of  the  Pre< 
ron;  "^ive  Court  has  been  to  grant  administration  with  the  Will 
annexed  to  the  universal  legatee  of  a  testamentary  paper,  but 
not  to  decree  probate  to  him  as  executor  according  to  the 
tenor.  And  Sir  C.  Cresswell,  on  a  late  occasion,  adhered  to 
this  practice  [q). 

Where  the  testator  gave  divers  legacies,  and  the!i  appointed 
that,  his  debts  and  legacies  being  paid,  his  wife  should  have 
the  residue  of  his  goods,  so  that  she  put  in  security  for  the 
performance  of  his  Will,  this  was  held  by  three  common  law 
judges  to  make  her  executrix  (r).  Again,  where  the  Will 
said  nothing  of  the  testator's  debts,  but  contained  only 
devises  of  real  and  personal  legacies,  to  be  paid  within 
two  months  after  his  death,  and  concluded,  without  any 
heqaebt  of  the  residue  o:  express  appointment  of  executors, 
in  these  words,  "  I  appoin!;  A.  B.,  C.  D.,  and  E.  F.,  to  receive 
and  pay  the  contents  above  mentioned ;  "  Sir  G.  Lee  held 
that  the  persons  so  named  were  executors  according  to  the 
tenor;  for  they  could  not  receive  and  pay  the  legaci-'S 
without  collecting  in  the  effects  ;  and  no  one  can  assent  to  a 
legacy  but  he  that  has  the  management  of  the  estate,  because 
legacies  cannot  bo  paid  till  after  the  debts,  and  he  only  who 
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(o)  In  the  goods  of  Bradley,  8 
P,  D.  216. 

(p)  In  the  goods  of  Leven,  ID 
P.  D.  22. 

(V)  In  the  goods  of  Oliphant,  1 
Svf.  &  Tr,  626. 

(r)  Wentw.  Off.  Ex.  p.  20,  14th 
oilition.    But  if  tio  testator  be- 


queath the  residue  of  his  goods 
(/ts  deUi  discharged,  iu  this  case, 
according  to  Swiubume,  the  luii- 
versal  legatary  doth  still  remain 
legatary,  and  is  to  receive  hie 
legacy  at  the  bauds  of  the  execu- 
tor or  administrator :  Swinb.  Pt.  4, 
8.  4,  pi.  7. 


% 
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Wbere  persons 
have  been  held 
not  to  be  exe- 
cutors accord- 
ing to  the 
tenor  : 


by  necessary 
iiniilication. 
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has  the  management  of  the  estate  knowb  ether  the  assets 
are  snfiScient  (s). 

But  where  a  testator,  heing  entitled  to  many  shares  in  the 
Sun  Fire  Office,  and  in  the  mines  of  Scotland,  and  a  lease 
for  years  of  a  coal-meter's  place,  gave  the  same,  by  a  Will 
containing  no  appointment  of  an  executor,  to  trustees  in 
trust  for  his  daughter,  and  after  several  contingencies  gave 
the  remainder  thereof  to  his  son,  and  if  he  should  die  in  his 
minority  without  issue,  gave  the  remainder  thereof  to  ue 
trustees  for  their  own  use,  and  gave  all  the  residue  of  his 
estate  to  the  said  trustees,  to  pay  one  moiety  to  his  daughter, 
end  the  other  moiety  to  his  son ;  Sir  G.  Lee  held  that  there 
were  no  words  in  this  Will  that  made  the  trustees  executors ; 
inasmuch  as  they  had  only  power  to  pay  what  was  vested  in 
them  as  trustees  to  the  particular  persons  for  whose  use 
they  held  it,  but  had  not  a  general  power  to  receive  and  pay 
what  was  due  to  and  from  the  estate,  which  is  the  office  of 
an  executor  {t).  So  where  the  whole  personal  estate  was  left 
to  a  trustee  on  trust  for  a  specific  purpose,  and  no  executor 
was  named  in  the  Will,  it  was  held  by  Sir  C.  Cresswell  that 
such  trustee  was  not  entitled  to  probate  as  executor  according 
to  the  tenor  (tt). 

An  executor  may  he  appointed  by  necessary  implication : 


(«)  Pickering  i;.  Towers,  2  Cas. 
temp.  Lee,  401. 

(0  Boddicott  'C.  Dalzeel,  2  Cob. 
temp.  Lee,  294.  See  also  Faw- 
kener  v.  Jordan,  ibid.  327 ;  and 
Moss  V.  Bardwell,  3  Sw.  &  Tr.  187, 
ns  to  the  distinction  between  the 
offices  of  trustee  and  executor. 

(u)  In  the  goods  of  Jones,  2  Sw. 
&  Tr.  165.  Unless  the  Court  con 
gather  from  the  words  of  the  Will 
that  a  person  named  trustee  therein 
is  required  to  pay  the  debts  of  the 
deceased,  and  generally  to  admi- 
nister his  estate,  it  will  not  grant 
probate  to  him  as  executor  accord- 
ing to  the  tenor  thereof :  In  the 


goods  oi  Punclmrcl,  L.  R.  2  P,  k 
D.  369.  In  the  goods  of  Lowrj-, 
L.  R.  3P.&D.  157.  In  the  goods 
of  Baylis,  L.  R.  1  P.  &  D.  21.  In 
tlie  goods  of  Stewart,  L.  R.  3  P.  4 
D.  244.  But  u  direction  in  a  Will 
to  a  person  to  pay  the  testator'j 
debts  or  funeral  expenses  out  of  a 
particular  fund  and  not  out  of  the 
general  estate,  does  not  constitute 
such  person  executor  according  to 
the  tenor :  In  the  goods  of  Davi*, 
3  Curt.  748.  In  the  goods  of 
Toomy,  3  Sw.  &  Tr.  662.  In  the 
goods  of  Fraser,  L.  R.  2  P.  &  1^' 
183. 


(!'!■ 
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as  where  the  testator  says,  "  I  will  that  A.  B.  he  my  exe- 
cator,  if  C.  D.  will  not ;  "  in  this  case  C.  D.  maybe  admitted, 
if  he  please,  into  the  executorship  {x).  So  where  the  testator 
gave  a  legacy  to  A.  B.  and  several  legacies  to  other  persons, 
among  the  rest,  to  his  daughter-in-law,  C.  D. :  immediately 
after  which  legacies  followed  these  words ;  "  but  should  the 
within-named  G.  D.  be  not  living,  I  do  constitute  and 
appoint  A.  B.  my  whole  and  Hole  executrix  of  this  my  last 
Will  and  Testament,  and  give  her  the  residue ;  "  probate  was 
decreed  to  C.  D.,  as  executrix  by  implication,  according  to 
the  tenor  of  the  Will  (y).  Or  if  the  testator  supposing  his 
child,  his  brother,  or  his  kinsman  to  be  dead,  say  in  his 
Will,  "  Forasmuch  as  my  child,  my  brother,  &c.,  is  dead,  I 
make  A.  B.  my  executor,"  in  this  case,  if  the  person  whom 
tho  testator  thought  dead  be  alive,  he  shall  be  executor  (5'). 
So  where  a  man  made  his  last  Will,  and  did  will  thereby, 
that  none  should  have  any  dealings  with  his  goods  until 
his  son  came  to  the  age  of  eighteen  years,  except  J.  S.,  by 
this  J.  S.  was  held  to  be  made  executor  during  the  minority 
ofhi8Bon(a). 

There  is  a  great  distinction  between  the  oflBce  of  coadjutor,  What  wor.l» 
or  overseer,  and  that  of  executor. 


rru  J-    i.  appoint  a 

ine  coadjutor,  or  over-  coadjutor  or 


W  Qodolph.  Pt.  2,  c.  5,  8.  3. 
Sffinb.  Pt.  4,  8.  4,  pi.  6.  If  the 
testator  makes  A.  B.  or  C.  D.  his 
ojecutors,  in  this  case  they  shall 
lx)th  be  executors,  for  "  or  "  shall 
le  construed,  "  and  :  "  Godolph. 
Pt.2,c.6,  .3,c.  3,8.  1. 

(!/)  Naylor  v.  Stainsby,  2  Coa. 
temp,  Lee,  64. 

(:)  Qodolph.  Pt.  2,  c.  5,  s.  3. 
Sfinl).  Ft.  4, 8.  4,  pi.  6. 

(o)  BriRhtman  «,  Keighley,  Cro. 
Eliz.  43.  However,  in  Oodulphiii, 
?'■  3, 0.  3,  8.  6,  it  is  laid  down 
tliat  if  the  testator  say,  "  If  iny 
\  MB,  A.  B,,  marry  with  C.  D.,  let 
tim  not  be  my  executor,"  or  "  one 
•ifniy' executors,"'  this  would  not 

W.E.— VOL.  I. 


hold ;  because  an  "  executor  may 
not  be  instituted,  nor  the  officp  of 
executor  inferred,  only  by  conjec- 
turals."  Where  a  testatrix  exe- 
cuted a  Will  conta'uing  these 
words :  "  I  leavr  the  sum  of  one 
sovereign  each  to  the  executor 
and  witness  of  my  Will  for  their 
trouble  to  see  that  everything  is 
justly  divided,"  but  not  naming 
any  executor,  and  beneath  the  sig- 
nature of  the  testatrix,  and  oppo- 
site the  names  of  the  attesting 
witnes-ses  were  the  words  "execu- 
tors and  witnesses,"  the  Court  held 
that  there  was  no  appointment  of 
executors.  In  the  goods  of  Woods, 
L.  R.  1  P.  &  D.  556. 

*  0 
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1 

overseer : 

distiiiction 

1 

between  his 

'') 

office  aud  tbat 

of  executor. 

An  executor  by 
the  tenf  r  may 
lie  admitted  to 
l)r()bate  jointly 
with  an  execu- 
tor expressly 
nominated. 
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seer,  has  no  power  to  administer  or  intermeddle  otherwise 
than  to  counsel,  persuade,  and  advise ;  and  if  tbat  fail  to 
remedy  negligence  or  miscarrying  in  the  executors,  he  may 
complain  to  the  Court,  and  his  charges  in  so  doing  ought 
to  be  allowed  out  of  the  testator's  estate  (6).  It  is  there- 
fore material  to  inquire  what  words  in  a  Will  amount  only 
to  an  appointment  as  coadjutor,  or  overseer.  If  A.  be 
made  an  executor,  and  B.  a  coadjutor,  without  more,  he  is 
not  by  this  made  a  joint  executor  with  A.  (c).  But  if  A.  be 
made  executor,  and  the  testator  after,  in  his  Will,  expresseth 
that  B.  shall  administer  also  with  him,  and  in  aid  of  hb, 
here  B.  is  an  executor  as  well  as  A.,  and  may  prove  the  Will 
alone  as  executor,  if  A.  refuse  (d).  Where  an  infant  was  made 
an  executor,  aud  A.  ^ud  B.  overseers,  with  this  condition,  that 
they  should  have  the  rule  and  disposition  of  his  goods,  and 
payment  and  receipt  of  debts  unto  the  full  age  of  the  infant, 
by  this  they  were  held  to  be  executors  in  the  meantime  (t). 

Although  when  there  is  an  express  appointment  of  an 
executor,  it  is  less  probable  that  there  should  be  an  indirect 
appointment  to  the  same  office,  yet  there  is  no  objection 
either  in  principle  or  practice,  to  admit  an  executor  accord- 
ing to  the  tenor  to  probate,  jointly  with  an  executor  expressly 
nominated.     Thus  in  Powell  v.  Stratford  {/),  the  testator's 


'|i 


!i '  i ,' 
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(6)  Wentw.  OfT.  Ex.  2, 14th  edi- 
tion. Sir  Thomas  Kidley  takes 
occasion  to  wish  that  overseers 
might  bo  made  of  more  use  ;  al- 
though he  H.iys,  they  bo  looked 
upon  only  as  candle-holders ; 
having  no  power  to  do  anything 
but  hold  the  candlo,  while  the  exe- 
cutors tell  the  deceased's  money  : 
Ridley,  Pt.  4,  c.  2.  4  Bum,  E. 
Law,  126,  8th  edition. 

(c)  Bro.  Exeo  tors,  pi.  73. 
Wentw.  Off.  Ex.  21,  14th  edition, 
(lodolph.  Pt.  2,  c.  2,  B.  4.  The 
words  in  the  year-book,  21  H.  VI. 
0,  are,  "  I  will  that  A.  and  B.  shall 


be  my  executors,  and  also  that  I. 
and  K.  be  coadjutors  of  the  saiui' 
A.  and  B.  to  distribute  my  goods, " 

(d)  Bro.  Executors,  pi.  'I 
Wentw.  Off.  Ex.  21,  14th  edit. 
Where  a  testator  willed  that  A. 
and  B.  should  be  his  executor, 
and  that  I.  and  K.  saoiild  be  the 
executors  of  A.  and  B.  to  dispose 
of  his  goods,  they  are  all  oxecu- 
tors  :  Dyer,  4,  pi.  10,  in  raarg. 

(«)  Wentw.  Off.  Ex.  21,  14tli 
edit. 

(/)  3  Phil.  118.    In  the  1 
of  Brown,  2  P.  D.  110. 
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wife  was  expressly  named  as  executrix ;  and  Lord  H.  was 
to  assist  her,  but  he  was  not  called  executor ;  the  Court  said 
he  might  be  so  according  to  the  tenor.     So  in  another 
cased;),  the  deceased  left  a  Will  and  four  codicils;  and  in 
the  Will  named  certain  persons  executors,  and  his  nephew 
residuary  legatee :    in    the    last  codicil,  dated   at  a  time 
vhen  his  nephew  was  on  the  point  of  attaining  twenty- 
one  years,  the  words  were,   "  I  appoint    my  nephew  my 
residuary  legatee  to  discharge  all  lawful  demands  against 
my  Will  and  codicils  signed  of  different  dates : "    It  was 
'eld  that  the  nephew  should  be   joined  in  the  probate. 
And  in  a  subsequent  case,  where  an  executor  was  expressly 
nominated  for  general  purposes,  another  person  was  held  to 
be  executor,  according  to  the  tenor,  for  limited  purposes  (ft). 
Again,  in  a  case  where  a  person    had    been  expressly  A  general  ap- 

.  ,    ,  ,         /.  1.     .,    -1  .  ttTt\    •  pointtneiit  by 

appointed  executor  for  a  limited  purpose  in  a  Will,  it  was  implication 
held,  that  he  was  appointed  general  executor  by  a  codicil,  by  ^^iJ^j  one."** 
implication  merely,  without  express  words  (i). 

la  another  case,  where  a  person  by  his  Will  directed  that  Appointee  of 
the  legatf-es  should  appoint  two  persons  to  execute  his  testa-  **^*  **' 
mentary  bequests,  probate  was  granted  in  the  Prerogative 
Court  to  the  nominees  as  executors  ;  and  on  that  occasion 
the  Deputy  Registrar  informed  the  Court  that,  in  practice, 
instances  had  frequently  occurred  of  granting  probates  to 
persons  nominated  by  those  authorized  by  the  testator  so  to 
nominate  (fe).  And  it  has  been  held,  that  the  Wills  Act  does 
not  preclude  this  practice  (Q. 

An  executor  may  be  appointed  solely,  or  in  conjunction  Several  exe- 

cutura : 


■  if  ;' 

:  I'; 


(s)  Grant  v.  Leslie,  3  Phillim. 
116. 

(A)  Lynch  v,  Bellew,  3  Philliin. 

424. 

(«)  In  the  goods  of  Aird,  1 
Hagg.  336. 

%  In  the  goods  of  Cringnn,  1 
Hagg.  648 :  The  testator  in  this 
fase  died  in  Scotland  ;  and  Sir 
John  Nicholl  «aid  he  was  informed 


that  such  II  provision,  as  to  the  ap- 
pointment of  executors,  is  not  very 
unusual  in  that  country.  See  in 
the  goods  of  Ryder,  2  Sw.  &  Tr. 
127,  where  the  person  authorised 
tu  nominate  had  nominated  him- 
self, and  probate  was  granted  to 
him. 
{I)  Infra,  p.  197,  note  (»). 

0  a 
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and  in  seTeral 
degrees. 


Substituted 
executors. 


Tf  instituted 
executor 
iiccepts  office 
iind  dies  intes- 
tHtc  tlie  sub- 
stitutes are  all 
excluded : 


;;!'! 


if 
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with  others :  bnt  in  the  latter  case  they  are  all  considered  in 
law  in  the  light  of  an  individual  person  (m).  Likewise  a 
testator  may  appoint  several  persons  as  executors  in  several 
degrees :  as  where  he  makes  his  wife  executrix,  but  if  she 
will  not  or  cannot  be  executrix,  then  he  makeb  his  son 
executor ;  and  if  his  son  will  not  or  cannot  be  executor,  then 
he  makes  his  brother,  and  so  on  (n).  In  which  case  the  wife 
is  said  to  be  instituted  executor  in  the  first  degree,  B.  is  said 
to  be  sub8u„uced  in  the  second  degree,  C.  to  be  substituted  m 
the  third  degree,  and  so  on  (o).  It  must  be  observed,  that 
if  an  instituted  executor  once  accepts  the  oflSce,  and  after- 
wards dies  intestate,  the  substitutes,  in  what  degree  soever, 
are  all  excluded ;  because  the  condition  of  law,  (if  he  will 
not  or  cannot  be  executor,)  was  once  accomplished  by  such 


(m)  Toller,  37.  See  post,  Pt.  ill. 
Bk.  I.  Ch.  II. 

(n)  Swinb.  Pt.  4,  s.  19,  pi.  1. 
Qodolph.  Pt.  2,  c.  4,  8. 1.  So  where 
a  testator  appointed  his  sor  sole 
executor,  but  in  the  event  of  his 
f^oing  abroad,  or  being  or  remain- 
ing abroad  for  upwards  of  two 
calendar  months,  then  he  ap- 
pointed B.  his  executor,  and  the 
son  after  the  death  of  the  testator 
went  abroad  without  taking  pro- 
bate and  there  remained,  Sir  J.  P. 
Wilde  granted  probate  to  B.,  but 
reserved  power  to  the  son  to  prove 
the  Will :  In  the  goods  of  Lane,  33 
L.  J.,  P.  M.  &  A.  185. 

(o)  The  substituted  executor 
cannot  propound  the  Will,  till  the 
person  first  named  executor  has 
been  cited  to  accept  or  refuse  the 
office :  Smith  v.  Crofts,  2  Cas. 
temp.  Lee,  557.  But  where  a  tes- 
tatrix appointed  her  nephew 
Charles  her  executor,  "but  in 
case  he  shall  happen  at  the  time 
of  my  decease  to  be  abroad,  or 
from  any  other  cause  incapable  of 


acting  as  such  executor,  then  ami 
in  such  case  I  appoint  my  nephew 
Eardley  executor,  to  act  only 
dunng  such  time  as  the  said 
Charles  shall  be  resident  abroail, 
or  otherwise  incapp.Me  of  acting,' 
and  the  nephew  Charles  died  in 
the  lifetime  of  kl  e  testatrix,  probate 
was  granted  by  Sir  John  Dodson  to 
the  nephew  Eardley,  as  executor : 
In  the  goods  of  Wilmot,  2  Robert 
579.  In  the  goods  of  Langford,  L. 
R.  IP.  &D.  458.  In  that  case  an 
appointment  of  A.  as  executor,  and 
"in  case  of  his  absence  on  foreign 
duty,"  of  B.  as  executrix,  wm 
held  to  be  an  appointment  of  B.  as 
substituted  executrix  in  the  event 
of  A.'s  absence  from  the  country 
when  the  necessity  for  proving 
the  Will  arose  ;  A.  was  iu  Eng- 
land at  the  time  of  the  testator's 
death,  but  was  absent  on  foreign 
service  in  her  Miyesty's  navy  when 
the  application  for  probate  was 
made,  and  was  likely  to  be  absent 
for  some  years ;  probate  was 
Q.  anted  to  B. 
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acceptance  of  the  instituted  executor  (p).      But  where  a 
testator  appoints  an  executor,  and  provides  that  in  caee  of 
\n  death,  another  should  be  substituted ;  on  the  death  of  unless  testator 
the  original  executor,  although  he  has  proved  the  Will,  the  expressly  pro- 
executor  so  substituted  may  be  admitted  to  the  office,  if  it  ''  **' 
appear  to  have  been  the  testator's  intention  that  the  sub- 
stitution should  take  place  on  the  death  of  the  original 
executor,  whether  happening   in  the  testator's  lifetime,   or 
afterwards  (q). 
'Wheve  a  testatrix  appointed  A.  and  B.  executors  of  her  last  Several  cxecu- 

toM  with  power 

Will,  and  "in  case  of  the  death  of  either  of  them,"  em-  to  survivor  to 

powered  the  survivor  to  appoint  another,  "  so  that  there  one.""* 

should  continue  to  be  two  executors  : "  Upon  the  death  of  A,, 

B.  appointed  C.  executor  to  act  with  him :  C.  did  not  take 

probate  during  the  lifetime  of  B. :  And  it  was  held  by  Sir  H. 

Jenner  Fust,  that  probate  might  pass  to  C,  and  that   he 

might  appoint  another  executor  to  act  with  him  (r).     So 

where  a  testator  bequeathed  his  estate  in  trust  to  F.  and  G., 

who  were  nominated  executors,  with   directions  co-ijointly 

with  the  testator's  wife  to  appoint  a  third  person  as  trustee 

and  executor,  it  was  held  by  Sir  H.  Jenner  Fast  that,  though 

there  was  no  probability  of  agreement  betwean  F.  and  G.,  and 

the  testator's  wife,  in  the  choice  of  such  third  person,  the 

appointment  of  executors  was  not  thereby  void,  but  that  F. 

and  G.  were  entitled  to  probate,  with  a  power  reserved  for 

the  third  person  when  appointed  (s) . 


(}»)  Swinb.  Pt.  4,  s.  19,  pi.  10. 
Godolph.  Pt.  2,  c.  4,  s  2. 

(q)  In  the  goods  of  Lighton,  1 
Uagg,  235.  In  the  goods  of  John- 
son, 1  Sw.  &  Tr.  17.  In  the  goods 
ofr.isttr,  L,  R.  2P.  &D.  304.  So 
he  may  ue  admitted  if  the  intention 
i*  tliat  the  substituted  executor 
shall  1)0  executor,  if  the  original 
ciecutor  cannot  or  will  not  act,  and 
the  latter  dies  in  the  testator's 
lifetime ;  In  the  goods  of  Betts,  30 
L.  J.,  P.  M.  &  A.  167. 


(r)  In  the  goods  of  Deichman,  .'3 
Curt.  123. 

(s)  Jackson  i:  Paulet,  2  Robert. 
344.  It  was  objected  that,  under 
the  Wills  Act,  probate  could  be 
decreed  only  to  a  person  named  in 
adiily  executed  testamentary  paper. 
But  the  Court  said,  the  case  was 
not  like  one  where  a  testator,  in 
his  Will,  reserves  to  himself  a 
power  to  deal  hereafter  with  his 
Will  by  writings  not  duly  exe- 
cuted.   (See  ante,  p.  89.) 
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Appointment 
of  executors, 
in  a  Will  re- 
voked by  codi- 
cil naming  a 
"sole  execu- 
tor:" 

appointment 
bad  for  uncer- 
tainty. 


Of  the  Appointment  of  Executors.      [Pt.  i.  Bk.  iii. 

Where  the  testator  in  his  Will  appointed  two  persons  his 
executors,  and  in  a  codicil  named  his  wife  "  sole  execntrii 
of  this  my  Will,"  the  Court  held  that  the  appointment  of 
executors  in  the  Will  was  revoked  (t). 

An  appointment  of  "A.  as  my  executor  with  any  two  of 
my  sons,"  was  held  bad,  as  to  the  sons,  for  uncertainty  (u). 


(«)  In  the  goods  of  Lowe,  3  Sw. 
&  Tr.  478.  But  a  reappointment 
in  a  subsequent  Will  of  one  of  the 
executors  named  in  a  former  Will 
with  a  new  co-executor  is  no  revo- 
cation of  the  appointment  of  exe- 
cutors in  the  first  Will :  In  the 
•{oods  of  Leese,  31  L.  J.,  P.  M.  &  A. 
169.  Where,  however,  in  a  similar 
case,  the  word  "  sole ''  was  used  in 
a  subsequent  Will,  the  first  ap- 
pointment was  held  to  be  revoked. 
In  the  goods  of  Daily,  L.  R.  1  P.  & 
D.  628. 

(u)  In  the  goods  of  Bay  lis,  2  Sw. 


&  T.  613.  Where  a  testator,  havin" 
three  sisters  living  when  he  made 
his  Will,  appointed  "  one  of  my 
sisters  "  sole  executrix,  and  t^o  of 
the  sisters  died  in  his  lifetime. 
Sir  J.  Hannen  held  that  the  ap- 
pointment was  void  &om  uncer- 
tainty. In  the  goods  of  Blackwell, 
2  P.  D.  72.  As  to  the  admis- 
sion of  parol  evidence  to  correct  an 
imperfect  description  of  the  exe- 
cutor contained  in  a  Will,  see  In 
the  goods  of  De  Rosaz,  2  P.  D. 
66. 


IN  WHAT  Wi 
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CHAPTER  THE  THIRD. 


IN  WHAT  WAYS   THE  APPOINTMENT   OF  EXECUTOR   UAT  BE 
QUALIFIED. 

IhE  appointment  of  an  executor  may  be  either  absolute 
or  qualified.  It  may  be  absolute,  when  he  is  constituted 
certainly,  immediately,  and  without  any  restriction  in  regard 
to  the  testator's  effects,  or  limitation  in  point  of  time  (a). 
it  may  be  qualified,  by  limitations  as  to  the  time  or  place 
wherein,  or  the  subject-matter  whereon,  the  office  is  to  be 
exercised :  or  the  creation  of  the  office  may  be  conditional. 

It  may  be  qualified  by  limitations  in  point  of  time,  inas- 
much as  the  time  may  be  limited  when  the  person  appointed 
shall  begin,  or  when  he  shall  cease,  to  be  executor.  Thus  if 
one  appoint  a  man  to  be  his  executor  at  a  certain  time,  as 
at  the  expiration  of  five  years  after  his  death  (b),  or  at  an 
UDcertain  time,  as  upon  the  death  or  marriage  of  his  son  (c), 
this  is  a  good  appointment.  Where  the  deceased  appointed 
two  executors,  and,  in  case  of  the  death  of  either  of  them, 
appointed  two  others  to  be  executors  in  their  stead ;  on  the 
death  of  the  original  executor  who  had  alone  proved  the  Will, 
the  substituted  executors  were  admitted  to  the  office  {d). 
So  if  a  man  appoints  his  son  to  be  executor  when  he  shall 
come  to  full  age  (e),  such  qualified  appointment  is  good :  and 
in  the  meantime  he  has  no  executor.    Again,  the  testator 


Appointment 
of  executor : 

absolute : 

qualified. 


I,  Limitations 
in  point  of 
time : 

as  to  when  the 
executor  shall 
begin  to  exe* 
cute  his  oflBce : 


(o)  Toller,  36. 

(6)  Swinb.  Pt.  4^  «.   17,  pL  1. 
Wentw.  Off.  Ex.  2S,  14tb  edition. 

(c)  Swinb.  Pt  4,  b.  17,  pi.  4. 

(d)  In  the  goods   of  Lighton, 
I  Hagg.  S35 :    A  proxy  of  consent 


was  exhibited  from  the  original 
executor  who  had  not  proved.  See 
also  Accord.  In  the  goods  of  John- 
son, 1  Sw.  &  Tr.  17. 

(e)  Wentw.  Off.  Er  22,  23, 14th 
edition. 


mf^ 


200 


I   ■! 


If 


as  to  when  he 
shall  cease  : 


in  these  cases 
an  adminis- 
ti-ator  may  be 
HMpointeil  till 
there  be  an 
executor,  or 
after  the 
executorship 
is  ended, 

2.  Limitations 
in  point  of 
place. 


Appointment  of  Executors.     [Pt.  i,  Bk.  m, 

may  appoint  the  executor  of  A.  to  be  his  executor:  and 
then  if  he  die  before  A.  he  has  no  executor  till  A.  die  (/). 
So  a  man  may  make  A.  and  B.  his  executors,  and  appoint 
that  A.  shall  not  intermeddle  during  the  life  of  B.,  and  by 
this  they  shall  be  executors  successively,  and  not  jointly  (j). 
Likewise  the  testator  may  appoint  a  person  to  be  bis  executor 
for  a  particular  period  of  time  only,  as  during  fire  years  next 
after  his  decease  (/*),  or  during  the  minority  of  his  son,  or  the 
widowhood  of  his  wife  (i),  or  until  the  death  or  marriage  of 
his  son  (k).  In  a  case  (I)  where  a  widow  was  appointed 
executrix  and  residuary  legatee  for  life,  with  remainder,  as 
to  the  residue,  to  the  nieces  of  the  testator,  and  by  a  codicil 
it  was  provided,  that,  in  case  she  thought  proper  to  marry 
again,  she  and  the  nieces  should  agree  on  proper  persons  to 
be  trustees,  to  whom  she  was  directed  to  assign  all  the  real 
and  personal  estate,  in  trust  for  the  uses  of  the  Will,  but  eo 
as  not  to  be  liable  to  the  debts,  or  subject  to  the  power,  of 
her  second  husband,  it  was  held  that  her  executorship  ex- 
pired on  her  second  marriage. 

In  these  cases,  if  the  testator  does  not  appoint  a  person  to 
act  before  the  period  limited  for  the  commencement  of  the 
office  on  the  one  hand,  or  after  the  period  limited  for  its 
expiration  on  the  other,  the  Court  of  Probate  may  commit 
administration  to  another  person,  until  there  be  an  executor, 
or  after  the  executorship  is  ended  (m). 

In  like  manner,  the  appointment  may  be  limited  in  point 
of  place :  as  thus,  the  testator  may  make  A.  his  executor  for 
his  goods  in  Cornwall,  B.  for  those  in  Devon,  and  C.  for  those 


(/)  Wentw.  Off.  Ex.  22,  23, 
14th  edit.  Godolph.  Pt.  2,  c.  2, 
8.  4. 

(g)  Wentw.  Off.  Ex.  31,  14th 
edition.   Bro.  Executors,  156. 

{h)  Swinb.  Pt  4,  s.  17,  pi.  1. 

(i)  Wentw.  Off.  Ex.  29,  14th 
edition.      Qodolph.    Pt.  2,  c.  2, 

8.3. 

(jfc)  Swinb.  Pt.  4,  s.  17,  pi.  4. 


(l)  Bond  V.  Faikney,  2  Cas.  temp. 
Lee,  371. 

(m)  Swinb.  Pt.  4,  s.  17,  pi.  2. 
Plowd.  279,  281  :  This  will  be  an 
administration  cum  testamento  an- 
nexo,  and  the  person  entitled  to  it 
will  be  discovered  by  referrig  to 
the  rules  respecting  that  species  of 
administration :  See  poet,  Pt.  i. 
Bk.  V.  Ch.  III.  §  I. 
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in  Somerset  (n) :  or  he  may  make  different  executors  for  his 
goods  in  different  dioceses,  or  different  provinces  (o) :  or, 
vhicb  seems  more  rational  and  expedient,  he  may  so  divide 
the  duty  when  his  property  is  in  various  countries  (p). 

Again,  the  power  of  an  executor  may  he  limited  as  to  the  3,  Limitations 
subject-matter  upon  which  it  is  to  he  exercised.  Thus  the  j^ct^matter  ** 
t«stator  may  make  A.  his  executor  for  his  plate  and  house- 
hold staffs  B.  for  his  sheep  and  cattle,  C.  for  his  leases  and 
eslates  by  extent,  and  D.  for  his  debts  due  to  him  (q).  So  a 
person  may  be  made  executor  for  one  particular  thing  only, 
«8  touching  such  a  statute  or  bond,  and  no  more  (r).    And 


In)  Swinb.  Pt.  4,  s.  18,  pi.  1, 
GoJolph.  Pt.  2,  c.  2,  8.  3.  Wentw. 
Off.  Ex.  29, 14th  edition.  Spratt 
r.Harris,  4Hagg.  408,  409. 

(o)  Swinb.  Pt.  4,  s.  18,  pi.  4. 

{},)  Spratt  V.  Harris,  Toller,  36. 
4  Hagg.  408,  489.  Where  a  testa- 
tor appointed  a  man  who  was 
resident  in  Portugal,  to  be  his  exe- 
cutor "in  Portugal,"  it  was  held 
that  tlie  words  "  in  Portugal "  were 
eijuivalent  to  "  for  Portugal,"  and 
that  such  executor  was  not  entitled 
to  probate  in  this  country  :  Velho 
f.  Leite,  3  S\v.  &  Tr.  456.  Again, 
Where  W.  made  a  Will  in  Eng- 
land in  1861,  ancLappointed  £.  and 
0.  executors  thereof,  and  in  May, 
IBS),  being  in  India,  he  made  a 
codicil,  and  on  the  9th  of  Tune 
executed  a  paper,  whereby  he 
appointed  E.  &  F.  "my  execu- 
tors in  this  country  ; "  The  Court 
held  that  the  context  of  the  paper, 
giving  the  testator's  reasons  for  the 
appointment  of  E.  and  F.,  showed 
that  he  did  not  mean  them  to  have 
any  power  over  his  property  in 
England,  and  granted  probate  to 
B.  and  C.  without  re8er\'ing  power 
to  E.  and  F. ;  In  the  goods  of 
Wallich,  3  Sw.  &  Tr.  423.      If 


power  had  been  reserved  of  making 
a  similar  grant  to  them,  this,  it 
would  seem,  would  not  affect  the 
validity  of  the  probate.  In  the 
goods  of  Pulman,  3  Sw.  &  Tr.  269. 
But  where  a  testator  executed  two 
Wills,  one  disposing  of  property  in 
Tasmania,  and  appointing  execu- 
tors resident  in  Tasmania;  the 
other  disposing  of  property  in  Eng- 
land, and  appointing  three  execu- 
tors distinct  from  those  appointed  in 
the  other  Will,  the  Court  granted 
probate  to  issue  of  both  Wills  as 
together  containing  the  Will  of  the 
testator.  In  the  goods  of  Harris, 
L.  R.  2  P.  &  D.  83. 

(q)  Dyer,  4,  tt.  Wentw.  Off.  Ex. 
29,  14th  edition.  Godolph.  Pt.  2, 
c.  3,  pi.  2,  3. 

(r)  Wentw.  Off.  Ex.  29,  14th 
edition.  Davies  v.  Queens  Proc- 
tor, 2  Robert.  413.  But  when  the 
testator  said,  "I  make  my  wife  my 
full  and  wiiole  executrix  of  all  my 
cattle,  corn,  and  movable  goods," 
and  said  nothing  of  what  should 
be  done  with  the  residue  of  his  es- 
tate, as  leasee  and  debts,  Jones  and 
Croke,  Justices,  held  that  she  was 
sole  and  absolute  executrix  for  the 
whole  estate,  as   well  leasee  uud 
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Separate  exe- 
cutors may  all 
be  sued  as  one 
«zecutor. 


4.  The  ap- 
pointment 
may  be  con- 
ditlonal. 


Appointment  of  Executors.     [Pt.  i.  Bk.  iir.  H  Ch.  in.]    In  wl 

the  same  Will  may  contain  the  appointment  of  one  execntor 
for  general,  and  another  for  limited  purposes  (s).  Bnt 
although  a  testator  may  thus  appoint  separate  executors  of 
distinct  parts  of  his  property,  and  may  divide  their  authority, 
yet  quoad  creditors,  they  are  all  executors,  and  as  one  execu- 
tor, and  may  he  sued  as  one  executor  {t). 

Lastly,  the  appointment  may  he  conditional ;  and  the  con- 
dition may  he  either  precedent  or  suhsequent  (u).  Thus  it 
may  be,  that  he  give  security  to  pay  the  legacies,  and  iii 
general  to  perform  the  Will  hefore  he  acts  as  executor  (x). 
In  Alice  Francis'  case  (y),  the  testator  willed,  that  if  his  wife 
suffered  J.  S.  to  enjoy  Blackacre  for  three  years,  then  she 
should  be  his  executrix ;  but  if  she  disturbed  J.  S.,  then  he 
made  his  son  executor :  It  was  held  in  C.  B.  by  all  the 
Justices  (The  Lord  Anderson  at  first  dissentiente)  that  she 
was  executrix  presently ;  for  this  should  not  be  construed  a 
condition  precedent,  but  as  a  condition  to  abridge  her  power 
to  be  executrix,  if  she  perform  it  not. 


debts  as  other  things :  Bitt  Berke- 
ley, Justice,  thought  that  she  was 
a  special  executrix  for  the  things 
named,  and  not  a  general  execu- 
trix :  Rose  v.  Bartlett,  Cro.  Car. 
293.  Where  a  testator  by  his  Will 
gave  several  specific  legacies,  but 
did  not  dispose  of  the  residue  of 
his  personal  estate,  and  appointed 
his  daughter  executrix  ■;'  all  pro- 
perty not  named  in  his  Will,  the 
Court  refused  to  grant  probate  of 
the  Will  to  the  daughter  as  execu- 
trix thereof.  In  the  goods  of 
Wakeham,  L.  B.  2  P.  &  D.  396. 

(s)  Lynch  v.  Bellew,  3  Phillim. 
424. 

(()  Rose  V.  Bartlett,  Cro.  Car. 
29a 

(u)  Wentw.  Off.  Ex  23,  14th 
edi'jon.  Godolph.  Pt.  2,  c.  2,  s.  1. 
Should  the  executorship  be  deter- 
mined by  a  breach  of  the  condition. 


yet  all  acts  done  by  the  executor 
in  pursuance  of  his  office,  before 
such  condition  broken,  are  good : 
Godolph.  Pt.  2,  c.  2,8. 1.  Sufoit, 
Pt.  I.  Bk.  VI.  Ch.  III. 

(x)  Godolph.  Pt.  2,  c  2, 8. 1. 
Wentw.  Off.  Ex.  28, 14th  edition, 
Where  A.  made  B.  and  C.  eiecu- 
tors,  and  added,  "I  will  that  C. 
shall  pay  my  other  execntor  all 
such  debts  as  he  owes  me,  before 
he  meddle  with  anything  of  this 
my  Will,  or  take  any  advantage  of 
this  my  Will  for  the  discharge  of 
the  same  debts,  for  that  I  have 
made  him  one  of  my  executors,"  it 
wa3  held  that  C.  could  not  admin- 
ister, or  be  executor,  befor*  he 
paid  the  debts  :  Stapletonv.  True- 
lock,  3  Leon.  2,  pi.  6. 

(y)  Dyer,  4,  pL  8,  in  margin. 
Wentw.  Off.  Ex,  28, 14th  edition. 


Cb.  in.]    In  what  ways  it  may  he  qualified. 

In  a  case  where  an  executor  was  appointed,  provided  he 
proved  the  Will  within  three  calendar  months  next  after  the 
death  of  the  deceased,  it  was  held,  that,  in  computing  the 
time,  the  day  of  the  death  was  to  he  excluded  (z).  But  if  he 
fails  to  prove  the  Will  within  three  months,  his  appointment 
isToid  (at  all  events  if  there  he  suhstituted  executors),  though 
the  failure  were  through  the  inadvertence  of  his  solicitor,  and 
though  he  has  acted  in  the  execution  of  the  trust  of  the 
WiU  (a). 

It  is  not  thought  expedient  to  go  further  into  the  law  of 
conditional  appointments  of  executors,  which  the  reader  vnll 
find  fhlly  discussed  in  Swinburne  {h)  and  Godolphin  (c). 
The  parts  of  the  subjects  which  seem  necessary  to  be  intro- 
duced into  this  Treatise  will  be  found  subsequently,  when 
conditional  legacies  are  considered  {d). 
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(j)  In  the  goods  of  Wilmot,  1 
Cart.  1. 

(fl)  In  the  goods  of  Day,  7  Notes 
of  Cos.  553.  See  also  In  the  goods 
of  Lane,  33  L  J.,  P.  M.  &  A.  185, 


ante,  p.  196,  note  (n). 
(h)  Pt.  4,  8.  5—16. 
(c)  Pt.  1,  c,  13,  14.     Pt.  2,  c.  2. 
\d)  Pott,  Pt.  III.  Bk.  III.  Ch.  II. 

§  VI. 


It 


1.  Where 
there  is  a  gole 
executor,  his 
executor  repre- 
sents the  first 
testator : 


but  his  admin- 
istrator does 
net ; 
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CHAPTER  THE  FOURTH. 

IN   WHAT   CASES   THE   APPOINTED   EXECUTOR   MAY   TliANSJIIT 
HIS   APPOINTMENT. 

Although  the  executor  cannot  assign  the  executor- 
ship (a),  yet  the  interest  vested  in  Lim  by  the  Will  of  the 
deceased  may,  generally  speaking,  be  continued  and  kept 
alive  by  the  Will  of  the  executor ;  so  that  if  there  be  a  sok 
executor  of  A.,  the  executor  of  such  executor  is,  to  all  intents 
and  purposes,  the  executor  and  representative  of  the  first 
testator  (b).  But  if  the  first  executor  dies  intestate,  then  his 
administrator  is  not  such  a  representative,  but  an  adminis- 
trator de  bonis  non  of  the  original  testator  must  be  appointed 
by  the  Court  of  Probate  (c) ;  for  the  power  of  an  executor  is 
founded  upon  the  special  confidence  and  actual  appointment  of 
the  deceased ;  and  such  executor  is  therefore  allowed  to  trans- 
mit that  power  to  another,  in  whom  he  has  equal  contideDce ; 
and  so  long  as  the  chain  of  representation  is  unbroken  h 
any  intestacy,  ohe  ultimate  executor  is  the  representative  of 
every  preceding  testator  :  But  the  administrator  of  the  exe- 


'I; 


(n)  Bedell  v.  Constable,  Vaugh. 
182, 

{b)  Com.  Dig.  tit.  Administra- 
tion (G)  tit.  Administration  (B.  6). 
Touchst.  464.  Stat.  2fl  Edw. 
III.  pt.  5,  c.  5.  Weutw.  Oli'.  Exe- 
cutor, 4(51,  14th  edition.  2  Bl. 
Comm.  50e.  The  rule  is  the  aame, 
though  the  original  probate  was  a 
lijnited  one  :  In  the  goods  of  Beer, 
2  Robert.  349.  See  post,  Vt  ill.  Bk. 
I.  Ch.  Ill  as  to  whether  a  power 
given  to  an  executor  is  transmis- 
sible to  his  executor. 

(c)  Bro.    Abr.     Administrator, 


pi.  7.  Co  1.  Dig.  Administrator 
(B.  (i).  2  Bl.  Connn.  500.  See  In 
the  goods  of  Martin,  3  Sw,  &Tr, 
1.  In  the  goods  of  Brid^'er,  4  P. 
J).  77.  Thus  it  was  iield  that  tiie 
adminiKtnitrix  of  an  executm 
could  not  sue  for  the  double  ralue 
of  lands  held  over,  after  notice  to 
quit  under  a  demise  from  the  tes- 
tator, contrary  to  stat.  4  Geo.  U. 
c.  28,  without  taking  out  adminis- 
tration de  bonis  noii,  even  though 
the  tenant  luul  iittorned  to  her : 
Tingrey  i'.  Brown,  1  lies'.  &  I'liU. 
310. 


Ch.  IV.]    Transmisdhility  of  ike  Office  of  Executor. 

cntor  Is  merely  the  officer  of  the  Court  of  Probate  and  has  no 
priritj  or  relation  to  the  original  testator,  being  only  com* 
missioned  to  administer  the  effects  of  the  intestate  executor, 
juid  not  of  ihe  original  testator  {d) . 

If  the  first  executor  should  die,  without  having  proved  the 
Will  («),  the  executorship  is  not  transmissible  to  his  executor, 
bnt  is  wholly  determined,  and  an  administrator  cum  teatamento 
mnexo  must  be  appointed  (/).  Hence  it  follows  that  if  the 
person  appointed  executor  dies  before  the  testator  there  must 
be  administration  cum  testamento  annexo  (ff). 

A  married  woman,  being  executrix,  might,  even  before  the 
MarriedWomen's  Property  Act,  continue  the  chain  of  represen- 
tation, by  making  ^-^r  own  executor  (g). 

In  Ban  v.  Carter  (h),  Elizabeth  Chapman,  a  married 
woman,  made  a  Will,  merely  executing  a  power  given  her 
bv  the  marriage  settlement,  but  she  also  went  on  to  appoint 
Elizabeth  Carter  sole  executrix  of  that  her  Will :  She  died 
in  the  lifetime  of  her  husband ;  and  the  Ecclesiastical  Court 
granted  probate  of  this  Will  in  the  general  form  :  the  Testa- 
trix was  herself  the  executrix  of  a  former  husband,  Thomas 
And  it  was  held  that  the  general  probate  of  her 
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the  executor  of 
the  executor 
does  not  repre- 
sent the  first 
tesUitor,  unless 
the  first  execu- 
tor proves  the 
Will. 


Transmission 
of  executorsliip 
by  a  ferae 
covert  execu- 
trix. 


t  ■>• 


(li)  ?  Bl.  Comra.  606.  How- 
ever, the  administrator  durante 
minore  cetate  of  the  executor  of  an 
executor  is  the  representative  of 
the  first  testator ;  for  Huch  an  ad- 
miniatrator  is  loco  Executoris: 
Anon.  1  Freem.  287.  Contra, 
Limmer  v.  Every,  Cro.  Eliz.  211, 
«s  cited  by  C.  B.  Gilbert,  in  Bac. 
Alir.  Executors  (B.  8).  But  see 
Mr.  Smirke'g  note,  in  his  valuable 
edition  of  Freeman. 

(«)  But  if  administration  cum 
Mmtnto  annexo  has  I  jeu  granted 
under  his  letter  of  attorney  for  his 
u<e  or  Iwnefit  to  another,  it  is  the 
«iime  thing  as  if  he  had  proved  the 
^Viil  himself:  In  the  goods  of 
liaynrd,  1   Robert.  70!).     S.  C.  7 


Not  Cos.  117,  and  a  grant  to  the 
attorney  of  an  executor  does  not 
break  the  chain  of  representation. 
In  the  goods  of  Murguia,  9  P.  D. 
236. 

(/)  Isted  V.  Stanley,  Dyer, 
372  a.  Hayton  v.  Wolfe,  Cro. 
Jao.  614.  Wentw.  Off.  Ex.  82, 
14th  edit.  Day  v.  Chatfield,  1 
Vern.  2C)0.  Wankford  v.  Wank- 
ford,  1  Salk.  308.  Anon.  3  Sulk. 
21. 

(/)  Brown  v.  Poyns,  Sty.  147, 
Pullea  V.  Sergeant,  S!  Clmn.  Uep. 
300. 

{g)  Birkott  ».  Vanderconi,  3 
Hagg.  750,  antt,  p.  47. 

(/i)  2  Cox,  429. 


■  ■  'i 
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If  there  arc 
several  execu- 
tors, no  inte- 
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missible, 
except  to  the 
executor  of  the 
survivor. 
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Will  transmitted  the  representation  to  Elizabeth  Garter,  bo 
as  to  make  her  the  personal  representative  of  the  first  testator 
Thomas  Hawley  (t). 

If  there  are  several  executors  appointed,  and  one  of  them 
dies,  leaving  one  or  more  of  his  co-executors  living,  no 
interest  in  the  executorship  is  transmissible  to  his  own 
executor,  but  the  whole  representation  survives,  and  will  be 
transmitted  ultimately  to  the  executor  of  the  survivin<T  exe- 
cutor, unless  he  dies  intestate.  Thus,  if  A.  makes  £.  and  C. 
executors,  then  B.  makes  J.  S.  executor  and  dies,  and  afkr- 
wards  C.  dies  intestate,  the  executor  of  B.  shall  not  be  exe- 
cutor of  A.,  because  the  executorship  wholly  and  solely 
vested  in  C.  by  the  survivorship ;  and  so  administration  k 
bonis  non  shall  be  committed  {j). 

The  law  was  formerly  the  same  where  there  were  several 
executors,  and  one  alone  proved  the  Will,  and  the  rest  re- 
nounced before  the  Ordinary ;  there,  upon  the  death  of  him 
who  proved,  no  interest  was  transmitted  to  his  executor,  if 
any  of  those  who  refused  were  surviving  {k).  But  the  law 
is  altered  in  this  respect  by  the  Court  of  Probate  Act,  1857, 
B.  79  {I). 

The  conditions  under  which  the  chain  of  executorship  is 
broken  in  law  have  been  thus  tersely  enumerated  in  a  recent 
edition  of  a  Text-book  on  Probate  Practice  (m) : — 

1.  When  the  immediate  sole  acting  executor  dies  intestate 
or  testate  without  appointing  an  executor. 

2.  When  the  survivor  of  the  immediate  acting  executors 
dies  intestate. 


(t)  But  a  limited  probate  will 
not  continue  the  chain  of  repre- 
sentation :  In  the  goods  of  Bayne, 
1  Sw.  &  Tr.  132.  The  proctice  of 
granting  limited  probate  in  tlio 
case  of  Wills  of  married  women 
has  since  the  Married  Women's 
Property  Act,  1882,  been  altered 
and  probate  in  the  general  form 
will  now  bo  granted  (see  ante,  p. 
fi3,  note  (ri) ),  and  it  would  seem, 


that  in  such  case,  tlic  representa- 
tion would  be  unbroken. 

(i)  Wentw.  Off.  Ex,  216,  14lh 
edition.  In  the  goods  of  Smith,  3 
Curt.  31. 

(A)  Arnold  v,  Blencowe,  1  Coi, 
426. 

(0  See  post,  p.  233. 

(to)  Tristram  &  Cooto's  Probate 
Practice,  10th  ed.  p.  173. 
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3.  When  the  remote  sole  acting  executor  to  whom  an 
executorship  has  been  transmitted  downwards,  per  catenam, 
dies  intestate. 

4.  When  the  survivor  of  the  remote  acting  executors  dies 
intestate. 

5.  When  the  remote  executor  or  executors  renounce  the 
probate  of  their  own  testator's  Will  or  have  been  cited  and  do 
not  appear. 

6.  When  the  remote  executor  or  executors  die  without 
liaving  proved  their  own  testator's  "Will. 

7.  When  of  two  or  more  executors  who  have  died  after 
probate  taken  by  them,  it  is  impossible  to  show  which  survived 
*he  other  or  others. 

d.  When  one  of  the  executors,  having  renounced  before 
1  Jan.,  1858,  has  survived  the  other  executor  or  executors. 


An  executor 
lie  ton  tort. 


What  acts  con- 
stitute an  exe- 
cutor dc  ton 
toii. 
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CHAPTER  THE  FIFTH. 


OF   AN  EXECUTOR   DE    SON   TORT. 


JCIAVING  thus  considered  the  appointment  of  executors 
by  legal  means,  it  remains  to  treat  of  a  class  who  are  in  some 
sort  regarded  as  executors,  but  who  assume  the  office  by  their 
own  intrusion  and  interference. 

If  one,  who  is  neither  executor  nor  administrator,  iuter- 
meddles  wiih  the  goods  of  the  deceased,  or  does  any  other  act 
characteristic  of  the  office  of  executor,  he  thereby  makes  him- 
self what  is  called  in  the  law,  an  executor  of  his  own  wrong, 
or  more  usually,  an  executor  de  son  tort  (a). 

A  very  slight  circumstance  of  intermeddling  with  the  goods 
of  the  deceased  will  make  a  person  executor  de  son  tort. 
Thus  it  is  said  in  Dyer,  in  margine  (b),  that  milking  the 
cows,  even  by  the  widow  of  the  deceased,  or  taking  a  dog, 
will  constitute  an  executorship  de  son  tort.  So  in  one 
case  the  trking  a  Bible,  and  in  another  a  bedstead  (c),  were 
held  sufficient,  inasmuch  as  they  were  the  indicia  of  the 
person  so  interfering  being  the  representative  of  the  de- 
ceased (d).  So  if  a  man  kills  the  cattle  (e),  or  uses  or  gives 
away,  or  sells  any  of  the  goods  (/),  or  if  he  takes  the  goods 


(a)  The  definition  of  an  execu- 
tor de  8<m  tort,  liy  Swinburne,  Qo- 
dolphin,  and  Wentworth,  is  in  the 
same  words,  vix.,  "  He  who  takes 
upon  himself  the  office  of  executor 
by  intrusion,  not  being  so  consti- 
tuted by  the  deceased,  nor,  for 
want  of  suph  constitution,  substi- 
tuted'.by  the  [Ecclesiastical]  Court 
to  administer  ;"'Swinb.  Pt.  4,8.  23, 
pi.  1.    Godolph.  Pt.  2,5  c,  8,  b.  1. 


Wentw.  Off.  Ex.  c.  14,  p.  320, 14tli 
edition.  But  the  term  is,  in  tin 
older  books,  sometimes  applied  to 
a  lawful  executor,  who  mal-admin- 
isters  ;  as  by  the  Lord  Dyer,  in 
Stokes  V,  Porter,  Dyer,  167,  a. 

(6)  P.  166,  b. 

(c)  Robin's  case,  Noy,  69. 

{<{)  Toller,  38. 

(e)  Oodolph.  Pt.  2,  c.  8,  e.  4, 

(/)  Read's  case,  5  Co.  33,  k 


fm^ 
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to  satisfy  his  own  debt  or  legacy  (g) :  or  if  the  wife  of  the 
dftieased  takes  more  apparel  than  she  is  entitled  to,  she  will 
become  executrix  de  son  tort  (h).  So  there  may  be  a  tort 
executor  of  a  term  for  years:  as  where  a  man  enters  upon 
the  land  leased  to  the  deceased,  and  takes  possession,  claim- 
ing the  particular  estate  (f) :  though  with  respect  to  a  term 
of  years  in  reversion  there  can  be  no  executorship  of  this 
nature,  because  it  is  incapable  of  entry  (k).  And  if  he  that 
lias  from  the  Ordinary  letters  ad  colligendum,  sell  or  dispose 
of  any  goods,  though  otherwise  subject  to  perishing,  it  makes 
Mm  executor  of  his  own  wrong  ;  even  though,  by  the  letters 
(i((  colligendum,  he  be  warranted  thereunto ;  for  the  judge 
himself  may  not  do  so  (I). 

Again,  if  a  man  demands  the  debts  of  the  deceased,  or 
makes  acquittances  for  them,  or  receives  them  (m),  he  will 
become  executor  de  son  tort.  In  the  case  of  Padget  v. 
Prifst  (n),  it  was  held,  that  if  a  man's  servant  sells  the 
goods  of  the  deceased,  as  well  after  his  death  as  before,  by 
the  directions  of  the  deceased  given  in  his  lifetime,  and  pays 
the  money,  arising  therefrom,  into  tho  hands  of  his  master. 
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Padget  V.  Priest,  2  Term  Rep.  97. 
(iodolph.  Pt.  2,  c.  1,  8.  1.  Swinb. 
Pt.  4,  B.  23 :  So  if  he  gives  them 
away  to  the  poor  :  Dyor,  166,  b.  iu 
iiiarg, 

(j)  Godolph.  Pt.  2,  c.  8,  e.  1. 
Swinb.  Pt.  4,  8.  23. 

(/t)  Wentw.  Off.  Ex.  c.  14,  p. 
325,  Uth  edition.  Godolph.  Pt.  2, 
(•M.  1.    Swinb.  Pt.  4,  8.  23. 

(i)  Godolph.  Pt.  2,  c.  8,  b.  5. 
And  see  2  Preat.  on  Convey,  p.  319 
'  f'i.  Where  the  entry  of  the 
wi'ungdoer  is  general,  he  is  a  dis- 
seisor of  the  fee-simple,  and  not 
an  executor  de  son  tort :  Ibid.  See 
idsit  Bbo,  Abr.  Executors  (B.  3),  1. 

(^)  Kenrick  v.  Burgess,  Moor. 

120, 

(')  Anon.  Dyer,  266,  o.  Wentw. 
Of'  Ex.  c.  14,  p.  324,  14th  edition. 
W.E.-VOL.  I.  * 


Godolph.  Pt.  2,  c.  8,  s.  1.  Swinb. 
Ft.  4,  s.  23.  In  what  cases  the 
mere  taking  possession  of  the  goods 
of  the  deceased  will  or  will  not 
create  an  executorship  rfe  son  tort, 
see  Read's  cose,  5  Co.  33,  6.  1  Roll. 
Ab.  918,  pi.  5.  Wentw.  OH'.  Ex. 
327,  I4th  edition.  Swinb.  Pt.  6, 
8.  22,  pi.  2.  Serle  v.  Waterworth, 
4  M.  &  W.  9,  post,  p.  213.  Some 
possession  is  colourable,  and  wtili 
none  in  law  to  charge,  &c.,  as  in 
the  case  of  an  overseer  or  super- 
visor (see  ante,  pp.  193,  194),  or 
one  who  is  made  executor  by  u 
Will,  which  is  afterwards  dis- 
proved by  the  proving  of  one 
later  ;  Dyer,  160,  b. 

(m)  Godolph.  Pt.  2,  c.  8,  s.  1. 
Swinb.  Ft.  4,  s.  23. 

(n)  2  T.  R.  97. 
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Of  an  Executor  de  son  tort.    [Pt.  i.  Bk.  iii. 

this  makes  the  master,  as  well  as  the  servant,  executor  de  ion 
tort.  And  it  seems  to  he  estahlished  that  the  agent  of  an 
executor  de  son  tort  collecting  the  assets,  with  a  knowledge 
that  they  helong  to  the  testator's  estate,  and  that  his  principal 
is  not  the  legal  personal  representative,  may  himself  be  treated 
as  an  executor  de  son  tort  {o). 

So  if  a  man  pays  the  debts  of  the  deceased,  or  tbe  fees 
about  proving  his  Will,  this  will  constitute  him  executor  d^ 
son  tort  ( p) ;  bur.  it  is  otherwise  if  he  pays  the  debts  or  fees 
with  his  own  money  (q). 

Living  in  the  house,  and  carrying  on  the  trade  of  the 
deceased  (a  victualler),  was  held  a  sufficient  intermeddling 
to  make  the  defendant  executor  de  son  tort,  notwithstanding 
his  wife  (the  daughter  of  the  deceased)  proved  the  Will  after 
the  action  was  commenced,  and  she  and  her  husband  were 
acting  together,  and  were  in  the  house  before  the  death  of 
the  testator  (r). 

Likewise,  if  a  man  sue  as  executor,  or  if  an  action  be 
brought  against  him  as  executor,  and  he  pleads  in  that 
character,  this  will  make  him  executor  de  son  tort  («). 

With  respect  to  fraud,  by  the  statute  43  Eliz.  c.  8,  after 
reciting  that  "forasmuch  as  it  is  often  put  in  ure  to  the 
defrauding  of  creditors,  that  such  persons  as  are  to  have  the 
administration  of  the  goods  of  others  dying  intestate  com- 
mitted unto  them,  if  they  require  it,  will  not  accept  the 
same,  but  suffer  or  procure  the  administration  to  be  granted 
to  some  stranger  of  mean  estate,  and  not  of  kin  to  the 
intestate,  from  whom  themselves  or  others  by  their  means 
do  take  deeds  of  gifts  and  authorities  by  letter  of  attorney, 
whereby  they  obtain  the  estate  of  the  intestate  into  thtir 
hands,  and  yet  stand  not  subject  to  pay  any  debts  omi^ 
by  the  same  intestate,  and  so  the  creditors  for  lack  of  know- 


(o)  Sharland  v.  Mildon,  6  Hare, 
468. 

( p)  Oodolph.  Pt.  2,  c.  8,  8.  1. 
Swinb.  Pt.  8,  p.  22. 

(q)  Ibid.     Went.  Off.  Ex.  326, 


14th  edition, 

(r)  Hooper  v.  Summenett, 
Wightw.  16. 

(«)  Godolph.  Pt.  2,  c.  8,  s.  1. 
Com.  Dig.  AdminiBtrator  (C.  1). 


i^^m^ 
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ledge  of  the  place  of  habitation  of  the  administrator,  cannot 
arrest  him  nor  sue  him ;  and  if  they  fortune  to  find  him 
ont,  yet  for  lack  of  ability  in  him  to  satisfy  of  his  own  goods 
the  value  of  that  he  hath  conveyed  away  of  the  intestate's 
goods,  or  released  of  his  debts  by  way  of  wasting,  the  creditors 
cannot  have  or  recover  their  just  and  due  debts,"  it  is  enacted 
"that  every  person  and  persons  that  hereafter  shall  obtain, 
receive,  and  have  any  goods  or  debts  of  any  person  dying 
intestate,  or  a  release  or  other  discharge  of  any  debt  or  duty 
that  belonged  to  the  intestate  upon  any  fraud  as  is  aforesaid, 
or  without  such  valuable  consideration  as  shall  amount  to  the 
value  of  the  same  goods  or  debts,  or  near  thereabouts, 
(except  it  be  in  or  towards  satisfaction  of  some  just  and 
principal  debt  of  the  value  of  the  sam'  goods  or  debts  to 
him  owing  by  the  intestate,  at  the  time  of  his  decease,)  shall 
be  charged  and  chargeable  as  executor  of  his  own  wrong  (0  ; 
and  so  far  only  as  such  goods  and  debts  coming  to  his 
hands,  or  whereof  he  is  released  or  discharged  by  such 
administrator  will  satisfy,  dedu'^ting  nevertheless  to  and  for 
himself  allowance  of  all  just,  due,  and  principal  debts  upon 
good  consideration,  without  fraud,  owing  to  him  by  the 
intestate  at  the  time  of  his  decease,  and  of  all  other  payments 
made  by  him  which  lawful  executors  or  administrators  may 
and  ought  to  have  and  pay  by  tbe  laws  and  statutes  of  this 
realm." 

So,  if  in  his  lifetime  the  deceased  made  a  deed  of  gift,  or 
bill  of  sale,  of  all  his  goods  and  chattels  to  another,  in  fraud 
of  his  creditors,  and  the  donee  after  the  death  of  the  donor 
disposes  of  these  goods  and  chattels,  by  these  means  he  shall 
be  executor  in  his  own  wrong  (u). 

When  the  Will  is  proved,  or  administration  granted,  and 
another  person  then  intermeddles  with  the  goods,  this  shall 
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(t)  See  Godolpli.  Pt.  2,  c.  8,  b.  2. 
Swinb.  Pt.  4,  s.  23.  Kitchen  v. 
Dixon,  Goldsb.  116,  pi.  12.  2  H. 
Bl.  26,  n.  (6). 

(«)  Godolph.  Pt.  2,  c.  8,  «.  1. 


1  Sid.  31,  pi.  9.  1  Roll.  Abr.  549. 
(C.  1),  pL  3.  Stamford's  case,  2 
Leon.  223.  Hawes  v.  Leader,  Cro. 
Jttc.  271.  Edwards  v.  Ilarben,  2 
T.  R.  687. 

p  2 
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not  make  him  executor  de  son  tort,  by  construction  of  law, 
because  there  is  another  personal  representative  of  right 
against  whom  the  creditors  can  bring  their  actions;  and 
such  a  wrongful  intermeddler  is  liable  to  be  sued  as  a 
trespasser  (x).  But,  though  there  be  a  lawful  executor  or 
administrator,  yet  if  any  other  take  the  goods  claimmj  them 
as  executor,  or  pays  debts  or  legacies,  or  intermeddles  as 
executor,  in  this  case,  because  of  such  express  claiming  to  be 
executor,  he  may  be  charged  as  executor  of  his  own  wrong, 
although  there  were  another  executor  of  right  (y). 

But  there  are  many  acts  which  a  stranger  may  perform 
without  incurring  the  hazard  of  being  involved  in  such  an 
executorship;  such  as  locking  up  the  goods  for  preserva- 
tion {z),  directing  the  funeral,  in  a  manner  suitable  to  the 
estate  which  is  left,  and  defraying  the  expenses  of  such 
funeral  himself,  or  out  of  the  deceased's  effects  («),  making 


(x)  Anonymous,  1  Salk.  313. 
Godolph.  Pt.  2,  c.  8,  8.  3  :  but  one 
who  gets  the  goods  of  the  testa- 
tor into  his  hands  may  be  sued  as 
executor  de  son  tort,  although  after- 
wards and  before  the  writ  brought, 
administration  be  legally  granted 
to  another :  Ibid.  Kellow  v.  West- 
combe,  1  Freem.  122. 

(i/)  Read's  case,  5  Co.  34,  a. 
Went.  OflF.  Ex.  326,  14th  edition. 
Godolph.  Pt.  2,  s.  1.  Swinb.  Pt.  4, 
8.  23.  Com.  Dig.  Administrator 
(C.  1).  However,  this  was  denied 
at  N.  P.  in  Hall  v.  Elliott,  Pcake, 
N.  P.  C.  87,  by  Lord  Kenyon,  who 
said  it  was  impossible  there  should 
be  a  lawful  executor,  and  an  exe- 
cutor de  son  tort,  at  the  same  time. 
Observations  to  the  same  effect 
were  also  made  by  Sir  T.  Plumer, 
MR.,  in  Tomlin  v.  Beck,  1  Turn. 
&  B,  438,  where  his  Honor  held, 
that  a  person  who  was  permitted 
by  an  executor  to  possess  himself 


of  part  of  the  assets  of  a  testntcr, 
and  who,  after  the  executor's  tleatli, 
and  when  there  was  no  legal  re- 
presentative, either  of  the  testator 
or  the  executor,  retained  the  asset*, 
and  acted  in  the  execution  of  the 
trusts  of  the  Will,  was  not  execu- 
tor de  son  tort  to  the  original  tes- 
tator. 

(a)  Godolph.  Pt.  2,  c.  8,  s.  6.  So 
if  one  do  but  take  a  horse  of  the 
deceased,  and  tie  him  in  his  own 
stable  :  Godolph.  Pt.  2,  c.  8,  s.  3, 
Weutw.  Off.  Ex.  385, 14th  edition. 

(a)  Dyer,  166,  b.  in  margin. 
Fitzh.  Executors,  pi.  24.  1  Roll. 
Abr.  918,  Executors  (C.  2),  pi.  4. 
Wentw.  Off.  Ex.  c.  14,  p.  323, 14th 
edition.  Godolp'i.  Pt,  2,  c.  8, «.  ft 
Harrison  v.  Rowley,  4  Vos.  21C. 
So  where  a  party  receives  a  debt 
due  to  the  estate  of  a  person  de- 
ceased, for  the  purpose  of  provid- 
ing the  funeral,  he  will  not  there- 
by become  chargeable  as  executor 


Ch.  v.]         Of  an  Executor  de  son  tort. 

an  inventory  of  his  property  (6),  feeding  his  cattle  (c), 
repairing  his  houses,  or  providing  necessaries  for  his 
children  (d) :  for  these  are  offices  merely  of  kindness  and 
charity  (e). 

In  the  case  of  Serle  v.  Waterworth  (/),  the  widow  of  a 
hairdresser,  one  Joseph  Waterworth,  who  died  in  October, 
1836,  continued  to  reside  in  his  house  and  keep  open  the 
shop  (through  which  was  the  entrance  to  the  house),  but 
there  was  no  proof  of  any  articles  being  sold  :  In  December, 
she  received  notice  of  a  bond  debt  of  1001.  due  from  him, 
and  had  his  goods  valued :  On  January  3rd,  1837,  on  the 
application  of  a  creditor,  to  whom  Joseph  Waterworth,  at 
the  time  of  his  death,  owed  241.  for  goods,  she  gave  a  pro- 
missory note  for  that  amount,  payable  to  the  creditor  twelve 
months  after  date :  In  March,  she  took  out  administration : 
It  was  held,  in  an  action  against  her  on  the  promissory  note, 
that  this  tvas  not  evidence  to  charge  her  as  executrix  de 
ton  tort  (g). 
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i(  son  tort;  unless  he  receive  a 
greater  sum  than  is  reasonable  for 
that  purpose,  regard  being  had  to 
the  estate  and  condition  of  the  de- 
ceaaed ;  which  is  a  questiv/ii  for  the 
jury ;  Camden  v.  Fletcher,  4  Mees. 
&W.378. 
(6)  Godolph.  Pt.  2,  c.  8,  8.  6. 

(c)  Godolph.  Pt.  2,  c.  8,  s.  8. 

(d)  Godolph.  Pt.  2,  c.  8,  s.  6. 

(«)  Swinb.  Pt.  2,  s.  2.3.  Bac. 
Abr.  tit.  Executors  (B.  3),  1  Toller 
41. 

(/)  4  Mees.  &  W.  9. 

((/)  The  defendant  had  pleaded 
that  one  Josepli  Waterworth,  be- 
fore and  at  the  time  of  his  death, 
WHS  indebted  to  the  plaintiff  in 
24/,  for  soods  sold,  which  sum  was 
due  to  tile  plaintiff  at  the  time  of 
llie  making  of  the  note  in  the 
(ieclarntioii  mentioned  ;  that  the 
phiiulitr,  after  the  dtath  of  Joseph, 


applied  to  the  defendant  for  pay- 
ment ;  whereupon  in  compliance 
with  his  request,  the  defendant, 
after  the  death  of  Joseph,  for  and 
in  respect  of  the  death  so  remain- 
ing due  to  the  plaintiff  as  aforesaid 
and  for    no   other   consideration 
whatever,  made  and  delivered  the 
note  to  the  plaintiff;    and   that 
Joseph  died  intestate,  and  that  at 
the  time  of  the  making  and  de- 
livery of  the  note,  no  adininistia- 
tion  had  been  granted  of  his  effects, 
nor  ivas  there  anij   executor  nf  his 
estate,  nor  any  person  liable  for  the 
debt  so  remaining  due  to  the  plain- 
tiff as  aforesaid  ;  and  the  plea  then 
averred  that  there  never  was  any 
consideration  for  the  said  note  ex- 
cept 08  aforesaid  :  Tiie  Barons  of 
tiie  Exchequer  held,  after  verdict 
for  the  defendant,  that   the  plea 
was  no  answer  to  the  declaration, 
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If  another  man  takes  the  goods  of  the  deceased,  and  sells  or 
gives  them  to  me,  this  shall  charge  him  as  executor  of  hi& 
own  wrong,  hut  not  me  (/t).  Accordingly,  where  a  lessee 
died  intestate  during  the  term,  and  his  widow  entered,  with- 
out taking  administration,  and  paid  rent,  and  afterwards  her 
scn-in-law  took  the  premises,  with  her  concurrence  and  with 
the  assent  of  the  landlord,  and  paid  rent  and  continued  to 
occupy  during  the  remainder  of  the  term ;  it  was  held  that 
he  could  not  be  considered  us  assignee  in  law  of  the  lease ; 
for  though  the  widow  might  have  been  chargeable  as  execntris 
de  8on  tort,  he  had  not  made  himself  executor  de  son  tort  by 
taking  the  premises  from  her  (i). 

Again,  if  a  person  sets  up  in  himself  a  colourable  title  to 
the  goods  of  the  deceased,  as  where  he  claims  a  lien  on 
them,  though  he  may  not  be  able  to  make  out  bis  title 
completely,  he  shall  not  be  deemed  an  executor  de  son 
tort  {k).  So  if  a  man  lodge  in  my  house,  and  die  there, 
leaving  goods  therein  behind  him,  I  may  keep  them,  until  I 
can  be  lawfully  discharged  of  them,  without  making  my';elf 
chai'geable  as  executor  in  my  own  wrong  (l).    Or  if  I  take 


inasmuch  as  it  did  not  negative 
every  consideration  for  the  promis- 
sory note,  for  that  it  did  not  allege 
there  were  no  assets  ;  and  the  effect 
of  giving  the  note  was,  at  all  events, 
to  preclude  the  plaintiff,  for  a  year, 
from  suing  the  defendant,  in  case 
she  should  afterwai-ds  take  out  ad- 
ministration, which  was  a  suffi- 
cient consideration  for  the  giving 
of  the  note  :  But  this  decision  was 
afterwards  overruled  in  the  Ex- 
chequer Chamber  ;  Nelson  v.  Serle, 
4  Mev...  &  W.  795. 

(A)  Godolph.  Pt  2,  c.  8,  s,  1. 
Com.  Dig.  Administrator  (C.  2). 
It  might  be  otherwise,  if  a  case  of 
collusion  could  be  made  out,  and 
possibly  he  might  be  sued  in 
Equity,  Hill  v.  Curtis,  L  B.  1  Eq. 


90.  See  also  stat.  43  Eliz.  c.  8,  antt, 
pp.  210,  211.  The  executor  of  an 
executrix  de  son  tort  is  not  liable  for 
a  breach  of  contract  committed  by 
the  person  with  whose  property 
the  executrix  de  son  tort  has  inter- 
meddled :  Wilson  v.  Hodson,  L.  R. 
7  Ex.  84;  unless  indeed  the  executor 
de  son  tort  was  guilty  of  a  devasta- 
vit so  as  to  bring  the  case  within, 
30  Car.  ii.  c.  7,  s.  2,  ib. 

(i)  Paull  V.  Sunpson,  9  Q.  B.  365, 
Comp.  Williams  v.  Heales,  L  E.  9 
C.  P.  177. 

(k)  Flemings  v.  Jarrat,  1  Esp. 
N.  P.  C.  336. 

(0  Godolph.  Pt.  2,  c.  8,  s.  3. 
Swinb.  Pt,  4,  s.  23.  Com.  Dig. 
Administrator  (C.  2). 
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the  goods  of  the  deceased  by  mistake,  supposing  them  to  be  my 
own,  this  will  not  make  me  executor  of  my  own  wrong  (m). 

Likewise,  a  man  who  possesses  himself  of  the  e£fects  of  the 
deceased,  under  the  authority  of  and  as  agent  for  the  rightful 
executor,  cannot  be  charged  as  executor  de  son  tort  (n). 
Bat,  although  a  person  cannot,  therefore,  be  charged  as  such 
while  he  acts  under  a  power  of  attorney,  made  by  one  of 
seTeral  executors  who  has  proved  the  Will,  yet  if  he  continues 
to  act  after  the  death  of  such  executor,  he  may  be  charged 
as  executor  de  son  tort,  though  he  act  under  the  advice 
of  another  of  the  executors,  who  has  not  proved  or  adminis- 
tered (o). 

In  Beavan  v.  Lord  Hastings  (p),  an  Englishman  having 
died  intestate  in  Belgium,  possessed  of  real  and  personal 
property  there,  his  brother  went  over  from  England  and 
obtained  representation  to  him  pur  et  simple,  which  by  the 
Belgian  Law  imposed  upon  him  a  personal  obligation  to  pay 
all  the  debts  of  the  intestate  independently  of  the  amount 
of  the  assets :  The  intestate's  brother  afterwards  returned 
to  this  country,  but  did  not  take  possession  of  any  property 
in  England  belonging  to  the  intestate  :  A  creditor  of  the 
intestate  obtained  letters  of  administration  to  him  in 
England :    And  it  was  held  by  Wood,  V.-C,  that  he  could 
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(m)  Ibid. 

(n)  Hall V.  Elliott,  Peake,N.  P.  C. 
87.  A  person  who  deals  with  the 
goods  of  a  testator,  as  agent  of 
executors  who  afterwards  prove 
the  Will,  cannot  be  treated  as  ex- 
ecutor (fe  ton  tort.  Sykes  ».  Sykes, 
L.  R.  5  C.  P.  113.  It  has  been 
held,  however,  to  be  no  defence 
that  the  goods  were  taken  by  con- 
«ent  of  a  person  to  whom  admin- 
istration was  afterwards  granted : 
Panons  v.  Mayesden,  1  Freem. 
152 ;  But  in  Hill  v.  Curtis,  L.  B. 
1  Eq.  90,  it  was  held  by  Wood, 
V.-C,  that  where  A.  took  posses- 


sion of  goods  as  the  agent  of  B. 
and  by  his  order,  and  B.  after- 
wards took  out  administration, 
the  agency  and  order  prevented 
the  act  of  A.  from  being  the  act 
of  an  executor  de  son  tort;  for 
that  the  tort  of  B.  was  purged 
by  his  becoming  administrator, 
and  his  order  became  rightful  al> 
initio,  so  that  the  agent's  act  was 
also  purged.  But  see  poitj  p.  220, 
note  (r). 

(o)  Cottle  V.  Aldrich,  4  Maule  & 
Set w.  175.  But  see  Tomhn  V.  Beck, 
ante,  p.  212,  note  (y). 

(p)  2  Kay  &  J.  724. 
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Liability  of 
executor  de 
son  tort ; 


in  an  action  or 
suit  by  a  cre- 
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not  sue  the  intestate's  brother  in  equity  in  respect  of  the 
personal  liability  which  he  had  so  incurred,  but  tbat  Lis 
remedy  to  recover  his  debt  was  at  law.  His  Honor  beld  also 
that  the  intestate's  brother,  as  he  had  not  taken  poiisessiou 
of  any  of  the  English  property  of  the  intestate,  was  not  an 
executor  de  son  tort. 

The  question  whether  executor  de  son  tort,  or  not,  is  a 
conclusion  of  law,  and  not  to  be  left  to  a  jury :  whether  tlie 
party  did  certain  acts  is  indeed  a  question  for  a  jury ;  but 
when  these  facts  are  established,  the  result  from  them  is  a 
question  of  law  (q). 

When  a  man  has  so  acted,  as  to  become  in  law  an  executor 
de  son  tort,  he  thereby  renders  himself  liable,  not  only  to  au 
action  by  the  rightful  executor  or  administrator,  but  also  to 
be  sued  as  executor  by  a  creditor  of  the  deceased  (r),  or  by  a 
legatee  (s) :  for  an  executor  de  son  tort  has  all  the  liabilities, 
though  none  of  the  privileges,  that  belong  to  the  character 
executor  (t). 

In  au  action  by  a  creditor  he  shall  be  named  executor 


(g)  Padget  v.  Priest,  2  T.  R.  99. 

(r)  Godolph.  Pt.  2,  c.  8,  s,  2. 
On  this  ground,  in  a  case  where 
the  defendant  acted  as  executor, 
but  did  not  take  out  probate  till 
sixteen  years  after  the  testator's 
death,  the  Lord  Chancellor  (Eldon) 
allowed  a  plea  of  the  Statute  of 
Limitations ;  because  he  might 
liave  been  sued  as  executor  de  son 
tort :  Webster  v.  Webster,  10  Ves. 
93.  See  also  Coote  v.  Whittington, 
L.  R.  16  Eq.  534,  from  which  case 
it  appears  that  an  executor  de  son 
(or<  is  liable  to  au  account  in  Equity 
for  such  assets  as  he  has  received, 
and  so  far  as  you  can  state  that  he 
has  received  a  particular  asset,  but 
he  is  not  liable  to  a  general  account 
unless  he  has  received  everything. 
In  such  an  action  the  personal  re- 
presentative   is   not  a  necessary 


party.  As  to  the  personal  repre- 
sentative beii!3  a  necessary  party 
in  an  administration  actioii,  $<.e 
post,  Pt.  V.  Bk.  ir.  Oh.  2. 

(«)  1  Roll.  Abr.  910,  Executois 
(F.),  pi,  1.  Bac.  Abr.  Executors 
(B,  3),  3. 

(<)  Carmichael  v.  Camiicbael,  2 
Phill.  C.  C.  103,  per  Lord  Cotten- 
ham.  Rayner  v.  Koehler,  L  li. 
14  Eq.  262  ;  Coote  v.  Whittington, 
L.  R.  16  F  .  534.  But  see  Gary  r. 
Hills,  L.  R.  15  Eq.  79.  Notwitli- 
standing  the  above  dictum  of  Lord 
Cottenham,  an  executor  de  umi  tort 
can  discharge  himself  by  account- 
ing to  the  rightful  executor, 
although  one  executor  cannot  dis- 
charge himself  by  accounting  to  a 
co-executor.  Hill  v.  Curtis,  L  R.  1 
Eq.  90-98. 
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cenerally  (u) ;  for  the  most  obvious  conclusion  which 
stiaugers  can  form  from  his  conduct  is,  that  he  has  a  Will 
of  the  deceased,  wherein  he  is  appointed  executor,  but  has 
notyet  proved  it  (r).  And  accordingly  it  has  been  held(a:), 
that  if  a  man  be  sued  as  the  executor  of  an  executor  for  a 
debt  of  the  original  testator,  it  is  no  answer  to  the  action, 
that  he  is  only  executor  de  son  tort  to  the  original  rightful 
executor.  If  there  should  be  also  a  lawful  executor,  they 
may  be  joined  in  the  suit,  or  sued  severally :  but  it  is  other- 
wise, if  there  be  a  lawful  administrator,  for  he  cannot  be 
joined  in  a  suit  with  the  executor  de  son  tort  (y). 

And  if  the  executor  de  son  tort,  being  sued  by  a  creditor, 
slioald  plead  ne  unques  executor,  on  which  issue  should  be 
joined,  this  issue,  on  proof  of  acts  by  the  defendant,  such  as 
constitute  in  law  an  executorship  de  son  tort,  would  be  found 
against  him,  and  the  judgment  thereon  would  be,  that  tl  j 
plaintiff  do  recover  the  debt  and  costs,  to  be  levied  out  of  the 
assets  of  the  testator  if  the  defendant  have  so  much,  but  if 
not,  then  out  of  the  defendant's  own  goods  (z). 

However,  though  an  executor  de  son  tort  cannot  by  his 
own  wrongful  act  acquire  any  benefit,  yet  he  is  protected  in 
all  acts  not  for  his  own  benefit,  which  a  rightful  executor  may 
do.  And,  accordingly,  if  he  pleads  properly,  he  is  not  liable 
beyond  the  extent  of  the  goods  which  he  has  administered  (a). 
Therefore,  in  an  action  by  a  creditor  of  the  deceased,  under 
a  plea  of  plene  administravit,  he  shall  not  be  charged  beyond 
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(u)  Coulter's  case,  5  Co.  31,  a. 
Godolph.Pt.  2,  c.  8,  8.  2.  1  Saund. 
265,  note  (2)  to  Osborne  v.  Rogers. 

(i)  2  Black.  Conim.  507,  8.  The 
possession  and  occupation,  or  med- 
dling with  the  goods,  is  that  which 
gives  notice  to  creditors  whom 
they  are  to  sue  as  executor :  By 
the  Lord  Dyer,  Wentw.  Off.  Ex. 
«•  H,  322, 14th  edition. 

W  MejTick  V.  Anderson,  14 
Q.B,719. 

(!/)  Wentw.  Off.  Ex.  p.  328, 14th 


edition.  Godolph.  Pt  2,  c.  8,  s.  2. 
Com.  Dig.  Administrator  (C.  3). 
There  cannot  be  an  administrator 
de  son  tort :  the  law  knows  no 
such  appellation  :  Godolph.  Pt.  2, 
c.  8,  8.  2. 

(s)  Wentw.  Off.  Ex.  c.  14,  pp. 
331,  332,  14th  edition.  1  Saund. 
336,  b.  note  (10)  to  Hancock  v. 
Prowd.  Hooper  v.  Summersett, 
Wightw.  19,  by  Thompson,  B. 

(a)  Godolph.  Pt.  2,  c.  8,  s.  2. 
Wentw.  Off.  Ex.  331,  14th  edition. 


*.;i. 
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m. 


the  assets  which  came  to  his  hands  (b) :  and  in  support  of 
this  plea,  he  may  give  in  evidence  the  payments  by  himself 
of  just  dehts  of  the  deceased,  of  equal  or  superior  degree  to 
that  on  which  the  action  is  brought,  which  have  exhausted 
such  assets  (c).  So  even  after  action  brought,  be  may  apply 
the  assets,  which  are  in  his  hands,  to  the  payment  of  a  debt 
of  superior  degree,  and  plead  such  payment  in  bar  of  the 
action  (d).  So  he  may  give  in  evidence,  under  the  same  plea, 
that  he  has  delivered  the  assets  to  the  rightful  executor  or 
administrator  before  action  brought  (e).  An  executor  rfe  son 
tort  may  well  plead  ne  unques  executor  and  also  plene  admim- 
travit,  and,  although  on  the  former  issue  he  should  be  un- 
successful, he  laay  have  a  verdict  on  the  latter  (/). 
But  it  is  no  defence  either  under  a  plea  of  plene  adminii- 


(b)  Dyer,  166,  6.  in  margin.  1 
Saund,  265,  note  Cf,)  to  Osborne  v. 
Rogers.  Hooper  v.  Summei-sett, 
Wightw.  21,  per  curiam.  Yardley 
V.  Arnold,  Carr.  &  M.  434. 

(c)  Wentw.  c.  14,  pp.  'M3,  334, 
14tli  edition.  Mountford  v.  Gib- 
son, 4  East,  454,  In  the  judgment 
of  Le  Blanc,  J.,  2  Black.  Comm. 
608.  Bac.  Abr.  Executors  (B.  3),  2. 

(rf)  Oxenham  v.  Clapp,  2  Barn. 
&  Adol.  309.  See  further,  post, 
Pt  III.  Bk.  II.  Ch.  II.  §  III. 

(«)  Anon.  1  Salk.  313.  Padget 
V.  Priest,  2  T.  R.  97,  in  the  judg- 
ments of  Ashurst,  J.,  and  Buller, 
J.  Curtis  V.  Vernon,  3  T.  R.  590, 
in  Lord  Kenyon's  judgment.  Hill 
V.  Curtis,  post,  p.  iUi),  note  (/(!).  In 
Sarmel  v.  Morris,  C  C.  &  P.  620, 
which  was  an  action  of  trover,  the 
plaintiff  had  pledged  the  goods  in 
question  to  a  parish  pauper  for  a 
debt :  On  the  panper'e  death,  the 
defendants,  who  were  the  parish 
overseers,  took  the  goods,  together 
witU  those  of  the  pauper,  in  order 
to  pay  the  expeufsof  his  funeral ; 


When  the  bill  for  the  coin  ww 
brought  in  by  one  Joseph,  wlio 
had  made  it  by  t1<eir  order,  they 
proposed  that  he  should  have  all 
the  goods,  to  make  what  he  anild 
of  them,  if  he  would  pay  the  rent 
due  to  the  landlord  of  the  house 
in  which  the  pauper  had  lived, 
and  all  the  funeral  expetocs ;  To 
this  proposal  Joseph  assented,  awl 
took  the  goo<ls  and  sold  them: 
And  Parke,  B.,  held,  that  although 
the  defendants,  by  taking  the 
goods  on  the  death  of  the  paupr, 
liad  made  themselves  executors 
de  son  tort,  yet  as  the  jury  fouml 
that  the  agroeiiient  with  Joseph 
amounted  to  a  transfer  of  the 
office,  and  not  to  a  sale  of  the 
goods  to  him  by  the  defendants, 
they  were  not  liable  to  the 
plaintiff,  because,  he  being  a 
pawnor  of  thj  goods,  «  mere 
seizure  of  them  did  not  amount  to 
conversion. 

(/)  Hooper    v.     Summertttt, 
Wight.  20,  by  Wood,  B. 


Ch.  v.]         Oj  an  Executor  de  son  tort. 

irmt,  or  a  special  plea,  that  after  action  brought,  and  before 
plea  pleaded,  the  defendant  delivered  over  the  assets  to  the 
rightfal  executor  or  administrator  (</) :  not  even,  though,  in 
fact,  no  administration  was  granted  to  any  one  till  after  the 
action  vas  brought  (/().  So  payments  made  by  an  executor 
k  (on  tort,  pending  a  suit  in  equity  for  an  account  of  an 
intestate  s  estate,  to  a  person  who  took  out  administration 
after  the  institution  of  the  suit,  and  was  thereupon  made  a  co- 
defendant,  were  not  allowed  (i). 

And  it  has  been  said  that  a  man  who  is  sued  in  equity  as 
executor  de  son  tort,  jointly  with  the  rightful  executor,  cannot 
set  up  as  a  defence  that  he  had,  even  before  the  bill  was  filed, 
accounted  for  his  receipts  and  payments  to  his  co-defendanb, 
aud  paid  over  the  balance  ;  for  that  an  executor  de  son  tort 
cannot,  by  settling  with  the  porsonol  representative,  discharge 
liimself  from  liability  to  the  parties  beneficially  interested  in 
the  testator's  estate  (k).  So  the  agent  oi  an  executor 
(le  son  tort,  who  has,  by  collecting  the  assets,  made  himself 
also  liable  as  executor  de  son  tort,  cannot  discharge  himself 
by  showing  that  he  has  duly  accounted  for  his  receipts  to  his 
principal ;  for  the  rule  that  the  receipt  of  the  agent  is  the 
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in)  Curtis  V.  Vernon,  3  T.  R. 
587.  S.  C.  affirmed  in  Error,  2  H. 
Black,  18,  The  reason  seems  to 
W  tliat  the  creditor  would  thereby 
be  put  into  a  worse  situation  ;  he 
would  have  to  bring  a  second 
action  against  the  rightful  execu- 
tor :  Oxenham  v,  Clapp.  2  B.  & 
Adol.  316. 

{h)  Curtis  V.  Vernon,  3  Tr.  587. 
2H.B1. 18. 

(i)  Layfleld  v.  Layfield,  7  Sim. 
172.  But  gee  Hill  v.  Curtis,  L.  R. 
1  Eij.  90,  Setonon  Decrees,  4th  ed. 
886. 

{k)  Cannicaael  v.  Carmichael,  2 
Ml.C.C.  101,y«r  Lord  Cntten- 
ham.  But  this  dictum  was  doubted 
byWood,V..C.,in  Hill  r.  Curtis, 


L.  R.  1  Eq.  90  :  Lord  Cotten- 
ham  appears  to  have  been  influ- 
enced by  the  reasoning  that  even 
the  rightful  executor  cannot  dis- 
cliarge  himself  by  settling  accouc^' 
with  a  co-executor  :  But  Wood, 
V.-C,  pointed  out  the  reason  for 
this,  viz.,  that  a  rightful  executor 
is  bound  to  administer  the  assets 
wliich  he  receives,  and  it  is  not 
enough  sii.iply  to  hand  them  over 
to  his  co-executor :  But  an  execu- 
tor lie.  son  tort  is  not  so  bound  ; 
and  may  discharge  himself  by 
showing  that  he  has  delivered  the 
assets  to  the  rightful  executor  bo- 
fore  action  brought.  Ante,  pp. 
216,  218. 


% 
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Executor  de 
son  tort  cannot 
plead  a  retainer 
for  his  own 
debt: 


even  though 
debt  is  of  supe- 
rior degree : 


or  though 
rightful  execu- 
tor or  adminis- 
trator assent 
to  retainer  : 
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III. 


but  he  may 
retain  if  after- 
wards he  ob- 
tain adminis- 
tration. 


receipt  of  the  principal   does   not   apply  to  the  case  of  a 
wrong-doer  {I). 

An  executor  de  son  tort  cannot  give  in  evidence,  under 
plene  administravit,  or  specially  plead,  a  retainer  for  his  own 
debt :  for  otherwise  the  creditors  of  the  deceased  would  h 
running  a  race  to  take  possession  of  his  goods,  without  takin" 
administration  to  him(wi)-  And  it  will  make  no  difference 
though  the  debt  due  to  the  executor  de  son  tort  be  of  a 
superior  degree  to  that  of  the  creditor  who  brings  the  action 
against  him  (n) :  Nor  though  the  rightful  executor  or 
administrator  has  assented  to  such  retainer  (o).  If  tlie 
executor  de  son  tort  should  plead  the  retainer  to  satisfy  bis 
own  debt,  the  plaintiff,  though  he  had  sued  the  defendant  as 
executor  generally,  may  reply,  that  he  is  executor  de  mn 
tort  (p).  If  he  attempts  to  give  the  retainer  in  evidence, 
under  plene  administravit,  the  plaintiff  must  show  the  Will, 
and  who  are  the  rightful  executors  (q). 

Yet  if  an  executor  de  son  tort  afterwards,  even  pendenk 
lite,  obtains  administration,  he  may  retain ;  for  it  legalises 
those  acts  which  were  tortious  at  the  time  (r).  And,  there- 
fore, if  subsequently  to  the  replication  that  he  is  executor 
de  son  tort,  he  obtains  administration,  he  may  rejoin  that  fact 
by  way  of  plea  2>uis  darrein  continuatice  ,■  for  it  is  cousisteut 
with  the  retainer  in  the  plea  (s) 


'i|   "f 


(1)  Sharland  v.  Ikfiklon,  5  Hare, 
469.  Unless  the  executor  de  smi 
tort,  subsequently  become  ndininis- 
tratoi',  Ibid :  Hill  v.  CurtiB,  L.  R, 
1  Eq.  90,  100. 

(m)  Coulter's  case,  6  Co.  30,  a. 
8.  C.  Cro.  Eliz.  630.  Wentw.  Of!'. 
Ex.  c.  14,  p.  3;)3,  14tli  edit. 

(n)  Curtis  v.  Vernon,  2  T.  R. 
687.     2  H.  Bl.  18. 

(o)  Itnd. 

(p)  Alexander  v,  Lnne,  Yelv. 
137. 

{q)  Arnold  r.  Arnold,  Buller, 
N.  P.  143. 


(r)  Pyne  r.  Woolland,  2  Venli. 
180.  Williamson  v.  Norwitcli,  Sty. 
337.  1  Saund.  2G5,  note  (2),  tj 
Osborne  v.  Rogers.  But  if  adniiii- 
istration  be  granted  to  one  alttr 
lie  hath  intermeddled  wronjjluliv 
with  the  deceused's  goods,  tliiswiil 
not  purge  the  wrong  done  bi'foio ; 
and,  therefore,  a  creditor  may  sue 
him  U8  executor  de  mi  tort,  or  nsa 
lawful  administrator,  at  \m  elec- 
tion :  Laury  v.  Aldred,  2  Broum. 
18?      '^odo'  h.  Pt.  2,  »  t 


nra 


>    ^.  A.:; 
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With  respect  to  the  liability  of  an  executor  de  son  tort  at  His  liability  in 

■  PIT  11  ^^  action  by 

the  suit  of  the  lawful  representative  of  the  deceased,  there  are  the  rightful 

several  authorities  to  show,  that  if  the  rightful  executor  or  ^''«*"'°''' 

administrator  bring  an    action  of  trover  or    trespass,   the 

executor  de  son  tort  may  give  in  evidence,  uuder  the  general 

issue,  and  in  mitigation  of  damages,  payments  made  by  him 

ia  the  rightful    course    of   administration  (t) :    upon  this 

(round,  that  the  payments  which  are  thus,  as  it  is  termed, 

rHOuped  in  damages,  were  such  as  the  lawful  executor  or 

administrator  would  have  been  bound  to  make  ;  and,  therefore, 

it  cannot  be  considered  as  any  detriment  to  him,  that  they 

were  made   by    an    executor   de    son   tort  (u).      But    the 

executor  de  son  tort  cannot  plead,  in  bar  to  an  action  by 

tlie  rightful  executor  or  administrator,  payments  of  debts, 

Ac,  to  the  value  of  the  assets,  or  that  he  has  given  the  goods 

ill  satisfaction  of  the  debts  (x) ;  and,  although  the  payments 

proved,  under  the  general  issue,  to  have  been  made  by  the 

executor  de  son  tort  amount  to  the  full  value  of  the  goods 

sought  to  be  recovered  in  the  action  of  trespass  or  trover, 

ilie  lawful  executor  or  administrator  shall  not  be  nonsuited, 

but  will  still  be  entitled  to  a  verdict  for  nominal  damages  (y). 

And  in  the  case  of  Woolley  v.  Clark  (z),  a  Will  was  proved 


1106.  S.  C.  Andr.  328.  1  Saiincl. 
•J(ij,note  (2),  to  Osborne  v.  Rogers ; 
lilt  see  Whitehead  v.  Sampson,  1 
Fiwm,  265. 

I)  PadKct  V.  Priest,  2  T.  R. 
1  II,  liy  BiiUcr,  J.  Moimtford  v. 
';iii:on,  4  East,  454,  by  Lo  Blanc, 
J.  2  Black.  Coinm.  508.  Bac. 
.\lir,  Exors.  (B.  3),  1.  Fyson  v. 
Cliambers,  1)  M.  &  W.  468,  per 
Lord  AbingtT.  It  is  said  in  Bull, 
X.  P,  48,  that  perhaps  in  trover 
111'  could  not  give  in  evidence  pay. 
mint  of  ilebta  to  the  value  of  hucIi 
H'liis as  "v:  d  fitill  in  his  custody  ; 
111'-  '      uh  0*  he  had  sold  : 

'':■••  '  Mv;  :V,(r,  ,;,,  ill  Mount- 


ford  V.  Oib'-.m,  4  East,  461. 

(x)  Whitehall  v.  Squire,  Carth. 
104,  by  Holt,  C.J.  2  Black.  Conun. 
508.  Elworthy  v.  Sandford,  3 
Hurl.  &  C.  336. 

(if)  Anon.  12  Mod.  441.  2  Phil- 
lipps  on  Evid.  234,  n.  6,  7th  edit. 
The  contrary  is  laid  down  as  to 
the  action  of  trover,  in  Buller's 
Nisi  Prius,  48  ;  but  the  authority 
cited  for  this  position  does  not  sup- 
port it,  and  it  is,  us  it  seems,  incor- 
rect. See  Mountford  v.  Gibson,  4 
Ettiit,  447,  by  Lord  Ellenborough. 
Roscoe  on  Evidence,  15th  edit. 
1110. 

(k)  5  B,  &  a.  744. 


'■: '  i 
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■Wliiit  effect 
tho  acts  of  im 
executor  ilr 
son  tort  hIiuII 
linve  on  goiHls 
aliened  by 
hiui. 
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by  the  executor  named  in  it,  who,  after  probate,  sold  the 
goods  of  the  testator :  At  the  time  of  the  sale  he  had  notice 
of  a  Bubseqaent  Will,  which  was  afterwards  proved,  and  tlie 
probate  of  the  former  Will  revoked  on  citation :  wherenpon 
the  executor,  under  the  latter  Will,  brought  trover  against 
the  executor  under  the  former,  for  the  goods  sold :  and  it 
was  holden,  that  the  action  was  sustainable  to  recover  the 
full  value,  and  that  the  defendant  was  not  entitled,  in  mit'ifja- 
tion  of  damages,  to  show  that  he  had  administered  assets  to 
the  amount  (a). 

Again,  this  re-couping  in  damages  can  only  be  allowed  to 
the  executor  de  son  tort  in  cases  where  there  are  sufficient 
assets  to  satisfy  all  the  debts  of  the  deceased ;  for  otherwise 
the  rightful  executor  or  administrator  would  be  precluded, 
not  only  from  giving  preference  to  one  creditor  over  others 
of  equal  degree,  which  is  one  of  the  privileges  of  his  office, 
but  also  from  satisfying  his  own  debt,  in  priority  to  all  those 
of  equal  degree,  by  way  of  retainer  (b). 

It  remains  to  be  considered,  what  effect  the  acts  of  an 
executor  de  son  tort  may  have  on  the  goods  of  the  deceased, 
with  relation  to  the  rightful  executor  or  administrator  and  the 
alienee  of  the  executor  de  son  tort. 

It  is  laid  down  in  Coulter's  case  (c),  that  "  it  is  clear 
that  all  lawful  acts,  which  an  executor  de  son  tort  doth,  are 
good."  So  it  was  said  in  Oraysbrook  v.  Fox  {d),  by  Walsh, 
quod  alii  duo  Justiciarii  concesserunt,  that  if  an  administraior 
under  a  grant  which  is  void  (by  reason  of  there  being  a 
Will  and  executor)  aliens  the  goods  of  the  deceased  to  pay 
the  funeral,  or  debts,  the  sale  is  good  and  indefeasible.   And 


(a)  It  must  be  observed,  that 
the  authorities  in  favour  of  the 
right  of  an  executor  de  son  tort  to 
rc-coup,  in  damages,  payments 
made  in  a  due  course  of  adminis- 
tration, were  not  cited  in  the  arga- 
ment  of  this  case,  nor  was  the 
point  mentioned :  Ideo  g«(w<i 
vhetlior  it  must  be  understood  as 


overruling  them. 

(6)  Wentw.Off.Ex.c.l4,i).335, 

14tli  edit.  Mountford  r.  Gibson, 
4  East,  463,  in  the  judgment  of 
Lawrence,  J.  2  Black.  Coram. 
607,  8.  Elworthy  v.  Sondford,  3 
Hurl.  &  C.  330. 

(c)  6.  Co.  30  b. 

(d)  Plowd.  282. 


Ch.  v.]         Of  an  Executor  de  son  tort. 

Lord  Holt,  in  Parker  v.  Rett  («),  laid  down  that  a  legal 
act  done  by  an  execator  de  son  tort  shall  bind  the  rightful 
executor,  and  shall  alter  the  property ;  and  that  the  reason 
is,  because  the  creditors  are  not  bound  to  seek  further  than 
him  who  aets  as  executor ;  therefore,  if  an  executor  de  son 
iort  pays  100^  of  the  testator's  in  a  bag  to  a  creditor 
tlie  rightful  executor  shall  not  have  trover  against  the 
creditor  (/). 

But  when  it  is  thus  generally  laid  down,  that  payments 
made  in  the  due  course  of  administration,  by  one  who  is 
executor  de  son  tort,  are  good,  that  must  be  understood  of 
cases  where  such  payments  are  made  by  one  who  is  proved  to 
iiave  been  acting  at  the  time  in  the  character  of  executor,  and 
not  of  a  mere  solitary  act  of  wrong,  in  the  very  instance 
complained  of,  by  one  taking  upon  himself  to  hand  over  the 
goods  .1  the  deceased  to  a  creditor.  Thus  in  Mountford 
y.Gihgon(g),  the  goods  in  question  had  originally  been  sold 
by  the  defendant  to  the  intestate  in  his  lifetime ;  on  his 
death,  they  not  having  been  paid  for,  on  application  to  the 
intestate's  widow  for  that  purpose,  she  delivered  them  back  to 
the  defendant,  in  satisfaction  of  his  demand  :  No  other  acts 
appeared  to  have  been  done  by  the  widow,  to  show  that  she 
bad  before  taken  upon  herself  to  act  as  executrix :  The 
administrator  brought  trover  for  the  goods  against  the 
creditor;  on  whose  behalf  it  was  contended,  that  he  had  a 
right  to  protect  himself  in  the  action  under  such  payment 
by  the  widow  as  executrix  de  son  tort:  But  the  Court  of 
King's  Bench  held,  on  the  ground  above  stated,  that  this  was 
no  defence.  Accordingly  in  Thomson  v.  Harding  (/»),  it  was 
laid  down  in  the  judgment  of  the  same  Court  that  the  law  is 
not  that  as  against  the  true  representative  every  payment  from 
the  assets  of  the  deceased  shall  be  valid,  if  made  by  a  person 
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(e)  1  Lord  Raym.  661.  S.  C. 
12  Mod.  471. 

(/)  See  also  the  judgment  of  Le 
Blanc,  J.,  in  Mountford  v,  Gibson, 
■»Ea»t,454,  and  of  Littledale,  J., 


in  Oxenham  v.  Clapp,  1  B.  &  Ad. 
313. 

(g)  4  East,  441. 

(A)  2  E.  &  B.  630. 
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his  own  acts 
as  executor  dc 
ton  tort. 
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who  has  so  intermeddled  with  the  property  of  the  dsceased 
as  to  render  himself  liahle  to  he  sued  as  executor  rfe  %on 
tort :  But  that  where  the  executor  de  son  tort  is  really 
acting  as  executor,  and  the  party  with  whom  he  deals  has 
fair  reason  for  supposing  that  he  has  authority  to  act  as 
such,  his  acts  shall  hind  the  rightful  executor  and  shall  alter 
the  property. 

It  must  further  be  observed  that  the  act  of  an  executor 
de  son  tort  is  good  against  the  true  representative  of  the 
deceased  only  where  it  is  lawful,  and  such  an  act  as  the 
true  representative  was  bound  to  perform  in  the  due  course  of 
administration  (t). 

Where  a  man  has  acted  as  executor  de  son  tort,  and  after- 
wards obtains  letters  of  administration,  a  question  may  arise, 
how  far  he  is  bound,  in  his  character  of  rightful  adminis- 
trator, by  his  own  acts  done  while  executor  de  son  tort.  This 
subject  will  be  considered  hereafter,  together  with  the  question 
as  to  what  may  be  done  by  an  administrator  before  letters  of 
administration  are  granted  {k). 


OF  THE  EXECl 


(t)  Buckley  v.  Barber,  6  Exch, 
164. 


(k)  Post,  Pt.  I.  Bk.  V.  Ch,  I 
II. 


.ir 
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CHAPTER  THE   SIXTH. 

OF  THE  executor's  REFUSAL   OR  ACCEPTANCE   OF  THE  OFFICE. 

SECTION  I. 

IVlien  and  how  the  office  may  he  refused. 

IhE  oifice  of  executor  being  a  private  one  of  trust,  named 
by  the  testator,  and  not  by  the  law,  the  person  nominated 
may  refuse,  though  he  cannot  assign  the  oflBce  (a) ;  and  even 
if  in  the  lifetime  of  the  testator  he  has  agreed  to  accept  the 
oSee,  it  is  still  in  his  power  to  recede  (6). 

But  though  the  executor  cannot  be  compelled  to  accept 
the  executorship,  whether  he  will  or  not,  yet  by  stat. 
21  Hen.  VIH.  c.  5,  s.  8,  the  Ordinary  might  convene  before 
Dim  (c)  any  person  made  and  named  executor  of  any  testa- 
ment, "  to  the  intent  to  prove  or  refuse  the  testament "  and 
if  he  neglected  to  appear,  he  was,  previous  to  the  stat.  53 
Geo.  III.  c.  127,  punishable  by  excommunication  for  a 
contempt  {d) ;  and  might  subsequently  be  dealt  with  in  the 
mode  substituted  by  that  statute,  s.  2,  for  excommunica- 
tion (c).  This  power  of  citation  to  take  or  refuse  probuto 
was,  it  is  apprehended,  transferred  to  the  Court  of  Probuto 
by  the  23rd  section  of  the  Court  of  Probate  Act,  1857,  and 
now  to  the  Probate  Division  of  the  High  Court  of  Ja^itico, 
and  a  neglect  to  appear  to  the  citation  may  be  punished  as  for 
a  contempt  of  the  Court  under  the  25th  section. 


sis  ■  :, 
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to  accept  or 
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(«)  Bac.  Abr.  Exors.  (E.)  9.  See 
Dnuglas  I'.  Forrest,  4  Bingh.  704, 
in  the  judgment  of  BcBt,  C.J. 

(6)  Doyle  v.  Blake,  2  Scho.  & 
Lef.  '239. 

(f)  See  Btat.  1  Edw.  VI.  c.  2,  as 
to  the  form  of  the  citation. 

W.E.— VOL.  I. 


id)  Wentw.  OfT.  Ex.  88,  14tli 
edit.  Treat,  on  Eq.  Bk.  4,  Pt.  s>, 
c.  1,  8.  4.  ' 

(e)  See  stat.  2  &  3  W.  IV.  c.  93. 
(Act  for  enforcing  process  upon 
contempts  in  the  Courts  Ecclesiiis- 
tical.) 


226 


M 


111 


.•;■  fi; 


■-hl^ 


Letters  ad 
coUif/endum. 


ailminisitration 
cum  testiwiento 
annexQ. 

Stat.  21  &  22 
A'ict.  c.  95, 
8.  ]6: 

executor  not 
acting  or  not 
appearing  to  a 
citation  to  lie 
treated  as  if 
he  had 
renounced. 


In  wbat  cases 


Of  the  Executor's  refusal    [Pt.  i.  Bk.  iii.    |    Ch.vi.  §  i._ 

The  time  allowed  to  the  person  named  executor,  to 
deliberate  whether  he  will  accept  or  refuse  the  executorship, 
is  uncertain,  and  left  to  the  discretion  of  the  judge,  who 
has  used,  at  his  pleasure,  not  only  within  the  year,  but 
within  a  month  or  two,  to  issue  his  citation  (/). 

If  he  appear,  either  on  citation  or  voluntarily,  and  prav 
time  to  consider  whether  he  will  act  or  not,  the  Ordinan- 
might,  though  the  practice  seems  Tinw  obsolete,  grant  letters  nif 
colligendum  in  the  interim  (</) .  But  if  he  appear,  and  refuse  to 
act  or  fail  to  appear  to  the  above-mentioned  process,  admin- 
istration CMWi  testamento  annexo  will  be  granted  to  another  [h. 

And  by  stat.  21  &  22  Vict.  c.  95,  s.  16,  "  whenever  au 
executor  appointed  in  a  Will  survives  the  testator  but  dies 
without  having  taken  probate,  and  whenever  an  executor 
named  in  a  Will  is  cited  to  take  probate  and  does  not  appear 
to  such  citation,  the  right  of  such  person  in  respect  of  the 
executorship  shall  wholly  cease,  and  the  representation  to 
the  testator  and  the  administration  of  his  effects  shall  and 
may,  without  any  further  renunciation,  go,  devolve,  and  be 
committed  in  like  manner  as  if  such  person  had  not  beeu 
appointed  executor  "  (i). 

Although,   as  above  stated,   an  executor  has  his  election 


(/)  Swinb.  Pt.  6, 8,  4.  Godolph. 
Pt.  2,  c.  19,  8.  1. 

{(j)  Broker  r.  Charter,  Cro.  Eliz. 
i)2.  Treat,  on  Eq.  Bk.  4,  Pt.  2, 
c.  1,8.  4.    Toller,  41. 

Qi)  Swinb.  Pt.  6,  s.  1,  pi.  3,8.  2, 
\A.  3,  4.  See  as  to  administration 
cum  testamento  annexo,  generally, 
jiost,  Pt.  I.  Bk.  V.  Ch.  III.  §  I. 

(t)  This  enactment  seems,  in 
effect,  to  extend  the  79th  section 
of  the  Btat.  20  &  21  Vict.  c.  77 
( fost,  p.  233),  to  the  case  of  a  party 
cited,  who  will  not  renounce  or 
t  ake  any  atep.  Therefore,  where  an 
executor  to  whom  power  has  been 
reserved  survives  his  acting  co- 
executor,  and  does  not  appear  to  a 


citation,  the  case  will  stand  as  if 
his  name  had  Jiever  appeared  in 
the  Will,  and  the  executor,  if  any, 
of  the  acting  executor  will  be  thi- 
representative  of  the  original  tes- 
tator :  In  the  goods  of  Noddings, 
2  Sw.  &  Tr.  16.  So  on  the  dcalli 
of  an  executor,  without  having 
either  renounced  or  taken  probate, 
the  executor  of  the  survivor  of  t»u 
acting  executors  becomes  the  per- 
sonal representative  of  the  original 
deceased :  In  the  goods  of  Lorimer, 
2  Sw.  &  Tr.  471.  The  section  ap 
plies  where  the  executor  is  cited  to 
take  probate  of  a  copj  of  a  Will, 
and  does  not  appear ;  Davis  v. 
Davis,  31  L.  J.,  P.  M.  &  A.  216. 


Ch.vi.  §  I.]    or  acceptance  oj  the  Office. 

whether  he  will  accept  or  refuse  the  executorship,  yet  he 
may  determine  such  election,  by  acts  which  amount  to  an 
administruvion.  For  if  he  once  administer,  it  is  considered 
that  he  has  already  accepted  of  the  executorship,  and  the 
Court  may  compel  him  to  prove  the  Will  {j).  And  if 
an  executor  take  possession  of,  and  in  any  way  administer,  any 
part  of  the  personal  estate,  without  obtaining  probate  of  the 
vill  within  six  months  of  the  death  of  the  testator,  or  within 
two  months  after  the  termination  of  any  suit  or  dispute  re- 
specting the  will,  if  there  be  any  such,  which  shall  not  be 
ended  within  four  months  after  the  death  of  the  testator,  he 
is  liable  to  a  penalty  of  double  the  amount  of  duty  chargeable, 
which  peualty  becomes  a  debt  due  from  him  to  the  Crown, 
recoverable  by  any  of  the  ways  or  means  in  force  for  the 
recovery  of  probate,  legacy  or  succession  duties  (k). 

If  an  executor  of  an  executor  intermeddle  in  the  adminis- 
tration of  the  effects  of  the  first  testator,  he  cannot  refuse  the 
adnainistration  of  the  effects  of  the  latter :  And  it  has  now 
been  decided  in  accordance  with  the  practice  of  the  Pre- 
rogative Court  that  he  cannot  take  upon  himself  the  latter 
and  refase  the  former  (I). 

Although  there  are  old  cases  to  the  contrary,  the  law, 
it  should  seem,  is  now  taken  to  be,  that  the  Court  may 
(though  perhaps  it  ought  not)  accept  the  executor's  refusal, 
uotwithstanding  he  has  administered  (m).  So  if  the  executor 
has  acted,  and  the  Court,  not  knowing  it,  commits  administra- 
tion to  another,  though  the  administration  may  be  revoked,  and 
the  executor  compelled  to  prove  the  WiU  (n),  yet  the  grant 
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■;j 


(i)  Godolph.  Pt.  2,  c.  19,  8.  2. 
Swinb.Pt  6,  s.  2,  pi.  6, 8. 22,  pL  1. 
Bro.  Exor8.pl,  90.  Long  v.  Syinea, 
'i  Hogg.  774.  Mordaunt  v.  Clarke, 
L,  R.  1  P.  &  D.  592. 

(t)  65  Geo.  III.  c.  184,  §  37, 
amended  by  the  Customs  and  In- 
land Revenue  Act,  1881.  44  Vict. 
c.  12,  §  40. 

(0  Biooke  e.  Haymes,  L.  B.  6 


Eq.  26.     In  the  goods  of  Perry,  2 
Curt.  655. 

(m)  1  Roll.  Abr.  Exor.  (C.)  2, 
p.  907.  Wentw.  Off.  E.\.  91,  14th 
edit  2  Scho.  &  Lefr.  237.  Factum 
valet,  says  VVentworth,  quod  fieri 
non  (fAuit.  See  also  Jucksoa  v. 
Whitehead,  3  Phillim.  577. 

(«)  Wentw.  Off.   Ex.  91,  14th 
edit.    Qodolxih.  Pt.  2,  c.  31,  s.  3. 
Q  2 


hi' 


228 


Renunciation 
of  one  of 
several  execu- 
tors after  inter- 
meddling 
invalid. 

The  execntor 
is  liable  to  be 
sued,  although 
administration 
be  granted  to 
another,  if  he 
has  adminis- 
tered. 


Question  of 
liability  to 
creditors  and 
legatees  of  exe- 
cutor renounc- 
ing after  acts 
of  admioistra- 
tion. 

What  amounts 
ti>  an  adminis- 
tration. 


Of  the  Executor's  refusal     [Pt.  i.  Bk.  in. 

of  administration  cum  testamento  annexo,  until  so  revoked,  is 
valid ;  and,  consequently,  in  neither  of  these  cases  can  a 
debtor  to  the  testator,  in  answer  to  a  suit  by  such  administrator, 
set  up  the  act  in  pais  of  the  executor  against  his  renunciation, 
in  order  to  delay  or  prevent  a  recovery  by  the  administrator  (o). 

If  one  of  several  executors,  after  intermeddling  with  the  effects, 
renounces,  his  renunciation  is  invalid,  and  the  record  of  it  ou 
the  probate  granted  to  his  co-executors  ought  to  be  cancelled  (;<). 

The  only  sense  in  which  the  committing  of  the  adminis- 
tration under  such  circumstances  can  now  be  said  to  be  void, 
is,  as  far  as  respects  the  protection  of  the  executor:  for  if  he 
has  once  administered,  he  will  remain  liable  to  be  sued 
as  executor,  both  at  law  and  in  equity,  in  spite  of  bis 
renunciation,  and  the  consequent  appointiiient  of  an  admin- 
istrator (q).  So  if  an  executor  administer  to  part  of  tlie 
assets,  he  shall  be  charged  with  the  receipts,  as  executor, 
though  he  renounced  the  executorship,  and  paid  the  money  to 
the  other  executor  who  proved  the  Will  (r). 

The  general  question  as  to  the  liability,  to  creditors  and 
legatees,  of  an  executor  who  renounces  after  an  act  of  admin- 
istration, or  who  proves  the  Will,  and  then  professes  to 
renounce  his  representative  character,  will  be  considered  at 
large  in  a  subsequent  part  of  this  Treatise  (s). 

With  respect  to  what  acts  will  amount  to  an  administering, 
such  as  to  render  an  executor  compellable  to  take  probate, 
two  general  rules  may  be  laid  down  :  1st,  That  whatever  the 
executor  does  with  relation  to  the  goods  and  effects  of  the 
testator,  which  shows  an  intention  in  him  to  take  upon  biui 
the  executorship,  will  regularly  amount  to  an  administration. 
2ndly,  That  whatever  acts  will  make  a  man  liable  as  an 

(o)  Doyle  v.  Blake,  2  Scho.  &      his  renunciation  on  the  g 


Lefr.  237 

( p)  In  the  goods  of  Badenach,  3 
Sw.  &  Tr.  466,  in  which  case  one 
of  several  co-executors  who  had 
renounced  after  intermeddling  was 
allowed,  notwithstanding  section 
79  of  20  &  21  Vict.  c.  77,  to  retract 


;roilli  I 
that  the  renunciation  was  invah  1 
after  intermeddling. 

{<l)  Went«r.  Off.  Ex.  92,  Uili 
edit. 

(r)  Read  v.  Truelove,  Ambl.  4i;. 

(s)  Pott,  Pt.  IV.  Bk.  II.  Ch.  11. 
§n. 
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eieentor  de  son  tort  (Jt),  will  be  deemed  an  election  of  the 
necutorBhip  (tt). 

Hence,  it  has  been  adjudged,  that  if  the  executor  takes 
possesfiion  of  the  testator's  goods,  and  converts  them  to  his 
onu  use,  or  disposes  of  them  to  others,  this  is  an  adminis- 
tration (ar).  So  if  he  takes  the  goods  of  a  stranger,  under 
an  apprehension  that  they  belonged  to  the  testator,  and 
administers  them,  this  amounts  to  an  administration  {y).  As 
where  the  testator  being  tenant  at  will  of  certain  goods,  his 
executor  seized  the  goods,  supposing  them  to  belong  to  the 
testator,  with  an  intent  to  administer ;  it  was  holden,  that  his 
intention  appearing,  this  made  him  executor  in  law  {z). 

Where  a  man  who  was  named  as  one  of  several  execut'jrs, 
in  answer  to  an  inquiry  who  were  the  executors,  wrote  a 
letter,  saying,  that  he  and  others  were  executors,  this  was 
iield  to  aiford  sufficient  evidence  that  he  had  acted  as 
executor  (a). 

But  if  an  executor  seizes  the  testator's  goods,  claiming  a 
property  in  them  himself,  though  afterwards  it  appears  that 
he  had  no  right,  yet  this  will  not  make  him  executor  ;  for  the 
chiira  of  property  shows  a  different  view  and  intention  in  him 
than  that  of  administering  as  executor  (6). 

If  an  executor  receives  debts  due  to  the  testator,  and, 
esptcially  if  he  gives  acquittances  for  such  debts,  this  amounts 
to  an  election  of  the  executorship  ;  so,  if  he  releases  a  debt 
due  to  the  testator  {c). 


(0  See  ante,  Cli.  v.  p.  208,  et  seq., 
•1-  to  wliat  acts  will  constitute  a 
man  tmutor  de  son  tort. 

(ii)  Goilolph.  Pt.  2,  c.  8,  s.  1, 
and !.  6.  Bac.  Abr.  tit.  Executors 
(E-)  10.  Toller,  43.  Kayner  v. 
Green,  2  Curt.  248;  but  see 
Wentw.  Off.  Ex.  c.  3,  p.  94,  14th 
edit. 

(')Wentw.  c.  6,  p.  93,  14th 
iJit. :  or  even  take  them  into  liis 
i'Mids,  some  say,  without  convert- 
ing them ;  Ibid. 


(y)  1  Roll.  Al)r.  917,  pi.  12. 
Bac.  Abr.  tit.  Executors  (E.)  10. 

(z)  1  Roil.  A!ii.  917,  pi.  13. 
Bac.  Abr.  tit.  E.\ecutors  (E.)  10. 

(a)  Vickers  v.  Bell,  10  Jur.  N.  S. 
376.     3  N.  R.  624. 

(6)  Bac.  Abr.  tit.  Executors  (E.) 
10. 

(c)  Wentw.  Off.  Ex.  94,  14th 
edit.  Swinb.  Pt.  6,  s.  22,  pi.  2. 
1  Roll,  Abr.  917,  pi.  7,  8.  Pytt  v. 
Fendall,  1  Cas.  temp.  Lee,  553. 
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Of  the  Executor's  refusal    [Pt.  i.  Bk.  iii.  I  Ch.vi.  §i.] 


So,  if  there  are  two  executors,  and  one  of  tliem  hath  a 
specific  legacy  devised  to  him,  and  he  takes  possession  of  it, 
without  the  consent  of  his  co-executor,  this  amounts  to  an 
administration ;  for  a  devisee  cannot  take  a  personal  chattel 
devised  to  him,  without  the  assent  of  the  executor  {d.) 

In  the  case  of  Long  v.  Symes  (e)  the  insertion  of  an  ad- 
vertisement calling  on  persons  to  send  in  their  accounts,  and 
to  pay  money  due  to  the  testator's  estate,  to  A.  and  B, 
"his  executors  in  trust,"  was  held  to  make  them  com- 
pellable to  take  probate,  and  to  subject  thera  persoually 
to  the  costs  occasioned  by  their  resistance :  the  estate 
being  small,  and  left  for  two  years  and  a  half  without  a 
representative. 

An  executor  who  has  not  proved  is  not  to  be  considered  as 
acting  by  assisting  a  co-executor,  who  has  proved,  in  writing 
letters  to  collect  debts,  nor  by  writing  directly  to  a  debtor 
of  the  testator,  and  requiring  payment  (/).  But  in  Harrim 
v.  Graham  (g),  Barbara  Graham  by  Will  appointed  her 
mother,  her  sisters  Margaret  and  Elizabeth,  and  her  brother 
Robert,  her  executors,  and  died :  Margaret  alone  proved  tlie 
Will,  and  acted  chiefly  as  executor,  and  was  described  as  the 
oaly  acting  one,  in  a  let*^^er  of  attorney  executed  by  the  others, 
who  were  therein  descried  as  executors,  to  empower  Marfjaret 
to  receive  a  quantity  of  stock :  Robert,  by  virtue  of  another 
letter  of  attorney,  executed  by  the  other  executors,  transferred 
a  quantity  of  the  testatrix's  S.  S.  Stock,  received  the  money, 
and  paid  it  over  the  same  day  to  Margaret:  After  this 
she  and  the  mother  died,  making  Robert  their  executor: 
It  did  not  appear  that  Robert  had,  under  the  first  ex- 
ecutorship, done  any  other  act  as  executor,  besides  giving  the 
one  letter  of  attorney,  and  receiving  the  other :  But  Lord 
Hardwicke  held  that  this  was  such  an  act  of  administra- 


(rf)  1  Roll.  Abr.  917,  tit.  Exor. 
(B.)  pi.  9.  Bac.  Abr.  tit.  Exor. 
(E.)  10.  See  infra,  Pt.  III.  Bk.  in. 
CJh.  IV.  §  III. 

(«)  3  Hagg.  771. 


(/)  Orr  V.  Newton,  2  Cnx.  i'A. 
See  also  Stacey  v.  Elpli,  1  M.  &  K. 
196. 

{3)  3  Hill's  MSS.  239.  1  P 
Wms.  241,  note  {y)  to  6th  edit 


^■■^r- 
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tion  in  Robert,  as  should  make  him  chargeable  as  to  hia 
ovra  estate  (/O- 

Taking  the  oath  as  executor  is  not  to  be  considered  as  an 
intermeddling  such  as  to  preclude  renunciation  (<).  In  a 
case  indeed,  decided  31  Car.  II.,  the  executor  named  in  the 
Will  had  taken  the  usual  oath,  and  then  refused  (but  after  a 
cmat  entered) ;  and  another  endeavoured  to  obtain  letters  of 
administration :  the  executor  came  afterwards  to  desire  tlie 
Will  under  probate,  and  contested  the  granting  of  admi- 
nistration :  and  it  was  adjudged  against  him,  supposing  that 
he  was  bound  by  the  refusal :  But  after  an  appeal  to  the 
Delegates,  a  mandamus  was  prayed,  and  granted  by  the 
Court  of  King's  Bench  :  for  that,  having  taken  the  oath,  ho 
could  not  be  admitted  to  refuse,  and  the  Ecclesiastical  Court 
had  no  further  authority  (A).  However,  if  he  has  not  ad- 
ministered, the  Court  will  now,  upon  his  own  application, 
dismiss  him,  and  allow  him  to  renounce  probate,  even  after 
the  usual  oath,  and  an  appearance  given  as  executor.  Such 
a  renunciation  was  permitted  in  the  case  of  .7«r/.-.son  v.  Whiti'- 
hfd  (/),  in  order  that  the  executor  might  be  examined  as  a 
witness;  and  Sir  John  Nicholl,  in  giving  his  judgment, 
seemed  to  doubt  the  correctness  of  the  report  of  the  former 
case,  and  said,  that  at  most  it  only  decided  that  a  voluntary 
renunciation  is  not  so  binding  as  to  exclude  an  executor  from 
the  duties  of  the  executorship. 

With  respect  to  the  mode  of  refusal  by  the  executor,  it  is 
laid  down  that  refusal  cannot  be  verbally,  or  by  word,  but  it 
must  be  by  some  act  entered  or  recorded  in  the  Spiritual 
Court;  and  therefore  must  be  done  before  some  judge 
spiritual,  and  not  before  neighbours  in  the  country  {m).  But 
if  the  executor  send  a  letter  to  the  Ordinary,  by  which  he 
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[h)  The  judgment  in  this  case 
will  be  found  fully  stated,  j)o«<, 
Pt.  IV.  Bk.  II.  Ch.  II.  §  II. 

(i)  Macdonell  v.  Prendergast,  3 
Hagg.  216.  But  he  cannot  re- 
nounce after  he  has  taken  pro- 
bate ;  In  the  goods  of  Veiga,  32 


L.  J.,  P.  M.  &  A.  9. 

(k)  Anon.  I  Ventr.  335. 

(l)  3  Pliillim.  577.  See  also 
Long  V.  Symee,  3  Hagg.  774. 

(m)  Wentw.  Off.  Ex.  88,  14th 
edit.  Long  v.  Synies,  3  Hagg. 
776. 


How  an 
executor  may 
renounce : 


the  refusal 
must  not  be  in 
pai»,  but  in 
the  Spiritual 
Court : 


;iMi' 


ri^ 

$M^i 

.•if 

■  1.  • 

i^^Hj 

'H 

i 
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until  refusal 
recorded  no 
one  c<ip  take 
administration: 

before  whom, 
when  the  Or- 
dinary iiimsclf 
is  executor  : 


form  of  rcaun- 
ciation  : 

executor  de- 
clining the 
usual  oath  : 


Ills  renuncia- 
tion cannot  be 
in  part : 


Of  the  Executor's  refusal    [Pt.  i.  Bk.  m.    |  Cli.  vi.  §  11/ 

renounces,  and  the  refusal  be  recorded,  it  is  sufficient.  As 
in  a  case  wbere  Sir  Ralph  Rowlet  made  the  Lord  Keeper 
Bacon,  C.  J.  Catlin,  and  the  Master  of  the  Rolls,  executors; 
they  wrote  a  letter  to  the  Ordinary,  that  they  could  not 
attend  the  executorship,  and  therefore  wished  him  to  commit 
administration ;  who  did  so,  making  every  cue  of  their 
refusals  to  be  recorded ;  and  this  was  held  good  (n).  And 
accordingly  it  has  been  held  that  the  renunciation  need  not  Le 
under  seal  (0). 

Until  thfi  refusal  is  recorded,  no  person  can  take  adminis- 
tration (29). 

In  case  the  Ordinary  himself  were  made  executor,  then  he 
might  refuse  before  his  own  commissary  (^). 

If  a  party  renounce  in  person,  he  takes  an  oath  that  he  has 
uot  intermeddled  in  the  effects  of  the  deceased,  and  will  not 
intermeddle  therein  with  any  view  of  defrauding  the  creditors. 
But  b  3  may  renounce  by  proxy,  and  then  the  oath  is  dispensed 
with  (r). 

If  the  executor  refuse  to  take  the  usual  oath,  or  being  a 
Quaker  to  make  the  affirmation,  this  amounts  to  a  refusal  of 
the  office,  and  shall  be  so  recorded  (&). 

An  executor    cannot  in   part    refuse.     Ho    niust  refuse 


(n)  Brokei  c.  Charter,  Cro.  Eli/. 
92.  S.  C.  Owen,  44.  Moor,  272. 
1  L(on.  1.35.  Wentw.  OIF.  Ex.  8H, 
]4tli  edit.  Godolpli.  Pt.  2,  c.  19, 
s.  4. 

(«)  In  the  yoods  of  Uoylo,  3  S\v. 
&  Tr.  42(;. 

(p)  Long  V.  Synies,  .3  Hagg.  770. 
And  until  the  lel'usal  hiia  been 
lecordeil,  it  can  ln' withdrawn.  In 
the  goods  of  Monuit,  L.  R.  3  P.  & 
D.  151.  Adnunietralion  will  not 
be  granted  on  the  consent  of  the 
executor.  The  executor  must 
either  renounce  pnbate  or  fail  to 
iipptar  to  citation  ui.der  stat.  21  & 
22  Vict.  c.  9B,  Beet.  16,  ante,  p.  220. 
Garrard  v.  Garrurd,  L.  K.  2  P,  & 


D.  238. 

(7)  Wentw.  Off.  Ex.  8!).  Bro. 
Ordinary,  pi.  13.  The  usual  piiii- 
tice  (if  tiie  lligi.-itry  has  ineii  tn 
require  renunciation  to  W  umkr 
tiie  hand  of  the  party  enlitlcil  to 
tlie  gram.  But  where  lie  is  out  of 
England,  an  authority  to  rcnoiiiico 
by  power  of  attorney  may  siillici' : 
In  the  goods  of  Kosscr,  3  Sw,  & 
Tr.  490. 

(r)  Toller,  42. 

(«)  Rex  V.  Raines,  1  Ldrd  Raym. 
303,  per  Holt,  C.J.  Toller,  41. 
As  to  the  effect  of  an  executor  not 
appearing  when  cited  to  take  pro- 
bate, see  ante,  p.  220. 
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eniirely,or  uot  at  all  {t).  An  exception  has  been  supposed  to 
exist  in  the  case  of  his  testator  being  executor  to  another 
person ;  for  there,  it  has  been  said,  he  might  well  assent  to 
be  executor  to  the  one  testator,  and  refuse  for  the  other. 
But  it  has  now  been  decided  in  accordance  with  the  estab- 
lished practice  of  the  Prerogative  Court  that  he  can  not 
doso(tt). 

It  was  the  practice  of  the  prerogative  office  of  Canterbury  tho  rcnuncia- 
not  to  receive  the  renunciation  of  a  party,  unless  it  be  accom-  be  received 
panicd  by  the  original  "Will  of  the  deceased,  piobate  of  which  ""'^^l"^"?"' 
it  purports  to  renounce  (f).  Wilt. 


SECTION  II. 

The  consequence  of  llcnunciation  by  an  Executor. 

Trior  to  the  passing  of  stat.  20  &  21  Vict.  c.  77,  s.  79, 
it  bad  been  established,  by  the  practice  of  the  Prerogative 
Court  and  the  decided  cases,  that  the  renunciation  of  an 
executor  might  be  retracted  at  any  time  before  administration 
granted,  and  that  where  there  was  a  sole  executor  who 
renounced  or  several  who  all  renounced  and  administration 
was  granted,  the  renunciation  could  never  bo  retracted ;  but 
that  where  there  were  several  executors  and  some  renounced 
and  others  proved  '^^ho  Will  the  renunciation  was  not  peremp- 
tory, but  might  be  retracted  at  any  time  before  any  actual 
grant  of  administration  de  honls  nan,  but  not  afterwards  (.i). 

But  now  by  stat.  20  &  21  Vict.  c.  77,  s.  79,  "where  any 
person,  after  the  commencement  of  this  Act,  renounces  pro- 
bate of  tho  Will  of  which  he  is  appointed  executor,  or  one  of 
the  executors,  the  rijj'its  of  such  person  in  respect  of  tho 


Former  prac- 
tice as  to  re- 
traction by 
executor  of 
renunciation. 


Modern  prac- 
tice under 
»tjit.  20  &  21 
,'k\,.  c.  77, 
B.  7P. 

Rights  of  an 
executor  re- 


(')  Paulo  v.  Moodie,  2  Roll.  Rep. 
IIS.    11  Vin.  Al.r.  139,  pi.  10. 

(")  lirooko  n  nnynies,  L.  R.  6 
^1  i'>.  In  the  goods  (if  Perry,  2 
^■mt.(!55.    /l)i<e,  p.  227,  note  (/). 

('•)  In  tlie  goods  of  Feiiton,  3 


Add.  .35. 

(;r)  See  as  to  the  practice  and 
ttuthoritli's  pi'ior  to  20  &  21  ^'ict. 
c.  "77,  s.  7i),  the  t'ornuT  oditionw 
of  this  Work  ;  Pt.  i.  P.k.  in.  Ch.  vi. 
Sii. 
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nouncing 
probate  to 
cease  as  if  lie 
had  not  been 
named  in  the 
Will, 


Rule  50,  P.  K. 
No  iierson 
renouncing  in 
one  character 
to  take  repre- 
fientation  in 
another. 

Whether  exe- 
cutors may, 
after  renounc- 
ing, exercise  a 
power. 


Of  the  Executors  refused    [Pt.  r.  Bk.  m.  H  5,  vi.  §  H- 


executorship  shall  wholly  cease,  and  the  representation  of 
the  testator  and  the  administration  of  his  effects  shall  and 
may,  without  any  further  renunciation,  go,  devolve  and  be 
committed  in  like  manner  as  if  such  person  had  not  been 
appointed  executor  "  {y). 

"  By  rule  50,  P.  H.  (non-contentious  husiness),  no  person 
who  renounces  prohate  of  a  Will  or  letters  of  administiatirn 
of  the  personal  estate  and  effects  of  a  deceased  person  iu  one 
character  is  to  he  allowed  to  take  a  representation  to  tlie 
deceased  in  another  character  "  (z). 

It  is  said  by  very  eminent  writers,  that  where  a  power 
is  given  to  executors,  they  may  exercise  it,  although  tlicv 
renounce  probate  of  the  Will  {n).  But  with  the  greatest 
deference  to  their  authority,  it  may  be  doubted  whctliu 
the  position  is  true,  unless  when  the  power  is  \(\so\\  them  in 
their  proper  names,  and  Avithout  reference  to  their  office  ;b 
executors  {h). 


(;/)  See  In  the  goods  of  Nod- 
dings  and  In  the  goods  of  LorinuT, 
ante,  p.  226,  note  (t).  Tliere  is 
notliing  in  this  enactment  to  pre- 
vent th(!  Court  from  oUowing  a 
retractation  of  the  renunciation 
nccordin;;  to  the  old  practice  in  a 
case  tit  for  it,  eg,,  where  it  has 
taken  place  after  an  intermed- 
dling :  In  the  goods  of  Badenach, 
3  Sw.  &  Tr.  465.  But  such  re- 
tractation  will  not  he  allowed  un- 
k'ss  it  can  ho  shown  that  it  will  be 
for  the  henefit  of  the  estate  or  of 
those  interested  under  the  Will : 
In  the  goods  of  Gill,  L.  R.  3  P.  & 
D.  113.  In  the  goods  of  Loftu.i,  3 
Sw.  &  Tr.  307.  This  section  does 
not  ttpplj'  to  an  executor  who  re- 
nounced before  the  Act  came  into 
force  :  In  the  goods  of  Whitham, 
L.  n.  1  P.  &  I).  303. 

(;.)  See  In  the  goods  of  Loftus, 
3  Sw.  &  Tr.  307,  from  which  it 
(ippeari  that  this  rule  is  capaMe  of 


modification  1)y  the  Cuurt.  >«■ 
also  In  the  goods  of  Wlia'hvrit;lit, 
3  P.  1).  71.  In  the  case  of  hi  tl.i' 
goods  of  Russell,  L.  R.  1  P.  &  D, 
634,  the  Court  allowed  one  win 
had  bet'ii  appointed  executor  ami 
renounced  that  olfiee,  to  take  ml- 
ministration  te^t.  annexo  as  u!- 
tovney  of  the  other  executors  hm:- 
withstanding  rule  50.  A  renin.- 
ciation  may  bo  retracted  at  any 
time  before  it  is  tiled  and  recorilul 
in  the  registry  :  In  the  ^ooils  >  I 
Morant,  L.  R.  3  P.  &  D.  IM.  A> 
to  renunciation  by  a  ne.xt  of  ivin, 
see  pod,  Pt.  I.  Bk.  v.  Cli.  in.  §  i. 

(ri)  1  Sugden  on  Powers,  1.1S,()tii 
edit.     2  Prest.  on  Abstr.  "204. 

(/))  See  Perkins,  No.  r)48,  wlnio 
the  (liHtinclitm  is  tints  taken  :  "If 
a  man  will  that  A.  and  B.,  liis  exi- 
cutors,  shall  sell,  &.>:,  ami  tlieyn-- 
fuse  before  the  Ordinary,  yet  ii 
seems  they  may  sell,  because  tiny 
are  certainly  named,  so  that  itap 


Bk. 
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ation  of 
lall  nnd 
and  k' 
IOC  been 

person 

istratidii 

in  oil,' 

to  (lie 


If  a  power  has  been  conferred  on  a  party  to  a  deed,  his 
executora,  administrators,  and  assigns,  and  he  dies,  having 
appointed  several  executors,  one  of  whom  renounces,  the 
others  who  act  may  well  exercise  the  power  (e). 

If  a  debtor  makes  his  creditor  and  another  his  executors.  An  executor 
ami  the  creditor  neither  intermeddles,  nor  proves  the  Will,  may  sue  his 
lie  may  bring  an  action  against  the  other  executor  {d).  co-executor. 


jii'irs  the  Will  of  the  tes-tator  is, 
iliat  tliey  shall  sell,  wliethcr  tliey 
lufiise  or  not.  But  otherwise  it 
-kll  lie(as  it  seems)  if  he  will 
iliiit  his  executors  shall  sell,  with- 
out cxiiressing  their  names,  ami 
tlit'yall  refuse  before  the  Ordinary, 
llii'v  cannot  sell."  See  also  the 
cases  iif  Yates  v.  Com]>toii.  2  P. 
Wms.  309,  anil  Keatuj:  r.  Burton, 
UVes.  434  (which  is  cited  l>y  Sir 
E.  Siigdcn).  In  the  latter  ease,  a 
piiwor  was  <,'iven  to  "my  said 
tribtees  nnd  executor.-",'"  and  one  of 
tl:e  executors  died  and  the  other 
renounccJ,  without  exercising  it  : 
Sir  W.  Grant  observed,  "The 
power  is  given  to  the  executor.^, 
Imt  they  have  not  cxerci.sed  it,  and 
tliey  have  renounced  the  only  cha- 
Mdor  in  which  it  was  competent 


to  them  to  exercise  it."  The  view 
taken  by  the  Author  in  the  text 
has  been  confirmed  by  the  decision 
of  the  Court  of  Appeal  in  Craw- 
ford V.  Forslmw  [1891],  2  Ch.  2()1  : 
in  wliich  case  it  was  held  (re- 
versing the  decision  of  Kekewich, 
J.)  that  an  e.vecutor,  who  had 
renounced  probate,  could  not  act 
in  the  exercise  of  a  power  ol' 
selecting  charities  and  distributing 
a  residue  amongst  them  :  and  that 
the  power  was  given  to  the  execu- 
tor in  the  cliaracter  of  executor, 
and  that  the  two  who  hail  jiroved 
could  exercise  it  alone. 

(c)  Granville  (Earl)  v.  M'Neile, 
7  Hare,  156. 

{d)  Dorchester  r.  Webb,  Sir  W. 
Jones,  345.  Eawlinson  v.  Shaw, 
:   Term  Rep.  537. 
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BOOK    THE    FOURTH. 

OF  PROBATE. 


CHAPTER  THE  FIRST. 

OF  THE  NECESSITY  OF  OBTAINING  PROBATE  IN  THE  PROBATE 
DIVISION  OF  THE  HIGH  COURT  OF  JUSTICE,  AND  OF  THE 
JURISDICTION  AND  AUTHORITY  OF  THAT  COURT  :  AND 
THEREWITH  OF  THE  ACTS  AND  LIABILITIES  OF  AN  EXE- 
CUTOR  BEFORE   PROBATE. 


Tho  Ecclcsi- 
iisticiil  Court 
was  formerly 
the  only  Couit 
in  which  the 
validity  of  a 
Will  of  per- 
sonalty COllllI 
he  cstahliiihvd 
or  disputed. 


SECTION   I. 
The  Will  must  he  proved  in  the  Probate  Division. 

It  appears  to  have  been  a  subject  of  much  controversy, 
whether  the  probate  of  Wills  was  originally  a  matter  of 
exclusive  ecclesiastical  jurisdiction  (a).  But  whatever  may 
have  been  the  case  in  earlier  times,  it  is  certain  that,  at  the 
time  of  the  passing  of  the  Court  of  Probate  Act  (stat.  20  &  21 
Yict.  c.  77),  tho  Ecclesiastical  Court  was  the  only  Court  in 
which  the  validity  of  Wills  of  personalty,  or  of  any  testa- 
mentary paper  whatever  relating  to  personalty,  coultl  be 
established  or  disputed  (h).  An  exception  to  this  general 
rule  was  to  be  found  in  the  case  of  certain  Courts  Baron  that 
had  had  probate  of  Wills  time  out  of  mind,  and  had  always 
continued  that  usasfc. 


(a)  Biic.  Abr.  Exors.  (E.)  1. 
Dyke  v.  Walford,  5  Moo.  P.  C. 
434. 

(6)  Fonblunq.  Treat,  on  Eq.  Pt. 
2,  c.  1,  8.  ],  note  (a).  Buc.  Abr. 
Exoro.  (K.)  1.    Post,  Pt.  i.  Bk.  v. 


Cli.  I.  Gftscoyne  v.  Clmndler,  2 
Cii8.  temp.  Lee,  241.  See  pit, 
Pt.  I.  Bk.  IV.  Ch.  II.  §  IX.,  iw  to 
tlio  general  (luestion,  of  wliat  in- 
struments probute  is  necussary. 


Cli.  I-  §  !•]        Oftlie  Probate  of  Wills. 

Kegalarly  the  Court  in  which  the  testament  of  a  deceased 
person  ought  to  have  been  proved  was  the  Court  of  the 
Ordinary  of  the  place  wherein  the  testator  dwelt,  i.e.,  generally 
speaking  the  bishop  of  the  diocese. 

But  if  the  deceased,  at  the  time  of  his  death,  had  effects  to 
sach  an  amount  as  to  be  considered  notable  goods,  usually 
called  Imia  notabilia,  within  some  other  diocese  or  peculiar  (c) 
than  that  in  which  he  died,  then  the  Will  must  have  been 
before  the  Metropolitan  of  the  province  by  way  of 
prerogative  (d) ;  whence  the  Courts  where  the  validity 
of  such  Wills  was  tried,  and  the  offices  where  they  were 
registered,  were  called  the  Prerogative  Courts  and  the  Pre- 
rogative Offices  of  Canterbury  and  York  (e). 

But  by  Stat.  20  &  21  Vict.  c.  77  (intituled  An  Act  to 
mend  the  Latv  relating  to  Probates  and  Letters  of  Adminis- 
tidion in  England),  after  reciting  that  "it  is  expedient  that 
all  jurisdiction  in  relation  to  the  grant  and  revocation  of  pro- 
tales  of  Wills  and  letters  of  administration  in  England  should 
be  exercised  in  the  name  of  her  Majesty  in  one  court,"  it  is 
enacted  by  sect.  8,  that  "  the  voluntary  and  contentious  juris- 
diction and  authority  of  all  ecclesiastical,  royal  peculiar, 
peculiar,  manorial,  and  other  courts  and  persons  in  England, 
now  having  jurisdiction  or  authority  to  grant  or  revoke  pro- 
bate of  Wills  or  letters  of  administration  of  the  effects  of 
deceased  persons,  shall,  in  respect  of  such  matters,  absolutely 
cease;  and  no  jurisdiction  or  authority  in  relation  to  any 
matters  or  causes  testamentary,  or  to  any  matter  arising  out 
of  or  connected  with  the  grant  or  revocation  ot  probate  or 
administrution,  shall  belong  to  or  be  exercised  by  any  such 
court  or  person." 

And  by  sect.  4,  "  The  voluntary  and  contentious  jurisdic- 
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In  which  of  the 
Ecclesiaatical 
Courts  the 
Will  was  to  be 
proved. 


(i)  "Peculiars"  were  ccrtnin 
lli^t^ict8  exempt  from  the  jurisdic- 
tion of  the  Ordinary  of  the  Diocese 
in  wliicU  thuy  lay,  and  were  so 
liilkii  because  they  hud  a  peculiar 
awl  Bpccinl  Ordinary  of  their  own. 

((/)  4  lH»t.  335. 


(e)  With  regard  to  the  jurisdic- 
tion and  authority  exercised  prior 
to  the  passing  of  the  Court  of 
Probate  Act  by  the  Ecclesiastical 
Courts,  see  the  former  editions  of 
this  Work  :  Pt.  I.  Bk.  iv.  Oh.  i. 
§1. 


20  k  21  Vict, 
c.  77,  s.  3. 
Te.'-tamentarv 
and  other  jii- 
ribJictions  n( 
Ecclesiastical 
and  otiicr 
Courts 
a1>oli.slied. 


S.  4.  TcHta- 
uicntary 


.t 
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jariBdiction  to 
be  exercised  in 
the  (jaeen'a 
name  by  tt 
Court  of 
Probate. 


S.  23.  The 
Court  to  have 
throughout  all 
England  the 
same  powers 
as  the  Pre- 
rogative Court 
within  the 
province  of 
Canterbury. 


Of  the  Probate  of  Wilh.   [Pt.  i.  Bk.  iv.  H  (li.  i.  §  i.] 


tion  and  authority  in  relation  to  the  granting  or  revokin" 
probato  of  Wills  and  letters  of  administration  of  tlie  effects  of 
deceased  (/)  persons  now  vested  in  or  which  can  be  exercised 
by  any  court  or  person  in  England,  together  with  full 
authority  to  hear  and  determine  all  questions  relating  to 
matters  and  causes  testamentary  (g),  shall  belong  to  andk 
vested  in  her  Majesty,  and  shall,  except  as  hereinafter  is 
mentioned,  be  exercised  in  the  name  of  her  Majesty  in  a  court 
to  be  called  the  Court  of  Probate,  and  to  hold  its  ordinary 
sittings,  and  to  have  its  principal  registry  at  such  place  or 
places  in  London  and  Middlesex  as  her  Majesty  in  council 
shall  from  time  to  time  appoint." 

And  by  sect.  23,  "  The  Court  of  Probate  shall  be  a  Court 
of  Record,  and  such  Court  shall  have  the  same  powers,  and 
its  grants  and  orders  shall  have  the  same  effect  throughout 
all  England,  and  in  relation  to  the  personal  estate  in  all  parts 
of  England  of  deceased  persons,  as  the  Prerogative  Court  of 
the  Archbishop  of  Canterbury  and  its  grants  and  orders 
respectively  now  have  in  the  province  of  Canterbury,  or  in  the 
parts  of  such  province  within  its  jurisdiction,  and  in  relatioi) 
to  those  matters  and  causes  testamentary,  and  those  effects  of 
deceased  persons  which  are  within  the  jurisdiction  of  the  said 
Prerogative  Court ;  and  all  duties  which  by  statute  or  other- 
wise are  imposed  on  or  should  be  performed  by  Ordinaries 
generally,  or  on  or  by  the  said  Prerogative  Court,  in  respect 
of  probates,  administrations  or  matters  or  causes  testamentary 
within  their  respective  jurisdictions,  shall  be  performed  by 
the  Court  of  Probate  ;  provided  that  no  suits  for  legacies,  or 
suits  for  the  distribution  of  losidue,  shall  be  entertained  by 


(/)  By  the  interpretation  clause, 
sect.  2, " '  Will  *  shall  comprehend 
'  Testament,'  and  all  other  testa- 
mentary instruments  of  which 
probate  may  now  he  granted,  and 
*  Administration '  shall  compre- 
hend all  letters  of  administration 
of  the  effects  of  deceased  persons, 
whetlier  with  or  without  the  Will 


annexed,  and  whether  granted  for 
general,  special,  or  luniteJ  pur- 
poses." 

(g)  By  the  interpretation  claiipe, 
sect.  2,  " '  Matters  and  causes  tes- 
tamentary '  shall  comprehend  all 
matters  and  causes  relating  to  tk' 
grant  and  revocotion  of  probatt  of 
Wills  or  of  adminiBtration." 
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the  Court  or  by  any  Court  or  pt  son  whose  jurisdiction  as  to 
matters  and  causes  testamentary  is  hereby  abolished." 

Hence  it  appears  that  the  exclusive  jurisdiction  in  the 
probate  of  Wills  and  granting  of  administration,  which  formerly 
belon'^ed  to  the  Ecclesiastical  Courts,  was  completely  and 
auiversally  throughout  England  transferred  to  the  newly 
created  Court  of  Probate  {h). 

Now  by  the  Supreme  Court  of  Judicature  Act,  1873  [which 
commenced  on  Nov.  1,  1875],  the  existing  Courts  therein 
named  (of  which  the  Court  of  Probate  was  one)  were  united 
and  consolidated  together  as  one  Supreme  Court  of  Judicature 
in  England  (sect.  3). 

This  Supreme  Court  consists  of  two  Divisions  : — 

(1.)  "Her  Majesty's  High  Court  of  Justice,"  exercising 
original  jurisdiction. 

(2.)  "  Her  Majesty's  Court  of  Appeal,"  exercising  appellate 
jurisdiction  (sect.  4). 

The  "High  Court  of  Justice"  is  a  Superior  Court  of 
Record,  and  to  it  is  transferred  and  in  it  is  vested,  amongst 
other  jurisdictions,  that  which  was  vested  or  capable  of  being 
exercised  by  the  Court  of  Probate  at  the  commencement  of 
the  Act.  The  jurisdiction  so  transferred  to  the  High  Court 
inchdes  the  jurisdiction  which  at  the  commencement  of  the 
Act  was  vested  in  or  capable  of  being  exercised  by  the  judge 
of  the  Court  of  Probate  sitting  in  Court,  or  Chambers,  or 
elsewhere,  when  acting  as  a  judge  in  pursuance  of  any  statute, 
law,  or  custom,  and  all  powers  given  to  the  Court  of  Probate 


231) 


Court  of  Pro- 
bate Bubsti- 
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36  A  37  Vict. 
c.  86. 
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{h)  By  sect.  23,  all  suits  pend- 
ing at  the  time  of  the  Act,  in  any 
Court  in  England,  respecting  any 
srant  of  probate  or  administration 
shall  be  transferred  to  the  Court  of 
Probate  (but  this  enactment  is  not 
to  apply  to  the  Privy  Council). 
And  by  etat.  21  &  22  Vict.  c.  05, 
s  14,  in  the  same  way  oil  non- 
foiiteiitlous  business  also  shall  be 
tltemed  to  have  been  transferred 


to  the  Court  of  Proljate,  and  all 
oaths  and  bonds  sworn  and  exe- 
cuted as  required  by  any  Ecclesi- 
astical Court  in  reference  to  such 
business,  prior  to  Jan.  11,  1858 
(the  day  when  the  Court  of  Pro- 
bate Act,  1867,  came  into  opera- 
tion) shnll  be  as  effectual  as  if 
sworn  or  executed  in  pursuance  of 
the  Court  of  Probate  Act  or  this 
Act. 
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or  to  the  judge  ot  -hat  Court  by  any  statute,  and  also  all 
ministerial  powers,  di'ties,  and  authorities  incident  to  anv 
and  every  part  of  the  jun  ^diction  so  transferred  (sect.  16). 

The  jurisdiction  of  the  Court  of  Prolate  which  by  the  Act 
was  transferred  to  and  vested  in  the  High  Court  from  and 
after  the  commencement  of  the  Act,  ceased  to  be  exercised 
except  by  the  "  High  Court  of  Justice"  as  provided  by  the 
Act  (sect.  22). 

The  jurisdiction  of  the  Court  of  Probate  transferred  to  the 
"  High  Court  of  Justice  "  is  exercised  (so  far  as  regards  pro- 
cedure and  practice)  in  the  manner  provided  by  the  Act  or  k 
such  Kules  and  Orders  of  Court  as  may  be  made  from  time 
to  time  pursuant  to  the  Act,  and  where  no  special  provision  is 
contained  in  the  Act  or  in  any  such  Rules  or  Orders  of  Court 
with  reference  thereto,  the  jurisdiction  is  exercised  as  ncarlv 
as  may  be  in  the  same  manner  as  the  same  might  have  been 
exercised  in  the  Court  of  Probate  previously  to  the  commence- 
ment of  the  Act  (sect.  23). 

The  "  High  Court  of  Justice  "  consists  of  three  Divisions,  of 
which  one  is  the  "  Probate,  Divorce,  and  Admiralty  Division " 
(sect.  31 ;  Order  in  Council,  16  December,  1880). 

To  the  "Probate,  Divorce,  and  Admiralty  Division  "are 
assigned  all  causes  and  matters  which  would  have  been  witliin 
the  exclasive  cognisance  of  the  Court  of  Probate  if  the  Act 
had  not  passed  (sect.  34). 

Although  all  matters  which  prior  to  the  passing  of  the 
Judicature  Act  would  have  been  within  the  exclusive  co;,'- 
nisauce  of  the  Court  of  Probate  are  assigned  by  that  Act  to 
the  Probate  Division  of  the  High  Court,  still,  inasmuch  as  nil 
judges  of  the  High  Court  by  the  powers  given  to  them  bv 
that  Act  have  the  same  jurisdiction,  it  seems  to  follow  that 
any  judge,  whether  of  the  Queen's  Bench  or  Chancery 
Division,  may  in  his  discretion  exercise  jo risdiction  iu  any 
matter  which  is  assignable  to  the  Probate  Division.  But, 
although,  according  to  this  principle  a  judge  in  the  Chancery 
Division  has  jurisdiction  to  grant  probate  of  a  Will,  it  would 
appear  for  many  roasons  to  bo  so  inconvenient  that  any  judge 
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except  a  jadge  in  the  Probate  Division  should  grant  probate, 
that  the  judge  in  the  Chancery  Division,  if  requested  to 
exercise  such  jurisdiction,  would  use  a  sound  discretion  in 
refasing  to  do  so,  and  in  directing  the  parties  to  obtain  probate 
in  the  Division  to  which  such  matters  have  been  assigned. 
This  view  that  the  Chancery  Division  has  jurisdiction,  if  it 
thinks  fit  to  exercise  it,  was  adopted  by  Sir  George  Jessel,  M.B., 
ia  the  case  of  Pinney  v.  Hunt  (i),  and  followed  by  Pearson,  J., 
in  Bradford  v.  Young  {k).  On  the  other  hand,  in  the  case  of 
Priestman  v.  Thomas  {t),  Sir  James  Hannen  in  his  judgment 
is  reported  to  have  said  :  "It  is  further  contended  that  the 
plaintiff,  if  entitled  to  have  the  probate  of  the  Will  revoked, 
ought  to  have  claimed  it  in  the  action  in  the  Chancery  Divi- 
Bion.  But  I  am  of  opinion  that  he  could  not  properly  have 
done  so,  as  the  granting  or  revoking  of  probates  was  within 
the  exclusive  cognizance  of  the  Court  of  Probate,  and  is 
therefore  now  assigned  to  this  Division."  And  this  view 
seems  to  have  met  with  the  approval  of  Cotton,  L.J.,  who  in 
his  judgment  in  the  same  case  when  before  the  Court  of 
Appeal  (m)  said,  that  "  The  object  sought  by  that  action  (to 
wit,  a  revocation  of  probate)  was  not  within  the  jurisdiction  of 
the  Chancery  Division." 

It  is  to  be  observed  that  section  11  of  the  Judicature  88  &  39  Vict. 
Act,  1875,  which  gives  a  person,  commencing  any  action  or  "'  '  ** 
matter  in  the  High  Court,  liberty,  (subject  to  the  Rules 
of  Court  and  the  provisions  in  the  Judicature  Acts,  and 
to  the  power  of  transfer)  to  assign  the  action  to  one  of 
the  Divisions  of  the  High  Court  "  as  he  may  think  fit," 
goes  on  to  provide  that  if  he  assign  the  action  to  a  Division 
to  which,  according  to  the  Rules  of  Court  or  the  provi- 
sions of  the  Acts,  it  ought  not  to  be  assigned  to,  a  judge  of 
such  Diviplon,  even  though  application  is  made  to  him  to 
direct  a  transfer  of  the  action  or  matter  to  the  Division 
to  which  it  ought  to  have  been  assigned,  may  retain  the 
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same,  if  he  thmk  it  expedient  so  to  do,  in  the  Division  in 
which  it  was  commenced.  The  section  farther  provides  that 
(subject  to  the  Rules  of  Court)  a  person  commencing  any  cause 
or  matter  shall  not  assign  the  same  to  the  Pru1)ate,  Divorce 
and  Admiralty  Division,  unless  he  would  have  been  eiUitled  to 
commence  the  same  in  the  Court  of  Probate,  or  in  the  Court 
for  Divorce  and  Matrimonial  Causes,  or  in  the  High  Court  of 
Admiralty,  if  the  Judicature  Act  had  not  been  passed.  It 
will  be  noticed  that  the  section  is  silent  as  to  the  converse 
proposition,  viz.,  the  commencing,  in  a  Division  other  tliau 
the  Probate  Division,  of  an  action  or  matter  which,  before  tiie 
Judicature  Acts,  would  have  been  commenced  in  the  Court  of 
Probate,  and  in  that  Court  alone ;  and  it  may  reasonably  k 
inferred  that  the  Act  advisedly  left  open  such  a  course  of 
procedure,  while  specificalb-  forbidding  a  person  to  commence 
an  action  or  cause  in  the  obate  Division,  of  such  a  nature 
as  would  not  have  come  within  the  exclusive  jurisdiction  of 
the  Court  of  Probate  in  former  days. 
Tlie  executor  The   practical    consequence  is,    that   an    executor  canni ' 

cannot  rely  on  .....  „  .  ,  i       ■       i 

his  title  in  any  assert  or  rely  on  his  right  in  any  Court  without  showing  thai 

out  tl)c  pro-       ^®  ^^^  previously  established  it  in  the  Probate  Division :  tlie 

duction  of  the     usual  proof  of  which  is,  the  production  of  a  copy  of  the  Will 

by  which  he  is  appointed,  certified  under  the  seal  of  tlie 

The  Probate.      Court.     This  is  usually  called  the   probate,  or  the  letters 

testamentary.     In  other  words,  nothing  but  the  probate,  (or 

letters  of  adn^inistration   with  the  Will  annexed,  when  no 

executor  is  therein  appointed,  or  the  appointment  of  executor 

fails,)  or  other  proof  tantamount  thereto  of  the  admission  of 

the  Will  in  the  Probate  Division  is  legal  evidence  of  tLe 

Will  in  any  question  respecting  personalty  («)•    The  Will  of 

a  deceased  Sovereign  of  the  realm  is  no  exception  to  this  rule, 


(n)  If  a  Will  be  made  in  a 
foreign  country,  and  proved  there, 
disposing  of  goods  in  England,  tlie 
executor  cannot  have  action  on 
such  probate,  but  ought  to  prove 


the  Will  here  :  Lee  v.  Moore, 
Palm.  165.  Tourton  v.  Flower,  3 
P.  Wms.  370.  See  poit,  Pt  i 
Bk.  IV.  Ch.  11.  §  VI. 


•  ''•  I-  §  ^-l  -^'^^  Probate  Division. 

notwithstanding  (as  it  has  already  appeared  (o)  )  no  probate 
of  such  a  Will  can  be  granted  by  the  Court  {p). 

The  probate  is,  however,  merely  operative  as  the  authen- 
ticated evidence,  and  not  at  all  as  the  foundation,  of  the 
executor's  title :  for  he  derives  all  his  interest  from  the  Will 
itself,  and  the  property  of  the  deceased  vests  in  him  from  the 
moment  of  the  testator's  death  (7).  Hence  the  probate,  when 
produced,  is  said  to  have  relation  to  the  time  of  the  testator's 
death  ()•). 

It  should  further  be  observed  that  a  Court  of  Equity  con- 
^.iersan  executor  as  trustee  for  the  Ic  ■^itees  in  respect  to 
tlieir  legacies,  and,  in  certain  cases,  as  trustee  for  the  next  of 
kin  of  the  undisposed-of  surplus :  and  as  all  trusts  are  the 
peculiar  objects  of  equitable  cognizance,  Courts  of  Equity 
will  compel  the  executor  to  perform  these  his  testamentary 
trusts  with  propriety.  Hence,  although  in  those  Courts,  as 
well  as  in  Courts  of  Law,  the  seal  of  the  Court  of  Probate 
is  conclusive  evidence  of  the  factum  of  a  Will  (s),  an 
equitable  jurisdiction  has  arisen  of  construing  the  Will,  in 
order  to  enforce  a  proper  performance  of  the  trusts  of  the 
executor.  The  Courts  of  Equity  are  consequently  sometimes 
called  Courts  of  Construction,  in  contradistinction  to  the  Court 
of  Probate. 

It  should  be  observed,  that  as  long  as  the  Ecclesiastical 
Courts  had  the  exclusive  testamentary  jurisdiction,  they  were 
also  Courts  of  Construction  as  well  as  Courts  of  Probate, 
because  suits  for  legacies  might  have  been  brought  therein. 
Indeed,  the  cognizance  of  legacies  in  former  times  belonged 
exclusively  to  the  ecclesiastical  jurisdiction;  for  the  Court  of 
Chancery,  till  Lord  Nottingham  extended  the  system  of 
equitable  jurisprudence,  administered  no  relief  to  legatees  (0. 
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(0)  /ln(«,  p.  11. 

(p)  Ryves  v.  Duke  of  Welling- 
ton, 9  Beav.  579. 
(n)  Smith  V.  Mill."<,  1  T.  R.  475, 

480. 

(r)  Went.  Off.   \.x..   115,    14th 


editLon.    Whitehead  v.  Taylor,  10 

A.  &  E.  210.     Ingle  v.  Richards,  28 

Beav.  366. 

(«)  See  post,  Pt.  I.  Bk.  vi.  Ch.  l 
(0  Decks  V.  Strutt,  5  T.  R,  690, 

692. 
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But  the  Court  of  Probate  was  not  a  Court  of  Constrnction ; 
for,  as  it  has  already  appeared  (it),  the  23rd  section  of  the 
Act  by  which  it  was  created  expressly  prohibited  it  from 
entertaining  any  such  suit.  The  same  observations  wonld 
seem  to  apply  to  the  Probate  Division  of  the  High  Court 
of  Justice,  for  by  sect.  84  of  the  Judicature  Act,  1873, 
all  causes  and  matters  which  would  have  been  within  the 
exclusive  cognizance  of  the  Court  of  Probate  are  assigned  to 
the  Probate  Division  of  the  High  Court,  and  by  the  same 
section  all  causes  and  matters  "  for  the  administration  of  the 
estates  of  deceased  persons,"  and  for  "the  execution  of  trusts 
charitable  or  private  "  are  assigned  to  the  Chancery  Division 
of  the  High  Court. 

And  by  sect.  11  (sub-s.  3)  of  the  Judicature  Act  of  1875,  it 
was  enacted  that,  subject  to  rules  of  Court,  a  person  com- 
mencing any  cause  or  matter  shall  not  assign  the  same  to  the 
Probate  Division,  unless  he  would  have  been  entitled  to  com- 
mence the  same  in  the  Court  of  Probate. 

By  section  24  of  the  Court  of  Probate  Act,  "  The  Court  of 
Probate  may  require  the  attendance  of  any  party  in  person,  or 
of  any  person  whom  it  may  think  fit  to  examine  or  cause  to 
be  examined  in  any  suit  or  other  proceeding  in  respect  of 
matters,  or  causes  testamentary  {x),  and  may  examine,  or 
cause  to  be  examined,  upon  oath  or  affirmation,  as  the  case 
may  require,  parties  and  witnesses  by  word  of  mouth ;  and 
may  either  before  or  after,  or  with  or  without  such  axamina- 
tion,  cause  them  or  any  of  them  to  be  examined  on  interroga- 
tories, or  receive  their  or  any  of  their  affidavits  or  solemn 
affirmations,  as  the  case  may  be ;  and  the  Court  may  by  writs 
require  such  attendance,  and  order  to  be  produced  before  itself 


(u)  AnU,  pp.  238,  239. 

(x)  Where  an  executor  was  desi- 
rous to  propound  in  solemn  form  the 
last  Will  of  his  testator,  and  cited 
certain  next-of-kin,  but  was  unable 
to  ascertain  what  other  persons 
were  entitled  in  the  distribution, 
li.e    Court,    under    this   section, 


ordered  a  subpcena  to  issue  for  the 
attendance  of  certain  personi,  to  be 
examined  as  to  their  knowledge  of 
the  members  of  the  family  and  the 
other  next-of-kin  of  the  decea<ed. 
Shepheaid  v.  Beetham,  L.  R  2  P. 
&  D.  384.  In  the  goods  of  Sweet, 
[1891]  P.  400. 
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or  otherwise  any  deeds,  evidences,  or  writings,  in  the  same 
form,  or  nearly  as  may  be,  as  that  in  which  a  writ  of  suhpoena 
d  testificandum,  or  of  subpceiia  duces  tecum,  is  now  issued  by 
sny  of  her  Majesty's  Su^jerior  Courts  of  Law  at  Westminster ; 
and  every  person  disobeying  any  such  writ  shall  be  considered 
as  in  contempt  of  Court,  and  also  be  liable  to  forfeit  a  sum 
not  exceeding  one  hundred  poands." 

By  section  25,  "  The  Court  of  Probate  shall  have  the  like 
powers,  jurisdiction  and  authority,  for  enforcing  the  attend- 
ance of  persons  required  by  it  as  aforesaid ;  and  for  punishing 
persons  failing,  neglecting,  or  refusing  to  produce  deeds, 
evidences,  or  writings,  or  refusing  to  appear  or  to  be  sworn, 
or  make  affirmation  or  declaration,  or  to  give  evidence,  or 
guilty  of  contempt,  and  generally  for  enforcing  all  orders, 
decrees,  and  judgments,  made  or  given  by  the  Court  under 
this  Act,  and  otherwise  in  relation  to  the  matters  to  be 
inquired  into  and  done  by  or  under  the  Orders  of  the  Court 
ander  this  Act,  as  are  by  law  vested  in  the  High  Court  of 
Chancery  for  such  purposes  in  relation  to  any  suit  or  matter 
depending  in  such  Court." 

By  Btat.  21  &  22  Vict.  c.  95,  s.  17,  "  The  Judge  of  the 
Court  of  Probate  shall  have  and  exercise  the  same  power 
of  altering  and  amending  grants  of  probate  and  letters  of 
administration,  made  before  January  11,  1858  (y),  as  any 
Ecclesiastical  Court  had  and  exercised  in  respect  of  such 
grants." 

In  order  to  meet  the  case  of  grants  made  before  the  Act, 
which  were  void  or  voidable  by  reason  of  the  Courts  not  having 
jorisdiction  (z),  and  also  of  grants  which,  though  not  void  or 
voidable,  were  not  sufficiently  extensive  by  reason  of  not 
reaching  property  situate  out  of  the  jurisdiction  of  the  Court 
that  made  the  grant,  provision  is  made  by  sections  86,  87 
and  88  of  the  Probate  Act,  1857  (20  &  21  Vict.  c.  77). 

By  Btat.  21  &  22  Vict.  c.  95,  s.  20,  "  All  second  and 

(y)  The  Day  when  the  Court  of     ration. 
Probate  Act,  1857,  came  into  ope-         (*)  See  ante,  p.  237. 


Sect.  25. 
Power  of  the 
Court  to  en- 
force orders. 


21  &  22  Vict, 
c.  95,  s.  17. 
Judge  of  the 
Court  of  Pro- 
bate may 
amend  grants 
made  before 
Jan.  11,  1858. 


Cases  of  grants 
Toid  or  void- 
able by  reason 
of  bona  nota- 
bilia  made 
before  the 
Probate  Act. 


21  k  22  Vict 
c.  95,  B.  20. 
Second  and 
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subsequent  grants  of  probate  or  letters  of  administration 
shall  be  m.-'de  in  the  Principal  Registry,  or  in  the  District 
Registry  where  the  original  Will  is  registered  or  the  original 
grant  of  letters  of  administration  has  been  made,  or  in  the 
District  Begistry  to  which  the  original  Will  or  a  registered 
copy  thereof,  or  the  record  of  the  original  grant  of  adminis- 
tration, have  been  transmitted  by  virtue  of  a  requisition 
issued  in  pursuance  of  section  eighty-nine  of  '  The  Court  of 
Probate  Act,'  and  for  and  in  respect  of  such  second  or  sub- 
sequent grants  of  probate  or  letters  of  administration  to  be 
made  in  a  district  registry,  it  shall  not  be  requisite  that  it 
should  appear  by  affidavit  that  the  testator  or  intestate  had  a 
fixed  place  of  abode  within  the  district  in  which  the  applica- 
tion is  made." 

County  Courts  have  jurisdiction  in  all  conteutions  business, 
i.e.,  grants  or  revocation  of  grants  of  probate  or  letters  of 
administration,  provided  (1)  the  deceased  had  at  the  time  of 
his  deata  his  fixed  place  of  abode  in  the  district  of  tlie 
County  Court  to  which  application  is  made  ;  and  (2)  the 
personal  estate  of  the  deceased  (exclusive  of  property  pos- 
sessed by  him  as  trustee  ard  debts  due  from  him)  was  at  b's 
death  undor  the  value  of  200/.,  and  his  real  estate  to  which 
he  was  beneficially  entitled  was  under  300/.  (a),  for  by  stat.  11 
&  22  Vict.  c.  96,  8. 10,  it  was  enacted  that  where  "it  appears 
by  affidavit  to  the  satisfaction  of  a  registrar  of  the  principal 
registry,  that  the  testator  or  intestate,  in  respect  of  whose 
estate  a  grant  or  revocation  of  a  grant  of  probate  or  letters 
of  administration  is  applied  for,  had  at  the  time  of  his  death 
his  fixed  place  of  abode  in  one  of  the  districts  specified  ia 
Schedule  (A.)  to  the  said  '  Court  of  Probate  Act,'  and  that 
the  personal  estate  in  respect  of  which  such  probate  or  letters 
of  administration  are  to  be  or  have  been  granted,  exclusive  of 
what  the  deceased  may  have  been  possessed  of  or  entitled  to 
as  a  trustee,  and  not  beneficially,  but  without  deducting  any- 

(a)  i.e.,  the  actual  value  of  the      otlitr  charges.     Duvies  v.  Breck- 
projKTty  free  from  inortgnges  or      nell,  L.  R.  2  P.  &  D.  177. 


Ch.  I.  §  I.J  Jn  the  County  Courts. 

thing  on  account  of  the  debts  due  and  owing  from  the  deceased, 
was  at  the  time  of  his  death  under  the  value  of  200Z.,  and 
that  the  deceased  at  the  time  of  his  death  was  not  seized  or 
entitled  beneficially  of  or  to  any  real  estato  of  the  value  of 
300/.  or  upwards,  the  judge  of  the  County  Court  having 
jurisdiction  in  the  place  in  which  the  deceased  had  at  the  time 
of  his  or  her  death  a  fixed  place  of  abode  shall  have  the 
contentious  jurisdiction  and  authority  of  the  Court  of  Probate 
iu  respect  of  questions  as  to  the  grant  and  revocation  of 
probate  of  the  Will  or  letters  of  administration  of  t  iic  effects 
o''  such  deceased  person,  in  case  there  be  any  contention  io 
relation  thereto." 

The  Probate  Division  has  power  in  cases  where,  in  any  con- 
tentious business  arising  out  of  an  application  for  probate  or 
administration,  it  is  shown  that  the  state  of  property  and 
place  of  abode  of  the  deceased  were  such  as  to  give  con- 
tentious jurisdiction  to  the  judge  of  a  County  Court,  to  send 
the  cause  to  such  County  Court,  and  the  judge  of  such  County 
Court  shall  proceed  therein  as  if  such  application  and  cause 
Iwd  been  made  to,  and  arisen  in,  his  Court  in  the  first 
instance  {b).  See  20  &  21  Vict.  c.  77,  s.  59  [extended  to 
apphcations  for  the  revocation  of  a  grant  of  probate  or  adminis- 
tration, 21  &  22  Vict.  c.  96,  s.  12]. 

Sections  55,  66,  57  and  59  of  the  Probate  Act  [stat.  20  S:, 
21  Vict.  c.  77],  and  sects.  10,  12  and  13  of  the  amending  Act 
[stat.  21  &  22  Vict.  c.  96]  relate  to  the  jurisdiction  of  County 
Courts  in  contentious  business.  The  rules  of  practice  regu- 
lating applications  in  respect  of  such  contentious  business  in 
County  Courts  are  contained  in  Order  XLIX.  of  the  County 
Court  Rules,  1889,  and  it  is  provided  by  rule  12  of  this 
Order  that  in  proceedings  under  this  Order,  for  which  no 
Kulos  are  hereby  provided,  the  Rules  and  practice  of  the 
High  Court  shall  be  followed  as  far  as  they  are  applicable. 

('))  See  Shiter  v.  Alvuy,  L.  11.  2  ngainst  the  wish  of  all  parties,  hcp 

P.  &  D,  154.    As  to  the  diMcretion  Dunn  v.  Dunn,  1   Sw.  &  Tr.  521, 

of  the  Court  to  direct  a  trial  of  a  and  Bull  v.  Bull,  3Q  L.  J.,  P.  &  M. 

Fobate  cause  in  the  County  Court  40n. 
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Jurisdiction  of 
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It  should  be  observed  that  the  above  jurisdiction  given  to 
County  Courts,  in  instances  to  which  it  extends,  is  coucurrent 
with  that  of  the  Probate  Division  of  the  High  Court,  and  not 
exclusive.  See  20  &  21  Vict.  c.  77,  s.  5i*,  and  21  &  22  Yict. 
c.  95,  s.  12. 

By  P'^ct.  58  of  the  Probate  Act  [stat.  20  &  21  Vict.  c.  77] 
it  was  euacted,  that  "  any  party  who  shall  be  dissatisfied  with 
the  determination  of  the  judge  of  the  County  Court  in  point 
of  law  or  upon  the  admission  or  rejection  of  any  evidence  iu 
any  matter  or  cause  under  this  Act,  may  appeal  from  the 
same  to  the  Court  of  Probate  in  such  manner  and  subject  to 
such  regulations  as  may  be  provided  by  the  Rules  and 
Orders  to  be  made  under  this  Act,  and  the  decisions  of  the 
Court  of  Probate  on  such  appeal  shall  be  final  "(c). 

The  appeal  from  the  County  Court  under  this  section  is 
now  to  a  Divisional  Court  of  the  Probate  Divorce  and 
Admiralty  Division  of  the  High  Court  of  Justice.  R.  S.  C. 
1888,  Order  LIX.,  rule  4. 

As  to  the  Probate  Jurisdiction  of  County  Courts  in  non- 
contentious  business,  it  has  been  enacted  by  stat.  86  &  87 
Vict.  c.  62,  that— 

"  Where  the  whole  estate  and  effects  of  an  intestate  shall 
not  exceed  in  value  the  sum  of  1001.,  his  widow  or  any  one  or 
more  of  his  children,  provided  such  widow  or  children  respec- 
tively shall  reside  at  a  distance  exceeding  three  miles  from 
the  Registry  of  the  Court  of  Probate  having  jurisdiction  in 
the  matter,  may  apply  to  the  Begistrar  of  the  County  Court 
within  the  district  of  which  the  intestate  had  his  fixed  place 
of  abode  at  the  time  of  his  death,  and  the  said  Registrar  shall 
fill  up  the  usual  papers  required  by  the  Court  of  Probate  to 
lead  to  a  grant  of  letters  of  administration  of  the  estate  and 
effects  of  the  said  intestate,  and  shall  swear  the  applicant  and 
attest  the  execution  of  the  administration  bond  according  to 
the  practice  of  the  Court  of  Probate,  and  shall  then  transmit 


the  said  pap 
Prohate  havh 
course  make  ' 
estate  and  eff( 
post  to  the  sa 
delivered  to  t 
payment  of  a 
Act  "(sect.  1 
"The  Reg 
proof  as  he  i 
relationship  o 
"If  the  I 
believe  that  tl 
(lied  possesse 
proceed  with 
value  thereof 
By  sect.  4, 
powers  of  Cor 
"  And  the . 
to  be  read  anc 
recited  Act  (s 
to  the  survivi 
(sect.  1). 


(c)  And  see  Zealley  r.  Vcryartl, 
L.  R.  1  P.  &  D.  106.     Mnclour  v. 


MucL'ur,  L.  R.  1  P.  &  D.  CW. 


Wh 
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Trsat.  on  Eq.  1 
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the  said  papers  by  post  to  the  Registrar  of  the  Court  of 
Probate  having  jurisdiction  in  the  matter,  who  shall  in  due 
course  make  out  and  seal  the  letters  of  administration  of  the 
estate  and  effects  of  the  said  intestate,  and  transmit  them  by 
post  to  the  said  Registrar  of  the  County  Court,  to  be  by  him 
delivered  to  the  party  so  applying  for  the  same,  without  the 
payment  of  any  fee  for  the  same,  save  as  is  provided  by  this 
Act "  (sect.  1). 

"  The  Registrar  of  the  County  Court  may  require   such  s.  2 : 
proof  as  he  may  think  sufficient  to  establish  the  identity  and 
relationship  of  the  applicant  "  (sect.  2). 

"  If  the  Registrar  of  the   County  Court  has   reason  to  s.  3 ; 
believe  that  the  whole  estate  and  effects  of  which  the  deceased 
died  possessed  exceeds  in   value    lOOi.,  he  shall   refuse   to 
proceed  with  the  application  until  he  is  satisfied  as  to  the  real 
value  thereof"  (sect.  3). 

By  sect.  4,  Registrars  of  County  Courts  may  exercise  the  s.  4. 
powers  of  Commissioners  of  the  Court  of  Probate. 

"And  the  Act  of  1875  (stat.  38  &  89  Vict.  c.  27),  which  is  Stat.  38  &  39 
to  be  read  and  construed  along  with  and  as  part  of  the  above  Extension  of 
recited  Act  (sect.  2),  extends  the  provisions  of  the  above  Act  '"""«''  ■'^o*- 
to  the  surviving  children  of  poor  ividowa  who  die  intestate  ' 
(sect.  1). 


SECTION  II. 

What  the  Executor  may  do  before  Probate. 

Upon  the  principles  stated  in  the  course  of  the  preceding 
section  (p.  243),  it  has  been  held  that  the  execvcor,  before  he 
proves  the  Will,  may  do  almost  all  the  acts  which  are 
incident  to  his  office,  except  only  some  of  those  which  relate 
to  suits  (c).    Thus  he  may  seize  and  take  into  his  hands  any  what  executor 

may  do  beforo 
probate. 
(«)  Qodolph.  Pt.  2,  c.  20,  B.  1.      Wankford  v.   Wankford,  1   Salk. 
Wentw.  Off.  Ex.  81,  Utli  edition.      301.    Humphreys  v.  Ingledon,  1  P. 
Tix-at.  on  Eq.  B.  4,  Pt.  2,  c.  1,  a.  2.      Wins.  7fl3. 
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of  the  testator's  effects  (/),  and  be  may  enter  peaccubly  into 
the  house  of  the  heir,  for  that  purpose,  and  to  take  specialties 
and  other  securities  for  the  debts  due  to  the  deceased  (g).  He 
may  pay,  or  take  releases  of,  debts  owing  from  the  estate(//); 
and  he  may  receive  or  release  debts  which  are  owing  to  it(i) ; 
and  distrain  for  rent  due  to  the  testator  (/r).  And  if,  before 
probate,  the  day  occur  for  payment  upon  bond  made  by,  or  to, 
the  teatator,  payment  must  be  made  to,  or  by,  the  executor, 
though  the  Will  be  not  proved,  upon  like  penalty  as  if  it 
were  (l).  So  he  may  sell,  give  away,  or  otherwise  dispose,  at 
his  discretion,  of  the  goods  and  chattels  of  the  testator,  before 
probate  (»i)  ;  he  may  assent  to,  or  pay,  legacies  («) ;  he  may 
enter  on  the  testator's  terms  for  years  (o),  and  he  may  gain  a 
settlement  by  residing  in  the  parish  where  the  land  liesiyi). 
And  although  he  should  die,  after  any  of  these  acts  tlono, 
without  proving  the  Will,  yet  do  these  acts  so  done  staud 
firm  and  good  (q).  Where  a  termor  devised  his  term  to 
another  whom  he  made   his  executor   and  died  :    and  tlie 


(/)  GoJolph.  Pt.  2,  c.  20,  s.  1. 
Wentw.  Off.  Ex.  81,  14th  edition. 

{(l)  Godolpli.  Pt.  2,  c.  20,  8.  3. 
Wentw.  Off.  Ex.  81,  14th  edition. 

{h)  Godolph.  Pt.  2,  c.  20,  s.  3. 
Wentw.  Off.  E.\.  81,  14th  edition. 

(t)  Co.  Litt.  292,  h.  Grays- 
brook  t).  Fox,  Plowd.  281.  Mid- 
dleton'scase,  6  Co.  28,  a.  Godolpli. 
Pt.  2,  c  20,8.  1.  Wentw.  Oil'.  Ex. 
81,  14th  edition.  Wankford  v. 
Wankford,  1  Salk.  3(i(i,  307.  Wills 
('.  Rich,  2  Atk.  285. 

(k)  Wliitehoad  v.  Taylor,  10  A. 
&  E.  210. 

(0  Godolph.  Pt.  2,  c.  2,  8.  3, 
Wentw.  Off.  Ex.  18,  14th  edition. 
The  penalty  is  now  saved  by  bring- 
ing the  principal  and  interest  and 
costs  into  Court,  under  stat.  4  Ann, 
c.  3,  10,  Ruff.  §  13. 

(w)  Oodcdph.  Pt.  2,  c.  20,  s.  3. 
Wentw.  Oil'.  Ex.  82,  14th  edition. 


He  may  release  or  assign  any  part 
of  the  personal  estate  before  pid- 
bate  ;  By  Lord  Maeclesfiekl,  1  P. 
AVnis.  768,  Coinher's  ease.  It  is 
consequently  no  ulijection  to  tlif 
title  of  an  assij,'nee  of  a  patent, 
that  the  assij^nors,  the  execuluis 
of  the  grantee,  had  omitted  t"  rt- 
gister  the  probate  until  after  the 
date  of  the  assignment ;  Ehvood  c. 
Christy,  17  C.  13.,  N.  S.  754, 

(«)  Godolph.  Pt.  2,  c.  2!),  b.  1. 
Wentw.  Off.  Ex.  82,  14th  edition, 

(())  Rex  ('.  Stone,  'J  T.  R,  21)6, 
Dyer,  3G7,  n.  And  the  executor 
of  the  grantee  of  the  next  avoid- 
ance of  a  church  may  grant  the 
advowson  before  probate ;  Smith- 
ley  r,  Chomeley,  Dyer,  135  n, 

(p)  Rex  v.  Stone,  ()  T.  I!.  295, 

(</)  Wentw,  Oil'.  Ex.  82,  Nth 
edit.  Brazier  v.  Hudson,  8  Sim,  G". 


i.i.  ^u.lOftJie  acts  of  an  Executor  before  Probate. 
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devisee  entered  and  died  without  any  probate ;  it  was  held 
tbt  the  term  was  legally  vested  in  the  executor  by  his  entry, 
1111(1  an  execution  of  the  devise,  without  any  probate  (r).  So 
if  an  executor  assents  to  a  legacy,  and  dies  before  probate, 
vet  the  assent  is  good  onough  (s).  So  all  payments  made  to 
liim  are  good,  and  shall  not  be  defeated,  though  he  dies  and 
never  proves  the  Will  {t).  In  a  word,  the  executor's  not 
proving  the  Will  does,  upon  his  death,  determine  the 
executorship,  but  not  avoid  it  ((/). 

It  must,  however,  be  carefully  observed  in  this  place,  that 
although  an  executor  may,  before  probate,  by  assignment  of  a 
term  for  years,  or  other  chattel  of  a  testator,  or  by  an  assent 
to  a  specific  legacy,  give  a  valid  title  to  the  assignee  or  legatee ; 
vet,  if  it  be  necessary  to  support  that  title  by  deducing  it  from 
the  assignment  or  assent,  it  also  becomes  requisite  to  show 
the  right  to  make  the  assignment  or  give  the  assent ;  which 
can  only  be  effetoed  by  producing  the  probate,  or  other  evi- 
dence of  the  admission  of  the  Will  in  the  Court :  for,  as  it 
has  already  appeared,  the  fact  of  a  particular  person  having 
been  appointed  executor  to  another  can  be  proved  by  no  other 
means,  either  in  courts  of  law  or  equity  (.r).  If  the  executor 
died  after  the  assignment  or  assent,  without  having  obtained 
probate,  letters  of  administration  cum  testamentoannaxo  must 
be  produced  instead  (//). 

Again,  although  an  executor  can,  before  probate,  make  an 
assignment  and  give  a  receipt  for  purchase-money,  which  are 
binding,  yet  a  purchaser  is  not  bound  to  pay  the  purchase- 


If  actK  done  by 
an  executor 
before  j)robate 
are  relied  on 
for  title  or 
Boiigbt  to  be 
enforced,  a 
subsequent 
probate  must 
be  shown. 


(i)  Dyer,  3()7,  a.  Rex  i'.  Stoni.', 
liT.R.  298.  Foiitoii  v.  Clegg,  <J 
Exch.  6S0. 

(«)  Jolinson  I'.  Warwick,  1 7  C.  B. 

MO. 

(!)  Wiinkfurd  V.  Waiikfortl,  1 
!<iilk.  30«,  507. 

(")  By  Lord  Holt,  in  Wankfor.l 
>■■  Wunklbrd,  1  Salk.  3()i).  QHoire, 
wliotlicr,  when  a  ilebtDf  inakus 
liis  creditor  his  executor,  who  dies 


after  having  intennecldled  witli 
his  goods,  but  before  j)robate,  aiul 
before  any  election  mail  to  retain, 
the  executor  of  the  executor  may 
retain ;  sec  Croft  v.  Pyke,  3  V.  Wms. 
182,and>,'o«^,  Pt.  ill.  lik.  ii.  Cii.  ii. 
§  VI. 

(x)  See  ante,  p.  242. 

(;/)  Johnson  v.  Warwick,  17  C. 
B.  5Ui. 
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money  till  probate,  because,  till  the  evidence  of  title  exists, 
the  executor  cannot  give  a  complete  indemnity  (z). 

An  executor  cannot  maintain  actions  before  probate  unless 
such  us  are  founded  on  his  actual  possession :  for  iu  actions 
where  he  sues  in  his  representative  character,  he  may  be 
compelled,  by  the  course  of  pleading,  to  produce  the  letters 
testamentary  at  the  trial,  or  iu  some  cases,  by  an  applicatiou 
to  the  Court,  at  an  earlier  stage  of  the  cause  (a) ;  and  in  those 
actions  where  he  sues  in  his  individual  capacity,  relying  on 
his  constructive  possession  as  executor,  although  he  does  not 
name  himself  as  executor  in  his  declaration,  nor  make  any 
profert,  yet,  generally  speaking,  it  will  be  necessary  fur 
him  to  prove  himself  executor  at  the  trial  (h),  which  he  can 
only  do  by  showing  the  prcbate.  For  example,  where  au 
executor  brings  trespass  de  bonis  asportatls,  or  trover,  upon 
his  testator's  possession,  and  a  conversion  in  his  lifetime,  he 
necessarily  describes  himself  aE  executor  in  his  declaration, 
and  his  character  as  such  may  be  traversed  :  And  where  the 
goods  were  taken  or  converted  after  the  testator's  death, 
although,  since  the  property  in  the  goods  draws  to  it  a  pos- 
session in  law,  he  may  declare  on  this  constructive  possession 
of  his  own,  notwithstanding  he  has  never  had  actual 
possession,  without  naming   himself    executor,  still,  if  his 


{z)  Newton  v.  Metropolitan 
Railway  Company,  1  Dr.  &  Sm. 
583. 

(a)  Webb  v.  Adkins,  14  C.  B. 
401.  This  case  was  approved  and 
followed  in  the  late  case  of  Tarn  v. 
Commercial  Bank  of  Sydney,  12  Q. 
B.  D.  2!)4,  where  a  testatrix  luiving 
endorsed  and  delivered  a  bill  of  ex- 
change to  her  bankers  for  collection 
at  maturity,  died  bofore  the  bill  bi'- 
came  due,  and  her  executors,  before 
probate  of  the  Will  was  granted, 
issued  u  writ  against  tlic  bankers 
for  the  return  of  tlu>  bill  iii  lis 
va1u«,    The  baiikurg  were  always 


willing  to  pay  over  the  proceeds  of 
the  bill  to  the  executors  uiiou 
production  of  probate.  Upon  tlie 
defendants  taking  out  a  summons 
for  an  order  that  all  proceedings 
iu  the  action  should  be  stuytd 
on  the  ground  that  the  same  wm 
frivolous,  vexatious,  and  au  abuse 
of  the  process  of  the  Court,  it  wm 
held  that  all  proceedings  in  the 
action  ought  to  be  stayed  until  the 
plaintiffs  obtained  i)ridiute. 

(6)  BlainHeld  r.  Jfarch,  7  M«l. 
in,  by  Holt,  C.  J.  2Sauud,47,J, 
note  to  Wilbrahaui  t',  Snow, 
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title  to  the  property  should  he  put  in  issue  hy  the  pleadings, 
he  must  show  that  title  as  executor  at  the  trial  by  producing 
the  probate,  in  order  to  prove  his  constructive  possession  (c). 

Li  cases,  indeed,  where  the  executor  has  actually  been  except  where 
rossest^ed  of  the  property. which  is  the  subject  of  the  action,  f^„^ 
More  it  came  to  the  hands  of  the  defendant,  such  possession  "°"  '• 
is,  according  to  the  general  principle,  of  itself  sufficient,  with- 
out showing  any  title,  to  establish  a  primd  facie  case,  either 
in  replevin,  trover  or  trespass,  when  the  property  has  come  to 
the  defendant's  hands,  or  been  converted,  by  tort  (d),  or  in 
debt  or  assumpsit,  when  the  defendant  has  acquired  it  by 
a  contract  with  the  executor  (c).  In  such  case  it  is  evident 
that  the  actual  possession  of  the  plaintiff  is  a  primd  facie 
title,  without  reference  to  the  circumstances  under  which  such 
possession  has  been  obtained,  whether  as  executor  or  by  any 
other  means  (/).  Accordingly,  in  the  case  of  Oughton  v. 
Sfppings  (g),  a  sheriff's  officer  had  seized  and  sold  a  pony, 
claimed  by  the  plaintiff,  a  widow,  under  an  execution  against 
a  third  party,  who  lodged  with  her  :  The  action  was  brought 
against  the  officer  for  money  had  and  received,  to  recover  tho 
amount  of  the  sale  money :  It  appeared  that  the  pony  had  been 
bought  by  the  lodger  for  the  plaintiff  with  money  provided 


(f)  Hunt  V.  Stevens,  3  Taunt. 
113 ;  And  any  defect  in  the  pro- 
bate, e.g.,  the  want  of  a  proper 
ftimp,  will  be  as  fatal  as  the  non- 
production  :  Ibid. 

((OWentw.  Off.  Ex.  84,  14th 
edit.  Plowd.  281,  in  Graysbrook 
r.  Fox.  See  Elliott  v.  Kemp,  7  M. 
«;  W,  306,  312,  314. 

(c)  Wentw.  Off.  Ex.  84,  85,  14th 
eilition. 

(/)  On  this  principle  in  a  case, 
wliere  three  out  of  four  executors 
made  a  sale  of  the  goods  of  their 
testator,  it  was  held  tbat  the  three 
"light  Bue  without  naming  them- 
!"lvc8  exucutorfl,  and  without  join- 
ing tlic  fourth  executor  ;  althouyh 


the  goods  were  sold  as  the  goods 
of  the  testator ;  Brassington  v. 
Ault,  2  Bing.  177.  The  distinc- 
tion above  pointed  out  might  seem 
unnecessarily  laboured  in  the  pre- 
sent Treatise,  had  it  not  been  laid 
down  in  previous  works  on  the 
same  subject  as  an  absolute  propo- 
sition that  an  executor  may  wiain- 
tain  actions  of  trespass  or  trover, 
before  probate,  for  such  of  the 
effects  of  the  testator  as  never  came 
to  his  actual  possession,  taken  or 
converted  after  the  testator's  de- 
cease. See  Toller,  47.  2  Goberte. 
on  Wills,  172, 173. 
(;/)  1  B.  &  Adol.  241. 
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by  her,  but  at  that  time,  and  for  several  months  afterwards, 
her  husband  was  alive  :  After  his  death,  however,  tlie 
plaintiff  fed  the  pony,  and  paid  bills  for  its  hay  and  shoeiuo, 
though  it  was  used  as  generally  by  the  lodger  as  by  her: 
No  probate  of  Will  or  letters  of  administration  were  produced: 
It  was  objected,  that  assuming  even  that  the  plaintiff  might 
have  maintained  trespass  for  the  taking  of  the  pony,  she 
could  not  maintain  this  action,  which  was  founded  on  a 
contract ;  and  that  the  pony  having  been  the  property  of  the 
husband,  passed  on  his  death  to  his  personal  representative, 
and  it  had  not  been  shown  that  the  plaintift"  was  either 
executrix  or  administratrix.  But  it  was  held  that  there  was 
evidence,  though  perhaps  slight,  that  the  plaintift'  was  in 
I  Dssession  of  the  pony  at  the  time  it  was  seized ;  aul 
if  so,  since  she  might  clearly  have  maintained  trespass 
against  a  wrong-doer,  she  might  waive  the  tort,  aud 
maintain  this  action  to  recover  the  money  produced  by  tht 
sale  (/j) . 

And  the  law  is  the  same  with  respect  to  the  grantee  of  tin 
executor.  Accordingly,  in  an  action  of  trover  for  a  liorse 
and  gig,  which  the  plaintiff  claimed  as  tht  VLinko  uf  an 
executor,  it  was  held,  that  as  at  the  time  of  the  trial  the 
Ecclesiastical  Court  had  not  granted  probaL:,  aud  the 
executor  had  never  had  actual  exclusive  possession  of  tlie 
gig  ahd  horse,  the  plaintiff  could  not  make  out  his  titlt, 
though  he  produced  the  Will  appointing  his  vendor 
executor  (()•  In  this  case,  the  plaintiff  aud  dLl'eiidaut  both 
claimed  title  to  the  property ;  and  Lord  Teiiterden,  in  his 
address  to  the  jury,  observed,  that  if  the  plaintiff  had  proved  a 
clear  and  undisputed  possession,  it  might  have  been  sutlicieiit ; 
but  it  appeared  that  the  defendant,  before  aud  after  the  sale 
to  the  plaintiff,  used  the  gig  and  horse. 

But  although  an  executor  cannot  mav  tain  actions  before 
probate,    except  upon   his   actual  possession,   yet  he  may 


{h)  See  ftlso  Accord.  White  v 
Mullelt,  (i  Exch.  71  a,  715;  aiul 
Hui-  fuitlur  Waller  r,  Drakefonl,  1 


E.  &  B.  749. 

(0  Piiiney  v.  riiincy,  8  W  A '' 
.336. 
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advance  in  them  as  far  as  that  step  where  the  production  of 

the  probate  becomes  necessary,  and  it  •will  be  sufficient  if 

he  obtains  the  probate  in  time  for  that  exigency  (A-).     Thus 

where  he  sues  as   executor,  he  may  commence  the  action 

before  probate  il)  :  for,  as  it  has  been  before  observed,  the 

probate,  although  obtained  after  action  brought,  shall,  when 

produced,  have  relation  to  the  death  of  the  testator,  so  as  to 

perfect  and  consummate  the  Will  from  that  period  (»«).     So 

where  a  reversion  of  a  term  comes  to  him,  he  may  avow 

before  probate  for  such  rent  as  hath  accrued  after  the  death  of 

the  testator  (»)»  and  if  such  an  issue  is  joined  that  it  becomes  ^'"'^  probate : 

necessary  for  him  to  prove  his  title  by  executorship  (as  for 

instance,  if  non  tenidt  should  be  pleaded),  it  will  be  sufRcien^^ 

if  he  obtains  probate  in  time  to  produce  it  in  evidence  at  the 

trial.    So  in  the  cases  above  considered,  where  the  executor 

brings  an  action  without  naming  himself  executor,   on  hia 

constructive  possession,  he  may  declare  before  probate,  and  if 

bis  title  to  the  property  be  put  in  issue  by  the  pleadings,  he 

may  take  probate  at  any  time  before  the  trial,  and  that  will 

enable  hitu  to  support  the  action  (o). 


m  some  cases 
he  may  avow 
or  ileclare  be- 


(l;  Wills  V.  llicli,  2  Atk.  285. 
KiKton  V.  Carter,  .')  Exch.  8,  14. 
Till'  Court  may,  liowevov,  mnke  an 
i'i'li!i  comiielling  liiiii  to  produce 
till'  iMubiite  upon  whiuli  he  fouuila 
lii'^  lijjht  to  maintain  the  action 
or  stay  prnceetUnj^s  until  he  places 
iiimself  in  a  situation  to  do  so. 
WeU)  V.  Adkins,  14  C.  B.  401. 
Tarn  v.  Commercial  Bank  of 
•Sydney,  12  Q.  B.  D.  294. 

(l)  I  Roll.  Abr.  917,  A.  2. 
Mwtir  V.  Fuller,  Comb.  871. 
Wauklord  V.  Wankford,  1  Salk. 
302,  303.  Weld)  v.  Adkins,  14  0. 
li  401.  But  in  cases  where  the 
•lefciulant  docs  not  dispute  liis 
liability  or  the  title  of  the  execu- 
tors to  probate  but  merely  reqiiires 
pioauctioii  of  the  probate   before 


paying  the  executor,  the  executor 
ouyht  not  to  sue,  and  the  r'nurl 
will  stay  the  action  if  he  tjoes. 
See  Tarn  r.  Commercial  Bank  of 
Sydney,  12  Q.  h.  |).  294. 

(»0  Plowden,  281.  1  Roll.  Abr. 
917,  A.  2. 

(/i)  Wankford  r.  Wankford,  1 
Salk.  307,  i)cr  Holt,  C.  J.  White- 
head V.  Taylor,  10  A.  &  E.  210. 

(o)  It  is  said  an  executor  may 
maintain  a  quare  inqKdit,  if  he  be 
entitled  to  the  next  presentation 
of  a  church,  which  became  void, 
without  showing  forth  the  Will  ; 
Wentw.  Oir.  Ex.  84,  14th  edition. 
But  if  by  the  course  of  tha  plead- 
ings it  should  l)ecome  a  |iart  of  hiii 
case  to  prove  his  title,  he  certainly 
can  only  do  so  by  producing  the 
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So  an  executor,  before  probate,  may  commence  an  action  in 
the  Chancery  Division  (the  bill,  however,  it  was  formerly 
said,  must  allege  that  he  has  proved  the  Will)  (p),  and  the 
subsequent  probate  makes  the  action  a  good  one,  if  obtained 
at  any  time  before  hearing  (7). 

An  executor  can  be  a  petitioning  creditor  in  bankruptcy, 
but  he  must  obtain  probate  before  he  can  get  a  receiTinir 
order  (r). 

It  would  seem  also  that  the  executor  of  a  creditor  of  a 
company  may  present  a  winding-up  petition  under  the  Com- 
panies Act  before  he  has  obtained  probate :  it  being  suffi- 
cient if  he  has  obtained  probate  before  the  hearing  of  the 
petition  (s). 


probate ;  and  it  may  be  doubtful 
whether  the  passage  above  cited  is, 
in  any  case,  law,  inasmuch  as  it 
should  seem  that  executors  must 
show  theii  title  in  the  declaration 
in  quare  impedit. 

(p)  Humphreys  ?■.  Ingledon,  1 
P.  Wms.  753.  It  seems,  however, 
that  an  executor  may,  pending  an 
application  for  probate,  bring  an 
action  to  protect  the  estate,  by  ob- 
taining an  injunction  or  otherwise, 
although  he  alleges  in  the  state- 
ment of  claim  that  he  has  not  yet 
obtained  probate.  See  Newton  v. 
Metropolitan  Railway,  1  Dr.  &  Sm. 
583,  infra,  note  (q). 

(q)  Humphreys  v.  Humphreys, 
3  P.  Wms.  351.  And  in  the  case 
of  Patten,  Executrix,  v.  Panton,  in 
the  Exchequer,  1793,  it  was  said, 
arguendo,  that  it  had  been  deter- 
mined by  that  Court  about  three 
years  ago,  that  it  is  sufficient  if  the 
proba*e  were  obtained  at  any  time 
before  he«?ing  :  3  Bac.  Abr.  53, 
by  Qwilliro,  ^/xccutors  (E.)  14. 
But  a  plea  that  the  executor  has 
i)iit  (/l)f(iined  probate  was  allowed, 
'/fl    \'ht   HfMfP'f    that   the    cause 


must    be    considered   as  havin' 

0 

'     le  on  to  be  heard :  Simons  v. 

xlman,  2  Sim.  241.  See  also 
Jones  V.  Howells,  2  Hare,  353,  per 
Wigram,  V.-C.  Post,  Pt.  v.  Bk.  i, 
Ch.  II.  In  Newton  v.  Metropolitan 
Railway  Company,  1  Dr.  &  Sm. 
583,  a  bill  by  executors  for  a  spe- 
cific performance  alleged,  as  the 
fact  was,  that  the  executors  haJ 
not  proved.  Notice  of  motion  for 
an  injunction  was  given,  and  at 
that  time  when  the  motion,  but 
for  the  press  of  business,  would 
have  been  heard,  there  was  no  pro- 
bate :  but  when  the  motion  was 
actually  heard,  the  probate  was  in 
Court ;  and  it  was  lielcl  by  Sir  R. 
Kindersley,  V.-C,  that  the  defen- 
dants could  not  resist  the  motion 
upon  the  ground  of  demurrer :  See 
also  Beardmore  v.  Gregory,  34  L. 
J.,  Ch.  392. 

(r)  See  ex  parte  Paddy,  3  .Madd. 
241.  Rogers  r.  James,  7  Taunt. 
147,  caaes  decided  under  the  ild 
Bankruptcy  Acts. 

(»)  Re  Masonic  &  General  Life 
Assurance  Co.,  32  C.  D.  373. 
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On  the  other  hand,  if  he  have  elected  to  administer,  he  he  may  be 
may  also,  before  probate,  be  sued  at  law  or  in  equity  by  the  probate.*"^ 
deceased's  creditors,  whose  rights  shall  not  be  impeded  by 
his  delay,  and  to  whom,  as  executor  dc  jure  or  dc  facto,  he 
has  made  himself  responsible  {t).  So  an  action  may  be  com- 
menced against  an  executor,  before  probate,  by  a  residuary 
legatee,  for  an  account  of  the  estate  and  effects  of  the  testator, 
and  to  have  the  assets  secured  (m).  So,  before  probate,  an 
executor  may  be  compelled  to  discover  the  personal  estate  of 
his  testator,  though  a  suit  be  pending  respecting  the  validity 
of  the  Will  (x). 

If  an  executor  die  before  probate,  although,  as  already  If  he  die  bc- 
mentioned,  the  acts  which  he  may  legally  do  before  probate  h^g^gxecutor' 
stand  firm  and  good,  yet  his  executor  may  not  prove  both  *^*''  "°*  ^ 

°        '   •'  J  f  executor  to  the 

Wills,  and  so  become  executor  to  both  the  testators  (i/).    But  first  testator. 

administration  of  the  goods  of  the  first  testator,  with  the 

Will  annexed  to  it,  is  to  be  committed  to  the  executor 

of  the  executor,  if  the  first  -^  xecutor  be  residuary  legatee 

of  the  first  testator ;   or  to  such  other  person  as  may  be 

so  appointed;  otherwise  to  the  next  of  kin  of  the  first 

testator  (^). 


(0  Wentw.  Off.  Ex.  86,  87, 14tli 
edition.  Plowd.  280.  Toller,  49. 
It  is  clear  upon  the  grounds  which 
have  already  been  stated  Csee  p. 
228),  that  if  he  has  adminis- 
tered,  he  will  be  liable,  not  only 
btfore  probate,  but  though  he 
sliould  refuse  to  take  probate,  and 
administration  should  be  com- 
mitted to  another.  See  the  obaer- 
vations  of  Best,  C.  J.,  in  Douglas 
f.  Forest,  4  Bingh.  704, 

(iOIilewittuBlewitt,  1  Younge, 
541, 

(-e)  Dulwich  College  v.  Johnson, 


2  Vern.  49.  See  also  Phipps  v. 
Steward,  1  Atk.  285.  Fonbl. 
Treat,  on  Eq.  Bk.  4,  Pt.  2,  c.  1,  s. 
2,  n.  h.  Since  the  passing  of  the 
Judicature  Acts,  actions  for  the  sole 
purpose  of  obtaining  discovery 
have  become  very  rare. 

{y)  Wankford  v.  Wankford,  1 
Salk.  308,  in  Lord  Holt's  judgment. 
S.  C,  1  Freem.  520. 

(k)  Isted  V.  Stanley,  Dyer,  373, 
a.  Wentw.  Off.  Ex.  82,  14th  edi- 
tion. Godolph.  Pt.  1,  c.  20,  s.  2. 
See  |3M(i,  Pt.  I.  Bk.  v.  Ch.  iii.  %  i. 
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CHAPTER  THE   SECOND. 

OF   THE    MANNER    OF    OBTAINING    PROBATE,    AND    THE   PRACTICE 
OF   THE   COURT   WITH  RESPECT   THERETO. 


II 


Citation, 
purpaxe  of. 


SECTION  I. 

By  whom  the  Will  should  be  proved :  and  herewith  of  the 
Production  and  Deposit  of  Testamentary  Papers. 

Executor  alone  J.  HE  person  alone  by  whom  the  testament  can  be  proved  is 
can  pio  .  ^^^  executor  named  in  it  (a),  whom  (as  before  stated)  the 
Court  may  cite  to  the  intent  to  prove  the  testament,  and  take 
The  executor  upon  him  the  execution  thereof,  or  else  to  refuse  the  same((*). 
to*pr^e'"i!y  die  This  may  the  Court  do,  not  only  ex  officio,  but  at  the  instance 
Ordinary.  ^f  g^jjy  party  having  an  interest,  which  interest  is  pvoved  bv 
the  oath  of  the  party. 

A  citation  answers  two  purposes :  it  either  compelB  a 
representation  to  be  taken  by  those  who  are  primarily  entitled 
to  it;  or  where  they  do  not  take  it,  the  process  provides  a 
substitute  for  a  voluntary  renunciation  on  their  part.  Aval'- 
ing  himself,  therefore,  of  the  rule,  a  person  having  an  inferior 
interest,  but  unable  to  procure  the  renunciation  of  the>  persons 
who  have  the  superioi'  interest,  cites  all  those  persons  wlio 
have  sach  superiority  to  take  the  required  grant,  or  show 
cause  why  it  should  not  be  made  to  himself. 

Thus  in  the  case  of  a  Will,  the  residuary  legatee  cites  the 
executor  "  to  accept  or  refuse  the  probate  and  execution  of 
the  testator's  Will,  or  to  show  cause  why  letters  of  adminis- 
tration with  the  Will  annexed  of  the  personal  estate  of  the 
testator  should  not  be  granted  to  him  (the  residuary  legatee) ' 
And  if  there  be  also  a  residuary  legatee  in  trust  the  party 
citant  cites  him  "  to  accept  or  refuse  letters  of  administratiou 


(a)  Wankford  v.  Wankford,   1      Godolph.  Pt.  1, 
Balk.  300.  p.  225. 

(6)  Swinl).  Pt.  6,  B.  12,  pi.  1. 


0.  20, 8.  2.   Mti, 
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with  the  Will  annexed  cf  the  personal  estate  of  t'ae  tes- 
tator." 

A  legateo  or  a  creditor  (c)  similarly  cites  both  the  executor 
and  the  residuary  legatees  or  the  testator's  next-of-kiu  if  the 
residue  has  not  been  disposed  of. 

Before  any  citation  can  issue  in  respect  of  a  Will,  that  Will 
must  have  been  filed. 

The  party  citing  must  therefore  have  previously  obtained 
possession  of  the  Will  (rf). 

By  the  Court  or  Probate  Act,  1857,  s.  26,  "  The  Court  of  20  k  21  Vict. 

c.  77   8.  26 

Probate  may,  on  motion  or  petition,  or  otherwise  in  a  sum-  cfrder  to 
mary  way,  whether  any  suit  or  other  proceeding  shall  or  shall  fagtrumen"^ 
not  be  pending  in  the  Court  with  respect  to  any  probate  or  purporting  to 
administration,  order  any  person  to  produce  and  bring  into  tarr. 
the  principal  or  any  district  registry,  or  otherwise  as  the  Court 
may  direct,  any  paper  or  writing  being  or  purporting  to  be 
testamentary,  which  may  be  shown  to  be  in  the  possession  or 
under  the  control  of  such  person  ;  and  if  it  be  not  shown  that 
any  such  paper  or  writing  is  in  the  possession  or  under  the 
control  of  si'ch  person,  but  it  shall  appear  that  there  are 
reasonable  grounds  for  believing  that  he  has  the  knowledge  of 
any  snob  paper  or  writing,  the  Court  may  direct  such  person 
to  attend  for  the  purpose  of  being  examined  in  open  Court  (e). 


(c)  A  creditor  may  cite  the 
next  of  kin  to  accept  mlniinistra- 
tiunthouffl.  \\\»  light  of  action  is 
barred  by  the  Slot,  of  Limita- 
tions: In  the  goods  of  C'oomlis, 
L.  K.  1  P.  &  1).  193. 

((/)  Tristram  and  Coole'd  Probate 
Piiietice,  10th  edit.  pp.  239,  240. 

(f)  See  In  the  goods  of  Sheplterd 
[1891]  P.  .323.  The  examination  of 
a  pirsDn  respecting  his  knowledge 
of  testamentary  papers  under  this 
section  must  becitherin open  Court 
ot  on  interrogatories,  so  there  is  no 
iwwer  to  order  his  exrmination 
before  the  Regis'  :'ar  of  the  district 
where  he  resides  :  In  the  goods  of 


Laws,  L.  R.  2  P.  &  D.  458.  But 
if  he  be  proved  by  affidavit  to  ba 
unable  from  illness  to  attend  to  be 
examined  in  open  Oourt,the  Court 
has  power  under  this  section  to 
ordiT  liis  attendance  to  l>6  exa- 
mined vivd  voce  before  a  commis- 
sioner :  llantielil  r.  Pickurd,  6  P. 
D.  3.1.  The  Court  will  not  order 
the  attendance  for  cxaminaiion  in 
open  Court  of  the  attesting  wit- 
nesses to  a  Will  because  they  mny 
li.ive  declined  to  give  information 
as  to  the  circumstances  attending 
the  execution  of  the  same  :  Evans 
V.  Jones,  36  L.  J.,  P.  &  M.  70. 

8  2 
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•'1  &  22  Vict. 
c.  !».".,  «.  23. 
Rpgistrnr  may 
issue  siiti- 
jioenas. 


Of  Probate. 
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or  upon  interrogatories  respecting  the  same,  and  such  person 
shall  be  bound  to  answer  such  questions  or  iutcrrogatorits, 
and  if  so  ordered,  to  produce  and  bring  in  such  paper  or 
writing,  and  shall  be  subject  to  the  like  process  of  contempt 
in  case  of  default  in  not  attending  or  in  not  answering  sucb 
questions  or  interrogatories,  or  not  bringing  in  such  paper  or 
writing,  as  he  would  have  been  subject  to  in  case  he  had  been 
a  party  to  a  suit  in  the  Court,  and  had  made  such  default ; 
and  the  costs  of  any  such  motion,  petition,  or  other  proceed- 
ing (/),  shall  be  in  the  discretion  of  the  Court." 

Further,  by  stat.  21  &  22  Vict.  c.  95,  s.  23,  it  is  euacted 
that  "It  shall  be  lawful  for  a  registrar  of  the  imiicipal 
registry  of  the  Court  of  Probate,  and  whether  any  suit  or 
other  proceeding  shall  or  shall  not  be  pending  in  the  said 
Court,  to  issue  a  subpoena  requiring  any  person  b  produce 
and  bring  into  the  principal  or  any  district  registry,  or  other- 
wise as  in  the  said  subpoena  may  be  directed,  any  paper  or 
writing  being  or  purporting  to  be  testamentary,  which  n;w 
be  shown  to  be  in  the  possession,  within  the  power,  or  under 
the  control  of  such  person  ;  and  such  person,  upon  being  duly 
served  with  the  said  subpoena,  shall  be  bound  to  produce  and 
bring  in  such  paper  or  writing,  and  shall  be  subject  to  the 
like  process  of  contempt  in  caso  of  default  as  if  he  had  been  a 
party  to  a  suit  in  the  said  Court,  and  had  been  ordered  by 
the  judge  of  the  Court  of  Probate  to  produce  and  bring  iu 
such  paper  or  writing  (g). 


(/)  On  a  motion  for  attachment 
of  a  perfion  served  with  a  subpoena 
under  this  Buction  to  bring  in  a 
testamentary  paper  and  failing  to 
comply  with  it,  the  party  pro- 
ceeded against  must  receive  notice 
of  the  application  in  the  first  in- 
stance :  Baigent  v.  Baigent,  1  P. 
D.  421. 

(jf)  Where  a  subpoena  has  been 
personally  served  upon  a  person 
to  bring  in  a  testamentary  paper, 
and  cikIi  iienon  fails  to  comply 


therewith,  the  Court  will  not  ai 
once  order  an  attachment  to  ima 
against  him,  but  will  make  a  pw- 
liminary  order  tluit  lie  simll  attend 
in  Court  to  be  examined  in  refer- 
ence to  his  possession  of  such 
paper:  Parkinson  v.  Thornton,  3" 
L.  J.,  P.  M.  3.  And  where  an 
executor  who  had  intcmieddleil 
with  the  estate  but  did  not  take 
probate  of  the  Will,  bad  been  cited 
to  do  80  ai  1  bad  not  obeyed  the 
ciUition,    the    Court    refused  Ift 


oil.  II.  §  I.]  Dejyosit  of  Wills,  u:c. 

The  practice  with  regard  to  citations  in  non- contentious 
business  is  in  all  respects  the  same  as  that  which  jirevailed 
before  the  passing  of  the  Judicature  Acts.  Not  having  been 
affected  by  them  in  any  way  it  continues  in  force  as  before  (h). 
For  rules  relating  to  the  practice  in  this  roppect,  see  Probate 
Rules  of  1862  (Non-contentious),  Rules  C8— 70. 

It  has  been  more  than  once  laid  down  by  Lord  Eldon,  that 
the  lien  of  an  attorney  or  solicitor  does  not  extend  to  the 
original  Will  executed  by  his  client ;  and  that  he  cannot  refuse 
tlip  Toduction  of  it  (i). 

La  Brown  v.  Coates  (j),  Sir  John  Nicholl  strongly  inclined 
to  an  opinion,  that  a  mere  holder  of  a  Will,  monished  to 
bring  it  into  the  Prerogative  Court,  could  not  be  allowed  to 
dispute  the  jurisdiction,  and  put  the  other  party  to  proof  of 
'ma  notahilia,  prior  to  giving  up  the  Will. 

Disputed  Wills  ought  to  bo  lodged  in  the  Registry  of  the 
Court  for  custody.  On  one  occasion  Sir  John  Nicholl  ob- 
served (k),  "  Practitioners  have  no  right  to  keep  Wills  in 
their  possession.  I  have,  in  several  instances,  stated,  that 
the  expense  necessary  to  got  a  Will  out  of  the  hands  of  a  party 
must  fall  upon  those  who  withhold  it." 

It  has  been  the  constant  practice  of  the  Court,  to  order  all 
testamentary  papers  to  be  brought  in  when  required.  And  a 
duplicate  is  a  part  of  a  Will,  and  to  be  considered  a  testa- 
mentar;^  paper  within  this  rule  (I). 

Whether  the  Will  respected  personal  estate  only,  or  whether 
it  was  a  mixed  Will,  concerning  both  lands  and  goods,  it  was, 
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Solicitor  v/lio 
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HoUlcr  cf  a 
Will  not 
allowed  to 
<lispute  juris- 
diction. 


Disputed  Wills 
ougiit  to  be 
lodged  in  the 
registry. 


Order  to  bring 
in  all  testamen- 
tary papers. 


Deposit  of 
Will  in 
rogistty : 


<irder  an  attachment  in  the  first 
instmce,  but  directed  that  a  per- 
emptory order  should  be  served  to 
take  prdmte  withiu  ten  days: 
Munluunt ».  Clarke,  L.  R.  1  P.  &  D. 

m. 

[h]  Tristrnm  and  Coote's  Probate 
fnutice,  10th  edit.  24fi. 

(i)  Georges  v.  Qeorges,  18  Ves. 
294.  Lonl  t-.  Worndeii^hton,  Jac. 
•■'80.   Bulch  V.  Synies,  1  Turn.  & 


Rasa.  87.  He  engages  to  make  a 
AVill  eirectual  for  the  purpop-'s  of 
the  testator ;  which  it  cannot  be 
unless  it  is  produced  elsewhere : 
Jacob.  &81.  See  also  Ex  parte  Lawi 
2  A.  &  E.  46. 

(j)  1  Add.  345. 

(k)  Cunningham  v.  Seymour,  2 
Phillim.  250. 

(A  Killicim  v.  Parker,  1  Cos. 
temp.  Lee,  G02. 
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20  k  21  Vict, 
c.  77,  s.  66. 
Place  of 
deposit  of 
original  Wills. 


'   i 


when  and  how  after  probatc,  deposited,  together  with  all  other  testamentary 
out.""  *  ^^  papers,  in  the  Registry  of  the  Ecclesiastical  Court  in  wiiidi 
it  had  been  proved.  And  now,  by  the  66th  section  of  tie 
Court  of  Probate  Act,  1857  (20  &  21  Vict.  c.  77),  "there 
shall  be  one  place  of  deposit  under  the  control  of  the  Court 
of  Probate,  at  such  place  in  London  or  Middlesex  as  her 
Majesty  may  by  order  in  Council  direct,  in  which  all  the 
original  Wills  brought  into  the  Court  or  of  which  probate  or 
administration  with  tLo  Will  annexed  is  granted  und  •  this 
Act  in  the  principal  registry  thereof,  and  copies  of  all  AVills 
the  originals  whereof  are  to  be  preserved  in  the  distrid 
registries,  and  such  other  documents  us  the  Court  way  direct, 
shall  be  deposited  and  preserved,  and  may  be  inspected  uuder 
the  control  af  the  Court  and  subject  to  the  rules  and  orders 
under  this  Act  "  (m).     If  it  should  be  needed  in  order  to  bo 


"Kii 


m 

i 

SIm? 

(m)  By  sect.  67,  "The  judge 
sliall  cause  to  be  niaue  from  time 
to  time  in  the  principal  registry  of 
the  Court  of  Probate  calentlars  of 
the  grantij  of  probate  and  ad- 
ministration in  the  principal  re- 
gistry, and  in  the  several  district 
regiHtries  of  the  Court,  for  such 
periods  as  tlie  judge  may  think 
lit,  each  such  calendar  to  contain 
a  note  of  every  probate  or  admin- 
istration with  the  Will  annexed 
granted  within  the  periwl  therein 
specified,  and  also  a  note  of  every 
other  administration  granted  with- 
in the  same  period,  such  respective 
notes  setting  forth  the  dates  of 
such  grants,  the  registry  in  which 
the  grants  were  made,  tlie  names 
of  the  testators  and  intesti\tcs,  the 
place  and  timo  of  death,  the  names 
and  descriptions  of  the  executors 
and  administrators,  and  the  value 
of  the  effects ;  and  the  calendars  to 
bt  so  made  shall  be  printed  as  the 
sane  are  from  tima  to  time  com- 
pbted." 


By  sect.  68,  "Tlie  re;;istrarj 
shall  cause  a  printtd  copy  of  every 
calendar  to  be  transmitted  tiirnn;,']! 
the  Post  or  otherwise,  to  eacii  of 
the  district  registries,  and  to  tlie 
office  of  Her  Majesty's  Preropiiive 
in  Dublin,  the  otliee  of  tlie  Omi- 
missary  of  the  county  oiMidhthm 
in  Edinburgh,  and  siieh  other 
offices,  if  any,  as  tlie  Court  of 
Probate  shall  from  time  to  time 
by  ]'ule  or  order  direct ;  and  ever}' 
printed  copy  of  a  calendar  so 
transmitted  as  aforesaid  simll  Ite 
kept  in  the  registry  or  office  \o 
which  it  is  transmitted,  and  may 
be  inspected  by  any  person  on 
payment  of  a  fee  of  one  siiilling 
for  each  search,  without  referiiice 
to  the  number  of  calendars  in- 
spectefl." 

By  sect.  69,  "An  official  copy  oi 
the  whole  or  any  i)art  of  a  Will,  or 
an  official  certificate  of  the  ftrant  of 
any  letterj  of  adiiiinistmtion,  may 
be  obtained  from  the  registry  or 
district  registry  where  the  Will 
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put  in  evidence  in  some  other  judicial  proceeding,  the  attend- 
ance of  the  registrar,  or  other  proper  officer,  with  it  must  he 
procured.  In  some  cases,  an  order  of  the  Court  of  Chancery 
lias  been  obtained  that  it  shall  he  delivered  out  hy  the  registrar 
ou  giving  security  to  return  it  (n).  And  the  E'iclesiastical 
Court  itself  has,  on  several  occasions,  ordered  the  Will  to  be 
delivered  out  of  its  Registry  for  tlie  legal  purpose  of  its  being 
sent  to  the  proper  place  for  its  custody  (o).  The  last  of 
these  orders  {p)  appears  to  kave  been  a  decree  that  the  Will 
and  codicils  of  Napoleon  Bonaparte  should  be  delivered  out 
(after  notarial  copies  had  been  made)  in  order  ^o  be  sent  to 
the  legal  authorities  in  France  to  be  recorded  there  in  the 
proper  place. 

But  with  respect  to  cases  where  it  was  formerly  necessary 
to  produce  the  original  Will,  in  order  to  establish  a  devise 
of  leal  estate,  it  is  enacted  by  stat.  20  &  21  Vict.  c.  77 
iCourtof  Probate  Act),  s.  64,  that  on  notice  being  given  of 
intending  to  put  the  probate  in  evidence,  the  probate  shall  be 
sufficient  evidence  of  the  Will  and  its  validity,  unless  the 
other  party  shall  give  notice  that  he  intends  to  dispute  the 
validity  of  the  Will. 

This  subject,  and  the  enactment  contained  in  the  62ud  sec- 
tion of  the  same  statute,  that  the  probate  shall  be  conclusive 
of  the  validity  of  the  Will,  in  all  proceedings  affecting  the 
real  estate,  where  the  probate  has  been  granted  after  proof  in 
solemn  form,  &c.,  will  be  considered  hereafter  (q),  together 
with  the  general  doctrine  of  the  effect  of  probate. 


has  been  proved  or  the  tidministra- 
tion  granted,  on  the  payment  of 
such  fees  as  shall  he  fixed  for  the 
same  by  the  rules  and  orders  under 

this  Act." 


Rtat.  20  k  21 
Vict.  c.  77, 
8.  64  : 

probate  to  Iw 
eviilcnee  of  the 
Will  in  8uit8  as 
to  real  eiitat<', 
unleM  the 
validity  of  the 
Will  is  (lis- 
yiitcil. 


Stat.  20  A  21 
Vict.  c.  77, 
s.  U2. 


(n)  See  post,  §  ix. 
(o)  Post,  §  VII. 

(jj)  In  re  Napoleon  Bonapai'te, 
2  Robert.  606. 
(g)  Poi%  Pt.  I.  Bk.  VI.  Ch.  i. 


■^ 
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IVhcn  the  Will  is  to  he  proved. 

I  the  testator  be  yot  living,  the  judge  may  not  proceed  to 
the  proving  of  his  testament ;  becauao  it  is  of  no  forco  as  long 
as  the  tfjstator  lives,  who  also  may  revoke  or  alter  the  same 
at  any  jime  before  his  death  (;•). 

Now  by  91st  section  of  the  Probate  Act,  :1857,  (20  &  21 
Vict.  c.  77,)  it  is  enacted,  that  "  One  or  more  safe  and  con- 
venient depository  or  depositories  shall  be  provided,  uuder 
the  control  and  directions  of  the  Court  of  Probate,  for  all 
such  Wills  of  living  persons  as  shall  be  deposited  therein  for 
safe  custody :  and  all  persons  may  deposit  their  Wills  in 
such  depository  upon  payment  of  such  fees  and  under  such 
regulations  as  the  judge  shall  from  time  to  time  by  auy  order 
d'rect." 

The  time,  after  the  testator's  death  (») ,  when  the  Will  is  to 


(j)  Swinb.  Pt.  6,  8. 13,  pi.  1. 

(s)  If  the  deat'i  of  the  party 
cannot  be  proved  by  sufficient  wit- 
nesses, recourse  must  be  had  to 
the  presumption  of  law ;  for  which 
see  Swinb.  Pt.  6,  s.  13,  pi.  2.  Go- 
dolph.  Pt.  1,  c.  20,  B.  3.  Dean  v. 
Davidson,  3  Hagg.  554.  In  the 
goods  of  Hutton,  1  Curt.  595.  Or 
in  the  case  of  a  person  long  ab- 
sent, and  in  parts  far  remote,  and 
transmarine,  to  common  fame  : 
Swinb.  Pt.  6,  s.  13,  pL  2.  Godolph. 
Pt.  1,  c.  20,  s.  3.  In  the  Common 
Law  Courts,  a  jury  may  presume 
that  a  man  is  dead  at  the  expira- 
tion of  seven  years  from  the  time 
when  he  was  last  known  to  be 
living  :  per  Lortl  EUenborough,  in 
Doe  V.  Jesson,  6  East,  84.  See  also, 
as  to  this  presumption,  Doe  v. 
Nepean,  5  B.  &  Adol.  86.  S.  C. 
on  error,  2  M.  &  W.  894.  Taylor 
on  Evid.  8th  edit.  218  et  seq.    In 


the  goods  of  Turner,  3  Sw.  k 
Tr.  476.  lie  Tindall's  Trust,  30 
Beav.  151.  Re  Beasney's  Trust*, 
L.  R.  7  Eq.  498.  lie  Rliodes, 
36  C.  D.  586.  Ee  Corbi.sliley,  i. 
C.  D.  846.  There  is  no  legal  \.w- 
sumption  as  to  the  tmc  of  his 
death  :  Doe  v.  Nopean,  vbi  supra. 
In  the  goods  of  Smitli,  2  Sw.  &  Tr. 
508.  Thomas  v.  Thomas,  2  Dr.  & 
Sm.  298.  Ee  Rhodes,  36  C.  D. 
586.  Where  a  h'ga'ee  has  not 
been  heard  of  for  seven  years  Ms 
death  will  be  presumed,  and  the 
onus  of  proving  that  he  survived 
the  testrttor  lies  upon  those  who 
claim  .under  him.  See  He  Ben- 
ham's  Trusts,  L.  R.  4  Eq.  416. 
Ee  Phene's  Trusts,  L.  R.  5  Ch, 
139.  Ee  Walker,  L.  R.  7  Ch. 
1 20.  Hickman  r.  Upsali,  L.  R.  20 
E(i.  136.  Therefore  in  a  case 
where  a  legatee  uml  r  tin'  Will  ni 
a  testator  who  difd  m  February 


iwM* 
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be  proved  is  somewhat  uncertain,  and  left  to  the  discretion 
of  the  judge,  according  to  the  distance  of  the  place,  the  weight 
of  the  Will,  the  quality  of  the  executors,  the  absence  of  the 
witnesses,  the  importunity  of  creditors  and  legatees,  and  other 
circumstances  incident  thereto.  And  by  stat.  55  Geo.  III. 
c.  184;  8.  B7,  it  is  enacted,  that  "  if  any  person  shall  take 
poBsessiou  of,  and  in  any  manner  administer,  any  part  of  the 
personal  estate  and  effects  of  any  person  deceased,  without 
obtaining  probate  of  the  Will  or  letters  of  administration  of 
the  estate  and  effects  of  the  deceased,  within  six  calendar 
months  after  his  or  her  decease,  or  within  two  calendar  months 
after  the  termination  of  any  suit  or  dispute  respecting  the 
Will  or  the  right  to  letters  of  administration,  if  there  shall  be 
any  such,  which  shall  not  be  ended  within  four  calendar 
months  after  the  death  of  the  deceased  ;  every  person  so 
oftending  shall  forfeit  the  sum  of  one  hundred  pounds,  and 
also  a  further  sum,  at  and  after  the  rate  of  ten  pounds  per 
centum  on  the  amount  of  the  stamp-duty  payable  on  the  pro- 
bate of  the  Will,  or  letters  of  administration  of  the  estates 
and  effects  of  the  deceased. 

The  penalty  now  substituted  for  that  imposed  by  the  above 
section  is  one  of  double  the  amount  of  duty  chargeable,  which 
is  a  debt  due  to  the  Crown,  and  is  recoverable  by  any  of  the 
ways  or  means  in  force  for  the  recovery  of  probate,  legacy  or 
snccession  duty  {t). 

ever,  does  not  seem  to  have  been 
ever  upplied  to  cases  where  the  pur- 
son  whose  death  is  to  he  presumed  is 
neither  the  person  whose  estate  is 


Penalty  under 
55  Geo.  III. 
c.  184,  s.  37, 
for  administer- 
ing without 
olitaining  pro- 
bate or  letters 
of  administitk. 
tiuD. 


Penalty  now  in 
force  in  substi- 
tution for 
above. 


1860,  left  Enghind  in  1858,  and 
was  last  heard  of  bj-  a  letter  from 
Australia,  dated  in  January,  1859, 
and  where  the  legacy  had  been 
iwid  into  Court,  and  in  1870  the 
residuarj'  lej^atee  petitioned  for 
payment  to  hiinselt'  on  the  ground 
that  in  the  absence  of  proof  that 
the  legatee  had  survived  the  testa- 
tor, the  legacy  must  be  taken  to 
have  lapsed,  Malins,  V.C,  ortlered 
the  -iioney  to  be  paid  to  the  re- 
siduary  legatee,  and  the  Court  of 
Appeal  affirmed  the  decision  :  lie 
hewes'  Trusts,  L.  R.  6  Ch.  356. 
The  doctrine  of  presumption,  how- 


to  be  administered  nor  a  lej^atee, 
e.g.  a  husband  who,  if  alive,  would 
have  been  entitled  to  administra- 
tion as  next  of  kin  ol  hit*  deceased 
wife :  In  the  goods  of  Chirk,  15 
P.  D.  10. 

(()  Customs  and  Inland  Revenue 
Act,  1881,  44  Vict.  c.  12,  s.  40. 
Proceedings  may  also  be  taken 
under  stat.  28  &  L'i)  Vict.  c.  104, 
B.  67,  as  to  which  see  ^o»t,  Pt.  i. 
Bk.  VII. 


f 
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Bule  43,  P.  B. 
1862. 


Rule  45. 


Of  Probate. 


[Pt.  I.  Bk.  IV. 


By  rule  43  of  the  "  General  Rules  and  Orders  for  the 
Registrars  of  the  Principal  Registry  (made  in  1862),"  "No 
prohate  or  letters  of  administration  with  the  Will  annexed 
shall  issue  until  after  the  lapse  of  seven  days  from  the  death 
of  the  deceased,  unless  under  the  direction  of  the  judge,  or  hy 
order  of  two  of  the  registrars." 

And  by  rule  45,  "in  every  case  where  probate  or  adminis- 
tration is,  for  the  first  time,  applied  for  after  the  lapse  of  three 
years  from  the  death  of  the  deceased,  the  reason  of  the  deluy 
is  to  be  certified  to  the  registrars.  Should  the  certificate  be 
unsatisfactory  the  registrars  are  to  require  such  proof  of  the 
alleged  cause  of  delay  as  they  may  see  fit." 


20  &  21  Vict, 
c.  77.  8.  13. 
District  Regis- 
tries to  be 
established. 


S.  46. 

Probates  ami 
administration 
may  be  granted 
in  common 
form  by  Dis- 
trict Regis- 
trars, if  it  shall 
appear  by  affi- 
davit that  the 
testator,  &c., 
had  a  fixed 
place  of  abode. 


SECTION  III. 

O/ihe  Practice  of  the  Court  of  Prohate,  and  hereuith  of 
the  Proof  of  Wills  in  Common  Form. 

By  the  Court  of  Probate  Act,  1867,  20  &  21  Vict.  c.  77, 
s.  13,  "  There  shall  be  established  for  each  of  the  districts 
spe'>ified  in  Schedule  (A.)  to  this  Act,  and  at  the  places 
respectively  mentioned  in  such  schedule,  a  public  registry 
attached  to  and  under  the  control  of  the  Court  of  Prohate, 
hereinafter  referred  to  as  '  The  District  Registry.' " 

By  the  46th  section  of  the  same  statute,  * '  Probate  of  a 
Will  or  letters  of  administration  may,  upon  application  for 
that  purpose  tC'  the  district  registry,  be  granted  in  common 
form  by  the  district  registrar  in  the  name  of  the  Cour*  of 
Probate,  and  under  the  seal  appointed  to  be  used  in  such 
district  registry,  if  it  shall  appear  by  affidavit  of  the  person  or 
some  or  one  of  the  persons  applying  for  the  same  that  the 
testator  or  intestate,  as  the  case  may  be,  at  the  time  of  bis 
death  had  a  fixed  place  of  abode  within  the  district  in  which 
the  application  is  made,  and  such  place  of  abode  being  stated 
in  the  affidavit,  and  such  probate  or  letters  if  administration 
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shall  Lave  effect  over  the  personal  estate  of  the  deceased  iu  all 
\mts  oi Eiiijland  accordingly  («). 

And  by  sect.  47,  "  Such  affidavit  shall  be  conclusive  for 
the  purpose  of  authorizing  the  grant  by  the  district  registrar 
of  probate  or  administration ;  and  no  such  grant  of  probate 
or  administration  shall  be  liable  to  be  recalled,  revoked,  or 
otherwise  impeached  by  reason  that  the  testator  or  intestate 
had  no  fixed  place  of  abode  within  the  district  at  the  time 
of  his  death,  and  every  probate  and  administration  granted 
liy  any  such  district  registrar  shall  effectually  discharge  and 
protect  all  persons  paying  to  or  dealing  with  any  executor 
or  administrator  thereunder,  notwithstanding  the  want  of  or 
defect  in  such  affidavit,  as  is  hereby  required." 

By  sect.  48,  "  The  district  registrar  shall  not  grant  probate 
or  administration  in  any  case  in  which  there  is  contention  as 
to  the  grant,  until  such  contention  is  terminated  or  disposed 
of  by  decree  or  otherwise,  or  in  which  it  otherwise  appears  to 
him  tbat  probate  or  administration  ought  not  to  be  granted  in 
common  form." 

And  by  sect.  49,  "  Notice  of  every  application  to  any 
district  registrar  for  the  grant  of  probate  or  administration, 
shall  be  transmitted  by  such  district  registrar  to  the  regis- 
trars of  the  principal  registry  by  the  next  post  after  such 
application  shall  have  been  made;  and  such  notice  shall 
specify  the  name  and  description,  or  addition  [if  any],  of  the 
testator  or  intestate,  the  time  of  his  death,  and  the  place  of 
his  abode  at  his  decease,  as  stated  in  the  affidavit  made  in 
support  of  such  application,  and  the  name  of  the  person 
by  wbom  the  application  has  been  made,  and  such  other 
particulars  as  may  be  directed  by  rules  or  orders  under  this 
Act;  and  no  probate  or  administration  shall  be  granted 
in  pursuance  of  such  application  until  such  district  registrar 
shall  have  received  a  certificate  under  the  hand  {x)  of  one  of 

(«)  It  is  not  obligatory  to  apply  to  the  principal  registry.   See  sect, 

for  probate  or  administration  to  69  of  the  Probate  Act,  1857. 

any  district  registry,  but  the  appli-  {x)  By  stut.  21  &  22  Vict.  c.  95, 

cation  may,  in  every  case,  be  made  s,  26,  the  certificate  need  not  be 
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S.  47. 

Affidavit  to  be 
conclusive  for 
authorizing 
grant  of  pro- 
bate. 


S.  48. 

District  Regis- 
trar not  to 
make  grants 
when  there  is  a 
contention. 


S.  49. 

As  to  trans- 
mission of 
notice  of  ap- 
plication for 
grants  of  pro- 
bate, &c.,  to 
District  Regis- 
trar. 


2C8 


0/ Probate. 
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S.  51. 

District  regis- 
trars to  trans- 
mit lists,  of  prO' 
bnt«8  and  ad- 
ministrations 
And  copies  of 
Wills. 


S.  62. 
District 
Registrars  to 
preserve  origi- 
nal Wills, 


the  registrars  of  the  principal  registry,  that  no  other  applica- 
tion appears  to  have  heen  made  in  respect  of  the  goods  of 
the  same  deceased  person,  which  certificate  the  said  registrar 
of  the  principal  registry  shall  forward  as  soon  as  may  be  to 
the  district  registrar ;  all  such  notices  in  respect  of  appliia- 
tions  in  the  district  registries  shall  be  filed  and  kept  iu  tlij 
principal  registry,  and  the  registrars  of  the  principal  registry 
shall,  with  reference  to  every  such  notice,  examine  all  notices 
of  su'^h  applications  which  may  hnvo  been  received  from  tie 
several  other  district  registries,  and  the  applications  which 
may  have  been  made  for  grants  of  probate  or  administration 
at  the  principal  registry,  so  far  as  it  may  appear  necessary 
to  ascertain  whether  or  no  application  for  probate  or  admiuis- 
tration,  in  respect  of  the  goods  of  the  same  deceased  person, 
may  have  been  made  in  more  than  one  registry,  and  sLull 
communicate  with  the  district  registrars  as  occasion  may 
"require  in  relation  to  such  applications." 

And  by  sect.  51,  "  On  the  first  Thursday  of  every  montli, 
or  oftener,  if  required  by  any  rules  or  orders  to  be  made  iu 
that  behalf,  every  district  registrar  shall  transmit  to  the 
registrars  of  the  principal  registry  a  list  in  such  form  and 
containing  such  particulars  as  may  be  from  time  to  time 
required  by  the  Court  of  Probate,  or  by  any  rules  or  orders 
under  this  Act,  of  the  grants  of  probate  and  administration 
made  by  such  district  registrar  up  to  the  last  preceding 
Saturday,  and  not  included  in  a  previous  return,  and  also 
a  copy  certified  by  the  district  registrar  to  be  a  correct 
copy  (?/),  of  every  Will  to  which  any  such  probate  or  adminis- 
tration relates." 

And  by  sect.  52,  "  Every  district  registrar  shall  file  and 
preserve  all  original  Wills  of  which  probate  or  letters  of 
administration,  with  the  Will  annexed,  may  be  granted  by 
him,  in  the  public  registry  of  the  district  subject  to  such 


under  the  hand,  but  niny  be  issued 
under  a  stamp  provided  for  that 
purpose,  and  approved  of  by  the 
Judge  of  tlie  Court. 


{y)  By  Stat.  21  &  22  Vict,  c  95, 
8.  25,  these  copies  inny  he  certified 
and  transmitted  under  a  stamp 
provided  for  that  purpose. 
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re'mlations  as  the  Judge  of  the  Court  of  Probate  may  from 
time  to  time  make  in  relation  to  the  due  preservation  thereof 
and  the  convenient  inspection  of  the  same." 
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By  sect.  29,  "  The  practice  of  the  Court  of  Probate  shall, 
except  where  otherwise  provided  by  this  Act,  or  by  the  rules  or 
orders  to  be  from  time  to  time  made  under  this  Act,  be,  so  far 
as  the  circumstances  of  the  case  will  admit,  according  to  the 
present  practice  in  the  Prerogative  Court"  {z). 

By  sect.  30,  "And  to  the  intont  and  end  that  the  pro- 
cedure and  practice  of  the  Court  may  be  of  the  most  simple 
and  expeditious  character,  it  shall  be  lawful  for  the  Lord 
Chancellor,  at  any  time  after  the  passing  of  this  Act,  with 
the  advice  and  assistance  of  the  Lord  Chief  Justice  of  the 
Court  of  Queen's  Bench,  or  any  one  of  the  judges  of  the 
superior  courts  of  law  to  be  by  such  Chief  Justice  named  in 
that  behalf,  and  of  the  Judge  of  the  said  Prerogative  Court, 
to  make  rules  and  orders  to  take  effect  when  this  Act  shall 
come  into  operation  for  regulating  the  procedure  and  practice 
of  the  Court,  and  the  duties  of  the  registrars,  district 
registrars,  and  other  officers  thereof,  and  for  determining 
what  shall  be  deemed  contentious,  and  what  shall  be  deemed 
non-contentious  business,  and,  subject  to  the  express  pro- 
visions of  this  Act,  for  fixing  and  regulating  the  time  and 
manner  of  appealing  from  the  decisions  of  the  said  Court, 
and  generally  for  carrying  the  provisions  of  this  Act  into 
effect;  and  after  the  time  when  this  Act  shall  come  into 
operation,  it  shall  be  lawful  for  the  Judge  of  the  Court  of 
Probate  from  time  to  time,  with  the  concurrence  of  the  Lord 
Chancellor  and  the  said  Lord  Chief  Justice,  or  any  one  of  the 
judges  of  the  superior  courts  of  law  to  be  by  such  Chief 


Stat.  20  .t  21 
Vict.  e.  77, 
a.  29. 

Practice  of  the 
Court  to  be  ac- 
cording to  the 
present  prac- 
tice of  the 
Prerogative 
Court. 

S.  30. 
Rules  ami 
orders  to  be 
made  for  regu- 
lating the 
procedure  of 
the  Court. 


(?)  Sir  C.  Creaswell  appears  to 
have  been  of  opinion  that  tlii.<3  sec- 
tion applies  to  the  procedure  only 
of  the  Court,  and  not  to  the  prin- 
ciples on  which  it  is  to  act.    In 


the  goods  of  Oliphant,  1  Sw.  &  Tr. 
525.  See  also  Belbin  v.  Skeats,  I 
Sw.  &  Tr.  148  ;  27  L.  J.,  P.  &  M. 
56  ;  Braine  «.  Braine,  1  Sw.  &  Tr. 
271  ;  29  L.  J.,  P.  &  M.  151. 
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38  &  39  Vict, 
c.  77,  s.  18. 
Rules  of  Pro- 
bate, Divorce 
and  Admiralty 
Courts  to  re- 
main ia  force. 


Jurisdiction  of 
President  of 
Piouate,  &c., 
Division  to 
make  rules  as 
to  non-conten- 
tious probate 
business. 


Of  Probate. 


[Pt.  I.  Bk.  IV. 


i: 


Justice  named  in  this  behalf,  to  repeal,  amencl,  acid  to  or  alter 
any  such  rules  and  orders  as  to  him,  with  such  concurrence 
as  aforesaid,  may  seem  fit." 

And  now  by  sect.  18  of  the  Judicature  Act,  1875,  it  i, 
enacted  that.  "  All  rules  and  orders  of  Court  in  force  at  the 
time  of  t.  r-ommencement  of  this  Act  in  the  Court  of 
Probate,  the  Court  for  Divorce  and  Matrimonial  Causes,  and 
the  Admiralty  Court,  or  in  relation  to  appeals  from  the  Chief 
Judge  in  Bankruptcy,  o^  from  the  Court  of  Appal  in 
Chancery  in  bankruptcy  matters,  except  so  far  as  then  "'"f 
expressly  varied  by  the  first  schedule  hcrelo,  or  hy  rules  of 
Court  made  by  order  in  council  before  the  commencement  nf 
ih's  Act  (a),  shall  remain  and  be  in  fone  in  the  High  Court  of 
Justice  and  in  the  Court  of  Appeal  respectively  until  they 
shall  respectively  be  altered  or  annulled  by  any  rules  of  Court 
made  after  the  cor-imencement  of  this  Act. 

"  The  President  for  the  time  being  of  the  Probate  ami 
Divorce  Division  of  the  High  Court  of  Justice  shall  have, 
with  regard  to  iion-iiontentious  or  common  form  business  m 
the  Prcbato  Court,  the  powers  now  conferred  on  the  judge  of 
the  Probate  Court  by  20  &  21  Vict.  c.  77,  sect.  80." 

Under  the  powers  conferred  by  20  &  21  Vict.  c.  77,  s.  30, 
already  referred  to,  a  great  many  very  copious,  minute,  and 
explicit  rules  and  orders  were,  in  the  years  1862  and  18G3, 
made  for  the  guidance  of  practitioners  in  the  Court  of 
Probate,  both  in  respect  of  contentious  and  non-contentious 
business,  and  for  the  instruction  as  well  of  the  principal 
registrars  as  of  the  district  registrars,  together  with  a  very 
large  CDllection  of  forms.  As  to  which  it  is  thought  more 
expedient  to  refer  to  the  books  of  practice  (/>),  than,  by 
inserting  them,  to  encumber  this  Treatise  by  such  a  very  long 
statement  as  would  be  requisite  for  that  purpose  (c) 


(a)  The   words   in   italics   are  Practice,  10th  edit, 

repealed  by  the  Stat.  Law.  Rev.  (c)  The  Judicuture  Acts  do  not 

Act,  188.3.  oppeor  to  have  altered  the  proa- 

(6)  Tristram  &  Coote's  Probate  dure  or  praetice  of  the  Court  of 


jl  ?•<«», 


s& 


If ;   '  vs 
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These  rules,  orders,  and  directions  are  for  the  most  part 
founded  on  the  doctrines  and  practice  previously  established 
in  the  Prerogative  Court  with  regard  to  the  making,  &c.  of 
Wills,  which  have  already  been  stated  in  the  progress  of  this 
work. 

A  testament  may  be   proved    in   two  ways ;    either    in  ways  of 
Common  Form,  or  by  Form  of  Law ;   which  latter  mode  is  \^°\\^^ * 
ilso  caPed  the  Solemn  Form,  and,  sometimes,  proving  per  '^-  Common 

rorm  : 
testes  {d).  •'•  Solemn 

A  Will  is  proved  in  common  form,  when  the  executor 
presents  it  before  the  judge,  and  in  the  absence,  and  without  form, 
citing  the  parties  interested,  produces  witnesses  to  prove  the 
same;  who  testifying,  by  their  oaths,  that  the  testament 
exhibited  is  the  true,  who!e,  and  last  Will  and  testament  of 
the  deceased,  the  judge  thereupon,  and  sometimes  up(tn  le;.is 
proof,  does  annex  his  probate  and  seal  thereto  {e). 

If  the  Will  be  perfect  on  the  face  of  it,  and  there  is  ai  Manner  of 
at'ostation  clause,  reciting  that  the  colemnJties  required  by  ^.j[e'i„"''' '"" 
the  statute  1  Vict.  c.  26,  s.  9,  have  been  complied  with  {e.g.  p'""'""" 
"  signed  and  declared  by  the  above-named  testator,  as  and  for 
his  last  Will  and  testament,  in  the  presence  of  us  present  at 
the  saUiC  time,  who,  in  his  presence  and  in  the  presence  of 


v>. 


Probate  with  respect  to  non-con- 
teatious  business.  Nor  do  they 
alter  or  enlarge  the  jurisdiction  of 
the  Court  of  Probate  in  non-con- 
tentious matters.  In  the  goods  of 
TumlinBon,  6  P.  D.  209.  But  in 
la  the  goods  of  Gunn,  9  P.  D.  242, 
244,  Sir  James  Hunuen  said,  "  It 
appears  to  me  that  a  very  great 
change  hae  been  worked  now  by 
the  fusion  of  all  the  Courts  into 
oae  There  is  no  difference  be- 
tween the  law  to  be  .iuistered 
in  this  (P.nbate)  i.  .vision  ond 
elsewhere,  but  each  Court  is  to 
ascertain  what  the  law  is,  whether 
Itigal  or  equiUble,  and  I  think 
therefore  it  ia  open  to  me  to  e  tab- 


lish  d  different  basis  to  that  which 
existed  in  the  Probate  Court.  I 
am  of  opinion  that  wliere  freehold 
property  has  had  impressed  upon 
it  a  changed  character  by  reason 
of  the  doctrine  of  equitable  con 
version,  it  is  to  be  treated  as  per- 
sonalty, and  probate  duty  is  pay- 
able, and  it  therefore  follows  that 
probate  must  be  granted." 

(d)  Swinb.  Pt.  16,  s.  U,  pi.  1. 
Godolph.  Pt.  1,  c.  20,  p.  4. 

(e)  Swinb.  Pt.  6,  s.  14,  pi.  2. 
Godolph.  Pt.  1,  c.  20,  8.  4. 

(/)  For  practical  directions  for 
obtaining  grant  of  probate  in  com- 
mon form,  see  Browne's  Probate 
Practice,  rev.  edit.  ^00,  et  $eq. 
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each  o^'her,  have  hereunto  set  our  names  as  witnesses  thereto. 
John  Styles,  Richard  Nokes  "  ),  probate  in  common  form  may 
he  obtained  upon  the  oath  of  the  executor  aione. 

But  if  there  is  no  attestation  clause,  or  if  there  is  a  clause 
which  does  not  state  a  performance  of  all  the  prescribed 
ceremonieo,  an  affidavit  is  required  from  one  of  the  subscribing 
witnesses,  by  which  it  must  appear  that  the  Will  was  executed 
in  compliance  with  the  statute  (</).  But  this  rule  may  be 
dispensed  with,  if  the  witnesses,  after  diligent  inquiry,  are  not 
forthcoming  (/<)• 

Where  it  appears  from  the  affidavits,  the  attestation  clause 
being  imperfect,  that  the  Will  was  not  properly  attested  by 
the  witnesses  under  the  statute,  the  Court  cannot  decree 
administration  to  pass  to  the  effects  of  the  deceased  as  dead 
intestate ;  for  there  might  be  collusion :  All  that  the  Court 
will  do  in  such  cases  is  to  reject  the  prayer  for  probate,  leaving 
the  parties  to  take  out  administration  if  they  think  proper;  as 
notwithstanding  the  Court  declines  to  grant  probate,  the  Will 
might  be  propounded  and  established  (>)• 

If  a  Will,  bearing  date  on  or  after  January  1, 1838,  has 
upon  the  face  of  it  any  unattested  obliteration,  interlineation, 
or  alteration,  the  practice  is  to  require  an  affidavit,  showing 
whether  they  were  made  before  or  after  the  execution  of  the 
Will  (ft). 


{g)  Tn  the  goods  of  Johnson,  2 
Curt.  341.  In  the  goods  of  Bat- 
ten, 7  Not«B  of  Cas.  290.  Rule  4, 
P.  R.  1862  and  1871  (Non-Con- 
tentious Business).  Where  one  of 
the  witnesses  deposed  that  the 
Will  was  signed  in  the  presence  of 
himself  and  the  other  witness,  the 
other  witness  having  no  recollec- 
tion as  to  the  fact,  prohate  was 
allowed  :  In  the  goods  of  Hare,  3 
Curt.  64.    See  also  ante,  p.  01, 

(/i)  In  the  goods  of  LufTman,  6 
Notes  of  Cas.  183.  In  the  goods 
of  Dickson,  6  Notes  of  Cas.  278. 
As  to  the  course  to  be  adopted 


when  no  affidavit  is  obtainable, 
see  Rule  7,  P.  R.  1862  (Non-Gm- 
tentious). 

(i)  In  the  goods  of  Ayling,  1 
Curt.  913.  See  also  Tn  tiie  goods 
of  Wntt«,  1  Curt.  594.  Rule  5, 
P.  R.  1862  (Non-Contentious).  If 
on  perusing  the  affidavit  or  affi- 
davits setting  forth  the  facts  of  the 
case  ii.  appear  doubtful  whether 
the  Will  or  codicil  has  been  duly 
executed,  the  registrar  may  require 
the  parties  to  bring  the  matter 
before  the  Judge  on  motion.  Rule 
6. 

(A)  Rules  8,  9, 10,  and  11,  P.  R. 


fac  simile. 
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Where  alterations  are  satisfactorily  shown  to  have  been 
made  before  the  execution,  it  is  usual  to  engross  the  probate 
copy  of  the  Will  fair,  inserting  the  words  interlined  in  their 
proper  places,  and  omitting  words  struck  through  or  obli- 
terated. But  in  cases  where  the  construction  of  the  Will 
may  be  afifected  by  the  appearance  of  the  original  paper,  the 
Court  will  order  the  probate  to  pass  mfac  simile  (I).  And  it  Prabate  in 
appears  to  hare  been  sometimes  supposed  that  the  grant  of 
sach  a  probate  leaves  it  open  to  a  Court  of  Construction  to 
inquire  whether  such  alterations  of  the  Will  were  made  under 
such  circumstances  as  to  be  effectual  (m).  But  it  is  plain,  it 
should  seem,  that  unless  the  Court  of  Probate  had  adjudged 
that  the  obliterations  or  other  alterations  had  been  effectually 
made,  the  decree  would  have  been  for  probate  of  the  Will  in 
its  original  state.  A  fac  simile  probate,  therefore,  of  p,  Will 
made  after  the  Wills  Act  came  into  operation  is  conclusive 
iu  the  Temporal  Courts,  that  the  Will  was  in  that  state  before 
its  execution,  i.e.  that  the  testator  duly  executed  it  with  the 
alterations  rr  cancellations  upon  it  (»)•  And  the  object  of 
the  fac  simile  is  that  the  alterations,  &c.,  may  possibly  help 
to  show  the  meaning  of  the  testator  :  As,  for  example,  in  a 
case  where  a  testator  says,  "  I  give  A.  B.  an  annuity  of  600^, 
and  I  also  give  him  1,OOOZ. :  "  and  the  testator  then  strikes 
out  down  to  and  including  the  words  "  5001."  (o). 

(Non-Contentious  Business).    One      In  the  goods  of  Batten,  7  Notes  of 

Cas.  200.  See  ante,  p.  12S,  as  to 
probate  where  words  are  com- 
pletely obliterated. 

(0  See  pod,  Pt.  i.  Bk.  vi.  Ch.  i. 
In  the  goods  of  Raine,  34  L.  J., 
P.  M.  &  A.  125.  In  the  goods  ot 
Smith,  3  Sw.  &  Tr.  889. 

(m)  See  the  argument  of  Sir  R. 
Bethell  in  Shea  v.  Boschetti,  18 
Beav.  321.  3  De  O.  M.  &  O.  778, 
779. 

(n)  Qanu  v.  Qregory,  3  De  Q. 
M.  &  O.  777.  Post,  Pt  I.  Bk.  vi. 
Ch.  I. 

(o)  Oann  v.  Qregory,  3  De  Q.  M. 
&  Q.  780.     Suppose,  again,  tha 


of  the  subscribed  witnesses  will 
euice,  if  he  can  speak  positively. 
But  if  none  of  them  can  do  so, 
they  should  all,  whatever  be  their 
number,  join  in  the  afHdavit :  In 
the  goods  of  Townshend,  6  Notes 
of  Cas.  146.  If  none  of  them  caa 
depose  negatively  or  affirmatively, 
the  practice  is  for  the  executor  to 
join  in  the  affidavit  and  depose 
that  he  caunot  adduce  any  further 
or  other  evidence,  and  then  pro- 
hate  will  be  granted  of  the  Will  as 
it  originally  stood.  When  two  wit- 
"«««« join  in  one  affidavit,  both 
must  depose  to  the  due  execution : 
W.E.— VOL.  I,  ' 


If 


nil 


i 
i, 

ii; 

i 
-i 

i 
i 
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Probate  after         In  a  case  where  a  testator,  having  daly  executed  a  Will, 
I  hvterested   made  a  later  one,  betraying  on  the  face  of  it  insanity,  the 


Hons  1 


to  propound  a    executors  of  the  earlier  Will  took  out  a  decree  calling  on  all 

later  paper.  ° 

persons  interested  in  the  later  paper  to  propound  it,  witbau 
intimation  that,  on  not  appearing,  the  Court  would  decree 
probate  of  the  earlier  Will :  The  periions  cited,  executed 
proxies  declining  to  propound  the  later  paper,  and  consenting 
to  probate  of  the  earlier  one  :  And  Sir  H.  Jenner  Fust 
accordingly  decreed  probate  of  it  in  common  form,  without 
the  later  pap^r  having  been  propounded  at  all,  and  said  that 
the  course  which  had  been  taken  was  that  which  ought  to  be 
adopted  in  all  similar  instances  (/>). 


SECTION    IV. 
Proof  of  Wills  in  Solemn  Form,  or  per  Testes. 

This  is  a  part  of  the  "  contentious  business "  of  the 
Court  {pp),  which  now  conmences  by  the  issue  of  a  writ  of 
summons  in  an  action  which  is  substituted  for  the  citation 
formerly  used. 

When  a  Will  is  to  be  proved  in  solemn  form,  it  is  now,  in 
accordance  with  the  old  practice,  requisite  that  such  persons 
as  have  interest  (that  is  to  say,  the  widow  and  next  of  kin  of 


Proof  in 
solemn  form  ; 
contentious 
business. 

Action  now 
hubstituted  for 
former  citation. 

Proof  in 
solemn  form 
under  the  old 
piikctice : 


words  "to  he  equally  divided 
amongst  them"  interlined  (with- 
out any  caret  to  show  where  they 
were  intended  to  come  in),  and  in 
Buch  a  position  that  they  are  ap- 
plicable to  two  sets  of  legatees  : 
In  such  a  case,  it  should  seem, 
there  must,  of  necessity,  be  a  fac 
nmile  probate. 

(p)  Palmer  v.  Dent,  2  Robert. 
284. 

(pp)  R.  S.  C.  188.^,  Ord.  ii. 
Rule  1.  The  practice  in  Con- 
tentious business  seems  new  to  be 
povernt'd  by  the  Jndifature  Acta 


and  Rules,  together  with  the  Rules 
nnd  Orders  of  1862  (Contentious 
Business)  made  under  the  autho- 
rity of  the  Probate  Court  Act  ami 
the  old  practice  inherited  by  the 
Probate  Court  from  the  Preroga- 
tive Court,  save  in  so  far  ns  tlie 
same  have  been  altered  by  the 
Judicature  Acts  and  Rules :  Keti- 
naway  v.  Kennaway,  1  P.  D.  I'lS  i 
which  case  shows  that  notwitli- 
standing  the  substitution  of  a  writ 
of  summons  for  the  initial  citation 
thb  former  practice  as  to  citing  to 
see  proceedings  still  obtiilns. 


Ch.  n.  §  IV.]  In  Solemn  Form.  275 

the  deceased,  to  whom  the  administration  of  his  goods  ought 
to  be  committed,  if  he  died  intestate)  shoulc*  be  cited  to  be 
prepsnt  at  the  probation  and  approbation  of  the  testament. 

According  to  the  practice  under  the  Court  of  Probate 
Act,  1857,  declarations  and  pleas  were  substituted  for  the  old 
modes  (rf  pleading.    Now,  by  the  new  Judicature  Acts,  state-  """'er  the  new 
ments  of  claim  and  defences  are  substituted  for  declarations 
and  pleas.  -  . 

By  Bale  4  of  the  Rules  and  Orders,  1862  (Contentious), 
"Executors  or  other  parties  who,  previously  to  tha  passing  '-"J    • 

of  the  '  Court  of  Probate  Act,  1857,'  might  prove  Wills  in    .       .  > 
sciemn  form  of  law,  shall  be  at  liberty  to  prove  Wills  under 
similar  circumstances,  an<^  with  the  same  privileges,  liabili- 
ties,  and  effect,  as  heretofore." 

Rule  5. — ''  Next  of  kin  and  others,  who,  previously  to  the 
passing  of  the  said  Act,  had  a  right  to  put  executors  or 
parties  entitled  to  administration  with  Will  annexed  upon 
proof  of  a  Will  in  solemn  form  of  law,  shall  continue  to 
possess  the  same  rights  and  privileges,  and  be  subject  to  the 
same  liabilities  with  respect  to  costs  as  heretofore." 

Rule  6. — "  Parties  who  previously  to  the  passing  of  the 
said  Act  had  a  right  to  intervene  in  a  cause  may  do  so,  with 
leave  of  the  judge  or  one  of  the  registrars,  obtained  by  order 
ou  summons,  subject  to  the  same  limitations  and  the  same 
rules  with  respect  to  costs  as  heretofore." 

The  difference  between  the  common  form  and  the  solemn  The  executor 
form,  with  respect  to  citing  the  parties  interested,  works  this  .""^f  *f,*^om- 
diversity  of  effect :  viz.  that  the  executor  of  the  Will  proved  •"""  '«''".  ^^ 

.  ,  C'.ted  to  prove 

m  common  form  may,  at  any  time  within  thirty  years,  be  the  Will  per 
compelled,  by  a  person  having  an  interest,  to  prove  it  per    *  ^'^ ' 
U»k%  in  solemn  form  (q).     Thus,   a  probate  of  a  codicil 


(?)  Oodolph.  Pt.  1,  c.  2C,  8.  4. 
Indeed,  Swinburne,  Pt.  6,  8.  14, 
?!•  4,  seems  to  consider  ten  years 
M  the  limit  within  which  the  exe- 
cutor may  be  compelled  to  prove : 
but  this  probably  is  a  typogrophi- 


oal  mistake  for  thirty  :  see  4  Bum. 
E.  L.  318,  Phillimore's  edit.  How- 
ever, in  Hoffman  v.  NorriB  (Pre- 
rog.  1805),  reported  in  ft  note  to 
Newell  t).  Weeks,  2  Phillim.  231, 
Sir  Wm.  Wynne  snys,  "  I  do  not 
t2 


'.11 


hit   ■ 


I! 

1';  f 


r't 
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but  not  when 
already  proved 
in  solemn 
fonn. 


The  executor 
himself  may 
prove  the  Will 
in  solemn  form 
in  the  first 
instance. 


Of  Probate. 
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granted  in  common  form  1808,  was  upon  the  citation  of  the 
executor  by  a  next  oi  kin  to  prove  it  per  testes  jn  due  form  of 
law,  revoked  in  1818  (r),  and  one  granted  in  1807,  by  a  simi- 
lar proceeding  revoked  in  1820  (s).  So  that  if  the  witnesses 
be  dead  in  the  meantime,  it  may  endanger  the  whole  testa- 
ment. Whereas,  the  testament  being  proved  in  solemn  form 
of  law,  the  executor  is  not  to  be  compelled  to  prove  the  same 
any  more;  and  although  all  the  witnesses  afterwards  be  dead, 
the  testament  still  retains  its  full  force  {t). 

Hence,  not  only  are  Wills  proved  in  sol'^mn  form,  at  the 
instance  of  persons  who  desire  to  invalidate  them ;  but  the 
executor  himself  may,  and  in  prudence  often  does,  for  greater 
security,  propound  and  prove  the  Will,  in  the  first  instance, 
per  testes,  of  himself,  ciiing  the  next  of  kin,  and  '  all  others 
pretending  interest  in  general,"  to  "see  proceedings;"  which 
being  done,  the  Will  shall  not  be  set  aside  afterwards  (pro- 
vided there  be  no  irregularity  in  the  process)  when  the  wit- 
nessee  are  dead  (u). 


know  that  there  is  any  specific 
time  that  limics  a  party."  See 
also  Merryweather  v.  Turner,  3 
Curt.  802,  817.  In  the  goods  of 
Topping,  2  Robert.  620,  by  Sir  J. 
Dodson,  Accord.  But  where  a 
party  who  is  thus  entitled  to  call 
in  the  probate  and  put  the  execu- 
tor to  proof  of  the  Will,  chooses  to 
let  a  long  time  elapse  before  he 
takes  this  step,  he  is  not  entitled 
to  any  indulgence  at  the  hands  of 
the  Court :  He  is  entitled  to  have 
the  law  strictly  administered  and 
to  nothing  beyond  it :  Blake  v. 
Knight,  3  Curt.  553.  And  under 
such  circumstances  the  Court 
(having  regard  to  the  infirmity  of 
he  witnesBes'  memory  after  the 
lapse  of  time)  is,  it  should  seem, 
somewhat  astute  to  discover  cir- 
cumstances whereupon  to  found  an 
inference  that  the  formalities  re- 


quired ior  a  due  execution  of  the 
Will  have  been  gone  through.  See 
the  cases  collected,  ante,  p.  91. 

(r)  Satterthwaite  v.  Satter- 
thwaite,  3  Phillim.  1. 

(«)  Finucane  v.  Gayfere,  3  PhiL 
405. 

(0  Swinb.  Pt.  6,  s.  14,  pi.  4. 

(m)  1  Ought,  tit.  6,  8.  5,  tit.  222, 
8.  1,  2.  Lister  v.  Smith,  3  Sw.  & 
Tr.  53.  Where  an  executor  has 
proved  the  Will  in  Common  Foriii, 
a  party  desirous  of  putting  him  to 
proof  in  Solemn  Form  commences 
an  action  for  revocation,  havinj,' 
(irst  cited  the  executor  to  bring  in 
the  probate.  If  the  executor 
desires  to  sustain  the  Will,  h 
must  either  plead  and  propound 
it  in  the  action  for  revocation,  or 
he  must  commence  an  action  him- 
self to  obtain  proof  in  Solemn 
Form. 


Ch.  II.  §  IV.]  In  Solemn  Form. 


Til 


But  the  executors  cannot  be  allowed  to  issue  a  citation 
against  the  legatees  under  a  codicil,  which  they  do  not  believe 
to  be  a  true  codicil  of  the  deceased,  calling  on  them  to  pro- 
pound and  prove  it  if  they  think  fit.  The  proper  course  is 
for  the  executors  to  prove  the  Will  in  solemn  form,  and  cite 
the  next  of  kin  and  the  asserted  legatees  under  the  codicil  to 
see  the  Will  proved  ix). 

The  next  of  kin,  as  such  merely,  are  entitled  to  call  for  The  executor 
proof  in  solemn  form  of  the  deceased's  Will,  of  common  j^ned  to  prove 


right, 


And  the  mere  acquiescence  of  a  next  of  kin  to  the  *°  '''''^'""  f"™ 


by  a  next  of 

probate  being  taken  in  the  common  form  is  no  bar  to  the  ki",  wiio  has  ' 

.,  ,1,  .11  acquiesced  and 

exercise  of  this  right,  even  though  he  has  received  a  legacy  received  a 
as  due  to  him  under  the  Will ;  for  he  is  still  at  liberty  to  ^^""^  * 
call  in  the  probate,  and  put  the  executor  on  proof  of  that 
identical  Will  j)€r  testes  (y).  A  strong  instance  of  !his  occurs 
in  the  case  of  Core  v.  Spenser  (which  was  decided  in  the 
Prerogative  Court  of  Canterbury,  in  1796)  {z),  where  Spenser, 
the  executor,  was  cited  to  bring  in  the  probate  of  a  Will, 
taken  in  1788,  eight  years  before,  at  the  suit  of  Core,  whose 
mother  had  received  an  annuity  under  that  Will  for  five  of 
the  eight  years ;  and  she,  Core  herself,  her  mother  dying  at 
the  end  of  the  fifth  year,  for  the  remaining  three  :  Spenser, 
ill  that  case,  appeared  under  protest,  and  contended  that  Core 
was  barred  from  putting  him  on  proof  of  the  Will :  But 
the  Court  thought  otherwise,  and  overruled  the  protest. 
However,  long  icquiesccnce,  unaccounted  for  by  any  special 
circumstances,  and  acts  done  by  a  next  of  kin  under  the 
provisions  of  the  Will,  may  (if  no  fact  appears  which  excites 
a  reasonable  suspicion  of  the  genuineness  or  validity  of  tho 
Will)  amount  to  such  a  waiver  of  his  rights,  as  to  pre  jlude 
him  from  putting  the  Will  in  suit  (n).    But  where  a  Will  of 


(x)  In  the  goods  of  Beubow,  2 
Sw.  k  Tr.  488. 

(y)  Bell  V.  Armstrong,  1  Add. 
370.  Merryweather  v.  Turner,  3 
Curt.  802. 

(j)  1  Add.  374,  in  Sir  J.  Nicholl's 
judgment^  in  the  case  of  Bell  v. 


Armstrong. 

(a)  Hoffman  v.  Norris,  2  Phil- 
lim.  230,  in  a  note  to  Newell  v. 
Weeks.  Braham  v.  Burchell,  3 
Add.  267,  258.  See  also  Merry- 
weather  V.  Turner,  3  Curt.  802. 


mm 


M 


I 
IE  « 

lit 

1 


1'5'' 


H 


278 


but  he  muHt 
bring  his 
legacy  into 
Court : 


Legatee  who 
baa  renounced 
administration 
with  the  Will 
annexed  : 


if  the  executor 
himself  pro- 
pounds the 
Will,  a  next  of 
kin,  though 
not  cited,  can- 
not call  for 
proof,  if  privy 
to  the  first 
suit. 


0/ Probate. 


[Pt.  I.  Bk.  IV, 


the  deceased  having  been  found  in  which  the  plaintiff  was 
named  executor,  he  gave  notice  thereof  to  the  defendant,  who 
was  about  to  obtain  a  grant  in  the  goods  of  the  deceased  ns 
interested  under  a  previous  Will,  and  entered  a  caveat,  and 
before  the  caveat  had  been  warned  and  therefore  before  con- 
tentious proceedings  had  originated  therefrom,  he  withdrew 
it,  and  signified  to  the  defendant  that  he  did  not  seek  to 
establish  his  Will,  and  administration  with  the  earlier  Will 
annexed  issued  to  the  defendant,  and  subsequently  the  plain- 
tiff took  out  a  citation  calling  upon  the  defendant  to  bring  in 
the  administration  and  show  cause  why  it  should  not  be 
revoked,  the  Court  held  that  the  plaintiff  was  not  precluded 
from  continuing  a  suit  to  determine  which  was  the  last  Will 
of  the  deceased  (b). 

And  before  a  legatee,  who  has  received  all  or  part  of  his 
legacy,  can  be  permitted  thus  to  dispute  the  Will,  he  must 
bring  into  Court  the  amount  of  the  legacy  paid  to  him,  to 
abide  the  event  of  the  suit  (c). 

A  legatee  who  has  renounced  administration  cum  testamfntn 
annexo,  as  legatee  and  next  of  kin,  whereupon  it  has  been 
granted  to  another,  is  not  barred  by  such  renunciation  from 
contesting  the  Will ;  and  he  may  therefore  cite  such  adminis- 
trator to  bring  the  letters  of  administration  into  Court  to 
prove  the  Will  by  witnesses,  or  to  show  cause  why  the  deceased 
should  not  be  pronounced  to  have  died  intestate,  and  vrliy 
administration  should  not  be  granted  to  himself  (d). 

But  when  the  executor  propounds  and  proves  the  Will,  per 
testes,  of  himself,  duly  citing  the  next  of  kin  "to  see  proceed- 
ings," all  next  of  kin  so  cited  are,  generally  speaking,  thereby 
for  ever  barred ;  and  if  he  so  propounds  and  proves  the  Will 
against  certain  only  of  the  deceased's  next  of  kin,  without 
having  cited  them  all  to  see  proceedings,  the  others,  eren 


(6)  Ooddavd  v.  Smith,  L.  R.  3 
P.  &  D.  7. 

(c)  Bell  V,  Armstrong,  1  Add. 
374.  Braham  v.  Buichell,  3  Add. 
256,  257.     Secug,  where  the  legatee 


is  a  minor  :  Goddard  v.  Norton,  3 
Notes  of  Gas.  76. 
{d)  GascoyneV  Chandler,  2  Cns. 

temp.  Lee,  241. 
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though  uncited,  if  to  a  certain  extent  privy  to  and  aware  of 
the  suit,  shall  not  put  the  executor  on  proof  per  testes  of  the 
Will,  80  once  already  proved,  a  second  time  (c). 

It  is  clearly  established  that  before  a  person  can  be  per- 
mitted  to  contest  a  Will,  the  party  propounding  has  a  right 
to  call  on  him  to  show  that  he  has  some  interest  (/). 

Any  interest,  however  slight,  and  even,  it  seems,  the  bare  What  interest 

,  •  pn  •  .1  *  party  must 

possibility  of  an  mterest,  is  sumcient  to  entitle  a  party  to  have  to  entitle 

oppose  a  testamentary  paper.     Thus  where  a  testator  dis-  a  win*."^^* 

posed  of  all  his  personal  estate  by  his  Will  and  gave  his  real 

estate,  but  none  of  his  personal,  to  his  brother's  children, 

and  by  a  codicil  he  gave  them  pecuniary  legacies,  revoking 

the  devise  to  them  of  the  real  estate  which  was  of  greater 

Talue  than  the  legacies ;  it  was  held  that  they  might  oppose 

the  codicil  alone,  notwithstanding  their  only  right  to  a  share 

of  the  personalty  was  under  it  (<;).     Though  a  next  of  kin 

may.  as  such,  oppose  all  the  testamentary  papers,  he  has 

not  a  right  to  oppose  any  particular  one  he  may  think  fit ; 

for  some  interest  in  it,  however  remote,  is  necessary  (h). 

A  creditor  has  only  a  right  to  have  a  constat  of  the  estate  A  creditor  can- 
not dispute  the 
validity  of  a 
not  apply  to  a  case  where 


(e)  Newell  v.  Weeks,  2  Phillini. 
224.  Bell  V.  Armstrong,  1  Add. 
3"2.  Accordingly  it  was  held  by 
Sir  C.  Cresswell,  that  a  next  of 
kin,  though  not  cited  to  see  pro- 
ceedings, and  not  having  inter- 
vene(\  if  in  fact  cognisant  of  a  suit 
between  the  executor  and  another 
next  of  kin,  ending  in  the  esta- 
blishment of  the  Will,  is  not  at 
liberty  in  any  way  to  oppose  pro- 
bate of  6uch  Will  being  taken  :  and 
where  on  a  verdict,  the  Court  had 
pronounced  for  a  Will,  and  a  next 
of  kin  so  situated  had  entered  a 
caveat,  the  Court  directed  probate 
to  issue,  in  spite  of  the  caveat,  and 
condemned  the  next  of  kin  in 
costs :  BatcMe  v.  Barnes,  2  Sw. 
&  T-.  486.     But  this  rule  docs 


the 

parties  to  the  suit  compromise  it 
and  the  decree  is  founded  on  the 
compromise.  Wytcherley  v.  An- 
drews, L.  R.  2  P.  &  D.  327. 

(/)  Hingeston  v.  Tucker,  2  Sw. 
&  Tr.  596.  But  when  two  persons 
oppose  a  Will,  one  cannot  call 
upon  the  other  to  propound  his 
interest.     Ibid. 

((/)  Kipping  V.  Ash,  I  Robert. 
270.  Sue  also  Dixon  v.  Allinson, 
3  Sw.  &  Tr.  572.  But  see  the 
observations  of  Sir  C.  Creswell  on 
the  first  named  case  in  Crispin  v, 
Doglioni,  2  Sw.  &  Tr.  17. 

{h)  Baskcomb  v.  Harrison,  2 
Robert.  118.  S.  C.  7  Notes  of  Cae 
275. 
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Will,  ncless  he 
has  had  a 
gniut  of  ad- 
ministration : 


0/ Prolate. 
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but  when  ad- 
ministration is 
granted  to  him 
he  may  oppose 
a  •Will : 

and  this  with- 
out costs. 


Court  uot 
olil'ged  ex 
officio  to  order 
citation  to  next 
of  kin. 

A  legatee  w-a- 
not  set  up  a 
Will  which  has 
been  pro- 
nounced 
against  after 
being  litigated 
by  next  of  kin, 
or  by  the 
executor  of 
another  Will. 

According  to 
old  practice 
next  of  kin 
was  not  liable 
to  costs,  when 
he  compelled 
the  executor  to 
prove  per 
tcttet: 


of  the  deceased,  to  see  whether  there  are  assets  sufficient  to 
pay  the  debts ;  but  he  cannot  controvert  the  vahdity  of  a 
Will ;  for  it  is  indifferent  whether  he  shall  receive  his  debt 
from  an  executor  or  an  administrator ;  and  if  a  creditor  was 
admitted  to  dispute  the  validity  of  a  Will,  it  would  create 
infinite  trouble,  expense,  and  delay  to  executors  (t). 

But  when  administiation  has  been  granted  to  a  creditor, 
he  may  oppose  a  Will ;  he  is  the  same  for  this  purpose  as 
the  next  of  kin  (k). 

And  he  may  contest  a  Will  without  costs ;  because  be  is 
the  appointee  of  the  Court  and  defends  in  that  character,  and 
does  not  appear  simply  as  a  creditor  (l). 

If  nobody,  who  has  a  right,  appears  to  oppose  the  Will, 
the  Court  is  uot  obliged,  ex  officio,  to  order  a  citation  to  issue 
to  call  the  next  of  kin  (»»)• 

A  legatee  cannot  set  up  a  Will,  after  it  has  been  litigated 
between  the  executor  and  next  of  kin,  or  between  the  ex- 
ecutor and  the  executor  of  another  Will,  and  pronounced 
against,  unless  he  can  show  the  parties  agreed  to  set  aside 
the  Will  by  fraud  or  collusion  (n).  But  if  he  is  afraid  the 
executor  will  not  do  justice,  he  may  intervene  for  his  interest 
pending  the  suit  (o),  but  apparently  not  after  the  hearing  (]j). 

According  to  the  old  practice  of  the  Prerogative  Court, 
when  an  executor  had  been  called  upon  by  a  next  of  kin  to 
prove  the  Will  per  testes,  and  had  sufficiently  proved  it,  if  the 
party  who  caused  him  to  do  this  merely  cross-examined  the 
witnesses  produced  in  support  of  the  Will,  he  was  not  subject 


(i)  Burroughs  t.  Qriffitlis,  1  Cas. 
temp.  Lee,  544.  Meiizies  v.  Pul- 
brook,  2  Curt.  845. 

{k)  Dabbs  v.  Chisman,  1  Pliillim. 
159, 160,  per  curiam. 

({)  Menzies  v.  Pulbrook,  2  Curt. 
851. 

(nt)  Burroughs  v.GriiIiths,l  Cas. 
temp.  Lee,  544. 

(n)  Bittleston  v.  Clark,  2  Cas. 


temp.  Lee,  250.  Hayle  v.  Hasted, 
1  Curt.  236 :  or  unless,  as  it  'ssaid, 
there  has  heen  neglect  or  iiisma- 
nagement  in  the  conduct  of  the 
suit :  1  Curt.  240. 

(o)  Bittleston  v.  Clark,  2  Cu. 
temp.  Lee,  250. 

(jj)  Peters  v.  Tilley,  11  P.  D- 
145.    See  the  judgment  of  Butt,  J., 

in  this  case,  p.  149. 
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to  costs,  generally  speaking  {q).     A  next  of  kin,  might  how- 
ever, exercise  his  undoubted  right  in  this  matter  so  vexatiously, 
as  to  make  himself  responsible,  if  not  wholly,  in  part  for  the 
costs  of  his  opponent  (r).   And  there  was  a  difference  between  «eus,  of  a 
next  of  kin,  who  are  favourites  of  vhe  Court,  and  the  legatees  prior°Will:^'^ 
under  a  former  Will ;  for,  though  such  a  legatee  might  call 
for  proof,  Tpcr  testes,  of  a  Will,  by  which  his  interests  under  a 
former  Will  were  prejudiced,  and  might  interrogate  the  wit- 
nesses produced  in  support  of  that  Will,  he  did  this  at  the 
risk  of  being  condemned  in  costs,  if  the  Court  had  reason  to 
suspect  him  of  undue  litigation  (s). 
Where  an  executor,  who  had  obtained  probate  of  a  former  And  so  it  was 

&fl  itO  ftll  GXGCU* 

Will,  or  a  creditor  who  had  a  grant  of  administration,  opposed  tor  who  ha<i 
a  later  Will,  he  had  the  same  right  to  do  so  without  being  ^^'ofl^'"' 
subject  to  costs,  as  where  a  Will  was  opposed  by  next  of  former  Will,  or 

,*  ,1-1    creditor  who 

klu  (t).    But  costs  might  be  decreed  against  a  party  who  had  had  a  gr»-.t  uf 
taken  probate  of  a  Will  which  he  knew  was  not  the  last  Will  *  """"^■"^  '°°' 
of  the  deceased  («). 

By  the  Rules  of  the  Supreme  Court  of  Judicature,  1883,  The  practice 
Order  XXI.,  rule  18,  which  now  govern  the  procedure  and  byV  a^c!^ 
practice  of  the  Probate  Division  upon  this  point,  it  is  enacted  ^^^'  ^^j^f^g 


iq)  1  Ounliton,  tit.  6,  s.  7.  Reeves 
r,  Freeling,  2  Phillim.  56.  Urqu- 
huvt  r.  Fricker,  3  Add.  56. 

\r)  Urquiiart  v.  Fricker,  3  Add. 
57:  As  where  a  next  of  kin 
acquiesced  in  the  probate,  and  re- 
ceived his  legacy,  and  then,  after  a 
considerable  interval,  cited  the 
fxecutor  to  prove  the  Will :  Bell 
r.  Armstrong,  1  Add,  375.  And 
where  a  next  of  kin  and  residuary 
legatee  under  a  prior  Will,  suinj^ 
in  fomd  pauperis,  put  the  executor 
of  a  later  Will  to  proof  per  testes, 
after  seven  years'  acquiescence  in 
the  prolMte,  and  the  proofs  then 
adduced  were  perfectly  clear  and 
satisfactory;  the  Court  condemned 
the  party  in  costs,  suspending  the 
taxation  while  he  continued  a  pau- 


per :  Wagner  v,  Mears,  2  Hagg. 
524. 

(s)  Ur(|uhart  v.  Fricker,  3  Add. 
58  :  See  also  on  this  subject,  Mans- 
field V.  Shaw,  3  rhillim.  22.  Bos- 
ton V.  Fox,  29  L.  J.,  P.  M.  &  A. 
68,  from  which  cases  it  appears 
that  the  executor  of  a  former  Will 
has  the  sanij^  right  as  a  next  of 
kin.  This  right,  however,  does  not 
extend  to  a  residuary  legatee  under 
a  former  Will.  Hockley  v.  Wyatt, 
7  P.  D.  239. 

(t)  1  Phillim.  160,  note  (e)  to 
Dabbs  V.  Chistuan.  See  also  Lo- 
vett  V,  Harkness,  1  Cas.  temp.  Lee, 
332. 

(u)  Martin  v.  Robinson,  2  Cas. 
temp.  Lee,  535. 


as  to  costs. 


■f   I, 


'if 
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that  "  tho  party  opposing  a  Will  may  with  his  defence  "ive 
notice  to  the  party  setting  up  the  Will,  that  he  merely  insists 
upon  the  Will  being  proved  in  solemn  form,  and  only  intends 
to  cross-examine  the  witnesses  produced  in  support  of  the 
Will,  and  he  shall  thereupon  be  at  liberty  to  do  so,  and  shall 
be  subject  to  the  same  liabilities  in  respect  of  costs  as  he 
would  have  been  under  similar  circumstances  accordinnf  to  the 
practice  of  the  Court  of  Probate." 

This  rule  re-enacts  Rule  41  (Contentious  Business),  the 
practice  under  which  was  that  a  next  of  kin  who  availed 
himself  of  this  rule  was  in  the  same  position  (x)  as  a  neiit  of 
kin  in  the  Prerogative  Court,  i.e.,  not  liable  to  costs  (y) :  Bat, 
if  he  called  witnesses  in  support  of  pleas  of  undue  execution, 
and  incapacity,  or  the  like,  his  liability  to  costs  was  in  the 
discretion  of  the  Court,  and  he  was  not,  generally  speaking, 
condemned  in  costs,  if  there  was  a  reasonable  ground  for 
litigation  C^).  But  a  failure  to  establish  pleas  of  undue  in- 
fluence and  fraud  was,  as  a  general  rule,  followed  by  con- 
demnation in  costs  (a). 

But  it  should  be  observed  that  where  an  action  in  the 
Probate  Division  is  tried  by  a  Jury,  the  costs  follow  the 
event  unless  the  judge  by  whom  such  action,  cause,  matter, 
or  issue  is  tried,  or  the  Court,  shall  for  good  cause  otherwise 
order.    R.  S.  C.  1883,  Order  LXV.  rule  1  (b). 


(j;)  If  tlie  party  opposinf;  a  Will 
does  not  deliver  the  notice  of  his 
intention  not  to  call  witnesses  until 
after  he  has  delivered  his  plea,  he 
loses  the  protection  against  con- 
demnation in  costs  given  by  the 
above  rule  41,  and  the  question  of 
costs  is  left  to  the  disci  etion  of  the 
CoJirt.  Bone  v.  Whittle,  L.  R.  1 
P.  &  D.  249.  Se&  also  Leeman  v. 
George,  L.  R.  1  P.  &  D.  542. 

(y)  Cleare  v.  Cleare,  L.  R.  1  P. 
&  D.  655.  There  may  be  cases, 
however,  where  he  will  be  con- 
demned in  costs.     Beale  v.  Beale, 


L.  R.  3  P.  &  D.  179. 

(3)  Bramley  r.  Bnimley,  3  Sw.  & 
Tr.430.  Ferrey  V.  Kiiig,3Sn-.&Tr. 
51.  Tippett  V.  Tippett,  L.  R,  1  P. 
&  D.  54.  Smith  v.  Smith,  L.  R.  1 
P.  &  D.  239. 

(a)  Summerell  v.  Clumentis  :i 
Sw.  &  Tr.  35.  Bone  v.  Whittle,  L. 
R.  1  P.  &  D.  249.  See  also  Ire- 
land i;.  Bendall,  L  R.  1  P.  &D 
194.  Harrington  v.  Bowyer,  L.  R. 
2  P.  &  D.  264. 

(6)  See  Morris  v.  Freeman,  3  P. 
D.  65  ;  Foley  r.  Brogan,  11  h.  R. 
Ir.  Ch.  D.  421. 
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Very  material  alterations  in  the  law,  with  respect  to  pro- 
bate in  solemn  form  of  Wills  relating  to  real  estate,  were 
effected  by  the  Court  of  Probate  Act,  1857  (20  &  21  Vict. 
0, 77).  One  of  the  great  objects  of  that  Act  was  to  prevent  the 
possibility  of  a  double  trial  on  the  same  Will :  And  accord- 
ingly it  is  enacted  by  sect.  61,  that  where  the  validity  of  a 
Will  affecting  real  estate  is  disputed,  on  proving  it  in  solemn 
form  or  any  other  contentious  cause,  the  heir-at-law,  devisees, 
Ac,  shall  be  cited.  And  by  sect.  62,  after  proof  in  solemn 
form,  or  where  the  validity  of  the  Will  is  otherv>'Jse  decided 
on,  the  decree  of  the  Court  shall  be  binding  on  all  persons 
interested  in  the  real  estate. 

But  by  feet.  63,  it  is  provided  that  the  probate,  decree  or 
order  of  the  Court  shall  not  in  any  case  aflfect  the  heir  or 
anr  person  in  respect  of  his  interest  in  reul  estate,  unless 
such  heir  or  person  has  been  cited  or  made  party  to  the 
proceedings,  or  derives  title  under  or  through  a  person  so 
cited  or  made  party. 

These  sections  and  others  connected  with  and  following 
them  will  be  found  stated  verbatim,  and  the  whole  subject  of 
the  probate  of  disputed  Wills  affecting  real  estate  will  be 
considered,  in  a  subsequent  part  of  this  Treatise  (c),  together 
with  the  irquiry  as  to  the  effect  of  probate  generally. 

The  position  of  an  heir-at-law  cited  under  the  6l8t  section 
is  similar  to  that  of  the  next  of  kin  when  cited  to  see  pro- 
ceedings in  the  Prerogative  Court,  and  therefore,  though  if 
he  contents  himself  with  putting  the  executor  to  proof  of 
the  Will,  and  cross-examining  the  witnesses,  is  not  liable  to 
costs ;  if  he  places  pleas  of  undue  influence  and  fraud  on  the 
record,  and  fails  in  proof  of  them,  he  is  liable  to  costs  {d). 

The  inquiry  as  to  the  cases  in  which  costs  will  be  decreed 
out  of  the  estate  of  the  deceased,  and  the  general  question  as 
to  when  the  unsuccessful  party  will  be  condemned  in  costs, 
will  be  discussed  hereafter  (c). 


•20  &  21  Vict, 
c.  77,  8.  61. 
Heir,  kc,  to 
be  cited  wlieA 
a  Will  affecting 
real  estate  is 
proved  in 
solemn  form. 


S.  62. 
Where  the 
validity  of  the 
Will  is  de- 
cided on,  the 
decree  of  the 
Court  is  to  be 
binding  on  the 
persons  inte- 
rested in  the 
real  estate  : 

S.  63: 

projrided  they 
have  been 
cited. 


Liability  to 
costs  of  heir- 
at-law  when 
cited. 


When  costs 
decreed  out  of 
the  estate, 

when  to  be 
paid  by  the 
unsuccessful 
party. 


(0  Pt.  I.  Bk.  vr.  Ch.  I.,  p.  478. 
((0  Fyson  V.  Westrope,  I  Sw.  & 


Tr.  279. 
if)  Pt.  I.  Bk.  IV.  Ch.  ir.  §  vii. 
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Rule  78. 
Order  for  cita- 
tion of  heir, 
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It  remains  to  be  mentioned  in  this  place  that  by  Bule  78 
(Contentious  Business),  it  is  ordered  that  "any  person  pro- 
coeding  to  prove  a  Will  in  solemn  form,  or  to  revoke  the 
probate  of  a  Will,  may,  if  the  Will  afifects  real  estate,  apply 
to  the  judge,  or  to  a  registrar  in  hia  absence,  for  an  order 
authorizing  him  to  cite  the  heir  or  heirs-at-law  or  other 
person  or  persons  having  or  pretending  interest  in  such  real 
estate  to  aee  proceedings ;  and  the  judge  or  refjistrar  on 
being  satisfied  by  affidavit  that  the  Will  in  question  does 
affect  or  purport  to  affect  the  real  estate,  will  make  an  order 
authorizing  the  person  applying  to  cite  the  heir  or  heirs-at- 
law  or  other  such  person  or  persons  as  aforesaid ;  provided 
always,  that  the  judge  may  give  any  special  directions  as  to 
the  persons  to  be  cited  which  he  may  think  the  justice  of 
the  case  require.:;"  (/). 


Court  of  Pro- 
bate Act,  1857, 
8.  33. 

Rules  of  evi- 
dence in  com- 
mon law 
Courts  to  be 
observed. 

Competency  of 
executor. 
1  Vict.  c.  26, 

8.17. 


SECTION  V. 

Evidence  in  Testamentary  Catiees. 

It  is  now  proposed  to  consider  some  rules  of  evidence  with 
respect  to  the  admission  of  disputed  Wills  to  probate. 

By  the  Court  of  Probate  Act,  1857  (21  &  22  Vict.  c.  77, 
s.  83),  "  The  rules  of  evidence  observed  in  the  Superior  Court 
of  Common  Law  at  Westminster  shall  be  applicable  to  and 
observed  in  the  trial  of  all  questions  of  tact  in  the  Conrt 
of  Probate." 

By  Stat.  1  Vict.  c.  26,  s.  17,  it  is  enacted,  "That  no  person 
shall,  on  account  of  his  being  an  executor  of  a  Will,  be  in- 


(/)  Where  an  executor  pro- 
pounds the  latter  of  two  Wilis,  the 
Court  will  direct  a  citation  to  isBun 
against  the  devisees  under  the 
earlier  Will  and  against  the  heir- 
at-law,  although  already  befox«tlio 
Court  as  defei\dant  in  the  suit : 
Lister  v.  Smith,  3  Sw.  &  Tr.  63. 
The  fact  of  one  co-heir  being  an 


infant  and  child  of  a  plaintiff  is  no 
ground  for  the  Court  icfuBing  to 
allow  such  co-heir  to  be  cited; 
Nichols  V.  Binns,  iSw.&Tr,  19. 
In  this  ctt«e  Sir  C.  CreBsweil  ob- 
served,  that  the  Cist  and  63itl  sec- 
tions do  not  seem  quite  coiifiiiiteiit ; 
The  former  is  more  imiiemtive  in 
its  terms  than  the  latter. 


i 


Ch.  11.  §  v.]     Euidence  in  Testamentary  Causes. 

competent  m  be  admitted  a  witness  to  prove  the  execution 
of  such  Will,  or  a  witness  to  prove  the  validity  or  invalidity 
thereof." 

This  section  renders  an  executor,  who  is  also  entitled  to  a 
legacy  in  that  character,  a  competent  witness  to  support  the 
Will,  if  he  has  released  his  legacy  (g). 

And  now,  by  stat.  6  &  7  Vict.  c.  85  (which  was  held  to 
apply  to  proceedings  in  the  Ecclesiastical  Court)  (h),  com- 
petency is  conferred  on  interested  witnesses  generally ;  and 
by  stat.  14  &  15  Vict.  c.  99,  s.  2,  on  parties  to  suits ;  and 
by  Stat.  16  &  17  Vict.  c.  83,  s.  1,  on  husbands  and  wives  of 
parties. 

By  stat.  17  &  18  Vict.  c.  47,  "  In  an;^  suit  or  proceeding 
depending  in  any  Ecclesiastical  Court  in  England  or  Wales, 
the  Court  (if  it  shall  think  fit)  may  summon  before  it  and 
examine,  or  cause  to  be  examined,  witnesses  by  word  of  mouth, 
and  either  before  or  after  examination  by  deposition  or  affidavit ; 
and  notes  of  such  evidence  shall  be  taken  down  in  writing  by 
the  judge  or  registrar,  or  by  such  other  person  or  persons,  and 
in  such  manner,  as  the  judge  of  the  Court  shall  direct." 

By  stat.  20  &  21  Vict.  c.  77,  s.  81,  "  Subject  to  the  regula- 
tions to  be  established  by  such  rules  and  orders  as  aforesaid, 
the  witnesses,  and  where  necessary,  the  parties,  in  all  con- 
tentions matters,  where  their  attendance  can  be  had,  shall  be 
examined  orally  by  or  before  the  judge  in  open  Court ;  pro- 
vided always,  that,  subject  to  any  such  regulations  as  afore- 
said, the  parties  shall  be  at  liberty  to  verify  their  respective 
cases,  in  whole  or  in  part,  by  affidavit,  but  so  that  the 
deponent  iu  every  such  affidavit  shall,  on  the  application  of 
tho  opposite  party,  be  subject  to  be  cross-examined  by  or  on 
behalf  of  such  opposite  party,  orally  in  open  Court  as  afore- 
said ;  and  after  such  cross-examination,  may  be  re-examined, 
orally  in  open  Court  as  aforesaid,  by  or  on  behalf  of  the  party 
by  whom  such  affidavit  was  filed." 
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Executor  who 
is  also  legatee 
is  a  competent 
witness  if  he 
has  released 
his  legacy. 

Competency  of 
witnesses  and 
parties  under 
6  &  7  Vict. 
0.  85,  14  &  15 
Vict.  c.  90, 
and  16  &  17 
Vict.  0.  83. 

17  &  18  Vict, 
c.  47. 

Witnesses  may 
be  summoneil 
and  examined 
vivd  voce. 


Mode  of  taiviii^ 
evidence  in 
contentions 
matters  under 
Oourb  of 
Proljatt  \c*, 
1857,  R.  31. 


(y)  Munday  v.  Slaughter,  2  Curt. 


1 2, 


(h)  This  Act  did  not  repeal  any 
of  the  provisions  of  the  Wilis  Act. 
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Sect.  32. 
Court  may 
issue  com  mis- 
Hions  or  give 
orders  for  ex- 
amination of 
witnesses 
abroad  or  who 
are  unable  to 
attend. 


m 


Attesting  wit- 
nesses : 


not  necesHJiry 
to  cull  liotli, 


Of  Prolate. 


[Pt.  I.  Bk.  IV. 


And  by  sect.  32,  it  is  provided,  "  That  where  a  witness  in 
any  such  matter  is  out  of  the  jurisdiction  of  the  Court,  or 
where,  by  reason  of  his  illness  or  otherwise  (i),  the  Court  shall 
not  think  fit  to  enforce  the  attendance  of  the  witness  in  open 
Court,  it  shall  be  lawful  for  the  Court  to  order  a  commission 
to  issue  for  the  examination  of  such  witness  on  oath,  upon 
interrogatories  or  otherwise,  or  if  the  witness  be  within  the 
jurisdiction  of  the  Court  to  order  the  examination  of  such 
witness  on  oath,  upon  interrogatories  or  ot'.v;rwi8e,  before 
any  officer  of  the  said  Court,  or  other  person  to  be  named 
in  such  order  for  the  purpose ;  and  all  the  powers  given  to 
the  Courts  of  Law  at  Westminster  by  the  Acts  of  the  thir- 
teenth year  of  King  George  the  Third,  chapter  sixty-three, 
and  of  the  first  year  of  King  William  the  Fourth,  chapter 
twenty-two,  for  enabling  the  Courts  of  Law  at  Westminster 
to  issue  commissions  and  give  orders  for  the  examination  of 
witnesses  in  actions  depending  in  such  Courts,  and  to  enforce 
such  examination,  and  all  the  provisions  of  the  said  Acts, 
and  of  any  other  Acts  for  enforcing  or  otherwise,  applicable 
to  such  examination,  and  the  witnesses  examined,  shall 
extend  and  be  applicable  to  the  said  Court  of  Probate,  and 
to  the  examination  of  witnesses  under  the  commissions  and 
orders  of  the  &aid  Court,  and  to  the  witnesses  examined,  as  if 
such  Court  were  one  of  the  Courts  of  Law  at  Westminster, 
and  the  matter  before  it  were  an  action  pending  in  such 
Court." 

Formerly  the  general  rule  was,  that  if  a  party  be  put  to 
proof  of  a  Will,  he  must  examine  the  attesting  witnesses. 

But  since  the  passing  of  the  Court  of  Probate  Act,  1857, 
section  83  {k),  it  has  not  been  necessary  to  call  both  the 
attesting  witnesses  to  prove  the  execution ;  for  in  the  Courts 
of  Law  the  execution  of  a  Will  may  be  proved  by  calling  one 
only  of  the  attesting  witnesses  (J). 


(i)  See  Brown  v.  Brown,  L.  R. 
1  1'.  &  D.  720. 
(/c)  Se^'  ante,  p.  284. 


(0  Belbiii  V.  SkeatB,  I  Sw.  &  Tr, 
14S.  Forster  v.  Forster,  33  L,  J., 
P.    M.  k    A.    113.     L'owiiian  i'. 
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In  the  Ecclesiasticul  Courts  on  atfidavit  that  an  attesting 
witness  had  been  diligently  sought,  and  could  not  be  found, 
an  executor  might  pray  publication ;  but  the  other  party  had 
a  right  to  a  monition  against  the  witness  to  attend  for  cross- 
eMmination,  if  they  could  discover  him  (m). 

There  has  already  been  occasion  to  show  («)  that  a  Will 
may  be  admitted  to  probate,  as  duly  executed  under  the 
Wills  Act,  notwithstanding  the  attesting  witnesses  may  have 
no  recollection  at  all  as  to  the  circumstances  attending  the 
execution,  or  notwithstanding  one  only  should  affirm  and  the 
other  negative,  or  even  both  should  negative  a  compliance 
vith  the  statute,  or  the  capacity  of  the  testator  (o). 

The  Ecclesiastical  Court  always  allowed  witnesses  skilled 
in  the  examination  of  handwriting  and  detection  of  forgeries 
to  depose  to  their  opinion,  upon  comparison  of  the  writiag  in 
question  with  other  documents  admitted  to  be  in  the  hand- 
writing of  the  party,  or  proved  to  be  so  by  persons  who  saw 
them  written;  whereas,  in  the  Common  Law  Courts,  this 
mode  of  evidence  was  rejected  until  the  passing  of  the  stat. 
17&18Vict.  c.  125(p). 


Practice  in 
EccieBiasticol 
CourtB  where 
attesting  wit- 
ness coulil  not 
be  found. 


Hodgson,  L.  R.  1  P.  &  D.  362. 
But  where  the  party  propounding 
a  Will,  in  a,  contested  suit  called 
one  of  tlie  attesting  witnesses  who 
gave  evidence  against  the  due 
Hecution,  Sir  C.  Cresewell  held 
that  he  was  bound  to  call  the 
other  attesting  witness:  Owen  v. 
Williams,  32  L.  J.,  P.  M.  &  A.  159. 
See  also  Coles  v.  Coles,  L.  R.  1  P. 
&  D.  70. 

(m)  Mynn  ».  Robinson,  1  Hogg. 
68.  Where  the  attesting  witness 
is  dead,  or  insane,  or  absent  in  a 
foreign  country,  or  not  amenable 
to  the  process  of  the  superior 
Conrts,  or  where  he  cannot  be 
found  after  diligetit  enquiry, 
evidence  of  the  witnegg's  hand- 
writing hoi  always  been  admis- 
»ihle:  Roscne's   Nisi  Prim  Evi- 


dence, 14th  edit.  p.  131.  In  a 
suit  for  revocation  of  probate  on 
the  grounds  of  undue  influenci; 
and  incapacity  where  it  appeared 
that  every  effort  had  been  made 
to  find  one  of  the  attesting  wit- 
nesses but  without  success,  the 
Court  p'llowed  the  affidavit  made 
by  him  eight  years  before  at  the 
time  of  proving  the  Will  in  the 
District  Registry  to  be  admitted 
as  evidence  of  execution  and  cap;\- 
city :  Qomall  v.  Mason,  12  P.  D. 
142.  See  also  Millar  v.  She[)pnr(I, 
2  Gas.  temp.  Lee,  520,  as  to  proving 
the  handwriting  of  u  witness  when 
residing  in  an  enemy's  country, 
(n)  Ante,  p.  91,  et  seq, 
(o)  See  ante,  p.  31,  et  seq. 
(p)  By  sect  27,  "Cortiparism 
of  a  disputed  wrttinf*  with  anv 


Doctrine  of 
Ecclesiastical 
Courts  as  to 
mode  of 
proving  hand- 
writing ; 


in  Common 
Law  Courts 
jirior  to  Com- 
iiiim  Law  Pro- 
oedure  Act, 
■i8.>l. 


ippm 


288 

Rule  that  on 
proof  of  sign- 
ing, instruc- 
tions and 
knowledge  of 
the  contents 
shall  be  pre- 
sumed : 


Of  Probate. 
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Generally  speaking,  where  there  is  proof  of  signature, 
every  thing  else  is  imp.'ied  till  the  contrary  is  proved ;  and 
evidence  of  the  Will  having  been  read  over  to  the  testator, 
or  of  instructions  having  been  given,  is  not  necessary  (7) : 
for  when  an  instrument  has  been  executed  by  a  competent 
person,  it  must  be  presumed  that  the  party  so  executing 
knew  the  contents  and  the  effect  of  the  instrument,  and  that 
he  intended  to  give  that  effect  to  it  (r). 


writing  proved  to  the  satisfaction 
of  the  Judf,'e  to  be  genuine,  shall 
be  permitted  to  be  made  by  wit- 
nesses ;  and  such  writings,  and  the 
evidence  of  the  witnesses  respect- 
ing the  same,  may  be  submitted  to 
the  Court  and  jviry  as  evidence  of 
the  genuineness,  or  otherwise,  of 
the  writing  in  dispute." 

((/)  Billinghurst  v.  Vickers,  1 
Phillim.  187, 191.  Cleare  v.  Cleare, 
L.  R.  1  P.  &  D.  655. 

(r)  Fawcett  v.  Jones,  3  Phillim. 
476.  Wheeler  v.  Alderson,  3  Hagg. 
587.    Browning  i'.  Budd,  6  Moo. 
P,  C.  435.    The  burden  of  proof 
that  a  testator  knew  and  approved 
of  the  contents  of   a  Will   pro- 
pounded is  upon  the  person  who 
propounds  it :  Cleare  v.  Cleare,  L. 
R.  1  P.  &  D.  655.     And  if  it  be 
proved  or  admitted  that  a  testator 
is  of  sound  mind,  memory  and 
understanding,  that  a  Will   has 
l)een  read  over  to  him,  or  that  he 
has  read  it  to  himself  and  that  he 
has  put  his  signature  to  it,  the 
question  whether  he   knew   and 
approved  of  the  contents  of  such 
Will   must   be   answered  in  the 
afflrn  ative  :    Atter    v.    Atkinson, 
L.  R.  1  P.  &  U.  665.    But  there  is 
no  unyielding  rule  of  law  (espe- 
cially   when    the    ingredient   of 
fraud  enters  into  the  case)  that 
when  it  has  been  proved  that  a 


testator,  competent  in  miiul,  li,ij 
had  a  Will  read  over  to  liim  aiiil 
has    thereupon    executed   it,  all 
further  enquiry  is  shut  out:  Fultmi 
V,   Andrew,  L.  R.  7  H.  L.  44\ 
See  also  on  tiie  question  of  testa- 
tor's knowledge  and  approval  >\ 
the  contents  of  a  Will,  the  case  of 
Goodacre  v.  Smith,  L.  R.  1  1'. 
&    D.    359.      Approbation   will 
have  the  effect  of  prior  instrui- 
tions :  Forfar  v,  Heastie,  2  0' . 
temp.  Lee,  310.    Durnell  x\  C'oi- 
field,  1  Robert.  56.    Moreover,  a 
testator  may,  if  he  likes,  authdrize 
another  person  to  make  a  will  fur 
him  and  may  say,  "  I  do  not  know 
what  you  have  put  down,  but  1 
am  quite  ready  to  execute  it,"  ainl 
such  a  Will  would  be  admitted  tn 
probate :   per  Sir  C.    Cresswell, 
Cunliffe  v.  Cross,  3  Sw.  &  Tr.  38. 
Accordingly  that   learned  jiul[:e 
held  a  plea  that  the  alleged  cmlicil 
was  not  prepared  in  conformity 
with  the  intentions  of  the  deceasetl, 
and  the  deceased,  at  the  time  ol 
the  execution  of  the  alleged  codi- 
cil, was  ignorant  of  the  contents 
thereof,  to  be  bad  on  demurrer : 
CunUffe  V.  Cross,  3  Sw.  &  Tr.  37 
If  a  testatrix  has  given  instruc- 
tions for  her  Will  and  it  is  i)iv 
pared  in  accordance  with  then:, 
the  Will  will  be  valid,  though  at 
the  time  of  execution  the  testotrix 
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Thus,  although  the  rule  of  the  Roman  Law  that  "  Qui  se 
scripsit  Jueredem"  could  take  no  benefit  under  a  Will,  does 
not  prevail  in  the  law  in  England,  yet,  where  the  person  who 
prepares  the  instrument,  or  conducts  its  execution,  is  himself 
benefited  by  its  dispositions,  that  is  a  circumstance  which 
oucht  generally  to  excite  the  suspicion  of  the  Court,  and  calls 
on  it  to  be  vigilant  and  jealous  in  examining  the  evidence 
in  support  of  the  instrument,  in  favour  of  which  it  ought  not 
to  prouounce,  unless  the  suspicion  is  removed,  and  it  is  judi- 
cially satisfied  that  the  paper  does  express  the  true  Will  of 
the  deceased  (s). 

^Vhere  the  testator  is  blind,  it  must  be  proved  that  the 
contents  of  the  Will  were  known  to  the  deceased :  for  his 
execution,  or  other  acknowledgment  of  the  Will,  is  not  suffi- 
cient, and  the  same,  where  from  want  of  education,  or  from 
bodily  affliction,  he  is  unable  to  read  (t). 

£o  it  is  an  established  rule  in  the  Spiritual  Court,  that 
where  the  capacity  of  the  testator  is  doubtful  at  the  time 
of  execution,  there  must  be  proof  of  instruction,  or  of  reading 
over,  or  other  satisfactory  evidence,  of  some  kind,  that  he 
knew  and  approved  of  the  contents  of  the  Will  (h).     But  this 
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where  the 
legatee  is  the 
writer  of  his 
legacy : 


where  the  tes- 
tator is  blind 
or  cannot  read : 


where  the  ca- 
pacity of  the 
testator  is 
doubtful : 


merely  recollects  that  she  has 
pven  those  instructions  but  be- 
lieves that  the  Will  is  in  accord- 
ance with  them;  Parker  V.  Felgate, 
8  P,  D.  171.  See  also  Middlehurst 
r.  Jolinson,  30  L.  J.,  P.  M.  &  A. 
14.  Bat  see  contra  Hastelow  v, 
Stobie,  L.  R.  1  P.  fc  D.  64.  35 
L.  J.,  P.  M.  &  A.  18.  S.  C.  11 
Jut.,  N.  S.  1039,  where  Sir  J.  P. 
Wilde  held  a  plea  "  that  the  de- 
cf'rtsed  did  not  know  and  approve 
"f  the  contents  of  the  Will "  to  be 
Ijood.  See  nlso  Clears  v.  Cleare, 
L.  R.  1  P.  &  D.  666.  Sutton  v. 
^i'ller,  3  C.  B.  (N.  S.)  88,  09. 
Hut  it  may  be  doubted  whether 
the  view  taken  by  Sir  C.  Cresswell 
i'  not  more  correct.  It  is  surely  a 
snniiwhftt  harsh  construction  of 
tlie  law  that  a  inau  shall  not  be 
W.E.~V0L.  I. 


allowed  to  confide  in  his  friend  or 
solicitor,  and  depute  him  to  draw 
up  his  Will,  and  adopt  it  when  so 
drawn  up,  without  ascerU<ining 
what  the  contents  of  it  are ;  par- 
ticularly in  Wills  containing  com- 
plicated limitations  it  would  seem 
to  be  unjust  to  require  that  the 
testator  should  understand  each 
limitation,  which  the  solicitor,  in 
whom  he  has  confided,  has  thought 
proper  to  insert. 

(«)  See  ante,  p.  99.  Dufaur  t". 
Croft,  "3  Moore,  P.  C.  C.  136. 
Durnell  v,  Corfield,  1  Robert.  61. 
Barry  ».  Butlin,  2  Moo.  P.  C.  480. 
Fulton  0.  Andrew,  L.  R.  7  H.  L, 
448. 

(<)  Ante,  pp.  13,  14.  See  Rule  71, 
P.  R.  1862  (Non-contentious). 

(u)  Ante,  p.  100.     Billinghurst 
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seaman's  Will 
in  favour  of 
his  ageut. 


Proof  of  Will 
by  mere  evi- 
dence of  hand- 
writing of 
attenting  wit- 
ncasos. 


0/ Probate. 
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rule  only  applies,  or  at  least  only  applies  with  any  stvingency, 
where  the  instrument  is  inofficious,  i.e.  not  consonant  to  the 
testator's  natural  affections  and  moral  duties,  or  where  it  is 
obtained  by  a  party  materially  benefited  (x).  In  a  case  where 
a  Will  had  been  propounded  in  a  condidit,  and  the  three 
attesting  witnesses  only  had  been  examined :  The  testatrix 
was  upwards  o'  eighty  years  of  age  and  very  infirm ;  «he  was 
deaf  and  almost  blind ;  and  the  instrument  had  been  dran-n 
Uj,  irom  directions  given  by  the  executor,  who  was  partially 
the  residuary  legatee,  and  no  instructions  were  proved  to  have 
been  given  by  the  deceased  :  Sir  H.  Jenner  Fust  pronounced 
against  the  validity  of  the  Will,  not  on  the  supposition  of 
any  fraud  having  been  practised,  but  on  the  ground  of  failure 
of  proof  (2/). 

Where  the  alleged  Will  of  a  seaman  is  in  favour  of  his 
agent,  there  must  be  clear  proof  not  only  of  the  subscription 
of  the  deceased  to  the  instrument,  but  also  of  his  knowledge 
of  its  nature  and  effect  (0). 

Under  certain  circumstances,  the  validity  of  a  Will  may 
be  established  by  proving  the  handTiriting  of  the  attesting 
witnesses,  though  no  evidence  can  uo  given,  either  of  instruc- 
tions, or  of  the  handwriting  of  the  deceased  {a). 


Ill-'; 

'i^  I; 

1  If 


Parol  evidence 
respecting  the 
intention  of 
the  testator,  aa 
to  what  shall 
operate  an  and 
nomiiose  bis 
WUl: 


In  a  Court  of  Construction,  when  the  factum  of  the 
instrument  has  been  previously  established  in  the  Court 
of  Probate,  the  inquiry  is  almost  closely  restricted  to  the 
contents  of  the  instrument  itself,  in  order  to  ascertain  the 
intentions  of  the  testator  {h) :  But  in  the  Court  of  Probate 
the  inquiry  is  not  so  limited ;  for  there  the  intentions  of  the 
deceased,  as  to  what  shall  operate  as,  and  compose  bis  Will, 
are  to  be  collected  from  all  the  circumstances  of  the  case 


«.  Vickers,  1  Phillim.  193.  Bnny 
V.  Butlin,  ante,  p.  99.  Mitchell 
V.  Thomas,  6  Moo.  P.  C.  137; 
Browning  v.  Budd,  6  Moo.  P.  C. 
430. 

(x)  Brogden  v.  Brown,2A<1d.449. 

{y)  S«nkey  i'.  Lilley,  1  Curt.  402. 
See  uIho  Harwood  v.  Baker,  3  Moo. 


P.  C.  C.  282.  Dufaur  v.  Croft,  3 
Moo.  P.  C.  C.  136. 

{»)  Zachariaa  «.  CollU,  3  Phil- 
lim. 202. 

(o)  Anderson  v.  Welch,  I  Cos. 
temp.  Lee,  577. 

(6;  See  Re  Bywnter,  18  0  D.  17. 


Ch.  n.  ^  v.]    Evidence  in  Testamentary  Causes. 

taken  together  (c).  They  must,  however,  be  circumstances 
existing  at  the  time  the  Will  is  made  (<i). 

Therefore,  if  there  is  an  ambiguity  upon  the  factum  of 
the  instrument,  parol  evidence  may  be  admitted,  under 
some  circumstances,  in  the  Court  of  Probate,  to  explain  the 
intention  of  the  testator.  By  ambiguity  upon  the  factum  is 
meant,  not  an  ambiguity  upon  the  construction,  as  whether 
a  particular  clause  shall  have  a  particular  effect,  but  an 
ambiguity  as  to  the  foundation  itself  of  the  instrument,  or 
a  particular  part  of  it :  As,  whether  the  testator  meant  a 
particular  clause  to  be  part  of  the  instrument,  or  whether 
it  was  introduced  without  his  knowledge  :  whether  a  codicil 
was  meant  to  republish  a  former  or  a  subsequent  Will  (e)  :  or 
whether  a  codicil,  purporting  on  its  face  to  confirm  other 
codicils  of  dates  subsequent  to  that  of  its  own  execution,  was 
correctly  dated  (/) :  these  are  matters  of  ambiguity  upon  the 
jachm  of  the  instrument. 

But  it  was  considered  as  a  rule  in  I'^^^e  Prerogative  Court, 

ratify  and  confirm  my  said  Will : " 
On  the  part  of  the  executors  it  was 
alleged  that  at  the  time  of  the  exe- 
cution of  the  codicil  the  deceased 
was  at  Burghley,  and  copied  thi» 
from  a  form  which  he  had  pro- 
cured from  his  solicitor,  and  inad- 
vertently copied  the  date  from  a 
former  Will,  which  it  was  to  be 
presumed  had  been  destroyed,  as 
it  could  not  be  found  :  Parol  evi- 
dence was  admitted  to  prove  thin 
allegation,  and  show  this  mistake  : 
and  the  codicil  was  pronounced  u 
codicil  to  the  Will  of  December, 
1800. 

(/)  In  the  goods  of  Thomson, 
L.  R.  1  P.  &  D.  8.  In  the  case  of 
Reffell  V.  Reffell,  L.  R.  1  P.  &  D. 
139,  the  Court  held  that  parol 
evi-lence  is  admissible  to  prove 
that  a  Will  was  executed  on  n 
date  other  than  that  which  appears 
upon  the  face  of  it. 

o  « 
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recaiTable  if 
there  is  an 
ambiguity  on 
the  factum  : 


what  ist  such 
an  aiubijjuity : 


(f)  Greenough  v.  Martin,  2  Add. 
243.  Metliuen  v.  Methuen,  2  Phil- 
lim.  426.  In  the  goods  of  English, 
3  Sw.  &  Tr.  586.  Robertson  v. 
Smith,  L.  R.  2  P.  &  D.  43.  Jenner 
t  Flinch,  5  P.  D.  106.  See  also 
the  cases  collected,  ante,  p.  95, 
note  (e). 

(i)  Stockwell  v.  Ritherdon,  1 
Robert.  661,  658.  6  Notes  of  Cas. 
415,  per  Sir  H.  J.  Fust :  but  in 
Gould  V.  Lakes,  6  P.  D.  1,  it  was 
aeld  thit  statements  of  a  testatrix 
whether  made  before  or  after  the 
execution  of  the  Will  are  admissible 
to  show  what  papers  constitute  the 
Will. 

(«)  Lord  St.  Hekns  v.  Lady 
Exeter,  3  Phillim.  461,  note  {g). 
Tliere  the  testator  left  a  Will, 
dated  13th  Dec.  1800,  and  a  codi- 
cil «n  ill  his  own  handwriting  be- 
ginning, "This  is  a  codicil  to  my 
last  Will  and  testament  of  the 
10th  Jan.  1798,  and  I  do  hereby 


the  ambiguity 
must  be  on  the 
face  of  the  in- 
strument : 


£  ■ 
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and  he  com- 
pletely re- 
moved by  the 
proposed  proof : 
when  no 
anibigiiity  on 
face  of  the 
iristnimpnt, 
jiitrcl  e\iilence 
inadmissible. 


Of  Probate. 


[Pt.  I.  Bk.  IV. 


Omissions  can- 
not be  supplied 
from  the  in- 


that,  in  order  to  justify  the  admission  of  parol  evidence 
to  explain  an  ambiguity  upon  the  factum  of  an  instrument, 
the  ambiguity  must  be  upon  the  fcce  of  the  paper;  and 
further,  the  facts  alleged  and  to  be  proved  must  compktchi 
remove  that  ambiguity  (</).  When  no  ambiguity  whatever 
appears  upon  the  face  of  the  instrument,  the  Court  will 
not  admit  parol  evidence :  Thus  in  the  case  of  Faiccdt 
V.  Jones  Qi),  the  allegation  stated  in  substance  that  the 
residuary  clause  of  the  Will  was  not  co-extensive  v;ith  the 
instructions  given  by  the  party  deceased,  and  the  allegation 
also  contained  an  averment,  (which  it  was  proposed  to 
support  by  parol  evidence  only),  suggesting  that  such  varia- 
tion was  not  made  by  any  directions  received  from  the 
deceased,  nor  with  his  privity  or  knowledge,  but  through 
mere  error  and  oversight  of  the  drawer,  and  of  the  testatrix 
herself ;  and  the  Court  was  prayed  to  pronounce  for  the  part 
of  the  instructions  so  alleged  to  have  been  omitted  as  part  of 
the  Will :  But  Sir  John  NichoU,  in  a  very  elaborate  judgment, 
in  which  all  the  previous  cases  upon  the  subject  are  collected 
and  commented  upon,  refused  to  admit  the  allegation,  on  the 
ground  that  the  Will  had  been  regularly  executed,  and  there 
was  no  ambiguity  apparent  upon  the  face  of  it. 

It  was  said  that  as  to  undue  omissions  or  insertions  in 
Wills,  the  result  prior  to  the  Wills  Act  of  the  authorities 
connected  with  this  subject  is,  that  where  these  two  conditions 
are  satisfied,  viz.  1.  Some  absurdity  or  ambiguity  on  the  face 
of  the  Will  ascribable  to  something  either  omitted  or  inserted ; 
and  2.  Clear  and  satisfactory  proof  that  the  insertion  or 
omission  was  contrary  to  the  intention  of  the  testator ;  the 
Court  is  at  liberty,  and  even  bound,  to  pronounce  for  the 
Will,  not  in  its  actual  state,  but  with  such  error  first 
reformed  or  corrected,  either  by  the  insertion  of  the  passage 
omitted,  or  by  the  omission  of  that  inserted. 

With  respect  to  Wills  made  on  and  after  January  1, 1838, 


{g)  Fawcett  v.  'Jones,  3  Phillim. 
4.34.  Draper  v.  Hitch,  1  Hagg. 
()"8.  Hanison  v.  Stone,  2  Hagg. 
550.    Shadbolt  v.  Waugh,  3  Hagg. 


670  :  and  eee  Sandford».  Vaughan 
1  Phillim.  128. 
{h)  3  Phillim.  434. 


Ch.  I.  §  v.]     Oniissionff,  t£r.,  supplied  iii,  Wills. 

it  is  plain  that,  by  reason  of  the  provisions  of  the  stat. 
1  Vict.  c.  26,  the  whole  of  every  testamentary  disposition 
must  be  in  writing,  and  signed  and  attested  pursuant  to 
the  Act :  Whence  it  follows,  that  the  Court  has  no  power  to 
correct  omissions  or  mistakes  by  reference  to  the  instructions 
in  any  case  to  which  that  statute  extends  (i).  The  Court, 
however,  has  power,  if  words  have  been  inserted  in  a  Will 
by  fraud  (A;),  or  by  mistake,  without  the  knowledge  of  the 
testator  (0  to  correct  the  error  by  omission  of  words  so 
inserted  and,  to  negative  the  knowledge  of  the  testator,  to 
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structions  in 
any  case  in 
Wills  made 
after  Jan.  1, 
1838. 

1  Vict.  c.  26. 


Power  of  Court 
to  correct 
error  in  case  of 
fraud  or  mis- 
take without 
knowledge  of 
testator. 


((■)  In  the  goods  of  Wilson,  2 
Cult.  853.  Stanley  v.  Stanley,  2 
Johns.  &H.  491.  HiUterr.  Harter, 
L.  K.  3  P.  &  D.  1 1 .  See  also  Birks 
r.  Birks,  4  Sw.  &  Tr,  23,  31 ;  34  L. 
J.,  P.  M.  &  A.  92,  per  Sir  J.  P. 
Wilde.  Guardhouse  v.  Blackburn, 
1  Law  Rep.  P.  &  D.  109,  where 
that  learned  judge  stiited  the 
general  rules  which,  since  the 
Wills  Act,  ought  to  govern  ques- 
tions cf  this  nature. 

(k)  Allen  v.  McPherson,  3  Phil. 
455.  Guardhouse  v.  Blackburn, 
L.R.  IP.&D.  109,116. 

{I)  In  the  goods  of  Duane,  2  Sw. 
&  Tr.  59().  In  the  goods  of  Oswald, 
L.  R.  3  P.  &  D.  162.  A  testator, 
in  the  instructions  for  his  Will, 
directed  that  all  his  B.  shares 
should  he  given  to  his  nephews,  but 
the  word  "  forty  "  was  inserted 
several  times  in  the  Will  before 
the  word  "  shares,"  and  the  Will 
was  executed  with  that  word  re- 
peated several  times  before  the 
word  "shares."  The  j:ry  found 
that  the  word  "  forty  "  was  intro- 
<luced by  mistake,  that  the  clauses in- 
duding  the  word  were  never  read  over 
to  the  testator,  anl  thbt  he  only 
approved  of  the  Will  on  the  suppo- 
sition that  ali  his  B.  shares  were 
given  to  his  nephews,  and  there- 
upon the  Court  ordered  that  tiie 


word  "  forty  "  wherever  it  occurred 
should  be  struck  out.  Morrell  v. 
Morreli,  7  P.  D.  68.  So  where  a 
testator  in  giving  instructions  for 
the  preparation  of  his  Will  directed 
that  a  bequest  of  .£10,000  should 
be  give,  to  each  of  his  unmarried 
daughters  "  Georgiana  "  and  "  Flo- 
rence," and  the  conveyancer  who 
prepared  the  Will  by  inadvertence 
inserted  the  name  "  Georgiana"  in 
both  clauses  of  the  Will  relating  to 
gifts  to  unmarried  daughters  and 
omitted  the  name  of  "  Florence  " 
altogether,  it  was  held  that  probate 
of  the  Will  omitting  the  naue  of 
"  Georgiana  "  in  the  second  clause 
of  the  gift  might  be  granted  to  the 
executors.  The  draft  was  not  read 
over  to  the  testator  at  any  time, 
but  he  did  read  what  professed  to 
be  an  epitome  of  it,  such  epitome 
being  in  accordance  with  the  in- 
structions. In  the  goods  of  Boehm 
[1891],  P.  247.  Apart  from  fraud, 
the  fact  that  a  Will  has  been  duly 
read  over  to  a  capable  testator  on 
the  occasion  of  its  execution,  or 
that  its  contents  have  been  brought 
to  his  notice  in  any  other  way, 
should,  when  coupled  with  its  exe- 
cution, be  held  conclusive  evidence 
that  he  approved  of,  as  well  as 
knew,  the  contents  thereof.  Guard- 
house V.  Blackburn,  L.  R.  1  P.  & 
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Of  Probate. 


[Pt.  I.  Bk.  IV. 


refer  to  the  instructions,  but  the  Court  has  no  power  to 
supply  words  accidentally  omitted  from  a  Will  (/n). 
Verdict  in  A  verdict  in  aa  action  of  eiectment,  brought  for  the  purpose 

ejectment:  «        .  , 

inadmisBible  in  of  trymg  the  Validity  of  a  Will  as  to  realty,  was  not  admissible 
cauM.  "*"  '^    *^  *°  allegation  in  a  testamentary  cause,  respecting  the  same 
Will,  in  the  Ecclesiastical  Court  (n). 


In  what  cases 
the  declara- 
tions of  the 
testator  are 
admissible  in 
evidence. 


Declarations 
made  before 
execution  of 
Will  admis- 
sible. 


Not  only  when  the  competency  of  the  testator  is  in  dispute, 
but  in  all  cases  where  there  is  any  imputation  of  fraud  in 
the  making  of  the  Will,  the  declarations  of  the  testator  are 
admissible  in  evidence  respecting  his  dislike  or  affection 
for  his  relations,  or  those  who  appear  in  the  Will  to  be  the 
objects  of  his  bounty,  and  respecting  his  intentions  either  to 
benefit  them  or  to  pass  them  by  in  the  disposition  of  bis 
pjroperty  (o).  So  it  was  held  by  the  Court  of  Q.  B.  in  Doc 
V.  Palmer  (p),  that,  in  order  to  rebut  the  presumption  wbieb, 
as  there  has  already  been  occasion  to  mention  («/),  exists  that 
unattested 'alterations  appearing  on  the  face  of  a  "Will  were 
made  after  the  execution,  it  is  allowable  to  give  evidence  of 
declarations  of  the  testator,  made  before  the  execution,  of 
his  intention  to  provide  by  his  Will  for  a  person  who  would 
be  unprovided  for  without  the  alterations  in  question  (r) : 
But  that  Court  further  held  his  declarations  inadmissible, 
which  were  made  after  the  execution,  to  the  effect  that  tbe 


1).  109,  110,  Fulton  V.  Andrew, 
L.  R.  7  H.  L.  448.  B>it  where  the 
rejection  of  part  niters  the  sense  of 
the  remainder,  quaere,  whether 
there  is  a  valid  Will  within  the 
meaning  of  1  Vict.  c.  26,  s.  0. 
Rhodes  v.  Rhodes,  7  A.  C.  192. 

(m)  Harter  v.  Harter,  L.  R.  3  P. 
&  D.  11.  But  in  the  case  of  In  the 
goods  of  Bushell,  13  P.  D.  7,  Butt, 
J.,  granted  probate  of  a  Will  with 
the  word  "  Bristol "  substituted  for 
"  British  "  inserted  iq  the  Will  by 
mistake  in  copying  the  Will :  the 
Will  not  having  been  reail  over  to 
the  testator.  And  in  In  the  goods 
of  Huddleston,  63  L.  T.  N.  S. 
2o5,  the  wonl  'including"  was 


substituted  for  "excliuling." 

(n)  Grindall  v.  Griudall,  3  Hagg. 
259. 

(o)  Doe  V.  Palmer,  16  Q.B.  747, 
759. 

(jj)  lb.,  747. 

(g)  .4n<e,  pp.  112,213. 

(r)  See  also  Dench  f.  Dench,  2 
P.  D.  60.  So  where  the  name  of 
the  executor  appointed  by  a  Will 
was  written  on  an  erasure,  the 
Court  admitted  a  dechuation  of  tbe 
testator  as  to  the  person  lie  had 
appointed  executor,  made  before 
the  execution  of  a  codicil  which 
referred  to  the  Will.  la  the 
goods  of  Sykes,  L.  R.,  3  P.  &  D- 
26. 
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alterations  had  been  made  previously :  And  Lord  Campbell, 

in  giving  the  judgment,  said,  the  Court  could  not  be  guided 

alone  by  the  consideration  that  both  parties  claimed  under 

the  testator ;  for  his  declarations,  made  after  a  time  when  a  Declarations 

controverted  will  is  supposed  to  have  been  executed,  would  ^ecutwn  of 

not  be  admissible  to  prove  that  it  had  been  duly  signed  ^'!'  '"»••""«- 

and  executed  as  the  law  requires  (s).     In  many  cases  the 

declarations  of  a  testator  made  after  a  Will  has  been  executed 

are  admissible  and  are  most  important,  e.g.,  in  questions  as 

to  testamentary  capacity  and  fraud  (ss).    Declarations  of  the 

testator  have  been  deemed  admissible  to  prove  the  fact  of 

the  destruction  of  a  Will,  even  in  cases  where  no  fraud  or 

misconduct  is  imputed  (t). 

Upon  a  question  between  heir  and  devisee  as  to  the 
competency  of  the  testator  at  the  time  of  making  his  Will,  it 
was  held  to  be  no  misdirection  to  tell  the  jury  that  they 


(«)  Doe  V.  Piilnicr,  1(5  Q.  B.  747, 
at  p.  757.  See  Arcord.  In  tlie 
gooils  of  Ripley,  1  S\v.  &  Tr.  68. 
In  the  goods  of  Hardy,  30  L.  J.,  P. 
M,  &  A.  142.  Staines  v.  Stewart, 
2  Sw.  &  Tr.  320.  The  veibiil  and 
written  declarations  or  statements 
made  by  a  testator  in  and  about 
the  making  of  his  Will,  when 
accompanying  acts  done  by  him  in 
relation  to  the  same  subject,  are 
admissilile  as  evidence  of  the  con- 
tents of  the  Will.  Johnson  v. 
Lyford,  L.  R.  1  P.  &  D.  546. 
Evidence,  however,  of  the  declara- 
tions of  a  testator  as  to  the  contents 
of  his  Will  not  forthcoming, 
whether  made  before  or  aftP'*  its 
execution,  are  admissible  to  prove 
its  contents :  Sugden  v.  Lord  St. 
Leonards,  l  P.  D.  154,  overruling 
Quick  t'.  Quick,  3  Sw.  &  Tr,  442. 
Mellish,  L.  J.,  dimntiente.  See 
also  Johnson  v.  Lyford,  vbi  bip., 
and  Woodward  v.  Gouldstone,  11 
App.  Cos.  469,  in  which  case  doubt 
was  expressed  whether  post-testa- 


mentary declarations  of  a  testator 
as  to  the  contents  of  a  lost  will  are 
admissible. 

(s.s)  Per  Sir  C.  Cresswell,  in  In 
the  goods  of  Hardy,  30  L.  J.,  P. 
M.  &  A.  143. 

(0  See  Hale  v.  Tokelove,  2 
Robert,  328,  by  Dr.  Lushington. 
Where  evidence  was  jirotluced  of 
declarations  of  a  testator  fliowing 
an  intention  tu  adhore  to  a  will  in 
order  to  rebut  the  presumption  of 
revocation,  arising  from  its  being 
not  forthcoming  after  his  denth, 
Sir  J.  Hannen  held  that  evidence 
of  declarations  of  an  intention  not 
to  adhere  to  the  Will,  produced  by 
the  opponents  to  the  Will,  was  ad- 
missible to  contradict  the  evidence 
of  adherence,  and  tnat  therefore  a 
declaration  by  the  testator  that  he 
had  burnt  his  Will  was  admissible, 
not  as  evidence  of  the  fact  of 
destruction  but  as  evidence  of  in- 
tention. Keen  v.  Keen,  L.  R.  3 
P.  &  D.  105. 
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Of  Prolate. 


[Pt.  I.  Bk.  IV. 


If  the  deceased 
left  no  per- 
sonalty in  this 
country,  his 
Will  need  not 
be  proved  here: 


unless  his  exe- 
cutor institute 
a  suit : 


might  take  iuto  consideration  statements  made  by  the  testator 
as  to  the  dispositions  contained  in  his  Will,  and  which,  \v 
fact,  corresponded  therewith,  as  throwing  back  light  on  the 
period  at  which  the  Will  was  executed  (a  year  before),  and  as 
affording  means  of  inferring  what  was  the  state  of  Lis 
competency  at  that  period  (h). 


SECTION  VI. 

Of  the  Probate  of  Wills  of  ForcUjnera,  dc,  and  of  British 
Subjects  domiciled  out  of  the  Jurisdiction  of  the  Court. 

If  the  testator  died  without  leaving  any  personal  propertv 
in  this  country,  generally  speaking,  his  Will  need  not  lo 
proved  in  any  Court  of  Probate  here  :  and,  therefore,  where 
the  plaintiff,  as  administrator  of  I.  S.,  who  died  at  Naples, 
brought  his  bill  to  have  a  discovery  of  the  intestate's  personal 
effects,  the  deiendant  pleaded  that  the  deceased  had  by  Lis 
Will  made  him,  the  defendant,  his  executor,  and  be  had 
proved  the  Will  according  to  the  law  of  the  country ;  and  he 
denied  that  the  deceased  had  left  any  estate  but  what  was  at 
Naples  :  and  this  plea  was  held  good  (x). 

But  if  a  foreign  executor  should  find  it  necessary  to  insti- 
tute a  suit  here,  to  recover  a  debt  due  to  his  testator,  he  must 
prove  the  Will  here  also,  or  a  personal  representative  must 
be  constituted  by  the  Court  of  Probate  here  to  administer 
ad  litein  (y).  So  an  executor  having  obtained  probate  in 
Ireland  could  not  bring  an  action  here  as  executor,  even  to 
recover  Iri'  a  assets,  without  having  obtained  probate  in 
England  also  (z).    For  the  Courts  here  will  not  recognize 


(tt)  Sutton  V.  Sadler,  3  C.  B.,  N.S. 
99.  See  also  Whiteley  v.  King,  17 
C.  B.  N,  S.  756. 

(x)  Jauncey  v,  Sealey,  1  Vern. 
397.    Pott,  Pt.  I.  Bk.  V.  Ch.  ii. 

§r. 
[y)  Attom'iy-General  v.  Cocke- 

rell,  1  Price,  179,  by  Richards, 
R  Mitf.  Fl.  177,  4th  edition. 
Tyler  v.  Boll,  2  M.  &  Cr.  89. 
Attorney-General   v.   Bouwens,  4 


M.  &  W.  193. 

{z)  Carter  v.  Crofls,  GoJb.  33. 
Whyte  V.  Ro.se,  3  Q.  B.  508,  ^er 
Tindal,  C.  J.  But  now  sealing  an 
Irish  probate  or  a  Scotch  confirma- 
tion gives  them  •>  like  force  and 
effect  as  if  a  Probate  had  l)een 
granted  ;  See  20  &  21  Vict.  c.  79, 
5  95.  2 1  &  22  Vict.  c.  95,  §  29,  and 
Rule  73,  P.  B.  1862  (Non-Con- 
tentious;, as  to  Irish  probates ;  and 
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any  Will  of  personalty  except  such  as  the  Court  of  Probate 
of  this  country  has  by  the  probate  adjudged  to  be  the  last 
Will  (a).  Therefore,  if  a  tebtator  die  in  India,  and  his 
personal  estate  be  wholly  there,  and  his  executor  be  resident 
there,  and  the  Will  be  proved  there,  yet  if  a  part  of  the 
assets  remain  in  the  hands  of  the  executor  unappropriated, 
and  come  to  be  administered  in  England,  and  a  legatee  in 
England  institute  a  suit  here  for  the  payment  of  his  legacy 
oat  of  such  unappropriated  assets,  administration  to  the 
testator  ought  to  be  taken  out  in  this  country,  and  the 
administrator  made  a  party  to  the  suit  {h).  So  to  a  bill 
vhich  seeks  an  account  of  the  assets  of  an  intestate,  who 
died  in  India,  possessed  by  a  personal  representative  there, 
a  personal  representative  of  the  intestate,  constituted  in 
England,  is  a  necessary  party,  though  it  does  not  appear  that 
the  intestate,  at  the  time  of  his  death,  had  any  assets  in 
England  (c).  And  it  may  be  stated,  as  a  fully  established 
role,  that  in  order  to  sue  in  any  Court  of  this  country, 
whether  of  law  or  equity,  in  respect  of  the  personal  rights  or 
property  of  a  deceased  person,  the  plaintiff  must,  except  iu 
the  case  of  Irish  probates  sluA  Scotch  confirmations  resealed, 
appear  to  have  obtained  probate  or  letters  of  administration  in 
the  Court  of  Probate  of  this  country  (d). 
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21&22Vict.  c.  56,  §§9,  12&14, 
a3  to  Scotch  contirmations. 

(«)  Price  V.  Dewhurst,  4  M.  & 
Cr.  80,  81.  Bond  v.  Graham,  1 
Hare,  484.  Lasseur  r.  Tyrconnel, 
10  Beav.  28. 

(6)  Logan  v.  Fairlie,  2  Sim.  & 
Stu.  284.  1  Myln.  &  Cr.  69.  See 
also  Lowe  v.  Fairlie,  2  Madd. 
101. 

(c)  Tyler  v.  Bell,  2  Myln.  &  Cr. 
89.  Bond  v.  Qraham,  1  Hare, 
482.  See  post,  Pt.  v.  Bk.  ii.  Ch. 
II. 

[d)  Whyte  v.  Rose,  3  Q.  B.  507. 
See  also  M'Mahon  v.  Eawlings, 
16  Sim.  429.  Enohin  e.  WyUe, 
10  H.  of  L.  19,  per  Lord  Cran- 
worth.    It  appears  from  an  able 


note  to  the  American  edition 
of  the  present  Treatise,  (which 
Mr.  Francis  I.  Troubat  has  done 
the  author  the  honour  of  pub- 
lishing at  Philadelphia),  that  it 
has  been  established  as  a  rule, 
by  repeated  decisions  in  many  of 
the  States,  that  the  executor  or 
administrator  of  a  person  who  dies 
domiciled  in  Great  Britain,  or  any 
othci-  foreign  country,  cannot 
maintain  an  action  in  the  United 
States,  by  virtue  of  letters  testa- 
mentary or  administration  granted 
to  him  in  the  country  where  the 
deceased  died :  But  that  on  the 
ground  of  them,  an  ancillary  pro- 
bate authority  or  administration 
will  be  granted :    And  further, 


hi 


ill 
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but  a  Will 
made  Abroad 
of  projrerty  in 
this  country 
must  be  proved 
here : 


.Stat.  21  k  22 
Vict.  c.  56, 
».  12. 

Scotch  confir- 
mation pro- 
duced in  Pro- 
bate Court  of 
England,  and 
sealed  there, 
to  have  the 
effect  of  pro- 
bate or  ad- 
miniiitration. 


0/ Probate. 
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Likewise,  if  a  Will  be  made  in  a  foreign  country,  find 
proved  there,  disposing  of  personal  property  in  tbir,  couutrv 
the  executor  must  prove  the  Will  here  also  (e).  And  gene- 
rally speaking,  the  Court  of  Probate  in  this  country  will 
adopt  the  decision  of  the  Court  of  Probate  in  tbe  foreien 
country  in  which  the  testator  died  domicilpd  (/). 

And  now  by  stat.  21  &  22  Vict.  c.  56,  s.  12,  "  When  an) 
confirmation  (which  is  the  Scotch  term  for  Probate)  of  t!ie 
executor  of  a  person  who  shall  in  manner  aforesaid  be  founJ 
to  have  died  domiciled  in  Scotland  which  includes  besides 
the  personal  estate  situated  in  Scotland,  also  personal  estate 
situated  in  England,  shall  be  produced  in  the  principal  Court 
of  Probate,  in  England,  and  a  copy  thereof  deposited  with 
the  registrar,  together  with  a  certified  copy  of  the  interlocutor 
of  the  commissary,  finding  that  such  deceased  person  died 
domiciled  in  Scotland,  such  confirmation  shall  be  sealed 
with  the  seal  of  the  said  Court  and  returned  to  tbe  person 
producing  the  same,  and  shall  thereafter  have  tbe  like  force 
and  effect  in  England  as  if  a  probate  or  letters  of  administra- 

the  Court  should  be  satisfied  of 
one  of  two  things,  viz.,  cither  that 
tho  Will  is  valid  by  tlie  law  of  tbe 
country  where  the  testiitor  w(i< 
domiciled,  or  tliat  a  Court  of  tl  ; 
foreign  country  has  acted  ujion  it 
and  given  it  efficiency.  In  tlie 
^oods  of  Deshiiis,  34  L.  J,  P.  &  M. 
68.  R.  domiciled  in  Mexico  innde 
a  Will  acconling  to  the  law  df 
Mexico.  The  proper  Court  there 
decreed  probate  of  n  8iWinit:h 
translation  and  not  of  theorijjinnl. 
It  was  held  that  the  grant  in  tlils 
country  must  be  made  upon  the 
production  of  an  English  transla- 
tion of  the  Spanish  copy  and  not 
of  a  certified  copy  of  the  origi- 
nal :  In  the  goods  of  Hule,  4 
P.  I).  76.  '  See  hlao  In  the 
goods  of  Clarke,  'M  L,  J.  P.  &  M. 
72.  In  a  case  wliere  the  Will  of  a 
British  subject  donnciled  abroad  at 
the  time  of  his  death  imd  be«ii 


that  the  rule  just  mentioned  does 
not  apply,  except  where  the  party 
sues  in  right  of  the  deceased:  If 
he  sues  in  his  own  right,  although 
tha:  right  be  derived  under  a 
foreign  Will,  no  adniinfstration 
need  be  taken  out  in  the  United 
States.  See  also  Story's  Confl.  of 
L.  Ch.  viii.  ss.  513,  516,  617,  and 
the  note  of  Mr.  Asa  Fish  to  tiie 
5th  American  edition  of  this  work. 
And  see  Accord,  Vanquelin  v. 
Bouard,  15  C.  B.,  N.  S.  341. 

(e)  Lee  t'.  Moore,  Palm.  103. 
Tourton  v.  Flower,  3  P.  Wms.  369. 
Vanthienen  v.  Vanthienen,  Fitzgib. 
204. 

(/)  See  post,  p.  302.  See  Ray- 
mond V.  De  Watteville,  2  Cas. 
temp.  Lee,  358,  as  to  the  proper 
authentication  of  a  cop}  of  a 
Will  proved  and  deposited  in  a 
Court  of  a  foreign  State.  Before 
granting  probate  of  a  foreign  Will 
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country,  mi 
tlii';  couiitrv. 
And  gene- 
country  will 
tbe  foreign 

"When  an) 

bate)  of  file 

aid  be  fonnj 

ides  besides 

•sonal  estate 

ncipal  Court 

)osited  ffitli 

interlocutor 

person  died 

be  sealed 

the  person 

10  like  force 

administra- 

)e  aatislied  of 
iz.,  cither  that 
the  hiw  of  tile 
testator  wa* 
Court  of  tl  . 
acted  u]ioii  it 
ticy.    In  tlie 
L.  J.  P.  &  M. 
Mexico  made 
•  the  la\\^  (if 
r  Court  there 
n    Siitlnich 
f  the6ri|,'inal. 
grant  in  this 
de  upon  tlio 
glieh  transla- 
opy  and  not 
)f  the  origi- 
of  Rule,  4 
Iso   In    tlie 
..  J.  P.  &  M. 
;heWiilofa 
led  abroail  it 
h  Iiad  been 


tion,  as  the.  case  may  be  {(j),  had  been  granted  by  the  said 
Court  of  Probate  "  (/<)• 

.^d  as  to  Irish  probates  it  is  provided  by  20  &  21  Vict. 
c.  79,  8.  95,  "  From  and  after  the  period  at  which  this  Act 
shall  come  into  operation,  when  any  probate  or  letters  of 
administration  to  be  granted  by  the  Court  of  Probate  in 
Ireland  shall  be  produced  to,  and  a  copy  thereof  deposited 
with  tbe  registrars  of  the  Court  of  Probate  in  Enylaiid,  such 
probate  or  letters  of  administration  shall  be  sealed  with  the 


20  &  21  Vict, 
c.  79,  8.  95. 
Probates 
granted  in 
Ireland  to  ha 
of  like  force 
as  probates 
granted  in 
England  on 
being  ro- 
aealed. 


proved  in  the  French  Courts  and 
deposited  with  a  notary  who  Ly  the 
law  of  France  was  forbidden  to 
alloiv  it  to  be  removed  from  his 
custody,  it  was  held  that  probate 
niinht  be  granted  of  a  copy  of  the 
uiij^inal  Will  properly  proved, 
limited  to  such  time  as  might 
elapse  before  the  original  itself 
should  be  brought  in.  In  the  goods 
ofLcaime[1892],  P.  89. 

(j)  Where  confirmation  of  the 
executor  of  a  person  who  has  died 
domiciled  in  Scotland  has  been 
sealed  with  the  Seal  of  the  Court 
of  Probate,  in  manner  provided  by 
this  section,  the  e.xecutor  has  all 
the  powers  of  an  ordinary  English 
executor,  and  may  sell  and  dispose 
of  leaseholds  in  England,  although 
they  are  specifically  bequeathed, 
imd  although,  by  the  law  of  Scol- 
liiud,  an  executor  cannot  deal  with 
leasehold  property  in  that  country  : 
Hood  r.  Harrington,  L.  R.  0  Eij. 
218.  W.  E.  died  possessed  of 
property  of  suiull  value  in  this 
country  and  entitled  under  the 
Will  of  his  uncle  to  large  assets  in 
Hco  'iuid  which  wjre  being  duly 
admihistered  there.  The  executors 
of  W.  E.  proveil  his  Will  in  Scot- 
land only.  A  legatee  under 
W.  E.'8  Will  applied  for  a  grant 
of  administration  of  the  estate  of 
W.  E.   in    this   country,  which 


application  was  opposed  by  the 
executors.  It  was  held  (1)  that 
the  Court  is  not  bound  to  make 
such  a  grant  but  that  its  power  is 
discretionary ;  and  (2),  that,  it 
not  having  been  shown  that  the 
executors  were  not  doing  their 
duty,  there  was  no  necessity  for 
any  grant  in  this  coimtry  :  In  the 
goods  of  Ewing,  6  P.  D.  19  ;  see 
also  the  cases  therein  cited. 

(h)  Further  provisions  as  to 
reseating  confirmations  and  addi- 
tional confirmations  or  eiks  are 
contained  in  .39  &  40  Vict.  c.  70, 
ss.  41 — 45.  These  sections  meet 
the  difficulties  raisrd  in  eucii  cases 
as  In  the  goods  of  Byde,  L.  K. 
2  P.  &  D.  86.  The  object  of  the 
section  cited  in  the  text  is  to 
render  unnecessary  a  second 
application  for  probate,  but  the 
Scotch  confirmation  is  not  conclu- 
sive evidence  of  the  domicil,  if  that 
question  has  been  raised  in  the 
English  Court  :  Hawardcn  v. 
Duidop,  2  Sw.  &  Tr.  340.  Where 
1  ho  proper  duty  has  been  paid  In 
t'cotiand,no  further  duty  is  payable 
ort  rescaling :  Booth's  Trusts, 
1  Giflf.  46.  By  22  Vict  c.  30,  s.  1, 
payments  made  in  reliance  on  any 
instrument  sealed  under  this  Act 
are  protected,  notwithstanding  any 
defect  affociing  the  validity  of  the 
confirniatiim. 
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The  rigbts  of 
the  representa- 
tive constituted 
here  of  a  person 
domiciled  here 
extend  to  per- 
sonal property 
abroad  : 

but  the  grant 
of  probate  here 
docs  not  extend 
to  it : 


seal  of  the  last-mentioned  Court,  and  being  duly  stamped  shall 
be  of  the  like  force  and  effect,  and  have  the  same  oiieratiouiu 
England  as  if  it  had  been  originally  granted  by  the  Court  of 
Probate  in  England  "  (i). 

All  personal  property  follows  the  person,  and  the  richts 
of  a  person  constituted  in  England  representative  of  a  partv 
deceased,  domiciled  in  England,  are  not  limited  to  the 
personal  property  in  England,  but  extend  to  such  property, 
wherever  locally  situate  (k). 

It  must  not  be  understood,  however,  that  where  a  testator 
dies  domiciled  in  England,  leaving  assets  abroad,  the  graut 
of  probate  here  can  extend  to  them.  For  the  probate  was 
never  granted  except  for  goods  which  at  the  tin  -  '  the 
death  were  within  the  jurisdiction  of  the  Ordinary  who 
made  the  grant  (1) :    Though  if  it  should  become  uecessarv 


(t)  See  Divenny  v.  Corcoran, 
32  L.  J.  P.  &  M.  26. 

(Ic)  Spratt  V.  Harris,  4  Hagg.  405. 

{I)  Attorney-General  v.  Diuiond 
1  Cr.  &  J.  356.  A  Will  disposing 
only  of  property  in  a  foreign 
country  is  not  entitled  to  probate 
in  this  liountry  :  In  the  goods  of 
Coode,  L.  R.  1  P.  &  D.  449.  In 
the  goods  of  Tucker,  34  L.  J. 
P.  &  M.  29.  In  the  case  of  In 
the  goods  of  Winter,  30  L.  J. 
P.  &  M.  56,  probate  was  granted 
by  Sir  Cresswell  Oresswell  of  a 
Will  purporting  to  deal  only  with 
property  out  of  the  jurisdiction. 
The  authority  of  this  decision 
may,  however,  be  doubted.  See 
jwst,  p.  544.  At  all  events  Sir 
James  Hannen  in  In  the  goods  of 
Howden,  43  L.  J.  P.  &  M.  27, 
approved  the  decision  in  In  the 
goods  of  Coode  and  pointed  out 
that  in  the  cases  of  In  the  goods  of 
Harris,  h.  R  2  P.  &  D.  83  (Lord 
Penzance),  and  In  the  goods  of 
Ue  la  Saussaye,  L.  R.  3  P.  &  D. 
42  (Sir  Junios   Hannen),   where 


probate  was  granted  of  a  foiei;,'!! 
Will  purporting  to  deal  only  with 
property  out  of  the  jiirisilictioii 
together  with  an  Eiif,'lisli  Will 
dealing  with  property  in  England, 
the  Englisli  Will  by  reference 
incorporated  the  foreign  Will. 
In  the  case  of  In  the  gooils  of 
Bolton.  12  P.  D.  2(>2,  probate  was 
granted  of  u  Beljiiuii  Will  jiur- 
porting  to  deal  only  with  property 
in  BelgiuuL  together  with  an 
English  Will  dealing  only  with 
properly  in  England,  althoUr' 
there  do  not  seem  to  have  been  any 
words  of  reference  or  incoriwra- 
tion.  The  grant  to  the  e.\ecutur 
appointed  by  the  EngUsh  Will 
was  made  however  by  the  conncnt 
of  the  Belgian  executor  who  had 
renounced.  As  to  wiien  it  is 
unnecessary  to  treat  the  foreign 
Will  as  incorporated,  see  In  the 
goods  of  Astor,  1  P.  D.  160,  In 
the  goods  of  Smart,  i)  P.  D,  64. 
Again,  a  testator  died  iu  EnglauJ 
possessed  of  property  iu  England 
and  South  Africa.    Ho  executeil 


;*■; 
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that  the  courts  of  the  foreign  country  where  the  assets  were 
situate  should  grant  probate  or  administration  for  the  purpose 
of  giving  a  legal  right  to  recover  and  deal  with  them,  such 
courts,  by  the  comity  of  nations,  would  probably  follow  the 
ilecision  of  the  Court  of  Probate  in  this  country,  as  being  the 
country  of  domicil(>»). 

Again,  if  a  Will  be  made  here  and  proved  in  the  Court  of  nor  to  win 
Probate  here,  the  probate  will  not  extend  to  property  in  the  property 'iVtho 
colouios  (n) ;  though,  if  the   testator  was  domiciled  in  this  colonies,  &c. 


'ill 


m  Wills,  one  disposing;  of  his 
En^'liiih  estate  and  the  other  of 
Lis  Suuth  African  estate  :  each 
imrpditing  to  be  independent  of 
till'  other  and  intended  to  have  no 
iwration  on  the  property  disposed 
uf  by  the  other.  It  was  held  that 
]iri)bate  might  he  granted  of  the 
Knglish  Will  without  requiring 
the  South  African  Will  to  be 
lirou;;ht  in,  on  an  affidavit  being 
liled  exhibiting  an  attested  copy  of 
it  and  a  statement  being  inserted 
in  the  probate  that  such  affidavit 
iiail  been  filed.  In  the  goods  of 
Callaway,  15  P.  D.  147.  See  also 
In  the  goods  of  De  la  Hue,  16  P.  D. 
b"),  where  the  same  principle  was 
appliid  to  a  case  in  which  a 
testator  had  executed  separate 
rt'ill.s  relating  respectively  to  liis 
'''v,'liHh  and  Swiss  property.  See 
usu  In  the  goods  of  Seaman  [1891], 
I .  i'')3.  In  the  goods  of  Fi'aser,  ih., 
-"0.  So  where  the  deceased  left  a 
Will  expressly  limited  to  her  pro- 
inrty  abroad,  which  was  proved  by 
iiT  exscutors  in  the  foreign  Court, 
I'lit  she  died  intestate  as  to  her 
property  in  this  country,  it  was 
held  that  administration  of  her 
property  in  this  country  might  be 
^.'ranted  to  her  sole  next  of  kin.  In 
the^ondsof  Mann  [1801],  P.  293. 
(w)  See  Story's  Contl.  of  L. 
t'h.  iiii.  88.  ol2,  513,  518.     The 


Courts  of  the  country  where  the 
deceased  v/as  domiciled  will  ad- 
minister the  property  wherever 
situate ;  but  if,  in  the  course  of 
the  administration,  it  becomes 
necessary  to  take  legal  proceedings 
to  reduce  the  estate  into  posses- 
sion, the  representative  constituted 
by  the  Court  of  the  domicil  will 
have  to  clothe  Inmself  with  a  title 
from  the  Court  where  the  property 
is  locally  situate :  by  the  comity 
of  nations,  however,  the  foreign 
Court  will,  as  a  matter  of  course, 
grant  probate  ancillary  to  that 
granted  by  the  Courts  of  the 
domicil.  In  all  matters,  e.xcopt 
that  of  procedure,  the  foreign 
Courts  have  no  jurisdictiim,  unless 
the  representatives  themselves 
accept  the  jurisdiction  of  such 
foreign  Court,  to  determine  ques- 
tions of  construction  or  adminis- 
tration, and  then  the  foreign 
Court  will  apply  the  lex  domicilii. 
Enohin  v,  Wylie,  10  H.  L.  Cases, 
p.  1.  In  the  goods  of  Cosnahan, 
L.  R.  1  P.  &  D.  183.  In  the 
goods  of  Hill,  L.  R.  2  P.  &  D.  89. 
In  the  goods  of  Weaver,  36  L.  J. 
P.  &  M.  41. 

(n)  Bum  V.  Cole,  Ambl.  416. 
Atkins  V.  Smith,  2  Atk.  63.  So  a 
defendant  who  Juul  been  arrested 
in  Ireland,  by  writ  of  ne  exeat 
regno  issued  out  of  Chancery  there 
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An  executor 
may  sue  here 
in  respect  of 
foreign  assets 
without  a 
foreign  pro- 
bate. 


The  law  of  the 
place  of  domi- 
cil  regulates 
the  (leuiiiion  as 
to  the  validity 
of  the  Will : 


with  respect  to 
the  validity  of 
the  Will  of  a 
foreigner  domi- 


Of  Probate. 


[Pt.  I.  Bk.  IV. 


country,  the  Judge  of  Probate  in  the  Plantations  is  bound  by 
the  probate  here,  and  ought  to  grant  it  to  the  same  person  (o). 

But  though  the  executor  of  a  man  who  has  died  domiciled 
in  England  be  not  able  to  sue  in  a  foreign  Court  by  virtue  of 
an  English  probate  (any  more  than  he  can  sue  in  i»n  Entrlish 
Court  by  virtue  of  a  foreign  probate),  yet  for  the  purpose  of 
suing  in  an  English  Court,  a  probate  obtained  in  the  proper 
Court  here  extends  to  all  the  personal  property  of  the 
deceased  wherever  situate  at  the  time  of  his  death,  whether 
in  Great  Britain  or  the  colonies,  or  in  any  country  abroad  {})). 
So  an  executor  having  clothed  himself  with  an  English 
probate,  might,  without  having  obtained  probate  in  Ireland 
also,  sue  in  the  Courts  here  to  recover  a  debt  which  was  homi 
,:otahilia  in  Ireland  (q). 

It  is  now  a  clearly  established  rule,  that  the  law  of  the 
country,  in  which  the  deceased  was  domiciled  at  the  time 
of  the  death,  not  only  decides  the  course  of  distribution  or 
succession  as  to  personalty  (r),  but  also  subject  in  the  case  of 
British  subjects  to  the  exceptions  hereafter  mentioned,  regu- 
lates the  decision  as  to  what  constitutes  the  last  Will,  without 
regard  to  the  place  either  of  birth  or  death,  or  the  situation 
of  the  property  at  that  time. 

Accordingly,  if  the  deceased  was  a  foreigner,  domiciled 
abroad,  and  his  Will  be  brought  into  the  Court  of  Probate 


for  a  debt  due  to  an  intestate,  was 
discharged,  on  the  ground  that 
the  plaintiff  had  not  obtained 
administration  in  that  country  : 
Swift  V.  Swift,  1  Ball  &  Beat.  326. 
See  Btat.  23  Vict.  c.  6,  s.  1,  by 
which  probate  here  is  to  extend  to 
India  Uoveminent  notes,  &c. 

(o)  By  Lord  Mansfield,  Anibl. 
416. 

(i>)  Whyte  V.  Rose,  3  Q.  B.  493, 
607. 

(q)  Whyte  V.  Rose,  3  Q.  B.  493. 
It  would,  however,  be  a  good 
delVnee  to  cuch  an  action  that  the 
debt  had  been  i)ai<l  to  a  personal 


representative  of  the  deceased  duly 
constituted  in  Ireltind  :  ibid.  510. 
(r)  Craigie  v.  Lewin,  3  Ctiit. 
436.  De  Zichy  Ferraris  v.  Lord 
Hertford,  3  Curt.  468,  486.  Bre- 
mer V.  Freeman,  10  Moo.  P.  C. 
306.  Enohin  v.  Wylic,  10  H.  of 
L.  1 .     Crispin  v.  IJoglioni,  3  Svf. 

6  Tr.  96,  99.    Whicker  v.  Hume, 

7  H.  of  L.  124.  Millerv,  James, 
L.  R.  3  P.  &  D.  4.  See,  however, 
as  to  Wills  made  l)y  British  sub- 
jects dying  after  August  6,  1861, 
Stat.  24  &  25  Vict.  c.  114,  a,  3, 
pod,  p.  30n,  and  see  stat.  24  4  25 
Vict.  c.  121. 


Cli.  11.  §  VI.]   Of  the  Wills  of  Foreigners,  dc. 

liere  for  the  purpose  of  being  admitted  to  probate,  the  Court, 
in  deciding  whether  the  instrument  be  a  valid  Will  or  not, 
will  be  guided  not  by  our  own  law,  but  by  the  law  of  the 
country  where  the  deceased  was  domiciled  (s).  Thus  in  a 
case,  where  the  testatrix  was  a  married  woman,  a  native  of 
Spain,  domiciled  there,  and  it  appeared  upon  affidavits,  that 
1)V  the  law  of  Spain  she  had  power  to  bequeath,  as  a  feme  sole, 
the  property  which  she  brought  her  husband  on  her  marriage, 
probate  was  granted  of  the  Will,  made  according  to  the  law  of 
that  country  {t). 

And  it  was  established  by  the  determination  of  the  Dele- 
gates in  Stanley  v.  Bcrnes  (h),  that  the  same  rule,  viz.,  that 
the  question  of  the  validity  of  a  Will  of  a  testator  domiciled 
abroad  ought  to  be  determined  in  our  Courts  of  Probate 
according  to  the  law  of  the  country  where  the  testator  died 
domiciled,  extends  to  the  case  of  a  British  subject  domi- 
ciled in  a  foreign  state,  notwithstanding  the  Will  disposes  of 
property  in  England  {x) .  In  that  case  the  Delegates,  reversing 
a  sentence  of  the  Prerogative  Court,  refused  probate  to  two 
codicils,  disposing  solely  of  money  in  the  British  Funds  and 
made  by  a  British  born  subject,  domiciled  in  the  Portuguese 
dominions,  on  the  ground  that  the  instruments  were  not 
executed  according  to  the  law  of  Portugal. 

And  it  should  seem  that  if  a  British  subject,  domiciled  in 
a  foreign  country,  by  his  Will  appoints  an  executor,  but 
makes  a  disposition  of  his  property,  which,  though  valid  by 
the  law  of  England,  is  invalid  by  the  laws  of  that  foreign 
country,  the  Court  of  Chancery  is  at  liberty,  notwithatandiufi 
prohate  may  have  been  granted  to  the  executor  in  this  country, 
to  hold  that  the  Will  has  no  operation  beyond  the  appointing 
of  the  executor  (y) ;  and,  consequently,  that  he  is  a  trustee 
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ciled  abroad, 
the  Court  will 
be  guided  by 
the  law  of  the 
place  of 
domicil : 


the  same  with 
respect  to  the 
Wills  of  British 
subjects  domi- 
ciled ill  fortiyn 
stites,  who 
died  before 
Au-.  6,  18G1  : 


Will  by  Biitith 
subject  douii- 
ciled  abroad 
valid  by 
English  law 
but  invalid  by 
law  of  cnuntiy 
uf  domicil : 


(«)  Curling  v.  Thornton,  2  Add. 
21 ,  The  French  lawyers,  it  should 
ccem,  acknowledge  the  same  prin- 
ciple: Bee  Collectan«tt  Juridica, 
vol,  1,  pp.  333,  331.    2  Add.  22. 

(0  In  the  goods  of  Maraver, 
1  Hogg.  409. 


(«)  3  Hagg.  374. 

(x)  But  see  now  stat.  24  &  25 
Vict.  c.  114,  j»«e,  p.  308. 

(y)  Thornton  v.  Curling,  fl  Sim. 
310.  See  also  Campbell  v.  Beaufoy, 
Johns.  320.  On  the  same  prin- 
ciple it  would  seem  that  a  Will  of 
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for  the  next  of  kin,  and  must  distribute  the  property  exactlr 
as  if  the  deceased  had  died  intestate, 
meaning  of  tlio  When  it  is  said  that  the  law  of  the  country  of  domicil 
ofthecmmtrii  must  regulate  the  succession,  it  is  not  always  meant  to 
of  omici  :  gpeak  of  the  general  law,  but,  in  some  instances,  of  the  par- 
ticular law  which  the  country  of  domicil  applies  to  the  case 
of  foreigners  dying  domiciled  there,  and  which  would  not  be 
applied  to  a  natural  born  subject  of  that  country.  Thus 
in  Coilier  v.  Rivaz  (s),  the  testator,  an  English  born  subject, 
died  domiciled  in  Belgium,  leaving  a  Will  not  executed 
according  to  the  forms  required  by  the  Belgian  law:  But 
by  that  law,  the  succession  in  such  a  case  is  not  to  be 
governed  by  the  law  of  the  country  applicable  to  its  natural 
born  subjects,  but  by  the  law  of  the  testator's  own  country: 
and  it  was  held  that  the  Will,  being  valid  according  to  the 
law  of  England,  ought  to  be  admitted  to  probate  («).  So  iu 
Maltass  v.  Maltass  (b),  it  appeared  that  by  the  law  of  Turkey 
no  subject  of  that  country  can  make  a  Will :  By  treaty 
between  Great  Britain  and  the  Ottoman  empire  an  Enj^lish 
domiciled  subject  may  make  a  Will  (c) :  The  deceased,  John 
^To'+ass,  was  born  at  Smyrna  of  English  parents,  his  father 
having  been  long  settled  as  a  merchant  there  ;  The  deceased 
was  himself  a  member  of  a  commercial  firm  at  Smyrna  and 
died  there,  having  been  constantly  resident  there,  except 
that  he  passed  his  boyhood  in  England  for  the  purposes  of 
education :  And  it  was  held  by  Dr  Lushington  (sitting  for 
Sir  H.  Jenner  Fust)  that  a  Will  made  by  the  deceased  in 
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a  British  subject  which  must  be 
hehl  by  an  English  Court  to  be 
duly  executed  by  reason  of  24 
&  26  Vict.  c.  114  {fott,  308), 
though  not  in  the  form  required 
by  the  hiw  of  the  place  of  the 
testator's  domicil,  may  still  be 
invalid,  either  because  the  testator 
is  according  to  the  law  of  his 
domicil  incapable  of  making  a 
Will,  or  because  the  Will  is 
mati'iinlly  invalid  or  inoperative 
as    containing  provisions  contru- 


voning  the  law  of  the  testator's 
domicil.  Dicey  on  the  Law  (f 
Domicil,  p.  30(). 

{z)  2  Curt.  856. 

(a)  See  the  observations  mmli' 
on  this  case  by  Lord  Wensleydnle 
in  Bremer  v.  Freeman,  10  Moo. 
P.  C.  374.  See  also  the  observa- 
tions of  Sir  J.  Hnnnen  in  Bloxam 
V.  Favre,  8  P.  D.  103. 

(fi)  1  Robert.  07. 

(r)  See  3  Curt.  231. 


Ch.  n.  §  VI.]   Of  the  Wills  of  Foi'eigners,  dx. 

1834,  and  which  was  good  according  to  the  law  of  England 
as  it  then  stood,  was  entitled  to  prohate :  For  if  the  testator 
was  to  be  regarded  as  domiciled,  in  the  legal  sense,  in 
Turkey,  and  if  the  law  of  domicil  did  prevail,  the  law  of 
Turkey,  in  conformity  with  the  Treaty,  says,  that  in  such 
case  the  succession  to  the  personal  estate  shall  be  governed 
\)j  the  British  law ;  if  he  was  not  domiciled  in  Turkey,  but 
in  England,  then  the  law  of  England  prevailed,  propria 
i-igore.—Bni  in  either  point  of  view,  the  Will,  in  order  to  be 
valid,  must  have  been  made  according  to  the  testamentary 
law  of  England :  And  accordingly,  Sir  H.  Jenner  Fust  refused 
to  admit  to  probate  a  Will  of  the  same  party  deceased,  which 
had  been  made  after  the  year  1837,  and  had  not  conformed 
tothe  Wills  Act  (cf). 

Again,  if  the  testator  was  a  British  subject,  and  at  the 
time  of  his  death  domiciled  in  some  other  part  of  the  British 
dominions,  out  of  England,  the  Court,  upon  application  for 
probate,  has  felt  itself  bound  to  defer  to  the  law  of  the  place 
where  the  deceased  ^.as  domiciled  (e). 

Upon  this  ground  it  has  been  the  practice,  upon  produc- 
tion of  an  exemplified  copy  of  the  probate  granted  by  the  proper 
Court  in  the  country  where  the  deceased  died  domiciled,  for 
the  Prerogative  Court  here  to  follow  the  grant  upon  the  appli- 
cation of  the  executor,  in  decreeing  its  own  probate  (/). 

^lien  the   Court   is    Satisfied    that    the    testator    died 
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{i)  Maltass  v.  Maltass,  3  Curt. 
231,  There  is  no  such  thing  as 
domicil  arising  from  society  and 
not  from  connection  with  a  locality. 
Therefore  where  the  testator,  a 
member  of  the  Chaldean  Catholic 
community  having  a  Turkish 
domicil  of  origin,  fixed  his  perma- 
nent residence  in  Cairo,  where  he 
Mquired  the  status  of  a  protected 
British  subject,  it  was  held  that  as 
Cairo  v/as  not  a  British  possession 
governed  by  English  law,  the 
testator's  permanent  abode  therein 
under  British  protection  did  not 

W.K.— VOL.  I. 


attach  to  him  an  English  or  Auglo- 
Egyptian  domicil.  Abdul  Messih 
V.  Farra,  13  A.  C.  431,  approving 
E,;  Tootal's  Trusts,  23  C.  D.  532. 

(«)  But  see  now  stat.  24  &  25 
Vict.  c.  114,  8.  2,  post,  308. 

(/ )  Ante,  p.  298.  The  doubt  on 
this  point  expressed  by  Sir  J. 
Nicholl  in  Larpent  v.  Sindry, 
1  Hagg.  382,  and  In  the  goods  of 
Read,  1  Hagg.  474,  is  now  re- 
moved. See  Enohin  v.  Wylie, 
10  H.  L  Cas.  14.  Sir  J.  P.  Wilde 
in  the  case  of  In  the  goods  of  Eurl, 
L.    B.    1  P.  &  1).  460,  after  le- 


the  rule  is  tbe 
same  with 
respect  to  the 
Wills  of  British 
subjects  domi- 
ciled in  the 
British  domi> 
nioos  out  of 
England,  who 
died  before 
Aug.  6,  1861  : 

practice  of  the 
Court  here  to 
follow  the 
grant  of  the 
Court  of 
domicil : 

Court  will 
grant  ancillary 
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letters  of  pro-   domiciled  in  a  foreitm  country,  and  that  his  Will,  con- 
bate  in  cases  of      .   .  '  ,  . 
Will  of  testator  taming  a  general  appomtment  of  executors,  has  been  duly 

abmd:  authenticated  by  those  executors  in  the  proper  court  in  the 

foreign  country,  it  is  the  duty  of  the  Court  in  this  country 

to  clothe  the  foreign  executors  with  ancillary  letters  of  probate 

to  enable  them  to  get  possession  of  that  part  of  the  personal 

estate  which  was  locally  situate  in  England  {g).    In  Lauu- 

viUe  V.  Anderson  (/<),  it  was  held  that  where  in  the  case 

of  a  domiciled  Frenchman,  the  French  Court  had  decreed 

that  the  time  limited  by  the  French  law  for  the  execution 

of  the  executorship  thereby  created  had  passed,  and  that  the 

executor  had  no  more  right  to  intermeddle  in  the  estate  of 

the  testator,  and  that  the  parties  b^ineficially  interested  were 

the  only  persons  who  had  a  right  to  interfere,  the  Court  held 

itself  bound  by  such  decree,  and  refused  to  grant  probate 

(with  respect  to  personalty  in  England)  to  such  an  executor. 

So,  in   Crispin  v.  Doglioni  (i),  Sir  C.  Cresswell  held,  that 


^iewing  the  cases  of  Larpent  v. 
Sindry,  In  the  goods  of  Read, 
In  the  goods  of  the  Countesu  Da 
Cunha,  I  Hagg.  237  ;  In  the  goods 
of  H.R.H.  the  Duchess  of  Orleans, 
1  Sw.  &  Tr.  253 ;  Viesca  v. 
D'Aramburu,  2  Curt.  277  ;  In  the 
goods  of  Stewart,  1  Curt.  904  ; 
In  the  goods  of  Bogerson,  2  Curt. 
656  ;  and  citing  the  observations 
of  Lord  Westbury  in  Enohin  v. 
Wylie,  vhi  mp.,  says :  "  I  think 
that  the  Court  acting  on  the 
special  powers  contained  in  the 
73rd  section  of  the  20  &  21  Vict. 
c.  77,  ought"  in  all  cases  of  Wills 
of  persons  having  a  foreign 
domicil,  "  to  make  a  grant  to  the 
person  who  has  been  clothed  by 
the  Court  of  the  country  of 
domicil  with  the  power  and  duty 
of  administering  the  estate,  no 
matter  who  he  is,  or  on  what 
ground  he  has  bee9  clothed  with 
that  power."   As  to  thsipractice  of 


the  Court  to  grant  probate  of  a 
copy  of  the  original  Will  when  it  is 
impossible  to  obtain  such  original 
Will,  see  In  the  goods  of  Lemme, 
[1892],  P.  89,  ante,  p.  29b, 
note  (/).  The  grant  will  not 
necessarily  be  a  grant  of  probate, 
if  the  person  to  whom  the  foreign 
Court  has  made  the  grant  is  a 
person  not  entitled  to  the  grant  as 
executor  by  the  law  of  England ; 
in  such  a  case  the  grant  will  be 
of  administration  with  the  Will 
annexed.  In  the  goods  of  Earl, 
L.  R.  1  P.  &  D.450  ;  In  the  goods 
of  Cosnahan,  L.  R.  1  P.  &  D. 
183;  In  the  goods  of  Weaver, 
36  L.  J.  P.  &  M.  41 ;  In  the  goods 
of  Hill,  L.  R.  2P  &  D.  89;  In 
the  goods  of  Dost  Aly  Khan, 
6  P.  D.  6. 

{g)  Enohin  v.  WyUe,  10  H.  of 
L.  14,  by  Lord  Westbury. 

(h)  2Sw.  &Tr.  24. 
.  <t)  3  Sv\'.  &  Tr.  96.      ., 


'■■m 


Ch.  n.  §  vl]     Of  the  Wills  of  Foreigners,  <&c. 

the  judgment  of  the  Court  of  Domicil  of  the  deceased  is 
binding  on  the  Court  of  a  foreign  country,  in  all  questions  as 
to  the  succession  and  title  to  personal  property,  whether  under 
testacy  or  intestacy,  where  the  same  questions  hetweeu  the 
same  parties  are  in  issue  in  the  foreign  Court  which  have 
been  decided  by  the  Court  of  Domicil. 

When  the  deceased  has  left  a  Will,  valid  by  the  law  of  his 
domicil,  and  probate,  either  original  or  ancillary,  has  been 
obtained  here,  the  duty  of  the  Court  in  administering  the 
property,  supposing  a  suit  to  be  instituted  for  its  administra- 
tion, is  to  ascertain  who  by  the  law  of  domicil  are  entitled 
under  the  Will,  and  that  being  ascertained  to  distribute  the 
property  accordingly.  The  duty  of  administration  has  to  be 
discharged  by  the  Courts  of  this  country,  though  in  the 
performance  of  that  duty  they  will  be  guided  by  the  law  of 
the  domicil  (k). 

The  rule  above  laid  down  (I)  applies,  lastly,  to  the  case  of  the 
instance  of  a  person  not  a  native  of  this  country,  but  domi- 
ciled here  at  the  time  of  his  death  :  in  this  case,  the  law  of 
England  is  to  regulate  the  decision  as  to  the  validity  of  a  Will 
of  personal  estate,  or  what  are  the  rights  under  it  (m). 

The  rules  of  law  for  ascertaining  the  domicil  are  con- 
sidered in  a  subsequent  part  of  this  Work,  conjointly  with  the 
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duty  of  Court 
in  administer- 
ing property 
where  deceased 
left  Will  valid 
by  law  of  domi- 
cil and  probate 
has  been  ob- 
tained in 
England. 


Will  of  a  per- 
son not  a 
native,  but 
domiciled  here. 


Rules  for  ascer- 
taining domi- 
cil. 


(i)Enohin  v.  Wylie,  10  H. 
of  L.  19,  by  Lord  Cranworth.  It 
appears  to  have  been  laid  down  by 
Lord  Weatbury  that  the  Court  of 
the  domicile  is  the  forum  concursHs 
to  which  legatees  under  the  Will 
of  a  testator,  or  the  parties  entitled 
to  distribution  of  the  estate,  are 
Kifmi  to  resort.  ( See  also  Cris- 
pin V.  Doglioni,  3  Sw.  &  Tr.  99, 
bySirC.  CresBwell.)  But  unless 
the  pomt  in  dispute  has  been 
already  decided  by  the  Court  of 
Domicil,  it  is  apprehended  that 
the  C!ourt  of  this  country  in  which 
an  administration  suit  is  insti- 
tuted must  decide  for  itself  what, 


according  to  the  law  of  the  domicile, 
is  the  true  construction  of  the 
Will,  and  what  are  the  rights  of 
the  parties  claiming  to  be  inte- 
rested in  the  estate  in  cases  as  well 
of  intestacy  as  of  testacy.  As  to 
raising  the  question  of  domicil, 
see  Duprez  v.  Veret,  L.  R.  1  P.  & 
D.  583. 

il)  Ante,  p.  302, 

(m)  Price  v.  Dewhurst,  8  Sim. 
279.  S.  C.  4  Mylne  &  Cr.  76,  82. 
Yates  V.  Thompson,  3  CI.  &  Fin. 
544.  See  pott,  Pt.  Iil.  Bk.  iii. 
Ch.  II.  §  I.  as  to  the  construction 
of  the  Will  of  a  testator  domiciled 
abroad. 

1  2 


i.n. 


1  " 


^•1>  '■ 
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Will  made 
under  a  power 
conformably  to 
the  terms  of 
the  power,  but 
>iot  conform- 
ably to  the  law 
of  the  place  of 
domicil. 


Of  Probate. 


[Pt.  I.  Bk.  R 


As  to  Wills 
made  by  British 
subjects  dying 
after  Aug.  6, 

isei. 

Stat.  24  &  25 
Vict.  c.  114. 
Wills  made  by 


rules  of  law  as  to  the  distribution  of  the  effects  of  deceased 
persons,  who  have  died  domiciled  in  a  foreign  country  (n). 

It  must  be  here  observed,  that  where  a  Will  is  made 
disposing  of  personal  property  situate  in  this  country,  under  a 
power  of  appointment,  and  it  is  duly  executed  in  compliance 
with  the  requisites  of  the  power,  it  has  been  held  that  snch  a 
Will  ought  to  be  admitted  to  probate  in  this  country,  not- 
withstanding it  be  not  properly  executed  according  to  the 
forms  prescribed  by  the  testamentary  law  of  the  country  in 
which  the  testator  was  domiciled  at  the  time  of  his  death  (o). 

But  a  power  to  appoint  "  by  a  Will  duly  executed,"  is  well 
exercised  by  a  Will  good  according  to  the  law  of  the  country 
of  the  testator's  domicil,  though  ill  executed  according  to  the 
law  of  England  (|)).  The  above  rules  as  to  the  validity  of 
Wills  in  point  of  form  were  rendered  to  a  great  extent  in- 
applicable to  Wills  made  by  British  subjects  dying  after 
6th  August,  1861,  by  the  statute  24  &  25  Vict.  c.  114. 

By  the  first  section  of  that  Act,  "  every  Will  and  other 
testamentary  instrument  (q)  made  out  of  ib  3  United  Kingdom 
by  a  British  subject  (whatever  may  be  the  domicile  of  such 
person  at  the  time  of  making  the  same,  or  at  the  time  of  his 


(n)  Post,  Pt,  III.  Bk.  IV.  Ch.  i. 

§v. 

(o)  Tatnall  v.  Hankey,  2  Moo. 
P.  C.  342.  The  opinion  to  the 
contrary  expressed  by  Sir  C. 
Cresswell  in  Crookenden  v.  Fuller, 
1  Sw.  &  Tr.  441,  454,  was  declared 
by  that  judge  to  be  incorrect : 
see  In  the  goods  of  Alexander, 
29  L.  J.  P.  M.  &  A.  93.  But  Lord 
Penzance,  although  he  followed 
In  the  goods  of  Alexander  in  the 
case  of  In  the  goods  of  Hally- 
burton,  L.  R.  1  P.  &  D.  90,  ex- 
pressed a  strong  opinion  that 
Crookenden  v.  Fuller  expressed  a 
truer  view  of  the  law  and  was 
more  in  accordance  with  the  judg- 
ment of  the  Privy  Council  in 
Barnes  v.  Vincent,  5  Moo.  P.  C. 


201,  which  was  subsequent  to 
Tatnall  v.  Hankey  {ubi  sup.),  and, 
as  he  thought,  inconsistent  with 
the  note  to  that  case,  tlie  authority 
of  which  note  he  questioned. 

{p)  D'Huart  v.  Harkness,  34 
L.  J.  Ch.  311.  In  the  case,  how- 
ever, of  a  Will  wliidi  is  only  valid 
by  reason  of  24  &  25  Vict.  c.  114, 
ss.  9  and  10,  of  the  Wills  Act 
must  be  complied  with  ;  Re  Kir- 
wan's  Trust,  25  C.  D.  373. 

(q)  In  determining  the  question 
what  papers  are  testamentary 
under  the  provisions  of  this  statute 
the  Court  will  have  regard  to  tlie 
law  of  one  country  only  and  will 
not  mix  up  the  legal  precepts  vf 
different  countries:  Pecliell  f. 
HUderley,  L.  R.  1  P.  &  D.  670. 


Cb.  n.  §  VI.]  Of  the  Wills  of  Foreigners,  dc. 
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or  her  death),  shall  as  regards  personal  estate,  be  held  to  be 
well  executed  for  the  purpose  of  being  admitted  in  England 
and  Ireland  to  probate,  and  in  Scotland  to  confirmation,  if 
the  same  be  made  according  to  the  forms  required  either  by 
the  law  of  the  place  where  the  same  was  made,  or  by  the  law 
of  the  place  where  such  person  was  domiciled  when  the  same 
was  made,  or  by  the  laws  then  in  force  in  that  part  of  her 
Majesty's  dominions  where  he  had  his  domicile  of  origin  (r). 

Sect.  2. — "  Every  Will  and  other  testamentary  instrument 
made  within  the  United  Kingdom  by  any  British  subject 
(whatever  may  be  the  domicile  of  such  person  at  the  time 
of  making  the  same,  or  at  the  time  of  his  or  her  death), 
shall,  as  regards  personal  estate,  be  held  to  be  well  executed, 
and  shall  be  admitted  in  England  and  Ireland  to  probate, 
and  in  Scotland  to  confirmation,  if  the  same  be  executed 
according  to  the  forms  required  by  the  laws  for  the  time 
being  in  force  in  that  part  of  the  United  Kingdom  where  the 
same  is  made  "  («). 

Sect.  3. — "  No  Will  or  other  testamentary  instrument  shall 
be  held  to  be  revoked  or  to  have  become  invalid,  nor  shall  the 
construction  thereof  be  altered  by  reason  of  any  subsequent 
change  of  domicile  of  the  person  making  the  same  "  {t). 


(r)  As  to  the  application  of  this 
section  to  a  Will  executed  in 
France  by  a  naturalised  English- 
man, see  In  the  goods  of  Laeroix, 
2  P.  D.  94.  A  Will,  however,  of 
a  foreigner  executed  abroad  accord- 
ing to  the  formalities  required  by 
the  English  law  is  invalid,  not- 
withstanding the  provisions  of 
this  statute,  and  of  the  Naturalisa- 
tion Act,  1870,  that  property  may 
be  disposed  of  by  an  alien  in  the 
lame  manner  in  all  respects  as  by 
a  natural  bom  British  subject ;  In 
the  goods  of  Von  Buseck,  6  P.  D. 
811.  Bloxam  v.  Favre,  8  P.  D. 
101.  9  P.  D.  130.  This  statute 
does  not  touch  or  interfere  with 
the  provisions  of  sections  8  and 


10  of  the  Wills  Act,  that  no  ap- 
pointment made  by  Will  in  the 
exercise  of  a  power  shall  be  valid 
unless  the  same  be  executed  in 
the  manner  therein  provided,  i.e., 
in  the  presence  of,  and  attested  by, 
two  witnesses  :  Re  Kirwan's  Trust, 
25  Ch.  D.  373. 

(«)  A  naturalised  British  subject 
whilst  domiciled  in  England, 
made  a  Will  according  to  the 
forms  required  by  the  law  of  Eng- 
land. At  the  time  of  his  death 
he  was  domiciled  in  Italy.  His 
Will  was  admitted  to  probate 
under  this  section :  In  the  goods 
of  Gaily,  1  P.  D.  438. 

(t)  A  domiciled  Scotchman  made 
a  Will  and  afterwards  married  in 


British  snb- 

i'ecta  out  of  the 
:iDgdom  to  be 
ad  nitted  if 
made  according 
to  the  law  of 
the  place  where 
made,  or  where 
testator  was 
domiciled  or 
bad  his  domi- 
cile of  origin. 

S.  2.     WUIs 
made  by  British 
Eubjecte  in  this 
kingdom  to  be 
admitted  if 
made  accord- 
ing to  local 
law. 


S.  3.     Change 
of  domicile  not 
to  invalidate 
Will. 
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S.  4.    Nothing 
in  the  Act  to 
inTalidate 
Wills  otherwioe 
made. 


S.  5.    Extent 
of  Act. 


Of  Probate. 


[Pt.  I.  Bk.  IV, 


Sect.  4. — "  Nothing  in  this  Act  contained  shall  invalidate 
any  Will  or  other  testamentary  instrument,  as  regards 
personal  estate,  which  would  have  heen  vaJ'J  if  this  Act  had 
not  heen  passed,  except  as  such  Will  or  other  testamentary 
instrument  may  he  revoked  or  altered  hy  any  suhsequent  Will 
or  testamentary  instrument  made  valid  hy  this  Act." 

Sect.  5. — "This  Act  shall  only  extend  to  Wills  and  other 
testamentary  instruments  made  hy  persons  who  die  after  the 
passing  of  this  Act "  (Aug.  6,  1861). 


fl 


Costs  in  the 
Probate  Divi- 
sion : 


*>  i 


now  governed 
by  R.  8.  C, 
1883,  Ord. 
LXV.,  r.  1. 


SECTION    VII. 

Practice  of  the  Court  in  certain  other  jiarticulars  as  to 
granting  Probate. 

Costs  in  the  Probate  Division  are  now  gov  >d,  as  in  the 
other  Divisions  of  the  High  Court,  by  the  Ji  re  Acts  and 

the  Eules  of  the  Supreme  Court  made  thereunder,  but,  in- 
asmuch as  by  those  Acts  and  Eules  for  the  most  part,  except 
in  cases  where  an  action  or  issua  is  tried  by  jury,  costs  are  in 
the  discretion  of  the  Court,  the  result  is  that  the  rules  as  to 
costs,  which  formerly  obtained  in  the  Court  of  Probate,  are 
still  observed  in  the  Probate  Division,  and  that  portion  of 
this  Treatise  which  deals  with  such  rules  is  therefore  pre- 
served, subject  to  such  modifications  as  may  have  been  in- 
troduced by  recent  decisions. 

By  the  Rules  of  the  Supreme  Court  of  Judicature  by  which 
the  question  of  costs  in  tb  Probate  Division  of  the  High 
Court  of  Justice  is  now  governed,  it  is  enacted  [Ord.  LXV, 
r.  1] ,  that  "  Subject  to  provisions  of  the  Acts  and  these 
roles  the  costs  of,  and  incident  to,  all  proceedings  in  the  High 
Court  shall  be  in  the  discretion  of  the  Court  or  Judge :  bnt 


Scotland.  He  subsequently  ac- 
quired an  Engliish  domicil,  which 
he  retained  till  his  death.  It  was 
held  that  as  the  Will  was  valid  as 
long  as  he  remained  in  Scotland, 


it  was  not  revoked  byhis  Bukte- 
quent  change  of  domicil,  and  mi 
entitled  to  probate  in  England: 
In  the  goods  of  Reid,  L  R.  1  P.  & 
D.  74. 
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nothing  herein  contained  shall  deprive  an  executor,  adminis- 
trator, trustee,  or  mortgagee,  who  has  not  unreasonably 
instituted,  or  carried  on,  or  resisted  any  proceeding,  of  any 
right  to  costs  out  of  a  particular  estate  or  fund  to  which  he 
vonld  be  entitled  according  to  the  rules  hitherto  acted  upon 
in  the  Chancery  Division,  provided  that  where  any  action  or 
issue  is  tried  by  a  jury,  the  costs  shall  follow  the  event,  unless 
the  judge  by  whom  such  action,  cause,  matter,  or  issue  is 
tried,  or  the  Court,  shall,  for  good  cause,  otherwise  order." 

The  question  of  costs  was  in  the  discretion  of  the  Judge 
under  the  practice  both  of  the  Court  of  Probate  and  of  the 
Prerogative  Court,  its  predecessor. 

It  was  only  under  special  circumstances  that  the  Ecclesias-  In  what  case 
tical  Court  directed  costs  to  be  paid  out  of  the  estate  of  the  out  of  the 
deceased  («)•    It  did  not  follow  that  a  party  was  entitled  to  d'^M^.*''*' 
hlB  costs  out  of  the  estate,  because  there  was  "justa  causa 
Mgandi "  (x) :  but  the  principle  which  guided  the  Court  in 
decreeing  such  costs  was,  that  the  party  was  led  into  the 
contest  by  ihe  state  in  wh'ch  the  deceased  left  his  papers  (t/), 
or  that  the  validity  of  the  Will  has  been  contested  on  a 
doubtful  point  of  law  (^). 


(m)  Dean  v.  Russel,  3  Phillim. 
334.  The  Court  has  still  no  juris- 
diction to  order  costs  to  be  paid 
out  of  the  real  estate.  Young  v. 
Dendy,  L.  R.  1  P.  &  D.  344. 
Davies  v.  Reynolds,  L.  R.  3  P.  &  D, 
90.  Except,  it  seeuiB,  by  conBeut 
of  the  parties  interested,  in  cases 
where  the  personal  estate  is  in- 
enicient :  Smith  v.  Hopkinson, 
4  P.  D.  84. 

(z)  Barwick  v.  MuUings,  2 
Hagg.  234.  In  NichoUs  v.  Binns, 
1  Sw.  &  Tr.  239,  241,  Sir  C.  Cress- 
well  said  that  by  the  practice  of  the 
Ecclesiastical  Courts,  where  there 
was  a  fair  case  for  inquiry,  the  next 
of  kin  might  call  on  the  executors 
to  prove  the  Will  in  solemn  form, 
and  generally  speaking,  at  the  ex- 


peme  of  tJie  estate.  But  the  same 
judge  refused  to  allow  the  next  of 
kin  their  costs  out  of  the  estate, 
when  they  had  chosen  to  raise  a 
question  of  domicile,  which  was 
likely  to  put  the  executors  to 
great  expense  :  Onslow  v.  Cannon, 
2  Sw.  &  Tr.  136.  See  also  Seaton 
V.  Sturch,  29  L.  J.,  P.  &  M.  195. 

(y)  Hillam  v.  Walker,  1  Hagg. 
75. 

(z)  Robins  v.  Dolphin,  1  Sw.  & 
Tr.  518.  And  the  general  pro- 
position, that  where  a  party  en- 
titled in  distribution  simply  calls 
for  proof  of  a  Will,  and  merely 
cross-examines  the  witnesses,  with- 
out any  misconduct  in  the  suit, 
he  is  entitled  to  have  his  costs  out 
of  the  estate,  is  fully  supported  by 
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Cases  in 
which  executor 
propoucding  a 
Will  will  be 
condemned  in 
costs. 


Of  Prolate. 


[Pt.  I.  Bk.  IV. 


Two  rules  were  laid  down  by  Sir  J.  P.  Wilde  for  the 
guidance  of  the  Court  of  Probate  {zz) : — First,  if  the  cause  of 
litigation  takes  its  origin  in  the  fault  of  the  testator  (a),  or 
those  interested  in  the  residue  (h),  the  costs  may  be  properly 
paid  out  of  the  estate  ;  secondly,  if  there  bo  a  suflBcient  and 
probable  ground,  looking  to  the  knowledge  and  means  of 
knowledge  of  the  opposing  party,  to  question  eitber  the 
execution  of  the  Will  or  the  capacity  of  the  testate.-  (c),  or  to 
put  forward  a  charge  of  undue  influence  or  fraud,  the  losing 
party  may  properly  be  relieved  from  the  costs  of  his  success- 
ful opponent  (d). 

Although,  generally  speaking,  an  executor  propounding  a 
Will  will  be  entitled  to  his  costs,  yet  sometimes  be  will  be 
condemned  in  costs,  as  where  without  explanation  be  con- 
sented to  a,  verdict  against  him  on  the  morning  of  the 
trial  (c),  or  knowing  that  the  Will  had  not  bcon  well  exe- 


■■  ( 


the  authorities  :  Piinsep  r.  Dyve 
Soniliiv,  10  Moo.  P.  C.  232.  But 
io  is  otherwise  wliere  the  proceed- 
ings were  not  U\L^,l  »imply  lor  tlie 
purpose  of  getting  tlie  opinion  of 
tlie  Court  on  tlie  Will,  but  were 
ancillary  to  another  suit  pendir.g 
in  respect  of  the  real  estate :  Swin- 
fen  V.  Swill  fer  1  Sw.  &  Tr.  283. 
For  instances  where  tlie  unsuccess- 
ful party  has  not  been  condemned 
in  costs,  see  Ferrcy  v.  King,  3  Sw. 
&  Tr.  51.  Binmley  v.  Brantley, 
ihid.  430.  Tippett  v.  Tippett,  L. 
K.  1  P.  &  D.  54.  See  further  as 
to  costs,  Cleare  v.  Cleare,  1  L.  R. 
P.  &  I)   6,^6. 

(?.')  Miteliell  i\  Gard,  3  Sw.  & 
Tr.  275. 

((()  See  Accord. :  Bougliton  v. 
Knight,  L.  E.  3  P.  &  D.  64. 
Charter  v.  Chorter,  L.  R.  7  H.  L. 
3B4.  Jenner  v.  Ffmch,  5  P.  D. 
106. 

(6)  Williams  v.  Henery,  3  Sw. 
&  Tr.  t?L 

(c)  F      :  V.  Peacock,  1  Rob.  45". 


Waring  v.  Waring,  5  Not.  of  Cas. 
324. 

((<)  See  Accord.  Davies  r.  Gre- 
gory, L,  R.  3  1'.  &  D.  28.  Oitou 
V.  Smith,  ///((/.  23.  See  furtlier 
Kash  r.  Yelloly,  3  Sw.  &  Tr.  5:), 
wliere  a  plaint  i  IF  who  was  the 
executor,  was  condemned  in  cost?, 
the  Will  having  been  refused  pro- 
bate on  the  ground  of  undue  in- 
fluence. But  in  cases  wliere 
neither  the  testator  by  his  own 
coufluct,  nor  the  executors  or  per- 
sons interested  under  the  AVill  1>t 
their  conduct,  have  brouj,'lit  almut 
the  litigation  as  to  its  validity,  Imt 
the  opponents  of  tlie  AVill,  after 
due  enquiry  into  the  facts,  enter- 
tained a  bond  fide  belief  in  tlic  exist- 
ence of  a  state  of  things  ffliieh,  if 
it  did  exist,  would  justify  htiga- 
tion  (lid  the  opposition  is  unsuc- 
cessful, each  party  must  pay  his 
own  costs :  bavies  v.  Gregory, 
{ubi  supra). 

(c)  Richards  r.  Humphreys,  29 
L.  J.,  P.  &  M.  137. 
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cnted  (.0.  or  where  there  is  an  inofficious  instrument  pro- 
pounded by  a  person  materially  benefited  {g). 

The  mere  fact  that  a  person  who  has  improperly  propounded 
a  testaiaentary  paper  is  a  nude  executor,  is  no  ground  for  re- 
lieving him  from  his  liability  to  condemnation  in  costs  (/i). 

A  legatee,  performing  the  duty  of  an  executor  in  proving  Legatee  proving 
tlie  Will  or  codicil,  is  entitled  to  his  costs  out  of  the  estate  (i).  cogta  out  of 
But  the  rule  as  to  a  legatee  having  his  costs  out  of  the  estate  *^^  ^^*®' 
on  establishing  a  codicil,  is  not  so  general  as  in  the  case  of  a 
Will  (fc) :  And  if  they  are  occasioned  by  his  own  delay  in  pro- 
ducing the  paper,  he  must  pay  his  own  costs  Q). 

Where  an  executrix  through  her  negligence  lost  a  Will, 
and  proved  a  draft  of  it,  she  was  orderec.  to  pay  the  costs  of 
the  defendants,  and  was  allowed  out  of  the  estate  such  costs 
only  as  she  would  have  been  entitled  to  if  she  had  proved  the 
oi'i;,'inal  Will  in  solemn  form  (M). 

Where  a  party  propounding  a  Will  became  a  bankrupt,  the  Security  for 
Court  directed  him  to  find  security  for  costs  {vi). 

The  rule  of  the  Common  Law  Courts  as  to  the  occasions 
on  which  security  for  costs  should  be  given,  was  adopted  by 
the  Court  of  Probate,  e.g.,  security  for  costs  was  required  of  a 
plaintiff  to  a  suit  when  resident  without  the  jurisdiction  of 


(/)  Cliukson  I).  Waterhouse,  29 
L  J.,  P.  &  M.  136. 

(j)  Doilge  v..  Meech,  1  Hogg. 
(ill 

CO  Reiinie  v.  Massie,  L.  E.  1  P. 
&  D.  118. 

(i)  Williams  v.  Qoude,  1  H'.gg. 
610.  Sutton  V.  Drax,  2  PhilL  323. 
And  just  as  an  executor  who 
proves  a  Will  is  entitled  to  taiC 
the  costs,  wliich  he  has  incurred, 
out  of  the  estate  without  any 
order  of  the  Court,  so  a  legatee, 
performing  the  duty  of  an  execu- 
tor, will  be  entitled  to  an  order 
that  hi.?  extra  costs  shall  be 
paid  nut  of  the  estate.  See  Wil- 
kinson V.  Corlield,  0  P.  D.  27. 
The  order  will  be  nomin*  tuspen- 


sarum:  Bremer  v.  Freem  Dea. 
&  Sw.  258.  See  also  Bewsher  v. 
Williauw,  3  Sw.  &  Tr.  62.  So 
a  next  of  kin  who  had  suc- 
cessfully opposed  a  Will  pro- 
pounded by  the  widow  of  the 
deceased  as  sole  executrix  named 
therein,  the  widow  not  being  con- 
demned in  costs,  was  held  to  be 
entitled  to  costs  out  of  the  estate  : 
Oritchell  v.  Critchell,  3  Sw.  &  Tr. 
41. 

{k)  Headington  v.  Holloway,  3 
Hagg.  280,  283. 

(0  Ibid. 

{II)  BurU  V.  Burls,  L.  R.  1  P.  & 
D.  472. 

(m)  Goldie  v.  Murray,  2  Curt. 
797. 
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E.  S.  C.  1883, 
Ord.  LXV., 
r.  6. 

Liability  of 
married  women 
to  give  security 
for  costs. 

Costs  in  case  of 
a  party 
opposing  VTill 
after  giving 
notice  under 
R.  S.  C, 
Ord.  XXI., 
r.  18. 

Costs  of  inter- 
veners. 


Costs  of  party 
calling  on  exe- 
cutor to  prove 
ft  Will. 
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the  Court,  but  was  not  required  of  a  defendant  in  a  similar 
position  :  Robson  v.  Rohson,  3  Sw.  &  Tr.  568.  It  should  be 
observed,  that  on  the  question  as  to  the  immunity  of  the 
defendant  from  giving  security  for  costs,  the  substantial,  and 
not  only  the  nominal,  position  of  defendant  and  plaintiff 
respectively  in  the  suit  should  be  considered,  as  in  certain 
cases,  in  the  Court  of  Probate,  the  nominal  position  of  plaintiff 
or  defendant  depends  on  the  mode  in  which  the  cause  com- 
menced :  Robson  v.  Robson,  ubi  sup. 

This  question  of  giving  security  for  costs  in  the  Probate 
Division  remains  governed  by  the  old  Common  Law  rules. 
The  amount  of  the  security  to  be  given  is  in  the  discretion  of 
the  Court. 

Married  women  suing  as  plaintiffs  without  their  husband's 
being  joined  are  not  since  the  Married  Women's  Property 
Act,  1882,  liable  to  give  security  for  costs  (n). 

As  to  the  position  of  a  party  opposing  a  Will,  and  giving 
notice  under  R.  S.  C.  Order  XXI.,  rule  18,  with  regard  to 
his  liability  to  pay  costs  under  the  practice  of  the  Prerogative 
Court,  the  Court  of  Probate,  and  the  Probate  Division  of  the 
High  Court,  respectively,  see  ante,  p.  281. 

There  is  no  definite  rule  as  to  the  payment  of  the  costR  bv 
or  to  interveners.  Each  particular  case  depends  on  its  own 
circumstances  (o). 

By  the  practice  of  the  Prerogative  Court,  as  it  has  been 
already  pointed  out  (pp.  280,  281),  the  next  of  kin,  a  creditor 
who  had  obtained  a  grant  of  administration,  or  an  executor 
under  a  former  Will,  had  a  right  to  call  upon  the  executor  to 
prove  the  Will  in  solemn  form,  without  being  liable  for 
costs,  provided  that  they  did  not  do  so  vexation9'7.    If  they 

(n)  Threlfall  v.  Wilson,  8  P.  D. 
18. 

(o)  For  an  instance  in  which 
the  interveners  have  1)een  allowed 
costs  out  of  the  estate,  see  OroBS  v. 
Croftw,  3  Sw.  &  Tr.  300,  but  see 
contra.  Cohin  v.  Fraser,  2  Hogg. 
,363.  Shaw  v.  Marshall,  1  Sw.  & 
Tr.  129.     An  heir  at  law  who  in- 


tervenes in  a  suit,  not  being  cited, 
and  opposes  a  Will,  is  entitled  to 
costs,  if  the  Will  is  pronounced 
against :  Rayson  v,  Parton,  L  R, 
2  P.  &  D.  38.  And  where  lie  is 
made  a  party  by  order  of  the 
Courtj  even  though  he  is  ultimately 
unsuccessful :  Singleton  v.  Tom- 
linson,  3  App.  Cases,  404. 
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exercised  this  right  vexatiously,  or  pleaded,  or  attempted  to 
set  up,  a  case  of  fraud,  which  they  were  not  justified  by  the 
evidence  in  doing,  they  were  liable  to  be  ordered  to  pay 
costs.  This  right,  however,  does  not  extend  to  a  residuary 
legatee  under  a  former  Will. 

If  they  put  an  executor  on  proof  after  he  had  taken  probate 
in  common  form,  they  did  so  at  the  risk  of  being  condemned 
in  costs. 

In  a  testamentary  suit,  condemnation  in  costs  includes  all 
the  charges  of  an  administrator  pending  suit  {p). 

The  Court,  in  a  case  where  a  defendant  had  destroyed  the 
Will  the  subject  of  proof,  held  that  it  had  power  to  condemn 
the  party  who  had  been  cite  J,  but  had  not  appeared,  in  the 
costs  of  the  suit  {q),  so  too  a  person  who  has  not  been  cited, 
nor  made  himself  a  party  to  the  suit,  but  who  has  entered  a 
caveat,  may  be  condemned  in  costs  (r). 

It  is  a  necessary  consequence  of  some  of  those  rules  of  the 
Court  of  Probate,  which  there  has  already  been  occasion  to 
notice,  that  a  Will  may  be  in  part  admitted  to  probate,  and  in 
part  may  be  refused.  Thus,  if  the  Court  shall  be  satisfied 
that  a  particular  clause  has  been  inserted  in  a  Will,  by  fraud, 
without  the  knowledge  of  the  testator  in  his  lifetime  (a),  or 
by  forgery  after  his  death  {t),  or,  it  should  seem,  if  he  has 
been  induced  by  fraud  tj  make  it  a  part  of  his  Will  (u), 
probate  will  be  granted  of  the  instrument  with  the  reservation 
of  that  clause.  Again,  where  a  clause  is  introduced  in  a 
testamentary  paper,  per  incuriam,  and  the  deceased  executes 
the  paper,  not  having  given  any  instructions  for  such  clau;:;e, 
and  it  not  having  been  read  over  to  him,  probate  will  be 
granted  of  the  remainder  of  the  paper,  omitting  such  clause  (x). 


What  costs  are 
included. 

Liability  of 
party  cited 
but  who  has 
not  appeared 
to  pay  costs. 


Probate  of  a 
Will  may  be 
in  part  granted 
and  in  part 
refused  : 


(p)  Fisher  v.  Fisher,  4  P.  D.  231. 

(<)  King  V.  OiUurd,  L.  R.  1  P. 
&D.  fi39. 

(r)  Ratcliffe  v.  Barnes,  91  L.  J., 
P.&M.fll. 

(«)  Barton  v.  Robins,  3  Phill. 
465,  note  (5). 

(0  Plume  V.  Beale,  I  P.  Wins. 
388. 


(u)  Allen  V.  McPhecson,  I  H.  of 
L.  191. 

(x)  In  the  goods  of  Duane,  2  Sw. 
&  Tr.  590.  In  the  goods  of  Oswald, 
L.  R.,  3  P.  &  D.  162.  See  Morasll 
V.  Mtirrell,  7  P.  D.  68.  The  re- 
quirements of  the  Court  before  it 
will  exclude  from  probate  part  of 
a  Will,  and  the  onus  probandi  are 


I      ^ 
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lift; 
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but  the  Court 
cannot  ex- 
punge. 
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So,  since  part  of  a  Will  may  be  established,  and  part  held  not 
entitled  to  probate,  if  actual  incapacity  be  shown  at  the  time 
of  the  execution  of  the  latter  part,  the  Will  shall,  in  such  case 
be  engrossed  without  it,  and  so  annexed  to  the  probate  (^). 
But  the  Court  cannot,  even  by  consent,  order  a  passage  of  the 
Will  to  be  expunged,  which  the  testator,  being  of  sound 
mind,  intended  to  form  part  of  it  (z).     But  though  the  Court 


much  discussed  in  Atter  v.  Atkin- 
son, L.  R.  1  P.  &  D,  670.  Guard- 
house V.  Blackburn,  L.  R.  1  P.  & 
D.  109,  Fulton  v.  Andrew,  L.  B. 
7  H.  L.  448.  In  the  goods  of 
Bushell,  13  P.  D.  7.  In  the  goods 
of  Huddleston,  63  L.  T.  (N.  S.) 
255.  In  the  goods  of  Boehm 
[1891],  P.  247.  Sir  J.  Hannen 
in  Morrell  v.  Morrell,  uhi  supra, 
ordered  the  word  "40"  to  be 
struck  out  of  the  four  places  in 
which  it  occurred  in  the  Will,  and 
in  his  judgment  said,  "  In  the  case 
of  Harter  v.  Hurter,  L.  R.  3  P. 
&  D.  11,  I  held  that  the  lan- 
guage of  a  Will  could  not  be 
changed  where  the  testator  had 
seen  the  words  and  adopted  them, 
but  in  Fulton  v,  Andrew,  where  a 
residuary  bequest  was  introduced 
into  the  Will  without  the  know- 
ledge of  the  testator,  the  clause 
containing  the  bequest  was  re- 
jected. If  80,  the  principle  may 
be  applied  to  a  single  word,  and, 
therefore,  on  the  ruling  of  the 
House  of  Lords  in  Fulton  v.  An- 
drew (L.  R.  7  H.  L.  448)  I  hold 
that  the  words  may  be  struck  out 
which  have  been  introduced  with- 
out the  authority  of  the  testator." 
But  where  the  rejection  of  part 
alters  the  sense  of  the  remainder, 
qucere,  whether  there  is  a  valid 
Will  within  the  meaning  of  1  Vict, 
c.  26,  s.  9.  Rhodes  v.  Rhodes,  7 
A.  C.  192. 


{y)  Billinghurst  v.  Vickers,  I 
Phill.  137.  Wood  v.  Wood,  xhil 
357.     Ante,  p.  36. 

(«)  So  where  a  legatee,  at  the 
request  of  the  testator,  signed  her 
name  to  the  Will,  and  the  testator 
subsequently  duly  executed  the 
Will  in  the  presence  of  two  wit- 
nesses, who  attested  it,  a  motion 
to  strike  out  the  name  of  the  lei^-a- 
tee  was  rejected :  In  the  goods  of 
Mitchell,  2  Curt.  QIC.  In  the 
goods  of  Forest,  2  S\v.  &  Tr.  334. 
In  the  goods  of  Raine,  34  L.  J,, 
P.  &  M.  125.  In  the  goods  of 
Smith,  3  Sw.  &  Tr.  589.  In  the 
goods  of  Sharman,  1  L.  R.  P.  &  D. 
661.  Where  a  Will  had  been 
executed  in  the  presence  of  two 
witnesses,  and  in  addition  to  their 
signatures  the  signature  of  a  third 
person,  who  was  also  residuary- 
legatee,  appeared  at  tlie  foot  of  tiie 
Will,  the  Court  received  evidence 
to  explain  why  such  signature  was 
written,  and,  being  satisfied  that  it 
was  not  written  with  the  intention 
of  attesting  the  signature  of  the 
testator,  ordered  it  to  be  omitted 
in  the  probate.  This  decision 
does  not  seem  quite  consistent 
with  the  earlier  cases,  and  parti- 
cularly not  with  In  the  goods  of 
Forest,  ubi  supra,  in  which  case 
Sir  C.  Cresswell  pointed  out  that 
if  the  signature  were  omitted  in 
the  probate  the  next  of  liin  would 
be  unable  in  a  Court  of  Construe- 
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cannot  expunge  any  words  from  the  original  Will,  it  has,  it 
eeems,  allowed  offensive  passages,  such  as  scurrilous  imputa- 
tions on  the  character  of  another  man,  to  he  excluded  from 
the  probate  and  copy  kept  in  the  Registry  (a). 

In  a  case  where  the  executor  and  universal  legatee  had 
been,  by  a  mistake  of  the  solicitor  who  drew  the  Will,  de- 
scribed therein  by  a  wrong  name;  (viz.  "my  nephew  Barton 
Wichoha Shuttleworth"  instead  of  "Barton  Nicholas  Bayley'') 
probate  was  granted  to  him  in  his  right  name,  the  testator's 
next  of  kin  consenting  (6).  But  the  Court  cannot,  even  by 
consent,  alter  the  Will  by  substituting  one  name  for  another, 
however  cogent  the  evidence  of  mistake  may  be  (c). 

Nor  has  the  Court,  under  any  circumstances,  power  to 
make  any  alteration  in  papers  of  which  probate  has  been 
granted.  Therefore,  where  the  Vice- Chancellor  of  England 
had  ordered,  that  two  promissory  notes,  which,  with  certain 
testamentary  indorsements  on  them,  had  been  admitted  to 
probate,  should  be  paid  in  a  certain  way,  and  that  having 
been  done,  he  further  ordered  that  the  notes  should  be 
cancelled,  Sir  H.  Jenuer  Fust  refused  to  direct  that  this 
order  should  be  carried  into  effect  (d). 

It  is  laid  down  by  Swinburne,  that  if  a  testament  be  maile 
in  writing,  and  afterwards  lost  by  some  casualty,  if  there  bo 
two  unexceptionable  witnesses  who  did  see  and  read  the 
testament  written,  and  do  remember  the  contents  thereof. 


S17 


Probate 
granted  in  his 
right  name  to 
an  executor 
wrongly  named 
in  the  Will : 


but  the  Will 
cannot  bo 
altered  : 


nor  cancelled 
in  part. 


Probate  of  a 
lost  Will : 


tion  to  raise  the  question  as  to 
whether  the  signature  was  that  of 
a  subscribing  witness  f-r^  that  per- 
sona signing  would  forfeit  oil  in- 
tertst  under  the  Will,  whereas  if 
the  signature  were  retained  it 
might  still  be  shown  that  the 
signature  was  not  that  of  a  sub- 
scribing  witness.  The  case  of  In 
the  goods  of  Sharman  («5t  sup.) 
seems  to  have  been  followed  in  the 
case  of  In  the  goods  of  Smith,  15 
P.  D.  2. 

(n)  Curtis  ».  Curtis,  33.    The 
words  sought  to  be  expunged  in 


that  case  were  in  the  Will  of  a 
husband  reflecting  severely  on  the 
conduct  of  his  wife.  In  the  goods 
of  Wartnaby,  1  Robert.  423.  Marsh 
V.  Marsh,  1  Sw.  &  Tr.  628.  In 
the  goods  of  Hony  wood,  L.  R.,  2  P. 
&  D.  2f)l. 

(6)  In  the  goods  of  Shuttleworth, 
1  Curt.  911. 

(c)  In  the  goods  of  Collins,  7 
Notes  of  Cos.  278.  In  the  goods 
ofBoehm[1891],  P.  247. 

(rf)  In  the  goods  of  Hughes,  2 
Robert.  341. 
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or  of  a  Will 
canr^elled  or 
destrojed  by 
fraud,  or  be- 
come illegible. 


Of  Prolate. 


[Pt.  I.  Bk.  IV. 


these  two  witnesses,  so  deposing  to  the  tenor  of  the  Will, 
are  sufficient  for  the  proof  thereof  in  foim  of  law  (e).  In 
such  cases  the  Court  will  grant  prohate  of  the  Will  "as 
contained  in  the  depositions  of  the  witnesses  "  (/) :  And,  at 
this  day,  it  is  quite  clear  that  the  contents  or  substance  of  a 
testamentary  instrument  may  be  thus  established,  though  the 
instrument  itself  cannot  be  produced,  upon  satisfactory  proof 
being  given  that  the  instrument  was  duly  made  by  the  testa- 
tor, and  was  not  revoked  by  him  (g).  Thus,  where  the  testator 
had  delivered  his  Will  to  A.  to  keep  for  him,  and  four  years 
afterwards  died,  when  the  Will  was  found  gnawn  to  pieces 
by  rats,  and  in  part  illegible ;  on  proof  of  the  substance  of 
the  Will,  by  the  joining  of  the  pieces,  and  the  memory  of 
witnesses,   probate  was   granted  (h).     So  if   a    Will,  duly 


(e)  Swinb.  Pt.  6,  8.  14,  pi.  4. 

(/)  Trevelyan  v.  Trevelyan,  1 
Phillim.  164.  Where  a  Will  has 
been  lost  and  evidence  of  its  con- 
tents is  supplied  by  the  production 
of  a  draft  and  of  the  parol  testi- 
mony of  persons  who  had  read  the 
Will  the  parol  evidence  must  be 
placed  side  by  side  with  the  draft, 
and  out  of  them  the  Court  will 
extract  the  contents  of  the  Will  to 
be  proved  :  Burls  v.  Burls,  L.  R. 
1  P.  &  D.  472. 

(g)  The  contents  of  a  lost  Will, 
like  those  of  any  other  lost  in- 
strument, may  be  proved  by 
secondary  evidence.  Declarations 
written  or  oral  made  by  a  tes- 
tator both  before  and  after  the 
execution  of  his  Will  are,  in  the 
event  of  its  loss,  admissible  as 
secondary  evidence  of  its  contents  : 
Sugden  v.  Lord  St.  Leonards,  1  P. 
D.  164.  Gould  V.  Lakes,  6  P.  D.  1. 

In  the  case  of  Sugden  v.  Lord 
St.  Leonards,  Hellish,  L.J.,  dis- 
sented from  the  judgment  of  the 
other  members  of  the  Court  as  to 
the  admissibility  in  evidence  of 


declarations  made  by  the  testator 
after  the  execution  of  tlie  Will, 
and  this  same  doubt  was  after- 
wards expressed  in  the  House  of 
LokIs  in  the  case  of  Woodward  f. 
Qoulsto^e,  1 1  App.  Ca3.,  in  wiiicli 
the  case  of  Sugden  v.  Lord  Si. 
Leonards  was  considered. 

The  contents  of  a  lost  Will  mny 
be  proved  by  the  evidence  uf  a 
single  witness  though  intercstoil. 
whose  veracity  and  conipeteiicy 
are  uuimpeached  :  Sugden  v.  Lurd 
St.  Leonards,  vid.  sup. 

See  al.so  the  late  case  of  Harris 
V.  Knight,  16  P.  D.  170,  where  the 
existence  and  contents  of  a  lost 
Will  and  the  handwriting  of  testa- 
tor and  attesting  witnesses  wiio  had 
died  sometime  after  the  testator 
were  proved  by  parol  evidence. 
The  circumstances  of  this  case 
were  very  peculiar,  and  Cotton, 
L.J.,  dissented  from  the  judgment 
of  the  rest  of  the  Court. 

{h)  Toller,  70.  As  a  genend 
rule,  the  Court  requires  the  draft 
or  copy  of  a  lost  or  destroyed  Will 
to  be  propounded  before  adniittiiifj 
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eiecat^i  is  destroyed  in  the  lifetime  of  the  testator,  withoat 
Us  knowledge,  it  may  be  pronounced  for,  upon  satisfactory 
proof,  being  given  of  its  having  been  so  destroyed,  and  ialso  of 
its  contents  (i).  And  where,  after  the  death  of  the  testator, 
his  Will  and  codicil  were  wrongfully  torn  by  his  eldest  son, 
the  Court,  having  by  means  of  some  pieces  which  were  saved, 
and  by  oral  evidence,  arrived  at  the  substance  of  the  instru- 
ments; pronounced  for  them  (k).  But  when  allegations  of 
this  sort  are  made,  they  must  be  supported  by  the  clearest 
and  most  stringent  evidence  (Z).    In  accordance  with  these  Parol  evidence 

,,-,       ,,        -,        ,«/-.  i-r.        !•      to  prove  con - 

decisions,  it  was  held  by  the  Court  of  Queen  s  Bench,  m  te.its  of  a  Will. 
Brown  v.  Brown  (in),  that  parol  evidence  was  sufficient  to 
prove  the  contents  of  a  Will  and  thereby  establish  it,  so  as  to 
revoke  a  Will  of  earlier  date.  And  Lord  Campbell  laid  it 
down  generally  that  parol  evidence  of  the  contents  of  a  lost 
instrument  may  be  received  as  much  when  it  is  a  Will  as  if  it 
were  any  other.  And  this  case  was  acted  on  on  several  occasions 
by  Sir  C.  Cresswell  («),  and  recently  by  the  Court  of  Appeal 
in  Sugden  v.  Lord  St.  Leonards  (o).  But  in  Wharram  v. 
H7i(tr»am(2)),  Sir  J.  P.  Wilde  appeared  to  doubt  the  sound- 
ness of  the  doctrine  in  Brown  v.  Brown,  by  reason  of  the 


it  to  probate  ;  but  see  In  the  goods 
ofBarber.L.  R.,  IP.  &D.  267. 

(t)  Trevelyan  v.  Trevelyan,  1 
Phillim.  149 :  see  also  Parker  v. 
Hickmoott,  1  Magg.  211,  as  to 
l,Tanting  piobatc,  in  its  original 
state,  of  a  Will  altered  without  the 
testator's  concurrence.  See  also  In 
the  goods  of  Cooke,  3  Curt.  737. 

(t)  Foster  v.  Foster,  1  Add.  462. 
Knight  B.  Cook,  1  Cas.  temp.  Lee, 
413.  Jn  the  goods  of  Leigh  [1892], 
P.  82.  See  also  Martin  v.  Laking,  1 
Hagg.  244,  where  the  widow,  after 
the  tcBtator's  death,  caused  his  Will 
to  be  destroyed,  and  probate  of  the 
ilraft  of  such  Will  was  granted. 

(I)  Huble  V.  Clark,  1  Hagg.  115. 
Wliarram  v.  Wharram,  3  Sw.  & 
Tr,  301,  307.    Moore  v.  White- 


house,  3  Sw.  &  Tr.  567. 

(m)  8  E.  &  B.  876. 

(n)  In  the  goods  of  Gardner,  1 
Sw.  &  Tr.  109,  where  the  Will  h,  ,d 
been  left,  during  the  mutiny,  in 
India,  and  probate  was  granted  of 
the  Will  as  contained  in  the  affi' 
davits.  See  also  In  the  goods  of 
Brown,  1  Sw.  &  Tr.  32,  where  the 
facts  were  the  same  as  those  in 
Brown  v.  Brown.  Wood  v.  Wood, 
L.  R.,  1  P.  &  D.  309. 

(o)  1  P.  D.  154.  See  ante,  p. 
318.  See  also  Woodward  v.  Gould- 
stone,  11  App.  Cas.  469. 

(p)  3  Sw.  &  Tr.  301,  which  case 
now  seems  to  be  overruled.  See 
per  Jessel,  M.R.,  in  Sugden  v. 
Lord  St.  Leonards,  1  P.  D.  154, 
at  p.  239. 
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' '  fr 

s- 

What  is 
' '  double  pro- 
bate." 


provision  in  the  10th  section  of  the  Wills  Act  that  "  no  Will 
shall  he  valid,"  "unless  it  he  in  writing,  &c."    And  the 
learned  judge  seemed  to  think  that  the  current  of  authorities 
had  somewhat  hastily  flowed  on  past  the  period  of  the  Wills 
Act,  without  any  notice  of  that  enactment.    But  with  the 
greatest  deference  it  may  be  observed  that  it  is  somewhat 
difficult  to  see  how  that  enactment  affects  the  question ;  and 
the  learned  judge  himself  on  a  subsequent  occasion,  where  a 
case  of  suppression,  or  if  not  of  destruction,  of  the  Will  was 
made  out,  granted  administration  with  the  Will  annexed  to  the 
residuary  legatee  {q).     So  where  a  codicil  had  been  burnt  by 
the  testator's  order,  but  not  in  his  presence,  as  required  by 
the  statute.  Sir  J.  Dodson  decreed  probate  of  a  draft  copy  (r). 
And  it  should  seem,   that  unless  in  cases  of  this  kind 
secondary  evidence  of  the  Will  were  allowed  to  be  sufficient, 
much  injustice  and  impunity  for  fraud  would  be  permitted. 
If  a  Will  be  wholly  or  partially  cancelled,  or  destroyed,  by  the 
testator  whilst  of  unsound  mind,  probate  will  be  granted  of  it 
as  it  existed  in  its  integral  state,  that  being  ascertainable  («). 
Probate  granted  to  one  of  several  executors,  enures  to  the 
benefit  of  all  (t).    Where  there  are  several  executors,  upon 
the  grant  of  probate  to  one  of  them,  it  is  usual  to  reserve 
power  of  making  a  like  grant   to  the  others.    But  this 
appears  to  be  unnecessary,  both  because  the  probate  aheady 
granted  enures  to  their  benefit  and  because  they  hare  a 
right  to  the  grant,  whether  the  power  be  reserved  or  not. 
There  is,  however,  what  in  the  Spiritual  Court  was  called  a 
double  probate ;  which  is  in  this  manner  :  The  first  executor 
that  comes  in  takes  probate  in  the  usual  form,  with  reserva- 
tion to  the  rest :  Afterwards,  if  another  comes  in,  he  also  is 
to  be  sworn  in  the  usual  manner,  and  an  engrossment  of  the 
original  Will  is  to  be  annexed  to  such  probate  in  the  same 
manner  as  the  first ;  and  in  the  second  grant  such  first  grant 


(q)  Podmore  v.  Whatton,  3  Sw. 
&  Tr.  449. 

(r)  In  the  goods  of  Dadds,  Dea. 
&  Sw.  290. 


(s)  Scruby  v.  Fordham,  1  Add. 
74. 

(0  Webster  v.  Spencer,  3  Bam, 
&  Aid.  363,  by  Bayley,  J. 
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is  to  be  recited.  And  so  on,  if  there  are  more  that  come  in 
afterwards  {x). 

If  there  be  several  executors  appointed  with  distinct 
powers,  as  one  for  one  part  of  the  estate,  and  another  for 
anotlier,  yet  there  being  but  one  Will  to  be  proved,  one 
proving  of  it  suffi'  es  (y).  So  if  B.  is  made  executor  for  ten 
years,  and  afterwards  C.  is  to  be  executor,  and  B.  proves  the 
Will,  and  the  ten  years  expire,  C.  may  administer  without 
any  further  probate  (2). 

The  Court  may  grant  a  limited  probate  where  the  testator 
lias  limited  the  executor  (a).  And  it  is  laid  down  (b)  that 
if  a  man  makes  and  appoints  an  executor  for  one  particular 
thing  only,  as  touching  such  a  statute  or  bond  and  no  more, 
and  makes  no  other  executor,  he  dies  intestate  as  to  the 
residue  of  his  estate,  and  as  to  this  specialty  only  shall  have 
an  executor,  and  must  have  a  Will  proved :  but  in  case  he 
makes  another  Will  for  the  residue  of  his  estate,  there  must 
be  two  Wills  proved.  However,  where  there  is  an  executor 
appointed  without  any  limitation,  the  Court  can  only  pro- 
Donnce  for  the  Will,  or  for  an  absolute  intestacy :  It  cannot 
pronounce  the  deceased  to  be  dead  intestate  as  to  the  residue, 
though  the  executor  may  eventually  be  considered  jnly  as  a 
trustee  for  the  next  of  kin  (c). 

Where  an  executrix  was  appointed  in  a  codicil,  which 
gave  her  a  legacy,  and  nominated  her,  together  with  an 
executor  named  in  a  previous  Will,  executors  of  the  Will 
and  codicil,  declaring  it  to  be  a  part  of  the  Will,  and  giving 
them  the  residue  in  moieties,  it  was  held  that  she  had  a 
right  to  propound  both  the  Will  and  codicil,  if  she  thought 
proper,  though  the  other   executor  prayed  probate  of  the 
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W  4  Bum,  E.  L.  310,  PhilU- 
more's  edition.  In  the  goods  of 
Bell,  L.  R.,  2  P.  &  D.  247. 

(!/)  Wentw.  Off.  Ex.  31,  14th 
edit.   Bac.  Abr.  Exors.  (C.)  4. 

(s)  Anon.  1  Freem.  313.  Anon. 
1  Chan.  Cas.  266.  See  Watkina 
«.  Brent,  1  Mylne  &  Cr.  104. 

W.E.— VOL.  I. 


(a)  1  Cas.  temp.  Lee,  280.  Davies 
V.  Queen's  Proctor,  2  Bobert.  413. 
In  the  goods  of  Beer,  ibid.  349. 

(6)  Wentw.  Off.  Ex.  30,  14th 
edit. 

(c)  Sutton  V.  Smith,  1  Cas.  temp. 
Lee,  276  :  See  Spiatt  v.  Harris,  4 
Hagg.  408,  409. 


.mmr 
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Will  alone,  and  opposed  the  codicil ;  for  if  the  codicil  was 
good,  it  was  part  of  the  Will,  and  gave  her  an  immediate 
interest  in  the  Will ;  and  if  she  propounded  and  proved  tbc 
codicil  alone,  the  next  of  kin  might  afterwards  oppose  the 
Will,  and  force  her  into  a  second  suit,  which  would  be 
unreasonable  {d). 

Probate  of  a  Will  cannot  be  granted  to  the  executor  while 
a  contest  subsists  about  the  validity  of  a  codicil ;  for  that 
being  undetermined,  it  does  not  appear  what  is  the  Will,  and 
the  executor  cannot  take  the  common  oath  (e). 

In  a  case  (/),  however,  where  a  question  arose  as  to  the 
validity  of  a  codicil  revoking  the  appointment  of  a  co-executor, 
and  the  estate  required  an  immediate  representation,  probate 
of  the  undisputed  instruments  was  granted  to  the  other 
executors,  with  consent  of  the  co-executor,  reserving  all 
questions  (r/). 

If  a  Will  has  been  proved  abroad,  probate  of  the  codicils, 
if  any,  must  be  granted  by  the  Court  which  granted  probate 
of  the  Will  (/i). 

It  has  already  appeared,  that  where  there  is  a  sole  executor, 
or  sole  surviving  executor,  the  office  is  transmissiblOj  and 
his  executor  becomes  the  representative  of  the  original  testa- 
tor (i)  :  and  in  such  a  case,  no  new  probate  of  the  original 
Will  is  requisite  {k). 

Where  a  married  woman,  before  the  Married  Women's 
Property  Act,  1882,  made  a  Will  by  virtue  of  a  power,  or  of 


(d)  Miller  v.  Sheppard,  2  Cos. 
temp,  Lee,  506. 

(e)  Neagle  u.  Castlehaven,  2  Cas. 
temp.  Lee,  246. 

(/)  Fowlisv.  Davidson,  4  Notes 
of  Cas.  149. 

(j)  Where,  however,  there  is  no 
lis  pendens,  but  the  Court  is  in- 
formed of  the  existence  of  codicils 
abroad,  which  cannot  be  produced, 
the  Court  will,  under  special  cir- 
cumatance!!,  grant  probate  of  papers 


forming  part  only  of  the  Will,  the 
executor  undertaking  to  prove  the 
other  papers  or  authentic  copies 
thereof,  when  they  arrive :  In  the 
goods  of  Robarts,  L.  R,  3  P.  &  D. 
110. 

(A)  In  the  goods  of  Miller,  8 
P.  D.  167. 

(t)  AnU,  p.  204. 

\k)  Wankford  v.  Wankford,  1 
Salk.  309. 


Ch.  IL  §  vii.'J     Practice  of  the  Court. 

property  enjoyed  by  her  separately,  such  Will,  as  there  has 
been  already  occasion  to  show,  might  be  admitted  to  probate, 
without  the  consent  of  her  husband  (I).  Where  the  Will 
Bought  to  be  established  was  made  by  her  under  a  power,  it 
vas  held  that  the  instrument  creating  the  power  must  be 
pleaded  in  the  allegation  of  the  executor,  and  exhibited  (m). 
The  probate,  however,  of  the  Will  of  a  feme  covert  before  the 
Act  was  not  general,  but  limited  to  the  property  over  which 
she  had  a  disposing  power  (n).  And  her  husband  was  entitled 
to  have  a  grant  of  administration  caterorum  (o). 

WTien  the  Will  of  a  married  woman,  made  before  the 
conimencement  of  the  Act  is  tendered  for  probate  on  the 
ground  that  she  had  separate  property,  a:ad  the  probate  is 
contested,  if  the  Court  is  satisfied  that  there  is  separate 
property  it  has  power  to  grant  probate  of  all  such  property  as 
the  testatrix  had  power  to  dispose  of  without  deciding  what 
that  property  is,  although,  in  general,  it  is  the  duty  of  the 
Court,  so  far  as  the  evidence  and  pleadings  enable  it  to  do  so, 
to  decide  judicially  of  what  such  property  consists  (p). 

Since  the  commencement  of  the  Married  Women's  Property 
Act,  1882,  the  limitation  in  the  probate  of  the  Will  of  a 
married  womsn,  to  which  reference  has  been  made  above, 
is  no  longer  required,  and  the  Court  will  make  a  general 
grant  (q). 

(I)  See  ante,  p.  50. 

(m)  Temple  v.  Walker,  3  Phillim. 
394.  In  the  goods  of  Monday,  1 
Curt.  590.  And  by  Rule  1 5  ( 1 862), 
P.  R.  (Non-contentious)  now  re- 
pealed, it  nnist  have  been  specified 
in  the  grant  of  the  probate,  &c. 
See  ante,  p.  53. 

(n)  Tappenden  v.  Walsh,  1 
Phillim.  352.  Tucker  v.  Inman, 
4  M.  &  Q.  1049.  Ledgard  v. 
Garland,  1  Curt.  286.  See  In  the 
goods  of  Boswell,  3  Curt.  744.  In 
the  goods  of  Martin,  3  Sw.  &  Tr.  1. 
In  the  goods  of  De  Pradel,  L.  R.,  1 
P.  &  D.  454.     In  the  goods  of 
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Richards,  L.  R.,  1  P.  &  D.  156. 
In  the  goods  of  Cubbon,  11  P.  D. 
169. 

(o)  Brenchley  v.  Lynn,  2  Robert. 
441,  471.  See  4  M.  &  G.  398,  per 
I'indal,  C.J. 

(p)  In  the  goods  of  Tharp,  3  P. 
D.  76. 

(ry)  In  the  goods  of  Price,  12 
P.  D.  137.  See  also  In  the  goods 
of  Homfray,  ib.  ]  38  n.  Re  Lambert, 
39  C.  D.  626.  These  cases  were 
decided  upon  the  New  Rules  of 
April,  1887.  Rules  15  and  18, 
of  which  the  following  is  the 
substance,  as  set  out  in  In  the 
Y  2 
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Will  of  feme 
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no  longer 
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P:  i 


The  eflfect  of  the  general  probate  is  only  to  enable  the 
executor  to  get  in  all  the  assets  of  the  wife  whether  she  has 
power  to  dispose  of  them  or  not,  and  it  does  not  affect  the 
beneficial  title  to  them  (r). 

In  general  cases,  if  the  Will  be  limited  to  any  specific 
effects  of  the  testator,  the  probate  shall  also  be  so  limited,  and 
an  administratio  caterorum  granted  («). 

Waen  the  Will  is  proved,  the  original  is  deposited  in  the 
registry  {t),  and  a  copy  thereof  in  parchment  is  made  ont 
deposit  of  Will  under  the  seal  of  the  Court,  and  delivered  to  the  executor, 

111  liPffistrv 

together  with  a  certificate  of  its  having  been  proved ;  and  such 
copy  and  certificate  are  usually  styled  the  probate. 

There  has  already  been  occasion  to  explain  the  nature  of 
a  probate  in  facsimile,  and  the  occasions  on  which  such  a 
probate  is  granted  (m).     The  operation  of  it  will  be  further 


Adminislratw 
caierorum. 


Probate 
making  out : 


Prohate  in 
fac  simile. 


goods  of  Price,  uli  sup, :  "  In  a 
grant  of  probate  of  the  Will  of 
a  married  woman,  or  the  Will  of 
a  widow  made  during  coverture, 
or  letters  of  administration  with 
such  Will  annexed,  it  shall  not  be 
necessary  to  recite  in  the  grant,  or 
in  the  oath  tc  '  ^ad  the  same,  the 
separate  persoi,  i  estate  of  the  tes- 
tatrix, or  the  power  or  authority 
under  which  the  Will  has  been,  or 
purports  to  have  been,  made.  The 
probate,  or  letters  of  administration 
with  Will  annexed,  in  such  cases 
shall  take  the  form  of  ordinary 
grants  of  probate  or  letters  of  ad- 
ministration  with  Will  annexed, 
without  any  exception  or  limita- 
tion, and  issue  to  an  executor,  or 
other  person  authorised  in  usual 
course  of  representation  to  take  the 
same  :  a  surviving  husband,  how- 
ever, being  entitled  to  the  same  in 
preference  to  the  next  of  kin  in 
case  of  a  partial  intestacy." 

(r)  Smart  v.  Tranter,  43  C.  D. 
587. 


(s)  Wentw.  Off.  Ex.  30,  14tli 
edit.    Toller,  67. 

(t)  See  Stat.  20  &  21  Vict.  c.  77, 
8.  66,  by  which  provision  is  made 
for  a  place  for  the  deposit  of 
original  Wills  when  proved.  Ank, 
p.  262.  On  one  occasion,  an  ori- 
ginal codicil,  of  which  probate  had 
been  granted,  containing  an  as- 
signment of  10,000/.  part  of  15,000/. 
secured  by  a  heritable  bond  in 
Scotland,  was  delivered  out  of  the 
Registry  of  the  Prerogative  Court, 
in  order  to  its  being  registered  in 
Scotland,  and  there  finally  de- 
posited ;  this  being  necessary  to 
carry  the  same  into  effect,  and  the 
codicil  itself  (termed  in  Scotland 
a  deed  of  disposition  or  assigna- 
tion) not  relating  to  any  property 
of  the  testator  in  this  country :  In 
the  goods  of  Nicholson,  2  Add. 
333.  See  also  In  the  goods  <•< 
Russell,  1  Hagg.  91.  Re  Napoleon 
Bonaparte,  2  Robert.  290. 

(u)  AnU,  p.  273. 
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considered  hereafter,  together  with  the  subject  of  the  effect  of 
probate,  and  letters  of  administration  generally  (x). 

If  a  Will  be  in  a  foreign  language,  the  probate  is  granted  of  Probata  of  Will 
a  translation  of  the  same  by  a  Notary  Public  (»/).      But  it  language, 
should  seem  that  the  Temporal  Courts  are  not  bound  by  it, 
and  may  themselves  correct  any  inaccuracy  in  it  {z). 

Where  the  probate  is  lost,  the  Spiritual  Court  never  granted  Lost  probate, 
a  second,  but  merely  an  exemplification  of  the  probate  from 
their  own  records,  and  such  exemplification  was  evidence  of 
the  Will  having  been  proved  (a). 

The  probate  may  be  revoked  either  on   suit  by  citation  Revocation  of 
{(.(J.  where  the  executor,  after  proof  in  common  form,  is  cited  clut^on  or 
to  prove  the  Will  in  solemn   form,  or   even   after  proof  in  -"^PP*^"'- 
solemn  form,   where   the   probate   is   shown   to   have  been 
obtained  by  fraud,  or  the  Will  of  which  it  has  been  granted  is 
proved  to  have  been  revoked,  or  a  later  Will  made)  (b),  or  on 
appeal  to  a  higher  tribunal.     But  it  will  be  more  convenient 
to  consider  the  mode  of  such  revocation,  and  its  consequences, 
at  a  future  stage,  conjointly  with  the  revocation  of  grants  of 
administration  ('•) . 


SECTION  VIII. 

Of  Mandamus  to  compel  Prolate. 

As  matters  testamentary  in  which,  before  the  passing  of  No  longer 
the  Judicature  Act,  the    Court    of  Probate  had    exclusive  ^rprobateTy 
jurisdiction,  are  by  that  Act  assigned  to  the  Probate  Division  "mandamus, 
of  the  High  Court,  it  seems  clear  that  the  power  to  compel 
probate  by  Mandamus  no  longer  exists. 

The  Queen's  Bench  Division  in  which,  as  the  successors  of 
the  old  Court  of  Queen's  Bench,  the  right  to  issue  a  Manda- 


(ir)  Post,  Pt.  I.  Bk.  VI.  Ch.  i. 
(y)  ToUer,  72. 

(«)  L'Fit  V.  L'Batt,  1  P.  Wms. 
i26.   Pott,  Pt.  I.  Bk.  VI.  Ch,  i. 
(fi)  Shepherd    v.   Shorthose,    1 


Stra.  412. 

(6)  Wentw.   Off.  Ex.   Ill,  112, 
14th  edit, 

(c)  Post,  Pt.  I.  Bk,  VI,  Ch.  u. 


I.  i 


326 


Of  Probate. 


[Pt.  I.  Bk.  IV. 


Pioliiitc  must 
be  obtained  of 
every  testa- 
meutary  in- 
.sti'unieut 
operating  on 
pei'soual  estate, 
but  not  neces- 
sarily of  one 
which  Joes  not 
ojwrate  on  per- 
sonal  estiito. 

No  probate  of 
jwpcr  neither 
(lisjiosing  of 
projierty  nor 
itppointing 
executor. 

A  coJicil,  how- 
ever, merely 
revoking  or 
confi  ruling 
former  Wills, 
should  be 
proved. 

A  Will  of  lands 
only  ought  not 
to  be  proved  in 
the  Probate 
Court : 


mus  is  vested,  is  powerless  to  control  by  Mandamus  the  pro- 
ceedings of  any  but  an  Inferior  Court ;  and  thus  it  has  no 
power  to  superintend  or  control  the  Judges  of  another  Division 
of  the  same  Court,  should  they  exceed  their  authority  or 
decline  to  exercise  the  jurisdiction  which  they  possess. 

In  the  former  Editions  of  this  Work,  Pt.  I.  Bk.  IV.  cb.  II. 
§  8,  will  be  found  a  reference  to  the  power  of  the  Temporal 
Courts,  formerly  existing  over  the  Ecclesiastical  Courts  exer- 
cised by  Mandamus  or  Prohibition. 


SECTION    IX. 

Of  what  Instruments  Probate  is  necessary,  and  what 
Instruments  ouffht  not  to  he  proved. 

If  an  instrument  be  testamentary  (d),  and  is  to  operate  on 
personal  estate,  whatever  may  be  its  form,  probate  of  it  must 
be  obtained  in  the  Court  of  Probate ;  otherwise  its  existence 
cannot  be  recognized  in  any  Court  of  law  or  equity. 

A  paper  which  neither  disposes  of  property  nor  appoints 
an  executor  generally  speaking  has  no  testamentary  character 
so  as  to  enable  the  Court  to  grant  probate  of  it  (c). 

But  a  codicil,  not  containing  any  disposition  of  property,  but 
simply  revoking  all  former  Wills,  is  of  a  testamentary  nature, 
and,  if  proved,  ought  to  be  admitted  to  probate  (/).  So  if 
the  executor,  after  probate,  discovers  any  testamentary  paper, 
ho  ought  to  bring  it  into  the  Court  of  Probate,  even  though 
it  be  a  mere  confirmation  of  the  Will  already  proved  (</). 

Where,  however,  a  Will  clearly  respects  land  only,  and  no 
personal  property,  it  ought  not  to  be  proved  in  the  Court  of 
Probate  (/»). 


riJM  : 


{d)  As  to  what  is  a  testamen- 
tary instrument,  see  post,  Ft.  iii. 
Bk.  V.  Ch.  II.  and  ante,  pp.  93, 
94,  et  »eq. 

(«)  Van  Straubenzee  v.  Monck, 
3  Sw.  &  Tr.  6. 


(/)  Brenchleyr.  Still,  2  Robert. 
162. 

ig)  Weddall  v.  Nixon,  17  Bear. 
16t). 

(A)  Habergham  v,  Vincent,  i 
Ves.  230,  by  Duller,  J.    In  the 


N 


Cb.  II.  §  IX.]      Of  what  Instruments  it  is  necessai^. 

But  if  a  Will  is  a  mixed  Will  concerning  both  lands  and 
goods,  it  must  be  proved  entirely  in  the  Court  of  Probate  (I,). 

So  the  nomination  of  executors  in  a  testamentary  paper, 
purp'^rtiug  to  dispose  of  real  property  only,  entitles  the 
document  to  probate  (l).  And  this  notwithstanding  the  re- 
nunciation of  the  executor  (m).  This  rule,  however,  does  not 
hold  good  in  the  case  of  the  Will  of  a  married  woman  made 
under  a  power  of  appointment,  and  disposing  of  real  property 
only :  for  the  Will,  although  it  is  in  the  form  of  a  Will  as 
required  by  the  instrument  giving  the  power,  is,  in  fact,  a 
conveyance  by  means  of  the  appointment  exercised,  and, 
although  an  executor  is  appointed,  the  executor  takes  nothing 
in  his  character  of  personal  representative.  If,  however,  a 
married  woman  making  a  Will  disposing  of  realty  only,  and 
appointing  executors  (m),  has  not  only  a  power  of  appointment 
given  her  by  the  deed,  but  also  a  vested  interest  to  her 
separate  use  in  the  real  property  apart  from  that  power,  and 
she  really  exercises,  not  only  what  rights  she  had  under  the 
power,  but  the  rights  which  she  has  beyond  it,  she  is  in  the 
position  of  a  feme  sole  with  regard  to  the  real  estate,  and  the 
Will  is  entitled  to  probate  (o). 

In  the  case  of  such  a  mixed  Will,  if  there  be  occasion  to 
prove  the  devise  of  the  land,  in  an  action  concerning  it,  it 
was  formerly  necessary  to  give  the  Will  itself  in  evidence  ; 
but  now  if  notice  is  given  of  the  intention  to  put  the  probate 
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ieciu,  of  a 
mixed  Will  of 
lands  and 
goods  : 

or  where 
executors  are 
appointed  in  a 
Will  of  Landa 
only. 

Probate  of  Will 
of  married 
woman  made 
under  power 
disijouing  only 
of  real  pro- 
perty : 


exception  to 
above  rule  : 


1 


ynods  of  Driimniond,  2  Sw.  & 
Tr.  8.  Ill  the  goods  of  Booth', 
L,  R.,  3  P.  &  D.  177.  A  Will, 
however,  disposing  of  freehold 
property  which,  by  the  doctrine  of 
equitable  conversion,  is  to  be  con- 
sidered 08  personal'y,  is  entitled  to 
probate  ;  In  the  goods  of  Gunn,  9 
P.D.242.  See  In  the  goods  of 
Bardin,  L.  R.,  1  P.  &  D.  32:). 

(k)  Pirlridge's  case,  2  Salk.  653. 

(1)  O'Dwyer  v.  Geare,  1  Sw.  & 
Tr.  466.  In  the  goods  of  Barden, 
L.R.,1P.&D.325.    In  the  goods 


of  Leesc,  2  Sw.  &  Tr.  442.  Brown- 
rigg  V.  Pike,  7  P.  D.  61.  In  th.. 
goods  of  Cubbon,  11  P.  D.  169. 
In  the  goods  of  Hornbuckle,  16 
P.  D.  149,  151.  £•?-.  also  Beard  v. 
Bennl,  .3  Atk.  72)  ante,\>.  164.  See 
further  In  the  goods  of  Loncnster, 
1  Sw.  &  Tr.  464. 

(m)  In  the  goods  of  Jordan,  L.  R., 
1  P.  &  I).  555. 

(n)  In  tlie  goods  of  Totnliuscn, 
6  P.  D.  20n. 

(o)  In  the  goods  of  Hornbuckle, 
16  P.  D.  149. 
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production  of 
original  Will  : 
how  procured  ; 


where  it  is 
doubtful 
whether  all 
the  property  is 
freehold,  pro- 
bate ought  to 
1)0  granted. 

When  probate 
necessary  of  a 
Will  made  in 
execution  of  a 
power. 


in  evidence,  the  probate  is  sufficient  evidence  of  the  "Will  and 
its  validity,  unless  the  party,  to  whom  such  notice  has  been 
given,  shall  himself  give  notice  that  he  intends  to  dispute  tlie 
validity  of  the  Will  {p). 

When  an  original  Will  is  required  to  be  produced  iu  Court, 
the  attendance  with  it  of  the  proper  officer,  in  whose  custody 
it  is  deposited,  may  be  procured  iu  the  same  manner  as  in 
other  cases  where  the  production  of  an  original  record,  or 
instrument  in  the  nature  of  a  record,  is  required. 

If  it  should  be  douhtftil  whether  some  part  of  the  property 
be  freehold,  the  Ecclesiastical  Court  always  held,  that  it 
ought  to  grant  probate ;  for  the  obvious  reason  that  the 
probate  may  be  necessary  to  the  purposes  of  justice,  and  no 
evil  can  arise  from  the  grant  of  it  (/•). 

Where  a  Will  is  made  iu  execution  of  a  power,  if  it 
relates  to  personalty,  it  must  be  proved  iu  the  Court  of 
Probate  («"*. 

There  has  already  been  occasion  to  show  that  this  has 
been  determined,  in  regard  to  an  appointment  by  the  Will 
of  a  married  woman,  which  it  is  now  settled,  the  Cnurts  of 
Equity  will  not  road,  until  it  has  been  duly  proved  as  a 
proper  Will  in  the  Court  of  Probate  (/).  But  though  a 
Court  of  Equity  cannot  give  effect  to  testamentary  papers 
without  probate,  it  may,  perhaps,  when  necessary,  order  an 
enquiry  for  the  very  purpose  of  sending  such  papers  to  be 
proved  (//). 


(/<)  Stat.  20  &  21  Vict.  c.  77, 
sect.  ()4.  See  ante,  p.  203  ;  post, 
p.  481. 

(r)  By  Sir  John  Niclioll,  in 
Tiiorold  V.  ThoroM,  1  Pliillim.  8, 0 : 
Si'c  ali-o  the  case  of  Durkin  v. 
Johnstone,  Preroj;.  17!)0,  decided 
by  Sir  W.  Wynne,  and  reported  in 
a  note  to  1  Phillim.  8. 

(<i)  See  Siigd.  on  Pow.  21,  6th 
edition.  Tnttnnll  v.  Hnnkej-,  2 
Moo.  P.  C.  342,  361,  352,  353. 
Guldsworthy  v.  Crossley,  4  Hare, 


140. 

(0  ir,  however,  ihc  Will  df  a 
married  woman,  made  \nv\vt  a 
power  of  appointment,  dispnsts  df 
real  property  only,  it  is  not  en- 
titled to  probate,  even  thongli  it 
containa  an  appointment  of  execu- 
tors :  In  the  goods  of  Tondinson, 
6  P.  D.  209.  But  see  In  the  Rootli' 
of  Hombuckle,  16  P.  D.  14i>,  for 
a  qualification  of  this  rule.  See 
ante,  p.  327. 

(u)  See  Brenchley  r.  Lynn,  2 


Ch.  II.  §  IX.]      Ofwliat  Instruments  it  is  necessary. 

However,  a  Will,  simply  in  execution  cf  a  power  affecting 
realty,  and  not  even  appointing  an  executor,  will  be  dealt 
with  in  Chancery  without  the  interference  of  a  Court  of 
Probate  {x). 

In  Pelham  v.  Nevjton  (y),  a  testatrix  directed  her  executor. 
to  deliver  certain  parcels  sealed  up,  and  directed  to  certain 
persons,  which  were  in  a  small  iron  chest,  to  the  persons  to 
whom  they  were  directed,  unopened,  and  desired  those  persons 
would  not  tell  one  another  what  was  contained  in  their  respec- 
tive papers :  Sir  G.  Lee  was  of  opinion  that  the  executors 
could  not  safely  deliver  them  unopened ;  for  if  they  should  he 
called  to  an  inventory,  they  could  not  give  in  one  on  oath, 
without  knowing  what  was  contained  in  those  parcels  ;  and  if 
tliey  assented  to  them  as  legacies,  and  there  should  not  be 
assets  sufficient  to  pay  the  debts,  they  would  be  guilty  of  a 
ikmskvit :  The  learned  Judge  therefore  decreed  those  parcels 
to  be  opened  in  the  presence  of  the  Registrar,  to  see  what 
was  contained  in  them :  they  were  accordingly  opened  in 
Court,  and  they  contained  bank-notes,  some  of  20/.,  and 
some  of  30/.  each,  of  which  a  schedule  was  made,  of  the 
names  of  the  persons,  and  of  the  sum  contained  under  each 
person's  name,  to  be  added  as  a  codicil  to  the  Will :  and  pro- 
bate was  decreed  of  the  Will,  and  all  the  aforesaid  papers,  to 
the  executors. 

In  Inrhiquin  v.  French  (z),  Lord  Thomond  by  his  Will 
gave  20,000/.  to  Sir  William  "N"  yndham ;  and  by  a  f'eed  poll 
of  the  same  duic,  which  referred  to  his  Will,  he  declared  that 
the  legacy  was  gv  n  to  him  upon  trust  for  Lord  Clare :  Sir 
William  WyndhaL    died  in  the  testator's  lifetime,  and  the 
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Will  to  be 
delivered  un- 
opened to 
legatees. 


Instruments  of 
which  probate 
is  not  neces- 
sary : 

Declaration  of 
trust : 


Robert.  468,  d  seq.,  by  Dr.  Lush- 
in^ton, 

(r)  Per  Bayley,  R,  4  Hngg.  64. 

(!/)  2  Cas.  tomp.  Lee,  46. 

(i)  1  Unx,  1.  This  case  is  also 
reported  in  AmWer,  p.  33,  and 
it  would  seem  from  the  judgment 
of  Hall,  V.C,  in  Re  Fleetwood. 
(15  Ch.  D.  p.  603),  that  the  report 


in  1  Cox,  upon  which  Lord 
Gifl'ard  relied  in  his  judgment  in 
Smith  V.  Attersoll,  is  incorrect  in 
that  tht  question  of  whether  there 
was  a  trust  was  not  really  decided  ; 
but  OS  Hall,  V.-C,  points  out. 
Smith  V.  Attersoll  has  been  re- 
ferred to  in  subsequent  cases. 
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A  Will  appoint- 
ing testamen- 
tary guardians : 
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deed  poll  was  not  proved :  The  question  was,  whether,  though 
the  legatee  named  in  the  Will  had  died  hefore  the  testator, 
the  person,  who  was  the  cestui  que  trust  of  the  legacy,  and 
was  substantially  the  legatee,  was  entitled  to  the  20,000/. 
under  the  deed  poll,  which  had  not  been  proved  as  a  testa- 
mentary paper:  Lord  Hardwicke  held,  that  the  deed  poll, 
though  never  proved,  sufficiently  declared  the  trusts  of  the 
legacy  of  20,000Z.,  and  decreed  accordingly. 

In  Smith  v.  Attersoll  (a),  a  testator  bequeathed  a  legacy  to 
A.  and  B.,  in  trust  for  certain  purposes,  which  the  Will 
stated  to  have  been  fully  explained  to  them ;  on  the  same 
day  a  paper  writing  was  signed  by  A.  and  B.  in  which  they 
declared  that  the  bequest  was  upon  trust  for  six  persons, 
whose  names  were  stated ;  and  after  their  signature,  some 
lines  were  added  in  the  handwriting  of  the  testator,  by  which 
a  seventh  person  (an  unborn  child)  was  admitted  to  a  share 
of  the  legacy :  Upon  a  bill,  filed  by  one  of  the  six  persons 
named  in  the  body  of  the  paper  writing.  Lord  Gilford,  M.li., 
recognized  the  paper  writing  as  a  valid  declaration  of  trust, 
though  it  had  not  been  proved  as  a  testamentary  paper. 

From  the  decisions  which  have   taken  place,  it  is  quite 


((»)  1  Rus8.  Chanc.  Cas.  26fi. 
As  to  the  cases  in  which  a  Court 
of  E(iiiity  will  give  ellect  to  a 
trust  not  disclosetl,  or  not  fully 
disclosed,  in  the  testamentary 
instrument,  and  as  to  wlmt  evi- 
dence is  admissible,  see  AIoss  v. 
Cooper,  1  T.  &  H.  362,  367  ; 
Irvine  v,  Sullivan,  L.  K,,  8  Eq. 
073.  The  whole  of  the  cases  are 
reviewed  by  Hall,  V.-C,  in  lie 
Fleetwood,  16  C.  D.  603. 

The  ground  upon  which  effect  is 
given  to  non-testamentary  docu- 
ments is  not  as  acts  of  the  testa- 
tor, but  rather  as  trusts  binding 
on  the  conscience  of  the  legatee. 

If  the  trust  is  expressed  on  the 
face  of  the  Will,  but  the  trusts  are 


not  fully  declared,  no  trust  aftti- 
wards  declared  by  a  paper  iint 
executed  as  a  Will  coukl  bo 
binding.  Johnson  v.  Bull,  r)  De  G, 
&  Sni.  85  ;  Briggs  v.  Penny,  3  Mac, 
&  G.  546  ;  Singleton  v.  Tonilinson, 
3  A  pp.  Cas.  404.  Ikit  the  legatee 
will  not,  in  such  a  case,  take  ii 
beneficial  interest,  but  will  Iw 
treated  as  trustee  for  the  next  of 
kin.  Re  Boyes,  26  Ch.  Div.  535. 
On  the  same  principle  the  Court 
will  enforce  the  trust  where  no 
trust  appears  on  the  face  of  the 
Will,  provided  the  Court  is  ratis- 
tied  that  there  has  Ijten  a  com- 
munication by  the  testator  ami 
acceptance  by  the  legatee.  lit 
Eoyes,  26  Ch.  D.  531.    And  it 


Ch.  II.  §  IX.]      Of  what  Instrii,.:-    '.  it  is  necessary. 

clear  that  it  is  not  necessary  that  a  Will  simply  appointing 
testamentary  guardians  should  be  proved  in  the  Court  of 
Probate  {b). 

Nor  is  it  necessary  to  prove  a  Will  in  the  Court  of 
Probate,  to  entitle  a  legatee  to  recover  a  legacy  out  of  real 
estate  (c). 

As  a  Cojrt  of  Equity  considers  money  directed  to  be  laid 
out  in  land,  as  land,  the  Court  of  Probate  has  no  jurisdiction 
over  a  devise  disposing  of  property  so  converted  (d) . 

And  where  freehold  property  is  by  the  doctrine  of  equitable 
conversion  to  be  considered  as  personalty,  a  Will,  disposing 
of  it,  is  entitled  to  probate  (<?)  :  but  the  proceeds  of  real 
property  sold  under  the  Settled  Estates  Acts,  and  not  yet 
converted  into  realty,  have  not  become  personal  property  in 
respect  of  which  the  Court  of  Probate  has  jurisdiction  (/). 
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would  appear  tliat  a  trust  by 
communication  with  the  lej,'atee 
maybe  created  by  a  communica- 
tion subsequent  to  the  Will.  Moss 
r.  Cooper,  IJ.  &  H.  352,  367  ;  but 
the  trust  must  be  communicated 
in  the  lifetime  of  the  testator. 
Re  Boyes,  26  Ch.  Div.  531. 

It  was  at  one  time  supposed  that 
parol  evidence  was  not  admissible 
to  prove  the  trusts  in  cases  where 
the  trust  is  referred  to  in  the  Will, 
and  that  such  evidence  was  ex- 
cluded by  the  eU'ect  of  tlie  Wills 
Act,  but  it  would  appear  from 
lit  Fleetwood,  uhi  mip.,  that  this 
distinction  between  the  case  of  a 


trust  mentioned  on  the  face  of  the 
Will  and  a  trust,  the  existence  of 
which  is  undisclosed,  cannot  be 
supported. 

(b)  Gilliat  v.  Gilliat,  3  Phillim. 
222.  Lady  Chester's  Case,  1  Ventr. 
207.  In  the  goods  of  Morton, 
3  Sw.  &  Tr.  422. 

(c)  Tucker  v,  Phipps,  3  Atk. 
361. 

(d)  By  Lord  Hardwicke,  in 
Pullen  V.  Ready,  2  Atk.  590. 

(e)  In  the  goods  of  Gunn,  {) 
P.  D.  242.  See  In  the  goods  of 
Barden,  L.  K.  1  P.  &  D.  325. 

(/)  In  the  goods  of  Lloyd, 
9  P.  D.  65. 
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CHAPTER  THE   THIRD. 

OF   THE   MAKING   AND   PROBATE   OF   THE   WILLS   OF   SEAMEK 
AND   MABINES. 

It  has  already  been  stated,  that  the  Statute  of  Frauds 
contains  an  exception  as  to  Wills  made  by  "  any  soldier 
being  in  actual  military  service,  or  any  mariner  or  seamaa 
being  at  sea"  (a).  This  exception  is  continued  by  the 
1  Vict.  c.  26,  by  the  11th  sect,  of  which  it  is  provided  and 
enacted,  "  that  any  soldier  being  in  actual  military  service,  or 
any  mariner  or  seaman  being  at  sea,  may  dispose  of  his 
personal  estate  as  he  might  have  done  before  the  making  of 
this  Act"  (?>). 

With  regard  to  tho  Wills  of  seamen  and  marines  and  the 
disposal  of  their  effects,  various  statutes  have  been  passed 
from  time  to  time.  Those  which  are  now  in  force  are  28  k 
29  Vict.  c.  72,  28  &  29  Vict.  c.  Ill,  and  an  Order  in  Council 
of  Dec.  28th,  1865. 

By  Stat.  28  &  29  Vict.  c.  72,  s.  2,  the  term  "  seaman  or 
marine "  means  a  petty  officer  or  seaman,  non-commis- 
sioned oificer  of  marines  or  marine,  or  other  person  forming 
part  in  any  capacity  of  the  complement  of  any  of  her 
Majesty's  vessels,  or  otherwise  belonging  to  her  Majesty's 
naval  or  marine  fuice,  exclusive  of  commissioned,  warrant, 
and  subordinate  officers,  and  assistant  engineers,  and  of 
kroomen(<f). 

8.  "  A  Will  made  after  the  commencement  of  this  Act  by 
any  person  at   any  time  previously  to  his  entering  into 


been  put  upon  the  term  "  mariner 
or  seaman"  within  sect.  11  of  the 


(o)  See  ante,  pp.  103, 104. 
(b)  See  ante,  pp.  63,  104,  106. 
((J)  This    definition  ia   not   bo      Wills  Act.    See  ante,  p.  105, 
wide  as  the  meaning  which  has 
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service  as  a  seaman  or  marine  shall  not  be  valid  to  pass 
any  wages,  prize  money,  bounty  money,  grant  or  other 
allowance  in  the  nature  thereof,  or  other  money  payable 
by  the  Admiralty,  or  any  eflfects  or  money  in  charge  of  the 
Admiralty." 

4.  "  A  Will  made  after  the  commencement  of  this  Act  by  Sect.  4. 

....  .         1     11         ,  1       Will  invalid  if 

any  person  while  serving  as  a  seaman  or  marine  shall  not  be  combined  with 
valid  for  any  purpose  if  it  is  vyritten  or  contained  on  or  in  ^l^^H^y 
the  same  paper,  parchment  or  instrument  with  a  power  of 
attorney."  {e) 

5.  "A  Will  made  after  the  commencement  of  this  Act  by  Sect.  5. 

.  .  ,  Regulations  for 

any  person  while  serving  as  a  seaman  or  marine,  or  when 
he  has  ceased  so  to  serve,  shall  not  be  valid  to  pass  any 
wages,  prize  money,  bounty  money,  grant,  or  other  allowance 
in  the  nature  thereof,  or  other  money  payable  by  the  Ad- 
miralty, or  any  eflfects  or  money  in  charge  of  the  Admiralty, 
unless  it  is  made  in  conformity  with  the  following  provi- 
sions :— 

(1.)  Every  such  Will  shall  be  in  writing  and  be  executed  with 
the  formalities  required  by  the  law  of  England  in  the 
case  of  persons  not  being  soldiers  in  actual  military 
service  or  mariners  or  seamen  at  sea ; 
(2.)  Where  the  Will  is  made  on  board  one  of  her  Majesty's 
ships,  one  of  the  two  requisite  attesting  witnesses  shall 
he  a  commissioned  oflScer,  chaplain,  or  warrant  or  sub- 
ordinate ofiScer  belonging  to  her  Majesty's  naval  or 
marine  or  military  force ; 
(3.)  Where  the  Will  is  made  elsewhere  than  on  board  one  of 
her  Majesty's  ships,  one  of  the  two  requisite  attesting 
witnesses  shall  be  such  a  commissioned  oflQcer  or 
chaplain,  or  warrant  or  subordinate  officer  as  aforesaid, 
or  the  governor,  agent,  physician,  surgeon,  assistant 
surgeon,  or  chaplain  of  a  naval  hospital  at  home 
or  abroad,  or  a  justice  of  the  peace,  or  the  in- 
cumbent, curate,  or  minister  of  a  church  or  place  of 


(e)  See  ante,  p.  44. 
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wo.-ship  in  the  parish  where  the  Will  is  executed,  or  a 
British  consular  officer,  or  an  officer  of  customs  or  a 
notary  j.nblic. 
A  Will  made  in  conformity  with  the  foregoing  provisions 
shall,  as  regards  such  wages,  money,  or  effects,  be  deemed 
to  be  well  made  for  the  purpose  of  being  admitted  to  probate 
in  England ;  and  the  person  taking  out  representation  to  the 
testator  under  such  Will  shall  exclusively  be  deemed  the 
testator's  representative  with  respect  to  such  wages,  monev, 
or  effects." 

6.  "  Notwithstanding  anything  in  this  or  any  other  Act,  a 
Will  made  after  the  commencement  of  this  Act  by  a  seaman 
or  marine  while  he  is  a  prisoner  of  war  shall  (as  far  as 
regards  the  form  thereof)  be  valid  for  all  purposes  if  it  is 
made  in  conformity  with  the  following  provisions  :— 

(1.)  If  it  is  in  writing  and  is  signed  by  him,  and  his  signature 
thereto  is  made  or  acknowledged  by  him  in  the  presence 
of  and  is  in  his  presence  attested  by  one  witness, 
being  either  a  commissioned  officer  or  chaplain  be- 
longing to  her  Majesty's  naval  or  marine  or  military 
force,  or  a  warrant  or  subordinate  officer  of  her 
Majesty's  navy,  or  the  agent  of  a  naval  hospital,  or  a 
notary  public ; 

(2.)  If  the  Will  is  made  according  to  the  forms  required  by 
the  law  of  the  place  where  it  is  made  ; 

(3.)  If  the  Will  is  in  writing  and  executed  with  the  for- 
malities required  by  the  law  of  England  in  the  case  of 
persons  not  being  soldiers  in  actual  military  service  or 
mariners  or  seamen  at  sea." 

7.  "  Notwithstanding  anything  in  this  Act,  in  case  of  a  Will 
made  after  the  commencement  of  this  Act  by  any  person 
while  serving  as  a  marine  or  seaman,  and  being  either  in 
actual  military  service  or  a  marii^er  or  a  seaman  at  sea,  the 
Admiralty  may  pay  or  deliver  any  wages,  prize  money,  bounty 
money,  grant,  or  other  allowance  in  the  nature  thereof,  or 
other  money  payable  by  the  Admiralty  or  any  effects  or  money 
in  charge  of  the  Admiralty,  to  any  person  claiming  to  be 
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entitled  thereto  under  such  Will,  though  not  made  in 
conformity  with  the  provisions  of  this  Act,  if,  having  regard 
to  the  special  circumstances  of  the  death  of  the  testator,  the 
Admiralty  are  of  opinion  that  compliance  with  the  require- 
ments of  this  Act  may  be  properly  dispensed  with." 
Bv  the  Order  in  Council  of  Dec.  28th,  1865,  it  is  provided :  Onier '« 

,  TTTMi      Council,  Dec. 

Sect.  3,  that  m  the  office  of  the  mspector  of  seamen  s  Wills  28,  186.5. 
there  shall  be  a  repository  for  the  Wills  of  seamen  and  S.  3 : 
marines.    Sect.  4,  that  such  Wills  intended  to  pass  naval  s.  4 : 
nssets  (defined  by  Sect.  2  to  be  all  property  affected  by  28  & 
29  Vict.  c.  Ill)  may,  as  soon  as  practicable  after  execution,  be 
sent  to  the  Secretary  of  the  Admiralty  to  be  examined  by  the 
inspector.    Sect.  5,  that  the  Will  is  to  be  registered  by  the  s-  5 : 
inspector,  together  with  certain  particulars  therein  mentioned. 
Sect.  6  provides  for  the  return  to  the  intending  testator  of  a  s.  6 : 
Will,  which  appears  to  the  inspector  to  be  invalid  on  account 
of  any  informality  or  of  non-accordance  in  any  respect  with 
28  &  29  Vict.  c.  72,  or  otherwise,  and  for  the  statement  in 
vfriting  of  his  objection  and  the  mode  of  removing  it.    Sect.  7  ".  7  : 
provides  for  the  stamping  of  a  Will  which  appears  valid,  for 
its  being  placed  under  seal  in  the  repository  provided,  and  for 
the  issue  of  a  receipt  for  it  to  the  testator.     Sect.  8  provides  s.  s : 
that :  "  With  reference  to  every  such  Will  the  inspector  shall 
also  proceed  as  follows  : — (1)  He  shall,  with  all  convenient 
speed,  issue  to  the  person  appointed  executor,  if  any,  a  cheque 
of  the  will,  not  giving  any  information  respecting  the  tes- 
tator's disposition  of  his  property,  but  containing  directions 
as  to  the  steps  to  be  taken  on  the  testator's  death.     (2)  If 
there  is  not  any  person  appointed  executor,  then,  with  the 
assent  of  the  testator,  either  implied  by  the  mode  of  trans- 
mission of  the  Will  to  the  admiralty  office  or  expressed,  but 
not  otherwise,  he  shall  with  all  convenient  speed  issue  to  the 
residuary  or  the  universal  legatee,  or  other  person   most 
beneficially  interested  under  the  Will,  a  cheque  in  lieu  of  tho 
Will,  containing  directions  as  to  the  steps  to  be  taken  on  the 
testator's  death.    (3)  If  in  any  such  last  mentioned  case,  by 
reason  of  the  absence  of  such  assent,  a  cheque  is  not  issued 
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in  the  testator's  lifetime  then  he  shall,  with  all  convenient 
speed,  after  the  testator's  death  issue  to  the  residuary  or  the 
universal  legatee,  or  other  person  most  beneficially  interesteil 
under  the  Will,  a  cheque  in  lieu  of  the  Will,  containing  direc- 
tions as  to  the  steps  to  be  taken  in  const  quence  of  the  tes- 
tator's death." 

Sect.  9  provides  for  the  case  of  a  Will  not  deposited  by  the 
testator  in  his  lifetime  that  it  shall  be  sent  as  aforesaid  by 
the  executor  or  other  person  having  possession  of  it.  Sect.  10 
contains  the  same  provisions  for  Wills  deposited  after  tbe 
testator's  death  as  Sect.  5.  Sect.  11  provides  in  cases  wbt  e 
the  Will  appears  invalid,  as  in  Sect.  6,  that  the  inspector 
shall  as  soon  as  may  be  give  notice  in  writing  to  the  executor, 
or  if  none  to  the  residuary  or  universal  legatee,  oi  otber 
person  most  ber"flcially  interested  under  the  alles^ed  Will, 
informing  him  lat  it  is  stopped  and  stating  the  reason. 
Sect.  12  provides  that  where  the  Will  appears  valid  tbe 
inspector  shall  have  it  stamped  and  issue  to  the  executor,  or 
if  none  to  the  residuary  or  universal  legatee,  or  other  person 
most  beneficially  interested  under  the  Will,  a  cheque  in  lieu 
of  the  Will  containing  directions  as  to  the  steps  to  be  taken 
in  consequence  of  the  testator's  death.  Sect.  18.  "  Where  a 
seaman  or  marine  dies  leaving  a  Will,  and  a  cheque  has  been 
issued  in  pursuance  of  the  foregoing  provisions,  the  following 
steps  shall  be  taken  (in  cases  where  this  course  of  proceeding 
is  applicable)  by  and  with  respect  to  the  holder  of  the 
cheque : — (1)  The  officiating  minister  of  the  parish  or  dis- 
trict parish  wherein  the  holder  of  the  cheque  resides  shall  on 
his  request  examine  him  and  two  inhabitant  householders  of 
the  parish  produced  by  him  for  the  purpose.  (2)  In  the 
presence  of  the  minister,  the  holder  of  the  cheque  shall  sign 
the  application,  and  the  householders  shall  sign  the  certiti- 
cate  subjoined  to  the  cheque  (all  blanks  being  first  filled  up 
according  to  truth,  and  the  minister  having  first  read  over  to 
the  holder  of  the  cheque  and  householders  the  caution  printed 
on  the  cheque),  for  which  purpose  the  holder  of  the  cheque 
and  householders  shall  attend  at  such  time  and  place  as  the 
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minister  appoints.  (3)  The  minister  being,  on  examination 
of  the  holder  of  the  cheque  and  householders,  satisfied  of  the 
truth  of  their  statements,  and  of  the  holder  of  the  cheque 
being  the  executor,  or  otli'  r  person  therein  d<jscribed  as 
nnalified  to  act,  and  of  the  persons  certifying  being  inhabitant 
householders  of  the  parish,  and  having  seen  the  parties  sign 
the  application  and  certificate  respectively,  shall  add  a  descrip- 
tion of  the  height,  complexion,  colour  of  eyes  and  hair  and 
age  of  the  holder  of  the  cheque  and  of  any  observable  pecu- 
liiirities  of  person  about  him,  and  shall  certify  to  the  several 
particulars  by  subscribing  his  signature  thereto.  (4)  The 
holder  of  the  cheque  shall,  I  ''ore  signing  the  application, 
pay  to  the  minister  a  fee  of  "2.8.  6d.  for  his  trouble  in  the 
matter.  (5)  The  application  and  certificates  being  completed, 
the  minister  shall  return  them  with  the  cheque  addressed  as 
directed." 

Sect.  14.  "  If  the  inspector,  on  the  return  of  the  cheque,  s.  14  ; 
application,  and  certificates,  is  satisfied  of  the  right  of  the 
claimant  he  shall  proceed  as  follows  : — (1)  In  case  repre- 
sentation is  required  or  intended  to  be  taken  out,  he  shall 
mdorse  on  the  original  Will  a  certificate  (in  such  form  and  to 
such  effect  as  he  thinks  fit)  to  enable  the  claimant  to  take 
out  representation,  and  shall  deliver  the  Will  to  the  claimant ; 
and  probate,  obtained  in  accordance  with  the  certificate,  being 
produced  to  the  inspector  and  registered  and  being  indorsed 
by  him  as  available  for  receipt  of  naval  assets,  shall  be  so 
available.  (2)  In  case  representation  is  not  required  or  in- 
tended to  be  taken  out,  the  inspector  shall  issue  to  the 
claimant  a  certificate,  which  shall  be  available  for  receipt  of 
naval  assets,  without  probate." 

Sect.  LI.  "  If  the  inspector,  on  the  return  of  the  cheque,  8.  15 
application,  and  certificates,  is  not  satisfied  of  the  right  or  fit- 
ness of  the  claimant,  he  may  (by  indorsement  on  the  original 
^Vill)  certify  to  that  eff'ect,  and  that  he  declines  to  interfere  ; 
or  it  he  thinks  fit,  he  may  (by  indorsement  on  the  original 
Will)  cortify  his  objections  for  the  information  of  the  Court 
out  of  which  representation  would  be  taken,  and  if  the  Court 
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thinks  fit  to  grant  probate  to  the  claimant,  the  same,  bein^ 
produced  to  the  inspector  and  registered,  shall  be  indorsed  by 
him  as  available  for  receipt  of  naval  assets  and  shall  be  so 
available  accordingly." 

Sect.  16  provides  that  the  minister  shall  advise  the  admi- 
ralty by  letter  of  his  reasons  if  he  is  not  satisfied  that  the 
holder  of  the  cheque  is  the  person  qualified  to  act  according 
to  it.  Sect.  17  provides  that,  where  probate  has  been  obtained 
without  the  inspector's  certificate,  and  naval  assets  form  part 
of  the  effects,  the  inspector  may,  if  satisfied  that  representa- 
tion has  been  obtained  by  the  proper  person,  admit  the  pro- 
bate as  authority  for  the  receipt  of  naval  assets  by  indorsement 
thereon,  and  that  it  shall  be  available  accordingly. 

For  further  information  as  to  the  disposal  of  money  and 
effects  under  the  control  of  the  admiralty  belonging  to  de- 
ceased officers,  seamen,  and  marines  of  the  Royal  Navy,  and 
marines  and  other  persons,  see  stat.  28  &  29  Vict.  c.  Ill, 
the  Order  in  Council  just  referred  to  and  Tristram  &  Coote's 
Probate  Practice,  Pt.  I.  Ch.  IV.  With  regard  to  the  Wills 
of  merchant  seamen,  the  Merchant  Shipping  Act  (17  &  18 
Vict.  c.  104)  provides,  by  Sections  200  and  201,  for  the  mode 
of  payment  by  the  Board  of  Trade  of  the  money  and  effects  of 
deceased  seamen  and  apprentices. 


k    \ 


889 


BOOK    THE     FIFTH. 

OF  THE  ORIGIN  OF  ADMINISTRATION  :  AND  OF  THE 
APPOINTMENT  OF  ADMINISTRATORS. 


CHAPTER    THE    FIRST. 

IN  WHAT  COURT  ADMINISTRATION  MUST  BE  TAKEN  OUT  :  AND 
THEREWITH  OF  WHAT  MAY  BE  DONE  BY  THE  ADMINISTRATOR 
BEFnBE  LETTERS   OP    ADMINISTRATION   ARE    GRANTED. 

ix  case  a  party  makes  no  testamentary  disposition  of  his 
personal  property,  he  is  said  to  die  intestate  (<i) :  the  conse- 
quences of  which  it  is  now  proposed  to  consider. 

SECTION  I. 

In  what  Court  the  Letters  of  Administration  shall  be 
obtained. 

la  ancient  time,  when  a  man  died  without  making  any 
disposition  of  such  of  his  goods  as  were  testable,  it  is  said 
that  the  king,  who  is  parens  patrice,  and  has  the  supreme 
care  to  provide  for  all  his  subjects,  used  to  seize  the  goods 
of  the  intestate,  to  the  intent  that  they  should  be  preserved 
and  disposed  for  the  burial  of  the  deceased,  the  payment  of 
his  debts,  to  advance  his  wife  and  children,  if  he  had  any, 
and  if  not,  those  of  his  blood  (6).  This  prerogative  the  King  Ancient  prcro- 
continued  to  exercise  for  some  time  by  his  own  ministers  of  ^**Jj®  f  *•** 
justice,  and  probably  in  the  County  Court,  where  matters 
of  all  kinds  were  determined ;  and  it  was  granted  as  a  fran- 


(o)  2  Black.  Coium.  494. 


(&)  Hensloe's  case,  9  Co.  38,  6. 
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cbise  to  many  lords  of  manors,  and  others,  who  had,  until 
the  passing  of  the    Court    of   Probate    Act,  a   prescriptive 
right  to  grant  administration  to  their  intestate  tenants  ami 
suitors  in    their    own   Courts    Baron   and   other  Courts  (r). 
Afterwards  the   crown,  in   favour    of  the    Church,  invested 
the  prelates    with    this    branch    of   the   prerogative :  for  it 
was  said,  none  could  be  found  more  fit  to  have  such  care 
and   charge  of  the  transitory  goods    of  the  deceased,  than 
the  Ordinary,  who  all  his  life  had  the  cure  ard  charge  of  his 
soui.     The  goods  of  the  intestate  being  thus  vested  in  the 
Ordinary,  as  trustee  {d)  to  dispose  of  them  in  jnos  umi^,  it 
has  been  said  that  the  clergy  took  to  themselves  (under  the 
name   of   the  church   and   poor,)  the   whole  residue  of  the 
deceased's   estate,   after  the   parti's  rotiouahilcs  of  the  wile 
and    children  had  been    deducted,  without  paying  even  his 
lawful  debts  and  charges  thereon :  until  by  stat.  Wostm.  2, 
(13  Edw.  I.  c.  19),  it  was  enacted  that  the  Ordinary  sliouLl 
be  bound  to  pay  the  debts  of  the  intestate  as  fur  as  his  goods 
extended,  in  the  same  manner  that  executors  were  bound  in 
case  the  deceased  had  left  a  "Will  (c).     Hownver,  in  SncUiiuis 
case,  it  was  lesolved   that,  if  the  Ordinary  took  the  goods 
into  possession,  he   was   chargeable   with  the  debts  of  the 
intestate  at  common    law,  and   that  the  scat.  West.  2  was 
made  in  affirmance  of  the   common  law  (/).    But  though 
the  Ordinary  was  (either  at  common  law,  or  by  force  of  this 
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(c)  2  Black.  Coram.  494  ;  see 
ante,  p.  236. 

((/)  The  clergy  had  never,  at  any 
time,  in  this  country,  by  law,  any 
beneficial  interest  in  the  property 
of  intestates,  but  merely  the  right 
or  duty  of  jurisdiction  and  admin- 
iHtration,  and  the  right  of  posses- 
sion for  the  latter  purpose  ;  Dyke 
V.  Walford,  5  Moo.  P.  C.  434. 

(e)  2  Black,  Coram.  495.  The 
32nd  aiticle  of  the  Magna  Charta, 
extorted  from  King  John,  expressly 
provides  against  these  abuses  ;  but 


it  is  a  curious  fact,  and  one  which 
strongly  marks  the  iiillueiice  ut 
the  papal  power  in  Enylaiid  at 
that  period,  that  tins  article  w.i* 
wholly  omitted  in  the  Mn|,'ti.i 
Charta  of  Hen.  III.  :  Note  t  > 
Warwick  v.  Greville,  1  Pliillii" 
124,  by  the  learned  reporter. 

(/)  5  Uep.  82,  b.  See  alfo 
Hensloe's  case,  9  Rep.  39,  /*,  wlicic 
Lord  Coke  lays  down  tlie  Mine 
law,  and  cites  several  nuthoritios 
in  support  of  it :  Cora.  Di^' 
Administrator  (A.). 
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statute.)  liable  to  the  creditors  for  their  just  and  lawful 
(leiiiands,  yet  the  residuum,  after  payment  of  debts,  remained 
still  in  his  hands,  to  be  applied  to  whatever  purposes  the 
conscience  of  the  Ordinary  should  approve.  The  flagrant 
a'uses  of  which  power  occasioned  the  Legislature  to  inter- 
pose, in  order  to  prevent  the  Ordinaries  from  keeping  any 
longer  the  administration  in  their  own  hands,  or  those  of 
tbeir  immediate  dependents  :  and  therefore  the  statute  of 
31  Edw.  III.  st.  1,  c.  11,  provides,  "  vhat  in  case  where 
a  man  dieth  intestate,  the  Ordinaries  shall  depute  of  the  next 
and  most  lawful  friends  of  the  dead  person  intestate  to 
administer  his  goods :  which  persons  so  deputed  shall  have 
action  to  -leraand  and  recover,  as  executors,  the  debts  due  to 
the  said  deceased  intestate,  in  the  King's  Court,  to  administer 
and  Jispend  for  the  soul  of  the  dead :  and  shall  answer  also 
in  the  King's  Court,  to  others  to  whom  the  said  deceased 
v.as  lioldeu  and  bound,  in  the  snme  manner  as  executors 
shall  answer.  And  they  shall  be  accountable  to  the  Ordi- 
naries as  executors  be  in  the  case  of  testament,  as  well  as  of 
the  time  past  as  the  time  to  come." 

This  is  the  original  of  administrators,  as  they  stood  at  the 
time  of  the  passing  of  the  Probate  Act  (1857;,  20  &  21 
Vict.  c.  77  (fi).  They  were  the  officers  of  the  Ordinary 
appointed  by  him  in  pursuance  cf  the  statute  (/<) ,  and  their 
title  and  authority  were  derived  exclusively  from  the  Eccle- 
siastical Judge,  by  grants  which  are  usually  denominated 
letters  of  administration. 

But  there  has  already  (i)  been  occasion  to  show  that  by  the 
3rd  section  of  the  Court  of  Probate  Act  (1857),  the  juris- 
d'ction  of  the  Ecclesiastical  and  all  other  Courts  to  grant 
letters  of  administration  of  the  effects  of  deceased  persons 
was  abolished ;  and  by  sect.  4  {k),  that  jurisdiction  was  to  be 
mroised  in  the  Queen 's  name  by  the  Court  of  Probate. 

The  jurisdiction  of  the  Court  of  Probate  is  now  exercised 


31  Edw.  III. 
Stat.  1,  admin- 
istration to  lie 
grunted  to  tiie 
nuxt  and 
niosJ  lawful 
friends  ; 
whence  origi- 
nated adminis- 
trators. 


I5y  the  Court 
of  Probate  Act 
(1857),  ».  3, 
jurindiction  of 
KcclcHiastical 
Courts  to  grant 
administration 
is  abolished. 
Jly  sect.  4  to  bo 
exercised  in  tiio 
Court  of  Pro- 
bate : 

and  now  ezor- 


(?)  2  Black.  Comni.  495. 
(h)  Ibid. 


(t)  Ante,  p.  237,  et  seii 
(k)  Ante,  \\  237. 
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(lenenilly  an 
ndniiniBtrator 
cannot  act 
Id'furu  I'Jtters  : 


cised  hy  Pro-      by  the  Probata  Division  of   the  High  Court  of  Justice  to 

bati'  Division  i-i-,  ,  /.  -ii       ,-,       tt, 

of  High  Court,  ^vhich  it  was  transferred  by  the  Judicature  Act  {I). 


SECTION  II. 

What  may  be  done  hy  an  Administrator  hcforc  Letters  of 
Administration  are  granted. 

It  has  been  shov;n  that  an  executor  may  perform  most  of 
the  acts  ai)pertaiuing  to  his  office,  before  probate  (/»).  But 
with  respect  to  an  administrator,  the  general  rule  is,  that  a 
party  entitled  to  administration  can  do  nothing  as  adminis- 
trator before  letters  of  administration  are  granted  to  him; 
inasmuch  as  he  derives  his  authority,  not  like  an  executor 
from  the  Will,  but  entirely  from  the  appointraoiit  of  the 
Court  («). 

Thus  it  ivas  always  held  at  Law  that  an  executor  might 
commence  an  action  before  proving  the  Will,  aud  it  vas 
sufficient  if  he  had  probate  in  time  for  his  declarution(o), 
yet  letters  of  administration  must  issue  before  the  comracnco- 
ment  of  a  suit  at  Law  by  an  administrator ;  for  lie  has  uo 
right  of  action  until  he  has  obtained  them  ( ;>). 

In  Chancery,  however,  the  practice  was  not  quite  so  stiict, 
for  a  bill  in  Chancery  could  be  filed  before  a  plaintiff  had 
taken  out  letters  of  administration  and  it  was  sufficient  to 
have  them  at  the  hearing  (7),  but  the  bill  had  to  allege  that 


lie  cannot 
joninierce 
action  at  law 


altlioiigli  he 
may  commence 
action  in 
Chancery 
Division. 


(/)  3()  &  37  Vict.  c.  G6,  suet.  Hi. 
8ei'  autv,  p.  23!). 

[vi)  Ante,  p.  249,  ct  m/, 

(v)  Wur.kford  v.  Wuiikl'ord,  1 
Salk.  301,  by  Powys,  .1. 

{<))  See  aute,  jip.  254,  255. 

(p)  Martin  v.  Fuller,  Comb. 
371.  Com.  Dijj.  Adinmi.  K  5) ; 
1  gnlk.  303,  by  Powell,  J.  Wool- 
dridgc  1'.  Bisiiop,  7  15.  &  C.  40G. 
An  ad'niiiititrntor  with  the  Will 
annexed  has  no  more  right  in  this 
respect  than  any  other  udniinis- 
trator.     Phillips  r.   Hartley,  3  C. 


&  P.  121. 

((/)  Fell  c.  Liitwiil','c,  Earnnhl. 
C'hanc.  Cas.  320,  by  Lord  Hanl- 
wicke,  who  observed  that  it  wa.< 
different  at  law.  Horncrv.  Hor- 
ner, 23  L.  J.  CIi.  10.  See  also  as 
to  the  relation  oi'  the  letters 
obtained  after  bill  filed.  Hum- 
phreys ('.  lliun|direys, ',]  P.  Wins 
351  ;  Pateman  r.  Jlargcrisoii,  (i 
Hare,  4i)().  Rut  see  Siinwis  r, 
Milinan,  2  Sim.  241  ;  Joms  v. 
Howells,  2  Hare,  353.  See  mh, 
p.  25fi,  note  ((y). 
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they  were  already  obtained  (r).     This  difference  of  practice 
seems  to  remain  notwithstanding  the  Judicature  Act. 

So  if  an  executor  releases  before  probate,  such  act  will  bind  A  release  'n-  an 
bim  after  he  has  proved  the  Will  (s) ;    but  if  a  man  releases  I'efoie'IeitHrs 
and  afterwards  takes  out  letters  of  administration,  it  will  not  ""'  I'lDiim^'. 
bar  him :  for  the  right  was  not  in  him  at  the  time  of  the 
release  (t). 

So  though  an  executor  may  assign  a  term  for  years  of  the  Assignment  or 
testator,  before  probate,  yet  an  assignment  by  an  adminis-  ram^niltrator 
trator  before  letters  is,  it  seems,  of  no  validity  (h).     Again,  'jefore  letters 
if  the  deceased  v.'as  a  tenant  from  year  to  year,  a  surrender  of 
this  leasehold  interest  cannot  be  made  by  a  next  of  kin  before 
taking  out  letters  of  administration  (»■). 

In  Doe  V.  Glenn  (x),  the  lessee  of  premises,  under  a  con- 
dition of  re-entry  if  the  rent  should  be  in  arrear  twenty-eight 
days,  died  in  bad  circumstances  :  his  brother  administered 
ik  son  tort ;  and  agreed  with  the  landlord  to  give  him  pos- 
session, and  suffer  the  lease  to  be  cancelled,  on  his  abandon- 
ing the  rent,  which  was  twenty-eight  days  in  arrear  :  The 
brother  afterwards  took  out  letters  of  administration  :  And 
ii  was  held,  that  his  agreement  as  administrator  de  son  tort 
did  not  conclude  him  as  rightful  administrator,  nor  give  a 
light  of  possession  to  the  landlord  who  had  entered  under 
tlie  agreement,  but  who  had  not  made  demand  of  the  rent 
aaording  to  the  common  law,  or  proceeded  by  ejectment 
according  to  stat.  4  Geo.  II.  c.  28. 

Accordingly  it  was  held  in  a  subsequent  case(//),  that  an 
administrator  was  not  estopped  by  a  mortgage  he  had  made  of 
the  premises  in  dispute  at  a  time  prior  to  his  having  become 
administrator. 


(r)  Humphreys  v.  Inglwlon,  1 
1'.  Wms.  753;  Moses  r.  Levi, 
3  V.  &  Coll.  350,  300. 

(»)  Ante,  p.  250. 

(/)  Midilletdu's  casp,  &  Co.  28,  h. 

(ii)  3  Preston  on  Abst.  140.  See 
Bacon  v.  Simpson,  3  Mees.  &  W. 


87,  per  Piirke,  U. 

(w)  Ilex  r.  Great  (ileim  (Iiihubi- 
tautsof),  f)  B.&.  Adol.  188. 

(r)  1  A.lol.  &  Ell.  4!). 

(i/)  Metiers  r.  Brown,  I  Hurln. 
&  C.  086. 
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Where  it  had  been  agreed  by  articles  of  partneiship  tlmt 
the  executor  or  administrator  of  a  deceased  partner  shouM 
have  the  option  of  succeeding  to  the  share  of  the  deceased  in 
the  partnership  business  and  cflects  on  giving  notice  witbiii 
three  calendar  months  of  tho  decease  to  ihe  survivin.' 
partners,  it  was  held  that  a  notice  given  by  the  administrator 
of  the  deceased  partner  within  the  three  months  of  his  death, 
but  before  taking  out  letters  of  administration,  was  not  an 
effectual  notice  within  the  meaning  of  the  indenture,  for  that 
the  letters  of  administration  had  not  relation  back  to  the  act' 
of  giving  notice,  so  as  to  clothe  him  with  tho  character  of 
administrator  at  that  time  (z). 

Yet  cases  may  certainly  be  found,  where  the  letters  of 
administration  have  been  held  to  have  a  relation  to  the  death 
of  the  intestate,  so  as  to  give  a  validity  to  acts  done  before  the 
letters  were  obtained.  Thus  if  a  man  takes  the  goods  of 
the  intestate  as  executor  dc  son  tort,  and  sells  them,  and 
afterwards  obtains  letters  of  administration,  it  seems  the  sale 
is  good  (a).  So  in  Whitehall  v.  Squire  (h),  where  an  intestate 
had  delivered  to  the  defendant  a  horse  to  dcpusturo,  and  the 
plaintiff,  before  administration  granted,  desired  the  defendant 
to  bury  the  intestate  decently,  who  thereupon  buried  liini, 
and  the  plaintiff  agreed  that  the  defendant  should  keep  the 
horse  in  part  satisfaction  of  the  charges ;  and  afterwards  the 
plaintiff  took  administration,  and  brought  trover  for  the 
horse  ;  it  was  held  by  Dolben  and  Eyre,  Justices  (Holt,  C.  J., 
dissent ienfe,)  that  the  plaintiff  was  bound  by  the  agreement, 
and  could  not  maintain  the  action.  The  principle,  however, 
of  this  decision  appears  to  have  been,  that  the  plaintiff,  being 
a  pavticejis  criminis  in  the  very  act  of  which  ho  complained, 
should  not  be  permitted  to  recover  upon  it  against  the  person 
with  whom  he  colluded  (c). 


(«)  Holland  V.  King,  C  C.  B. 
727. 

(a)  Kenrick  v.  Burgess,  Moor. 
126.  Godolph,  Pt.  2,  c.  8,  a.  6, 
p.  99,  4th  edition.     Hill  v.  Curtis, 


L.  R.  1  E<i.  90,  100,  anl(,  |>.  21.1, 
note  (n). 

(ft)  1  Salk.  205. 

(c)  y  '"'.tfo-l  «  Gibson,  4  East, 
V',.  bv  L'lni   i'.'lii,u,<"OUgli.    I" 


'T^ 
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Other  instances,  of  the  relation  of  the  letters  of  aclmiuis- 
iration  to  the  death  of  the  intestate,  uill  be  found  in  a 
bubsequent  i)art  of  this  Treatise  {d). 

But  it  may  here  be  observed,  that  it  has  been  lately  laid 
down  thai  such  relation  exists  only  in  those  cases  where  the 
act  (lone  is  for  the  benefit  of  the  estate  :  And  aeeordingly,  in 
a  case  where  the  widow  of  an  intestate  had  remained  in  the 
possession  of  her  husband's  property  for  some  time  after  his 
decease,  and  the  intestate's  son  had  not  interfered  in  any 
way  with  the  property,  which  was  seized  under  a  writ  oifi.fa. 
issued  against  the  widow,  and  the  son  afterwards  took  out 
admiuistration,  it  was  held  that  there  was  no  evidence  from 
wnich  the'  administrator's  assent  to  the  widow's  taking  the 
property  could  be  implied  :  And  by  Parke,  B.,  even  if  there 
had  been,  the  estate  was  not  bound  by  it,  as  the  act  to  which 
the  assent  was  given  did  not  benefit  the  estate  (e). 

Where  a  question  was  pending  in  the  Ecclesiastical  Court, 
as  to  a  party's  right  to  a  grant  of  letters  of  administration, 
and  such  party  possessed  himself  of  a  portion  of  the  goods  of 
the  deceased  before  he  had  established  his  title.  Sir  G.  Lee 
decreed  that  he  should  give  such  security  for  the  safely  of  the 
{,'oods  as  the  Court  should  approve  (/). 
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Stpwart  V.  Edmonds,  Sittings  after 
Hil.  Term,  1828,  coram  Abbott, 
C.  J.,  the  iiitoatttte  had  sent  some 
jiliite  to  tlie  defendunt,  a  silver- 
smith, for  Biife  custody,  and  was 
;it  tlie  samu  time  indebted  to  him 
in  a  Bum  exceeding  the  value  of 
till'  plate  :  The  plaintiff,  after  the 
'leatli  (if  the  intestate,  and  before 
lie  obtained  letters  of  adniinis- 
triitioii,  assented  to  the  defendant 
retaiuing  the  plate,  in  sotlsfaction 
of  his  debt ;  he  afterwards  took 
out  administration,  and  brought 
trover  for  the  plate  :  For  the 
Jifendant,  Whitehall  v.  Squire 
^va8  cited ;  but  the  C.  J.  held  that 
tlic  assent  was  not  binding  upon 
tlie  administrator.  See  further, 
Acmd,    Morgan    v.    Thoinns,    8 


Exch.  305,  by  Parke,  B,  See  also 
Parsons  v.  Mayesden,  1  Freeni. 
1.52,  where  it  was  laid  down,  that 
if  a  man  takes  the  goods  of  the 
deceased  by  the  consent  of  him  to 
whom  administration  is  afterwards 
granted,  this  is  no  defence,  if  ho  is 
sued  OS  executor  de  son  tort.  But 
see  Hill  v.  Curtis,  uU  svp. 

(il)  .'nst,  Pt.  II.  Bk.  I  Ch.  i. 
As  to  the  right,  founded  on  mere 
possession,  to  bring  actions  against 
wrong-doers,  without  producing 
letters  of  administration,  see  ante, 
p.  253. 

(e)  Morgau  r.  Thomas,  8  Exch. 
3' 2. 

(/)  Jones  V. 
temp.  Lee,  570. 


Yarnold,   2    Cas. 
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CHAPTER  THE   SECOND. 

OF   THE    GRANT   OF   GENERAL   ORIGINAL   ADMINISTRATION  IN 
CASES   OF    TOTAL   INTESTACY. 

SECTION  I. 
3'o  uhom  General  Administration  is  to  he  oranted. 

It  has  already  appeared  that  the  stat.  31  Edw.  HI.  stat.  1, 
c.  11,  provides,  that,  in  cases  of  intestacy,  "  the  Ordinaries 
shall  depute  of  t'^e  next  and  most  lawful  friends  of  the  dead 
person  intestate  to  administer  his  goods  "  («).  The  power  of 
the  Ecclesiastical  Judge  was  a  little  more  enlarged  by  the 
statute  21  Hen.  VIII.  c.  o,  s.  3,  which  provides,  that  in  case 
any  person  die  intestate,  or  that  the  executors  named  in  any 
testament  refuse  to  prove  it,  the  Ordinary  shall  grant  admi- 
nistration, "  to  the  widow  of  the  deceased,  or  to  the  next  of 
his  kin,  or  to  both,  as  by  the  discretion  of  the  same  Oidinary 
shall  be  thought  good :  "  and  the  same  section  goes  on  to 
enact,  that  "  where  divers  persons  claim  the  administratiou 
as  next  of  kin,  which  be  equal  in  degree  of  kindred  to  the 
testator,  or  person  deceased,  and  where  any  person  only 
desireth  the  administration,  as  next  of  kin,  where  indeed 
divers  persons  be  in  equality  of  kindred  as  is  aforesaid,  that 
in  every  such  case  the  Ordinary  to  he  at  his  election  and 
liberty  to  accept  any  one  or  more  making  request  where 
divers  do  require  the  administration." 

Before  inquiring  into  the  rights  of  those  persons  expressly 
pointed  out  in  the  above  statutes,  it  is  proper  to  consider  the 
right  of  the  husband  to  be  the  administrator  of  his  wife. 
This  right  bcflongH  to  the  husband  exclusively  of  all  other 
jxTHonH  (h^,   Hiiil    the  Ordinary  has  no  power  or  election  to 

(a)  Ante,  p.  341. 

CO  Iliiini.liroy  r.  Hiilk'ii,  1  Atk.  450. 
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rrrant  it  to  any  other  (<-•)•  The  foundation  of  this  claim  has 
been  variously  stated  :  By  some  it  is  said  to  be  derived  from 
the  statute  of  31  Edw.  III.  on  the  ground  of  the  husband's 
being  "  the  next  and  most  lawful  friend  "  of  his  wife  (d) : 
while  there  are  other  authorities,  which  insist  that  the  hus- 
band is  entitled  at  common  law,  jure  viariti,  and  indepen- 
dently of  the  statutes  (c).  But  the  right,  however  founded, 
is  now  unquestionable ;  and  is  expressly  confirmed  by  the 
statute  29  Car.  II.  c.  3,  which  enacts,  that  the  Statute  of  29  Car,  II , 
Distributions  (22  &  23  Car.  II.  c.  10,)  "  shall  not  extend  to 
the  estates  of  femes  covert  that  shall  die  intestate,  but  that 
iheir  hushanrls  may  demand  and  have  admbmtration  of  their 
rights,  credits,  and  other  personal  estates,  and  recover  and 
eujoy  the  same  ns  they  might  have  done  before  the  making 
of  the  said  Act." 

The  Married  Women's  Property  Act,  1882,  has  not  altered  unaltered  by 
the  devolution  of  the  undisposed  of  separate  personalty  of  a  Women's  Pro- 
married  woman.     Accordingly,  on  the  death  of   a  married  138*2.^'^*' 
woman  without   disposing  of  her   separate   personalty,  the 
quality  of  separate  property  ceases,   and   the   right   of   the 
husband  to  such  undisposed  of  personalty  accrues  as  if  tho 
separate  use  had  never  existed. 

Thus,  where  a  married  woman,  who  had  a  power  of  ap- 
pointment over  certain  trust  funds,  and  was  also  possessed  of 
separate  estate,  her  title  to  which  had  accrued  before  tho 
Married  Women's  I'roperty  Act,  1882,  but  including  also  a 
cniisiderablo  amount  of  savings  of  tlio  income  of  such  estate 
accrued  since  the  Act,  died  in  1887,  having  in  the  same  year 
made  a  Will,  by  which  she  exercised  her  power  of  appoint- 
ment over  the  trust  fund  and  appointed  executors,  but  mado 
no  disposition  of  her  separate  property,  it  was  held  that  on 


((•)  Sir  Gfor;,'e  Sand's  case,  3 
Siilk.  22. 

(i/)  3  Snlk.  22.  Elliott  v.  Gurr, 
2  I'liilliiii.  li);  nnd  it  w.iuld 
wm  tlint  tliis  is  the  right  view. 
Fc'ttiiiluce  r.  Gorges,  1  Vi!«.  4(5  ; 
/u  LaiiilKrt's  Estate,  m  (!.  1).  ()2(!. 
It  is  to  lie  rcnieiubi'it'd  that  ad- 


niiiii^l ration  was  not  necessary  to 
enalile  tlii!  liusliund  to  tako  his 
(liceased  wife's  chattels  or  tliattels 
real  llioiij^li  it  was  neeensary  to 
enable  him  to  take  livr  outKtandini^ 
ehosos  in  ac  tion. 

((■)  C'oni.     Dig.     Administrator 
(15.  (I).      Wattr.  Walt,  ;5  Vis.  247. 
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the  death  of  the  testatrix  the  title  of  her  husband  to  Ler 
undisposed  of  separate  estate  accrued,  and  that  the  executors 
of  her  Will  became  trustees  fo»  him,  and  not  for  the  uext  of 
kin  of  the  testatrix  (/). 

The  separate  use,  whether  created  by  Statute  or  settlement, 
is  exhausted  when  the  wife  dies  without  making  a  disposi- 
tion (j/). 

This  right  of  administration  to  the  wife  is  not  au  eccle- 
siastical, but  a  civil  right  of  the  husband,  though  it  is  a  right 
to  be  administered  in  the  Court  of  Probate  (//). 

Though  a  marriage  be  voidable,  by  reason  of  some  camm't- 
cal  disability  (e.  g.  on  account  of  corporal  infirmities  ai;(l 
formerly  as  being  within  the  prohibited  degrees  of  cousaii- 
guinity  or  afthiity)  yet  the  husband  is  entitled  to  tha  admiiii>- 
tration  of  the  wife,  unless  sentence  of  nullity  was  declaittl 
before  her  death  (/).  But  where  the  marriage  took  iilmi 
under  one  of  the  civil  disabilities  (such  as  prior  nmnirtf,'e,  want 
of  age,  idiotcy,  and  the  like,  and  since  5  &  G  Will.  IV.  c.  54, 
by  being  within  the  prohibited  degrees  of  couHiuiguinity  or 
affinity),  the  contract  of  marriage  is  absolutely  void  ah  initio: 
and  consequiiutly  the  husband  canno*^  be  entitled  to  take  ad- 
ministration. Thus,  where  it  appeared  that  the  woman  wis 
of  unsonnd  mind  at  the  time  of  the  celebration  of  the  mar- 
riage, the  husband  was  refused  administration  of  her  effects, 
and  condemned  in  costs  (A). 

AVhcro  a  wife,  having  been  deserted  by  her  husbai?d,  Ims 
obtained  a  protection  order,  under  stat.  20  &  21  Vict.  c.  85, 

B.  21  (J),  and  afterwards  dies  in  the  lifetime  of  her  LusbaiiJ, 
intestate,  the  Court  will  decree  administration,  limited  to  such 
personal  property  as  she  acquired  since  the  desertion  (williout 
specifying  of  what  that  property  consisted),  to  the  next  of  kin 
of  the  wife  (m). 

(/)  Re    Lambert's   Estate,    39  (i)  Elliott   v.  Quir,  2  Phillim. 

C.  D.  626.  19. 

{g)  Cooperv.  Mocdoiiald,7C.  D.  (k)  Browning  v.  Eeime,  2  Phil- 

288.  lim.  69. 

(h)  By  Sir  J.  Nicholl,  in  Elliott  (0  See  anfe,  p.  55. 

V.  Qurr,  2  Phillim.  19,  20.  {m'  In  the  goods  of  Wormnn 


Cli.  II.  §  I.]    To  ivhom  they  should  6«  granted. 

Upon  the  bankruptcy  of  the  husband  his  right  to  administer 
to  his  wife's  estate  is  not  such  a  right  as  wiL"  vest  in  the 
trustee  under  his  bankruptcy  (n). 

Where  a  husband  agreed  by  deed  of  separation  that  if  his 
wife  died  intestate  her  next  of  kin  should  be  entitled  to  her 
property,  and  she  died  intestate,  leaving  separate  property  of 
which  she  had  become  possessed  by  virtue  of  the  deed,  the 
Court,  notwithstanding  the  husband  objected,  granted  letters 
of  administration  to  her  father  limited  to  that  property  (o). 

It  fhould  seem  that  a  man  convicted  of  bigamy,  in  respect 
of  his  marriage  with  the  intestate,  may,  nevertheless,  pro- 
pound his  interest  as  the  lawful  husband  of  the  deceased, 
ill  a  suit  touching  the  administration  of  her  effects  in  the 
Ecclesiastical  Court :  and  may  succeed  in  such  suit  on  proof 
shown  of  his  not  having  been  guilty  of  the  crime,  notwitli- 
staiuliug  bis  said  conviction  be  pleaded  and  proved  {}))' 

In  ease  the  wife  died  intestate,  and  afterwords  the  husband 
(hud  without  having  taken  out  administration  to  her,  the 
Ecclesiastical  Court  at  one  time  considered  itself  bound  by 
the  statute  to  grant  administration  to  the  next  of  kin  of  the 
wife,  and  not  to  the  representatives  of  the  husband  iq).  But 
Siuch  administrator  was  considered  in  equity  as  a  trustee  for 
the  representatives  of  the  husband  (r). 
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Husband  a 
bankrupt. 


Aihninistra- 
tion  to  wife 
living  apart 
from  husband 
under  separa- 
tion deed. 


Husband  eon- 
victeil  of 
bigamy  : 


1  Sw.  &  I'r.  5l3.  See  also  In  thu 
;:oo.ls  ol  Fatadiiy,  2  Sw.  &  Tr.  309  ; 
111  tlie  gdoils  of  Weir,  2  S\v.  &  Tr. 
4)1 ;  In  the  goods  of  Stephenson, 
I..  R.  1  P.  &  1).  289.  It  ia 
iiwussavv,  generally  speaking,  that 
tl'i;  iiiisliaiiil  sliouhl  Le  cited  :  In 
tlie  good"  of  Brighton,  34  L.  J., 
P.  &M.  ^5,  He  has  no  right  to 
till.'  administration  if  the  man'iage 
lias  been  dissolved  on  the  ground 
"f  iiis  adultery  and  desertion.  In 
ilie  goods  of  Hay,  L.  R.  1  P.  &  D. 
M ;  36  L  J.,  p.  &  M.  3.  Nor 
it  Biems,  in  cases  where  tho  wife 
Ins  nbtaiiRMl  n  decree  of  judicial 
filMriitinn.     See  20  &   21  Vict. 


by  llic  olcl 
practice  if  tlie 
husband  died 
before  ho 
obtained  ad- 
niinistnttion, 
it  was  giaiitcd 
to  the  'Wife's 
next  of  kin 


c.  85,  sect.  21. 

(ii1  In  tlio  godil:  iif  TuMicr,  12 
P.  1).  18. 

(o)  Allen  V.  Huniplirys,  8  P.  1). 
K).  See  also  In  the  gonds  nf 
Moore  [mil]  P.  299. 

( p)  Wilkinson  c.  Gordon,  2  Aild. 
1.52.  See  1  Phillips  on  Evidence, 
330  et  seq,,  7th  edition. 

(q)  Reece  v.  Strafford,  1  Ilagg. 
347.  See  also  the  other  cases 
rejiorted  in  the  Appendix  to  2 
Haggard. 

(r)  Cart  v.'  Rees,  cited  in  Squib 
V.  Wyn,  1  P.  Wnis.  381.  Hum- 
phrey V.  niilleu,  I  Alii.  4n8. 


.-fr 


hi 
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but  liy  l.lie 
inodcin  prac- 
tice, it  slpiili 
be  gninttd  to 
the  husbiiinl's 
representative, 
unless  the  pro- 
perty hohiligs 
to  the  wife's 
next  of  kin  : 
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For  according  to  the  course  of  decisions  of  (Courts  of  Equity, 
and  the  practice  of  the  Ecclesiastical  Courts,  and  of  the  Court 
of  Probate,  the  title  of  the  husband  to  the  undisposed  of  per- 
sonalty of  the  wife  has  uniformly  prevailed  («). 

In  the  case  of  In  the  goods  of  Gill  (t),  Sir  John  NicLoll 
adverted  to  the  inconvenience  of  this  rule  of  granting  admin- 
istration  to  those  who  have  no  beneficial  interest,  and  its 
defiance  of  all  principles  :  and  added  that  he  felt  inclintd,  if 
the  point  should  come  before  the  Court  in  a  contested  form, 
to  send  it  up  to  the  Court  of  Delegates  for  a  deliberate  recon- 
sideration. If  the  persons,  who,  at  the  time  of  the  wife's 
death,  were  her  next  of  kin,  die  before  the  grant  of  admiuis- 
tration,  it  has  always  been  held  that  the  Court  may  exercise 
its  discretion,  and  grant  administration  to  the  party  who  has 
the  interest  (h). 

And  in  a  subsequer  jase  (x)  that  learned  Judge  granted 
administration  de  bonis  non  of  a  feme  covert  to  the  repre- 
sentatives of  the  husband,  an  appearance  having  been  entered, 
and  administration  prayed  by  the  next  of  kin  of  the  wife,  and 
obs(  rved  that  he  should  have  done  the  same  if  the  husband 
had  not  taken  out  administration,  unless  it  could  be  shown 
that  he  had  not  the  interest,  but  that  the  property  belonged 
to  the  wife's  next  of  kin  :  And  the  learned  Judge  desired  that 
it  might  be  understood  in  the  Registry  that  this  was  to  be 
the  rule  for  the  future,  unless  special  cause  to  the  contrary 
be  shown  (y).     And  th(    course  in  the  Courts  now  is  iu  all 


(,f)  Re  Lamljert's  Estate,  39 
C.  n.  (526,  635. 

(0  1  Hagg.  341. 

(«)  Ih.,  341,  344. 

(a;)  Fielder  v.  Hanger,  3  Hagg. 
769. 

(f/)  Atlmini.stration  of  the  eft'ects 
of  a  former  wife  was  refused  to  the 
/o-preseiitatives  of  a  second  wife 
wno  had  taken  out  adniinistration 
to  her  huAand,  the  next  of  kin  of 
lir  hiisljanil  not  having  been  citetl  : 


In  the  gooils  r.f  Sowerby,  2  Curt 
852.  See  In  tlie  goods  of  Bell, 
1  Sw.  &  Tr.  288.  If  the  liusbaiul's 
representatives  are  several  adminis- 
trators, they  must  all  join  in 
taking  out  the  administration  to 
the  wife  ;  for  it  is  not  the  practice 
to  make  a  subsequent  grant  to  one 
alone  of  co-adniinistrators ;  Sem 
as  to  co-executor  :  In  the  gooda  of 
Nayler,  2  Robert.  40!). 


Cli,  11.  §  i-J  ^"  '<'^'>"*  iJ^^y  sho'dd  he  yranted.  351 

cases  where  the  wife  has  predeceased  her  husband,  to  grant 
to  the  representatives  of  the  husband  alone  letters  of  adminis- 
tration to  the  wife  {z).  But  if  the  next  of  kin  are  entitled  to 
the  beneficial  iiiforest  (as  by  settlement),  the  administration 
is  still  to  be  decreed  to  them  ;  because  the  principle  is  that 
the  grant  ought  to  follow  the  interest  {n). 

It  must  be  observed,  however,  that  the  husband'H  next  of  imsband's 
kin  must  constitute  themselves  his  legal  personal  representa- 
tives before  they  have  any  claim  to  administer  to  the  wife's 
estate  [h). 

The  case  of  Gtittcrid'ie  v.  Stilwcll  (c),  in  which  Lord 
Ikojghara  appears  to  have  acted  inconsistently  with  this 
doctrine,  must  be  consideri'd  overruled  {<I). 

It  appears  to  have  been  ruled  in  the  Prerogative  Court,  husband  an.l 
that  where  the  husband  and  wife  aro  drowned  in  the  same  ,„  the  same ' 
ship,  they  must  be  presumed  to  have  perished  at  the  same  *'"P- 
momt;ut  unless  proof  can  be  obtained  as  to  the  exact  time 
of  the  death  of  either  {e).     At  all  events,  in  such  cases,  in 
Older  to  entitle  thtj  husband  to  the  wife's  property  it  must 
be  proved  that  he  survived  her ;  and  consequently  the  lul- 
miiiistration  thereof  must  be  granted  to  her  next  of  kin,  if  his 
representative  cannot  give  any  such  proof  (/). 


next  of  kin 
Miust  first  con- 
stitute them- 
selv's  his  legal 
pL'i     iiai  reprc- 
.seiiUitivcs  : 


(:)  Per  Lord  Hatherley  in 
I'urtiiif'ton  V.  Att.-Gen.,  L.  K. 
4  H.  L.  100,  109. 

(it)  In  the  goods  of  Pouiitney, 
4  Hagg,  289. 

('))  In  the  goods  of  Crause,  1 
y«'.  &  Tr.  140.  Attorney-Genenil 
r.  Partington,  3  Hiirlst.  &  C.  193, 
•M ;  L.  R,  4  H.  L.  100.  In  the 
poodi  of  Harding,  L.  R.,  2  P.  &  D. 
■^4.  See  po»t,  Ft.  ii.  Bk.  iii. 
Ch.  I.  §  HI. 

{()  1  M.  &  K.  486. 

(rf)  Partington  v.  Att.-Gen., 
L.  R.,  4  H.  L.  100.  See  also 
W".  Duckett,  1  Cr.  &  Ph.  312. 
HIj  lordship  there  said  that  Sir  J. 
Liach's  view  was  more  correct 
than  Lord   Brougham's,   because 


it  would  follow  from  Lord 
Broigliani's  that  even  where  an 
e.xecutor  had  as.sented  to  a  legacy 
he  might  still  sue  for  the  fund  out 
of  which  the  legacy  was  to  be  paid 
on  the  strength  of  his  legal  title 
without  making  the  legatee  a  party 
which  would  in  fact  be  adminis- 
tering the  fund  in  the  absence  of 
the  owner.  See  also  Pennington  v. 
Buckley,  6  Hare,  459,  by  Wigram, 
V.-C. 

(e)  In  the  poods  of  Selwyn,  3 
Hagg.  784.  1  Curt.  70.').  But  see 
Underwood  v.  Wing,  4  Ue  O.  M. 
&  G.  633.  Post,  Pt.  III.  Bk.  in. 
Ch.  II.  §  V.  where  this  subject  is 
more  fully  considered. 

(/)  Satterthwaite     v.     Powell, 
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In  what  caaefl 
before  the 
Married 
Women's  Pro- 
perty Act, 
1882,  the  Will 
of  the.v/ife 
might  contrr' 
the  husband's 
right  to  udmin- 
ister : 


law  Bince 
Married 
Women's  Pro- 
perty Act : 


administration 
where  wife  is 
executrix  of 
anotiier. 


I 


It  has  already  appeared  that  in  several  cases,  even  before 
the  Married  Women's  Property  Act,  1882,  a  feme  covert 
might  make  a  Will:  and  it  remains  to  consider  to  what 
extent  her  Will  operated  as  a  bar  to  the  husband's  right  to 
be  her  administrator. 

In  such  cases  the  husband's  right  was  wholly  or  partially 
barred  according  to  the  extent  of  the  power,  or  the  husland's 
agreement  as  the  case  might  be. 

Since  the  passing  of  the  Married  Women's  Property  Act, 
1882,  these  authorities  have  become  of  no  moment  except  in 
cases  excluded  from  the  operation  of  that  Act  (7).  As  has 
been  pointed  out,  a  gra^it  of  Probate  of  the  Will  of  a  marriec! 
woman  is  now  unlimited,  and  there  is  no  cceterorum  grant  (//). 

If  the  wife  be  executrix  to  another,  and  dies  intestate, 
then,  as  to  the  goods  which  she  had  in  that  capacity,  admi- 
nistration must  not  be  granted,  generally  speaking,  to  her 
husband  (i).  In  fact,  in  this  case,  the  administraiion  is  not 
of  the  goods  of  the  wife  but  dc  bonis  non  of  her  testator,  cum 
teatamento  annexo.  Consequently,  the  administration  must 
bfi  granted  according  to  the  rules  established  with  icspect  to 
that  species  of  grant,  which  will  be  explained  in  the  subse- 
quent chapter  {k). 


mi 


Of  the  light  of 
the  widow  : 

The  Ordiimiy 
may  grant  ad- 
ministration 
to  her  or  next 
of  kin,  or  to 
tiicm  jointly  : 


The  subject  now  proceeds  to  the  right  of  the  widow  and 
next  of  kin  under  the  statutes.  And  first,  as  to  the  right  of 
the  widow,  the  stat.  21  Hen.  VIII.  c.  6,  s.  3,  directs  that  the 
Ordinary  shall  grant  administration  "to  the  widow  or  the 
next  of  kin  or  to  both  "  at  his  discretion  (/) :    Therefore, 


1  Curt.  705.  In  the  goods  of 
Wheeler,  31  L.  J.,  P.  M.  &  A.  40. 
Post,  Pt.  I.  Bk.  V.  Ch.  III.  §  I. 

((/)  For  those  Cftses  see  Williams 
Exors.,  8th  Ed.,  pp.  420  and  421. 

(h)  See  ante,  p.  323. 

(t)  Smith  V,  Jones,  Bulstr.  46. 
Jones  V.  Boe,  W.  Jones,  176. 
Anon.  3  Salk.  21. 

{k)  Sections  1,  2. 


(Q  Sir  C.  Cresswell  in  the  case 
of  In  the  goods  of  Browniiif.': 
2  Sw.  &  Tr.  634,  held  that  the 
Court  is  precluded  by  this  statute 
from  making  a  joint  grant  to  n 
widow  and  one  of  the  persons 
entitled  in  distribution  (but  not 
next  of  kin),  even  with  the  con- 
sent of  the  next  of  kin,  and  of 
all  the  other  persons  cntitlwl  in 


Ch.  n.  §  I.]   To  whom  tJwy  should  he  granted. 

where  ii>  was  moved  foi'  a  mandamus  to  the  official  of  the 
Bishop  of  Gloucester  to  commit  administration  to  the  widow 
of  an  intpestate,  the  Court  refused  the  motion,  saying,  that  it 
would  be  to  deprive  the  Ordinary  of  his  election  in  granting  it 
to  her,  or  the  next  of  kin  (m). 

The  statute  further  directs  the  Ordinary,  in  his  discretion, 
to  grant  administration  to  both  the  widow  and  the  next  of 
kin ;— and  it  has  been  held  that  the  grant  may  be  to  them 
boih  jointly,  or  both  separately,  by  committing  several 
ailministrations  of  several  parts  of  the  goods  of  the  in- 
testate (n).  Thus  in  a  case  vhere  a  man  died  intestate, 
leaving  a  wife  and  brother,  the  Ordinary  granted  the  adminis- 
tration of  some  particular  debts  to  the  brother,  and  of  the 
resi'1".e  to  the  wife :  And  a  mandamus  was  moved  for,  to 
g'int  administration  to  the  wife :  But  by  the  Court :  The 
Ordinary  may  grant  administration  to  the  brother  as  to  part, 
itud  to  thb  wife  for  the  rest ;  in  which  case  neither  can 
complain,  since  the  Ordmary  need  not  have  granted  any  part 
of  the  administration  to  the  party  complaining :  But  if  the 
intestate  leave  a  bond  of  1001.,  the  Ordinary  cannot  grant 
administration  of  502.  to  one  person  and  501.  to  another, 
koause  this  is  an  entire  thing  (o). 

But  tiio  Court  prefers  u  sole  to  a  joint  administration  (p), 
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administration 
may  be  granted 
to  them  both 
jointly  or  botli 
separately : 


distribution,  and  that  the  73r(] 
ee:tion  of  the  Court  of  Probate 
Act,  1857  (see  post,  pp.  383,  384), 
did  not,  under  the  circumstancea  of 
the  case,  enable  him  to  do  so.  But 
in  a  later  case  Sir  J.  P.  Wilde 
lield  that  the  Court  had  power 
under  sect.  73  of  the  Probate  Act, 
1857,  to  make  a  joint  grant  of 
administration  to  the  next  of  kin 
and  to  a  person  entitled  in  distribu- 
tion, the  next  of  kin  consenting  io 
tlie  grant,  and  there  boing  speciftl 
circumstances  rendering  such  joiut 
grant  conven"  int.  In  the  goods  of 
Urandy,  L  R.,  1  P.  &  D.  469. 
W.B.— VOL.  I. 


(m)  Anon.,  1  Stra.  525. 

(n)  1  RoU.  Abr.  tit.  Exor.  (D.) 
pi.  1,  p.  908.  4  Burn,  E.  L.  361, 
Phillimore's  edition. 

(o)  Fawtry  v.  Fawtry,  1  Solk. 
36. 

( }i)  Where  a  joint  grant  is  made 
to  the  widow  and  one  of  the  next 
of  kin,  all  the  other  next  of  kin 
must  consent  that  the  grant  shall 
be  80  made.  In  the  goods  of 
Newbold,  L.  R.  1  P.  &  D.  286. 
But  the  conauiit  of  a  minor  of 
twenty  years  and  six  months  was 
acted  upon  in  In  the  goods  of 
Dickinson  [1891],  P.  292. 
A  A 


the  election  of 
the  Court  is  ia 
favour  of  the 
widow ; 


H 


.i  '  t 
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widow  set 
aside  for  good 
cause  : 


a  divorce 
according  to 
foreign  law 
allowed  in  a 
question  of 
granting  ad- 
min iatraticn 
to  a  second 
wife: 
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and  never  forces  a  joint  one  :  and  the  election  of  the  judge  is 
in  favour  of  the  widow,  under  ordinary  circumstances  {o). 
But  the  Court  has  always  held  that  administration  maybe 
granted  to  the  next  of  kin,  and  the  widow  be  set  aside  upon 
good  cause  (r) ;  for  instance,  if  she  haa  barred  herself  of  all 
interest  in  her  husband's  personal  estate  by  her  raarriafe 
settlement  (s),  or  where  she  is  a  lanatic  (t),  or  where  she  ]m 
eloped  from  her  husband,  or  cohabited  in  his  lifetime  with 
another  man  (u),  or  has  lived  separate  from  her  husband  (r). 
But  the  circumstance  of  the  wife  having  married  again  is  no 
valid  objection  (y).  However,  if  the  deceased  left  children, 
one  of  whom,  supported  by  the  rest,  applies  for  administra- 
tion, the  second  marriage  mipht  induce  the  Court  to  prefer 
the  child  (z). 

Where  the  intestate  had  married  a  first  wife  in  Denmark, 
both  parties  being  domiciled  there,  from  whom  he  was  divorced 
by  a  contract  of  separation  and  other  proceedings  amounting 
to  a  divorce  a  vinculo  matrimonii  according  to  the  Danish 
law,  and  then  married  a  second  wife ;  such  second  wife  was 


{5)  Stretcli  V.  Pyrin,  1  Cas.  temp. 
Lee,  30.  Godtlard  v.  Goddard,  3 
Phillim.  638.  See  also  Atkinson 
V.  Barnard,  9,  Phillim.  317.  But 
udniinistration  of  the  effects  of  a 
domiciled  Scotchman  was  granted 
to  the  brother  (the  next  of  kin  of 
the  deceased)  without  citing  the 
widow,  a  similai  grant  having 
already  been  made  in  Scotland : 
In  the  gootls  of  Rogereon,  2  Curt. 
656. 

(r)  See  Accord.  In  the  goods  of 
Anderson,  3  Sw.  &  Tr.  489. 

(«)  Walker  v.  Carless,  2  Cos. 
temp.  Lee,  660. 

(()  In  the  goods  of  Williams, 
3  Uagg.  217.  In  the  goods  of 
Dunn,  6  Notes  of  Cas.  97.  See, 
however,  Alford  v.  Alford,  Dea.  & 
Sw.  322,  where  Sir  J.  Dodson  hel4 


the  committee  of  a  lunutic  widow 
entitled  preferably,  as  tlie  wiilow 
herself  would  be,  unless  jjood 
cause  is  shown  by  the  next  of 
kin. 

(m)  Fleming  v.  Pelliam,  3  Hitgj,'. 
217,  note  (6),  Conyers  v.  Kitsuii, 
3  Hagg.  556.  It  should  be  noticwi 
that  where  an  application  is  made 
for  a  grant  of  adniiniiitration  tu  11 
person  other  than  the  widow  mi 
the  ground  of  the  widow's  mis- 
conduct, the  Court  will  require  the 
widow  to  be  cited.  In  tlie  gowls 
of  Middleton,  14  P.  D.  23. 

(a)  Lambellv.  Lambell,3Hngg. 
668.  See  Chappell  v.  Chappell, 
3  Curt.  429. 

(y)  Webb  v.  Needhom,  1  Add. 
494. 

(z)  itvJ.  496. 


II        f*   9 
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allowed  by  the  Prerogative  Court  to  take  out  administration 
to  the  husband  (a). 

If  a  wife  has  been  divorced  a  mensa  ct  thoro,  for  adultery  wifs  divorced 
on  her  part,  she  forfeits,  it  should  seem,  her  right  to  the  ?/,"^'.'*** 
administration  (h). 


luniitic  willow 
as  the  willow 


It  now  becomes  necessary  to  inquire,  who  are  the  "next 
and  most  lawful  frieuds,"  and  tbe  "  next  of  kin,"  entitled  to 
the  grant  of  the  administration  under  the  statutes. 

Lord  Coke  describes  them  to  be,  "the  next  of  blood  who 
i.re  not  attainted  of  treason,  felony,  or  have  any  other  lawful 
disability"  (o). 

It  may  here  be  observed,  that  it  is  an  established  principle 
in  the  Ecclesiastical  Court,  that  the  right  to  the  administra- 
tion of  the  effects  of  an  intestate  follows  the  right  to  the 
property  in  them  (d).  Whence  it  seems  to  follow,  that  all 
the  cases  which  have  decided  what  persons  are  next  of  kin,  so 
aa  to  he  entitled  to  a  share  of  the  intestate's  pcisonal  estate 
nnder  the  Statute  of  Distribution,  are  authorities  upon  the 
question,  as  to  what  parties  are  next  of  kin,  so  as  to  be 
entitled  to  administration  under  the  Statutes  of  Adminis- 
tration. 

It  has  been  laid  down,  that  the  Statute  of  Distribution 
must  be  construed  according  to  the  common  law  (e).  Never- 
theless, the  more  modern  cases  seem  to  have  fully  established 
that  its  construction,  as  to  the  proximity  of  degrees  of  kindred 
at  least,  shall  be  according  to  the  rules  of  the  civil  law  (/). 


(()  Ryan  v.  Ryan,  2  Phillira. 
332, 

(6)  Pettifer  v.  JanieH,  Bunbury, 
16,  In  the  goods  of  Davies,  2 
Curt  628.  And  aa  a  divorced 
wife  has  forfeited  all  interest  in 
the  e«tttte  of  the  deceased,  so  there 
i»  no  neceggity  for  citing  her 
before  granting  administration  to 
the  next  of  kin.  See  In  the  goods 
of  Narcg,  13  P.  D.  36.  But  the 
Court  will  not,  at  any  rate  without 


notice,  pass  over  the  widow  who 
has  been  legally  scp  .'ated  fntm 
her  husband  by  reason  uf  his 
cruelty,  in  granting  adnDiuistrutiou 
to  his  estate.  In  the  goods  of 
Ihler,  L.  R.  3  P.  &  D.  60. 

(c)  Hensloe's  case,  9  Co.  30,  6. 

{d)  By  Sir  John  Nicholi,  In  the 
goods  of  Gill,  1  Hagg.  348. 

(e)  Blackborough  v.  Davis,  1  P. 
Wms.  60. 

(/)  Lock  V.  Lake,  2  Cas.  t«mp, 

A  A  3 


Of  the  right  of 
the  next  of 
kin  : 


Who  are  the 
next  of  kin 
entitled  to  al- 
ministintion 
under  the 
statutes. 

Right  to  ad- 
ministration 
follows  the 
right  to  the 
property. 


Construction  of 
Statute  of  Dis- 
tribution liy 
nimlern  cases 
according  to 
rules  of  Civil 
Law. 
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Definition  of 
consanguinity. 


Lineal  con- 
sanguinity. 


Collateral  con- 
Bitnguinity. 
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Consanguinity,  or  kindred,  is  defined  by  the  writers  on 
these  subjects  to  be  "  vinculum  personarum  ab  eodem  stipik 
descendentium,"  the  connection  or  relation  of  persons  descended 
from  the  same  stock  or  common  ancestor  (</).  The  cons 'a- 
guinity  is  either  lineal  or  collateral. 

Lineal  consanguinity  is  that  which  subsists  between 
persons,  of  whom  one  is  descended  in  a  direct  line  from  the 
othsr,  as  between  tt  j  Propositus  and  his  father,  grr'^dfather, 
great-grandfather,  and  so  upwards  in  the  direct  ascending  line, 
or  between  the  Propositus  and  his  son,  grandson,  great-grand- 
son, and  so  downwards  in  the  direct  descending  line.  Everv 
generation,  in  this  lineal  direct  consanguinity,  constitutes  a 
diflferent  degree,  reckoning  either  upwards  or  downwards: 
The  father  of  the  Propositus  is  related  to  him  in  the  first 
degree,  and  so  likewise  is  his  son ;  his  grandsire  and  grand- 
son in  the  secoid;  his  great-grandsire  and  great-grandson 
in  the  third.  This  is  the  only  natural  way  of  reckoning 
the  degrees  in  the  direct  line;  and  therefore,  universally 
obtain^;,  as  well  in  the  civil  and  canon,  as  in  the  common 
law.  This  lineal  consanguinity,  it  may  be  observed,  falls 
strictly  within  the  definition  of  v'mculium  personanim  ith 
eodem  stipite  deacendetitium ;  since  lineal  relations  are  such 
as  descend  one  from  the  other,  and  both  of  course  from  the 
same  common  ancestor  (/(). 

Collateral  kindred  answers  to  the  same  description :  col- 
lateral relations  agreeing  with  the  lineal  in  this,  that  they 
descend  from  the  same  stock  or  ancestor ;  but  differing  in 
this,  that  they  do  not  descend  one  from  the  other.  Collateral 
kinsmen  are  such,  then,  as  literally  spring  from  one  and 
the  same  ancestor  who  is  the  stirps,  or  root,  the  stipes, 
trunk,  or  common  stock,  from  whence  these  relations  are 
branched  out.  As  if  John  Stiles  has  two  sons,  who  have 
each  a  numerous  issue ;  both  these  issue  are  lineally 
descended  from  John  Stiles  as  their  common  ancestor :  and 


Lee,   420.    4  Burn,  E.   L.    643, 
Phillimore'a  edition. 


(g)  2  Black.  Comm.  203. 
{h)  Ibid. 
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they  ara  collateral  kinsmen  to  each  other,  because  they  are 
nil  descended  from  this  common  ancestor,  and  all  have  a 
portion  of  his  blood  in  their  veins,  which  denominates  them 
mmn(imneo8{i). 

It  must  be  carefully  remembered,  that  the  vei-y  being  of 
collateral  consanguinity  consists  in  this  descent  from  one 
and  the  same  common  ancestor.  Thus  Titius  and  his  brother 
are  related ;  why?  because  both  are  derived  from  one  father  : 
Titius  and  his  first  cousin  are  related ;  why  ?  because  both 
are  descended  from  the  same  grandfatht  i  ;  and  his  second 
cousin's  claim  to  consanguinity  is  this  :  that  they  are  both 
derived  from  one  and  the  same  great-grandfather.  In  short, 
as  many  ancestors  as  a  man  has,  so  many  common  stocks  he 
has,  from  which  collateral  kinsmen  may  be  derived.  And 
as  we  are  taught  by  Holy  Writ,  that  there  is  one  couple  of 
ancestors  belonging  to  us  all  from  whom  the  whole  race 
of  mankind  ic  descended,  the  obvious  and  undeniable  con- 
sequence is,  that  all  men  are  in  some  degree  related  to  each 
other  (^•). 

The  mode  of  calculating  the  degrees  in  the  collateral  line  Mode  of  caicu- 
for  the  purpose  of  ascertaining  who  are  the  next  of  kin,  so  as  of  ionsan^''**"' 
to  be  entitled  to  administration,   conforms,   as  it  has  been  8"'nity  in  the 

collateral  line. 


I 


observed,  to  that  of  the  civil  law,  and  is  as  follows : 
to  count  upwards  from  either  of  the  parties  related  to  the 
common  stock,  and  then  downwards  again  to  the  other, 
reckoning  a  degree  for  each  person,  both  ascending  and 
descending  (/) ;  or,  in  other  words,  to  take  the  sum  of  the 
degrees  in  both  lines  to  the  common  ancestor  (»«)• 


(i)  2  Black.  Conini.  204. 
(I)  2  Black.  Coinm.  205. 
(/)  2  Black.  Coram.  207.  Toller, 

88, 

(m)  HM.  and  Mr.  Christian's 
note  to  2  Black.  207.  According 
to  the  canon  law,  the  mode  of 
computation  is  to  begin  at  the 
common  ancestor,  and  reckon 
(lownwanls,   and    in    whatsoever 


degree  tlie  two  persons,  or  the 
more  remote  of  them,  is  distant 
from  the  cpmmon  ancestor,  that  is 
the  degree  in  which  they  are  re- 
lated to  eacli  other.  It  is  obvious, 
that  the  degrees  by  this  calcula- 
tion are  fewer  than  by  the  mode 
of  the  civilians :  And  Sir  J,  Jekyll, 
in  Prec.  Chanc.  593,  and  Lord 
Hnrdwicke,  in   1   Ves.  Sen.  335, 


B'l  I 


■       ■     I 
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The  Propositus  and  bis  cousin-german  are  related  iu  the 
fourth  degree — because,  following  the  rule  of  computation 
from  the  Propositus  ascending  to  bis  father,  is  one  degree : 
from  him  to  the  common  ancestor,  the  grandfather,  two  :  tLen 
descending  from  the  grandfather  to  the  uncle,  three  :  and  from 
the  uncle  to  the  cousin-german,  four.  Again,  the  second 
cou'jiu  of  the  Propositus  is  related  in  the  sixth  degree ;  be- 
cause, from  the  Propositus,  ascending  to  his  father  is  one 
degree ;  from  bis  father  to  his  grandfather,  two ;  from  hia 
grandfather  to  his  great-grandfather,  the  common  ancestor, 
three  :  then,  descending,  from  the  great-grandfather  to  the 
great-uncle  of  the  Propositus,  four  ;  from  the  great  uncle  to 
the  great-uncle's  son,  five  ;  from  his  great  uncle's  son  to  his 
second  cousin,  six. — It  will  be  observed,  that  kindred  are  found 
distant  from  the  Propositus  by  an  equal  number  of  degrees, 
although  tbey  are  relations  to  him  of  very  different  denomina- 
tions. Thus,  a  grand-daughter  of  the  sister,  and  a  daughter 
of  the  intestate's  aunt  {I.e.  a  great-niece  and  a  first  cousin), 
are  in  equal  degree,  being  each  four  degrees  removed  («)• 

In  the   further  consideration  of  this  mode  of  computing 

proximity  of  kindred,  and  the  rights  to  administration  derived 

from  it,  several  remarkable  distinctions  may  be  observea,  with 

reference  to  the  corresponding   rules    of  the  commou  law, 

respecting  succession  to  inheritances. 

Relations  by  1st.  Relations  by  the  father's  side  and  the  mother's  side 

equally  entitled  are   in    equal   degree    of   kindred ;   and,   therefore,  equally 

fa*h  r's"^^  "^     entitled  to  administration  :  for,  in  this  respect,   dignity  of 

blood   gives  no  preference  (o).     Hence  it  maj  hap^v.^.  that 

relations  are  distant  from  the  intestate  by  an  equal  number  of 


m. 


attribute  the  establisliment  of  the 
mode  uf  canonists  to  this  circum- 
stance ;  inasmuch  as  the  nearer 
they  brought  the  relation,  the 
greater  was  their  trade  of  dispen- 
sations of  marriage. 

(»t)  Tliomas  v.  Ketteriche,  1  Ves. 
Sen.  C33.  Thirt  v.  Robinson,  cited 
Ambl.  192.    So  a  first  cousin  twice 


removed  is  in  the  same  degree  as 
a  second  cousin  ;  for  they  are  both 
in  the  sixth  degree  of  consangui- 
nity :  Silcox  V.  Bell,  1  Sim.  &  Stii. 
301.  Lock  V.  Lake,  2  Cos.  temp. 
Lee,  421. 

(o)  Moor  V.  Barham,  cited  in 
Blackboroiigh  i  Duvis,  I  P.  Wmi>. 
63. 
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dein-ees,  and  equally  entitled  to  the  administration  of  his 
effects,  who  are  no  relations  at  all  to  each  other. 

2ndly.  The  half-hlood  is  admitted  to  administration  as  well 
as  the  whok  ( p) ;  for  they  are  kindred  of  the  intestate,  and 
have  been  excluded  from  the  inheritance  of  land  only  on  feudal 
reasons :  Therefore,  the  brother  of  the  half- blood  shall  exclude 
the  uncle  of  the  whole  blood  (5) ;  and  the  Ordinary  may  grant 
administration  to  the  sister  of  the  half  or  the  brother  of  the 
whole  blood,  at  his  discretion  (r). 

3rdly.  As  younger  children  must  stand  in  the  same  degree 
of  kindred  as  the  eldest,  primogeniture  can  give  no  rujht  to 
preference  in  the  grant  of  administration  (s). 

4thly.  The  right  to  administration  will  follow  the  proximity 
of  kindred,  though  ascendant :  and,  therefore,  when  a  child 
dies  intestate,  without  wife  or  child,  leaving  a  father,  the 
father  is  entitled  to  the  administration  of  the  personal  effects 
of  the  intestate  as  next  of  kin,  exclusive  of  all  oihers  {t). 
Indeed,  anciently,  that  is,  in  the  reign  of  Henry  I.,  a  sur- 
viving father  could  have  taken  even  the  real  estate  of  his 
deceased  child  («)•  But  this  law  of  succession  was  altered 
soon  afterwards ;  for  we  find  by  Glanville,  that  in  the  time 
of  King  Henry  II.  the  father  could  not  take  the  real  estate 
of  his  deceased  child,  the  inheritance  being  then  carried 
over  to  the  collateral  line  :  and  it  was  subsequently  held  an 
inviolable  maxim,  that  an  inheritance  could  not  ascend :  But 
this  alteration  of  the  law  never  extended  to  personal  estate  {x). 
So  with  respect  to  the  mother,  if  a  child  dies  intestate  with- 
out a  wife,  child,  or  father,  the  mother  is  entitled  to  adminis- 
tration (2/) :  and  before  the  statute  of  1  Jac.  II.  c.  17,  she 


Half-blood 
not  excluded. 


Primogeniture 
gives  no  right 
to  preference. 


The  rights  of 
ascendants : 


of  the  father : 


of  the  mother : 


{f)  Smith  V.  Tracey,  1  Ventr. 
323. 

(g)  Collingwood  v.  Pace,  1  Ventr. 
424. 

(r)  Brown  v.  V7ao\,  Aleyn,  36. 
2  Black.  Comm.  5ti5.  But  see 
M  p.  363. 

(«)  Warwick  v.  Oreville,  1  Phil- 
lim.  124  ;  but  8e  >  j>od,  p.  303. 


(0  Katcliffe's  case,  3  Co.  40,  a. 

(«)  Bliickborougli  v.  Davis,  1  P. 
Wms.  50. 

(x)  1  P.  Wms.  51.  And  now, 
by  Stat.  3  &  4  Will.  IV.  c.  106,  s.  6, 
every  lineal  ancestor  shall  be 
capable  of  being  heir  to  any  of  his 
issue. 

(y)  Ratcliffe's  ct.  e,  3  Co.  40,  a, 


ifi 
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gramlfatlier 
preferred  to 
the  nncle. 


Females 
e<|ually  en- 
titled with 
males,  at  the 
discretion  of 
the  Court. 


Exceptions  in 
our  law  to  the 
rules  of 
proximity  of 
Llood  : 

Children  of 
intestate  pre- 
ferred to  his 
IMrents : 


could  claim  as  next  of  kin  the  whole  pernonal  estate  ;  but  by 
that  statute,  every  brother  and  sister  shall  have  an  equal 
share  with  her  (0).  Again,  if  a  man  dies  intestate,  leavic" 
no  nearer  relations  than  a  grandfather  or  grandmother,  and 
an  uncle  or  aunt,  i/he  grandfather  or  grandmother,  beiuc  in 
the  second  degree,  though  ascendant,  will  be  entitled  to 
administration  to  the  exclusion  of  the  uncle  or  aunt,  who  are 
related  only  in  the  third  degree  («)•  So  a  great-grandmother 
is  equally  entitled  as  an  aunt  {h). 

However,  though  the  Ecclesiastical  La-.v  of  England 
acknowledges  the  rights  of  ascendants  generally,  yet  it  does 
not  recognise  them  to  the  extent  of  the  civil  law,  according 
to  which,  ascendants,  of  whatever  degree,  shall  be  preferred 
before  all  collaterals,  t.^cept  in  the  case  of  brothers  a  ad  sisters. 
But  our  law  prefers  the  next  of  kin,  though  collateral,  before 
one,  who,  though  lineal,  is  more  remote  (c). 

5thly.  With  respect  to  the  right  to  administration,  those 
in  equal  degree  are  equally  entitled,  subject  to  the  discre- 
tionary election  of  the  Court,  whether  males  or  females  (i/). 
The  preference  of  males  to  females,  which  exists  in  the  suc- 
cession to  inheritances,  seems  to  have  arisen  entirely  from 
the  feudal  law  ;  and  has  never  been  applied  to  rights  respect- 
ing personal  estate  (e). 

It  remains  to  notice  certain  exceptions  to  the  rule  of  com- 
putation, above  stated,  of  the  proximity  of  kindred  and  conse- 
quent right  to  administration. 

1st.  The  parents  of  an  intestate  are  as  near  akin  to  him 
as  his  children  ;  for  they  are  both  in  the  first  degree  :  but  in 


where  the  well-known  case  of  the 
Duchess  of  Suffolk,  Bro.  Admor. 
\A.  47,  was  deiiietl. 

(k)  See  ivfra,  Pt.  iii.  Bk.  i v.  Ch.  I. 
§iv. 

(a)  Mentney  ».  Petty,  Prec. 
Chanc.  593.  Blackborough  u 
Davis,  1  P.  Wms.  41. 

(6)  Burton     v.     Sharp,      cited 


in    1   Lord  Raym.  G86.     Lutw. 
1056. 

(c)  1  P.  Wms.  51,  by  Lord  Holt. 
Stanley  v.  Stanley,  1  Atk.  458,  by 
Lord  Hardwicke. 

(d)  Brown  v.  Wood,  Aleyii,  ?." 
S.  C.  Style,  74. 

(e)  But  see  post,  p.  363. 
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onr  law  children  are  allowed  the  preference  (/),  and  so  are 
their  lineal  descendants  to  the  remotest  degree  (g). 

2ad.  Where  the  nearest  relations  according  to  the  above  Brother  to 
computation,  are  a  grandfather  or  grandmother,  and  brothers  ^'*" 
or  sisters  of  the  intestate,  although  these  are  all  related  in 
the  second  degree,  yet  the  latter  are  entitled  to  the  adminis- 
tration to  the  exclusion  of  the  former  (/*). 

To  recapitulate,  in  the  first  place  the  children,  and  their  Rccaritula- 
lineal  descendants  to  the  remotest  degree  :  and  on  failure  of  *'""" 
children,  the  parents  of  the  deceased  are  entitled  to  the 
administration  :  then  follow  brothers  and  sisters,  then  grand- 
fathers and  grandmothers,  then  uncles  or  nephews,  great- 
grandfathers and  great-grandmothers,  and  lastly  cousins  (i). 
A  more  particular  discussion  of  some  parts  of  the  present 
subject  will  be  found  in  a  subsequent  part  of  this  Treatise, 
where  the  rights  of  the  next  of  kin  of  an  intestate,  under  the 
Statute  of  Distributions,  are  considered  (k). 

If  the  sole  next  of  kin  is  a  married  woman,  and  renounces,  Ri^ht  of  hus- 
the  grant  is  made  to  the  husband  : — for  he  has  an  interest,  o^'^jn  ^ho'' 
and  the  grant  must  follow  the  interest,  and  the  wife  cannot,  '■eno"n««»- 
by  renouncing,   deprive   her   husband   of  his   right   to  the 
grant  (0- 


V^here  two  parties  contest  the  right  to  administration  Parties  con- 
before  any  grant  has  been  made,  both  are  to  propound  their  r^ghuo  aa- 
intercsts,  and  to  proceed  pari  passu:  and  this  whether  the  ministration 

*^  ■"  -^  _  before  any 

mutual  interests  are  denied,  or  whether  an  interest  is  denied  grant,  must 
and  a  Will  opposed :  nor  does  the  rule  vary,  whether  the  passu. 
asserted  next  of  kin  are  in  the  same  or  different  degrees  of 

(/)  2  Black.  Comm.  504.    But      Ambl.  192. 


by  this  preference  it  is  not  to  be 
understood  that  they  are  not  con- 
sidered as  perfectly  equal  in  degree 
of  proximity  :  Withy  ».  Mangles, 
4  Eeav.  358.  S.  C.  in  Dom.  Proc. 
lOCUFin.  215. 

(tl)  Carter  v.  Crawley,  Sir  T. 
Raym.  500.     Evelyn  v.   Evelyn, 


(/i)  Evelyn  v.  Evelyn,  3  Atk. 
762. 

(t)  2  Black.  Comm.  505. 

(k)  Post,  Pt.  in.  Bk.  IV.  Ch.  r. 
§iv. 

(0  Haynes  v.  Matthews,  1  Sw. 
&  Tr.  460.  Wenham  v.  Wenham, 
6  Notes  of  Cases,  17. 


!(  -! 
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Where  there 
are  several 
next  of  kin  in 
etiual  degree : 


the  Court 
grants  admin- 
istration to 
him  whom  the 
majority  of 
parties  inte- 
rested desire  : 
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relationship  (m).  In  Waller  v.  Heseltinc  (ii)  ;  the  Prerogative 
Court  decided  that  the  question  concerning  a  Will  and  the 
question  of  interest  between  the  Crown  and  the  next  of  kin, 
must  all  go  on  together. 

Where  there  are  several  persons  standing  in  the  same 
degree  of  kindred  to  the  intestate,  the  statute,  we  have 
seen,  gives  the  Ordinary  his  election  to  accept  any  one  or 
more  of  such  persons  (o).  It  remains  to  inquire  by 
what  principles  and  rules  of  practice  his  discretion,  in 
making  such  election,  has  been  guided  in  the  Ecclesiastical 
Court. 

The  Court  have  considered  it  their  first  duty  to  place  the 
administration  in  the  hands  of  that  person  who  is  likely  best 
to  convert  it  to  the  advantage  of  those  who  have  claims, 
cither  in  paying  the  creditors,  or  in  making  distribution: 
the  primary  object  being  the  interest  of  the  estate  ( p).  Bat 
where  there  is  no  material  objection  on  one  hand,  or  reasons 
for  preference  on  the  other,  the  Court,  in  its  discretion,  puts 
ihe  administration  into  the  hands  of  that  person,  amongst 
those  of  the  same  degree  of  kindred,  to  whom  the  majority 
of  parties  interested  are  desirous  of  entrusting  the  estate  [q). 
On  this  principle,  in  a  case  as  early  as   1678  (/),  it  was 


f  ! 


if;: 


(m)  Dabbs  r.  Chisman,  1  Phillim. 
159.  It  is  otherwise  when  a  party 
is  ill  the  possession  of  tlie  ad- 
ministration. See  post,  p.  378, 
note  (i). 

(m)  Cited  by  Sir  John  NichoU  in 
1  Phillim.  159 ;  reported  1  Phillim. 
170. 

(o)  By  rule  28  P.  R.  1862  (Non- 
contentious)  ;  "  Where  administra- 
tion is  applied  for  by  one  or  some 
of  the  next  of  kiu  only,  there 
being  another  or  other  next  of  kin 
equally  entitled  tliereto,  the  regis- 
trars may  require  proof  by  affida- 
vit or  statutory  declaration  that 


notice  of  such  application  has 
been  given  to  such  other  next  of 
kin." 

(p)  Warwick  v.  Greville,  1  Phil. 
125. 

(q)  Elwes  v.  Elwes,  2  Cas.  temp. 
Lee,  573.  Budd  v.  Silver,  2  Phil- 
lim. 115.  However,  administra- 
tion is  not  always  granted  to  the 
majority  of  interests  :  Wetdrill  i'. 
Wriglit,  2  Phil.  248.  See  also  lu 
the  goods  of  Staiuton,  L.  E.  2  P. 
&  D.  212. 

{)•)  Cartwright's  case,  1  Freeni. 
258.  See  also  SawbrUge  v.  Hill, 
L.  R.  2  P.  &  D.  219. 


^    i 
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wliole  blood 
preferred,  un- 
less material 
objections  can 
be  proved  : 


decided  by  the  two  Chief  Justices,  tbe  Chief  Baron  ct  aim, 
that,  where  the  deceased  left  four  grandchildren,  whereof 
one  was  of  age  and  the  other  three  minors,  the  administra- 
tion should  be  granted  to  the  mother  as  guardian  to  the 
three  dunuitc  viinorc  a-tate,  in  preference  to  the  grandchild 
who  was  of  age  :  because,  since  the  statute  (22  &  23  Car.  II. 
e.  10),  which  entitled  them  all  to  distribution,  the  interest  of 
the  three  preponderated. 

But,  although,  when  the  contest  for  an  administration  is 
between  two  persons  in  equal  degree  of  the  whole  blood,  the 
general  rule  has  been  to  grant  it  to  that  person  in  whom  the 
majority  of  those  entitled  to  distribution  concur ;  yet  that 
rule  does  not  hold  when  the  contest  is  between  one  of  the 
whole  blood  and  one  of  the  half  blood  ;  for,  in  that  case,  the 
whole  blood  is  preferable  in  the  grant  of  administration  to 
the  half-blood,  though  the  majority  of  interests  concur  in  the 
latter,  unless  material  objections  can  be  proved  against  him 
of  the  whole  blood  (s). 

Primogeniture,  as  it  has  been  already  observed,  gives  no  Primogeniture 
right  to  preference,  so  as  to  weigh  against  the  wish  of  the 
majority  of  interests ;  yet  if  things  are  precisely  equal, — if 
the  scale  is  exactly  poised,  being  the  elder  brother  would 
incline  tbe  balance  (0- 

Again,  by  the  practice  of  the  Court,  a  son  has  the  pre- 
ference to  a  daughter,  unless  there  are  material  objec- 
tions to  him  ;  and  it  has  been  held  not  enough  to  divest  him 
of  that  preference,  to  show  that  he  has  intermeddled  with  the 
effects  of  the  aeceased  without  competent  authority  (u). 


Son  preferred 
to  daughter : 


(«)  Mercer  v.  Moorland,  2  Cas. 
temp.  Lee,  499.  Straiten  v.  Lin- 
ton, 31  L.  J.,  P.  M.  &  A.  48. 

({)  Warwick  v.  Greville,  1  Phil- 
lim.  125.  S.  P.  as  to  an  elder  of 
two  sisters,  Coppin  v.  Dillon,  4 
Hagg.  376. 

(u)  Chittenden  v.  Knight,  2  Cas. 
temp.  Lee,  559.  The  rule  that 
males  are   to    be   preferred    to 


females  is  not  so  stringent  as  tbe 
rule  that  the  grant  will  follow  the 
majority  of  interests  :  Iredale  v. 
Ford,  1  Sw.  &  Tr.  305,  Again  the 
former  rule  may  be  met  by  an- 
other rule,  viz.,  that;  the  grant  will 
be  made  priori  petenti :  Cordeux 
V.  Trasler,  34  L.  J.,  P.  M.  &  A. 
127. 
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A  man  used  to 
business  pre- 
ferred : 

next  of  kin 
also  creditor  : 


next  of  kin  n 
bankrupt : 


husband  a 
bankrupt : 


next  of  kin  a 
luuatio. 


Tiio  Court  pre- 
fers a  solo  to  a 
joint  admiuis- 
tratioii : 

and  never 
forces  ,t  joint 
administra- 
tion. 

When  an 
administrator 
is  once  ap- 
pointed, 
another  of 
same  degree  of 
kindred  cannot 
corao  inio  tho 
administration 
till  the  ad- 
ministrator is 
dead. 
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Ctetcris  paribus,  a  man  accustomed  to  business  is  preferred 
by  tho  Court  to  be  administrator  (x). 

The  fact  of  cue  of  several  next  of  kin  being  also  a  creditor 
is  rather  adverse  to,  than  in  favour  of,  his  being  prcfe-red  in 
a  contest  for  tho  administration  (y). 

In  :  ase  where  the  administration  was  contested  between 
two  in  an  equal  degree  of  relationship,  one  of  whom  was 
objectionable,  but  tho  other  had  been  twice  a  bankrupt,  the 
Court  granted  the  ai?  >inistration  to  the  former  and  con- 
demned the  latter  in  costs  (0). 

A  hudmnd's  right  to  administration  to  his  wife's  estate 
is  not  such  a  right  as  will  vest  in  the  trustee  under  Lis 
bankruptcy  (a). 

Where  the  sole  next  of  kin  of  an  intestate  wiis  a  lunntio, 
and  her  commii,tee  renounced,  the  Couit  upon  the  eonseiit  of 
the  next  of  kin  of  the  lunatic  being  filed,  granted  administni- 
tiou  to  a  stranger  in  blood  (/>). 

Tho  Court  piefers,  eccteris  2>(i>'ibus,  a  solo  to  a  joint  ml- 
ministration,  bficauso  it  is  much  better  for  tho  estiite,  ainl 
more  convenient  for  the  claimants  on  it  {c) ;  and,  a  fortiori, 
the  Court  never  forces  a  joint  administration  upon  unwilliiij,' 
parties  ((0- 

When  administration  has  been  once  committed  to  any  of 
the  next  of  kin,  (.thers,  even  in  tho  same  degree  of  kindreil, 
have,  during  the  life  of  the  administrator,  no  title  to  a  similiu' 
grant ;  so  different  in  this  case  from  that  of  an  executor,  wiio 
has  a  light  to  piabate,  though  it  has  been  already  tiiken  out 
by  his  co-executor.  The  maxim,  "qui  j^t'i'^i'  <'st  tcmpori' 
potior  est  Jure,"  applies  in  tho  former  but  not  in  the  latter 

(,c)  Willinms  r.  Wilkins,  2  Phil-  P.  D.  73. . 
lini.  100.  (c)  Warwick  v.  Grevillc,  1  Plnl- 

(;/;  Webb  v.  Ncedhain,  1  Add.  lim.    12(i.     Starley  v,  lienm,  1 

494.  Httgg.     222.      In    the    gooils  ol' 

(a)  Bell  V.  Tiiniswood,  2  Pliil-  Nayler,    2    Robert.    409.     Ante, 

lim.  22.  p.  350,  note  (1/). 

(rt)  In  the  goodd  of  Turner,  12  "   (<0  Hell  «.  Tiniiswood,  2  Phillim. 

P.  D.  18.  22. 

[h)  In  the  goods  of  Hastings,  4 


oil.  II-  §  !•]    To  whom  tJu'if  should  he  granted. 
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instance  (f)-  But  a  next  of  kin  who  has  even  renounced 
may,  upou  the  death  of  the  party  appointed  administrator, 
come  in  and  take  administration  de  bonis  non  (/). 

^^'here  a  person  entitled  to  administration  is  resident  in  a 
foreign  country,  the  Court  will  expect  that  duo  diligence 
shall  be  used  to  give  him  notice  of  the  applination,  hefore  it 
will  grant  administration  to  another  party.  Thus  where  the 
idcstate  died  in  the  department  ot  Oise,  in  France,  leaving  a 
widow  resident  there,  and  application  was  made  for  adminis- 
traiion  by  the  next  of  kin,  the  Court  held,  that  service  of 
tlic  decree  in  the  then  usual  manner  on  the  Royal  Exchange 
was  insufficient  (g). 

If  tbe  intestate  left  personal  property,  as  well  in  the  Colo- 
nies as  in  this  country,  the  grant  of  administration  ohtaincd 
here  will  not  extend  to  the  Colonies,  though  the  intestate 
(lied  and  was  resident  here  {h).  So  a  defendant  who  had  heen 
arrested  in  Ireland,  by  a  writ  of  ne  exeat  regno  issued  out  of 
Chancery  there,  for  a  debt  due  to  an  intestate,  was  discharged, 
on  the  ground  that  the  plaintiff  had  not  obtained  administration 
in  that  country  (i). 

In  the  case  of  a  foreigner  dying  intestate  within  the  Eritish 
(Lminions,  it  should  seem,  that  if  no  question  is  raised,  the 
Court  will  grant  administration  to  the  person  entitled  to  the 
elTects  of  the  deceased,  according  to  the  law  of  his  own 
c'ouutry  {k).    If  the  legal  title  be  disputed,  the  question  will 


Wlicre  a  party 
entitled  to 
ailministnttiou 

is  resilient 
al.roa<l. 


Ailministra- 
tioii  of  pro- 
jierty  out  of 
this  country. 


Ailiuinistra- 
tii)n  i)t'  tliu 
ellocts  of  a 
foreigner. 


(.')  Toller,  98. 

(/)  Skeflington  v.  White,  1  Ha-,'g. 
'M,  702,  703. 

(!/)  QoJclttrd  V.  Cressonier,  3 
riiillira.  637.  The  «ame,  where 
'lit.'  next  of  kin  is  resilient  in  the 
V/wt  Indies  :  Miller  v.  Wiishing- 
tnn,  3  Hi\),'g.  277.  As  to  the  pre- 
sent practice  of  s'  '  .  of  citiitions, 
««'  }m.  p.  379. 

{h)  Bum  r.  Cole,  Ambl.  416. 
Atkins  II.  Smith,  2  Atk.  63,  by 
Lonl  Han'wicke,  But  tlie  righU 
*if  mch  an  administrator  will  ex- 


tend to  the  proiK'rty  there,  if  the 
deceased  was  domiciled  here  :  nnd 
the  judt^e  of  probate  in  the  colo- 
nies ought  to  follow  the  English 
grant.     See  anfr,  p.  302. 

(j)  Swift  V.  Swift,  1  Bidl  &  Heat. 
320. 

{k)  In  the  ^^ouJs  of  Bcggia,  1 
Add.  340.  In  th-^  goods  of  the 
Countess  Da  Cunha,  1  Hagg.  237. 
Adniinistration  of  the  effects  of  a 
deceased,  who  died  domiciled  in 
Scotland.,  was  granted  to  a  party 
eiititled  to  them  accoixling  to  the 
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Ailministra- 
tion  to  a 
person  domi- 
ciled out  of 
this  country 
of  property 
here. 


.^s 


depend  on  the  fact  whether  the  deceased  was  domiciled 
within  the  British  dominicns,  or  only  a  temporary  resident 
there  [l). 

If  the  intestate  was  domiciled  in  a  foreign  country,  or 
within  the  king's  dominions  out  of  England,  and  left  assets 
in  this  country,  administration  must  he  taken  out  here,  as 
well  as  in  the  country  of  domicil  (/«).  But  if  he  left  no  assets 
in  this  country,  the  Court  of  Probate  has  no  jurisdiction  to 
make  any  grant  of  administration  in  respect  of  his  estate  (,v). 
If  the  party  applying  for  administration  here  has  already 
obtained  a  grant  in  the  proper  Court  of  the  country  where  tlie 
domicil  was,  it  should  seem  that  the  Court  here,  generally 
speaking,  would  follow  that  grant  (o) :  But  if  an  original 
administration  be  applied  for  here,  in  such  case,  whether  the 
deceased  were  a  British  subject,  or  an  alien,  since,  in  either 
event,  the  distribution  of  his  personal  property  is  to  be 
regulated  according  to  the  law  of  the  country  in  which  he  was 
a  domiciled  inhabitant  at  the  time  of  his  death  {p),  itappenrs 


Scotch  law,  on  proof  of  the  law  by 
affidavit  from  a  Scotch  solicitor  : 
In  the  goods  of  Stewart,  1  Curt. 
904.  See  also  In  the  goods  of 
Hill,  L.  R.  2  P.  &  D.  89.  The 
regular  course  seems  to  be  that 
the  ambassador  should  certify  the 
law  of  tlie  country  he  represents  : 
In  the  goods  of  Dormoy,  3  Hagg. 
767. 

(0  1  Add.  342.  And  see  ante, 
p.  302,  et  seq.,  and  infra,  Pt.  III. 
Bk.  IV.  Ch.  I.  §  V.  Where  a  party 
applies  for  administration,  as  the 
agent  of  a  foreigner  resident 
abroad,  and  entitled  to  adminis- 
tration, the  application  cannot  be 
supported,  without  exhibiting  to 
the  Court  a  proper  authority  from 
the  person  so  entitled  :  In  the 
goods  of  the  Elector  of  Hesse,  1 
Hagg.  93. 

(m)  See  ante,  p.  298.    Le  Briton 


V.  Le  Quec'/ie,  2  Cas.  temp.  Lee,2()I. 
Attorney -General  v.  Bouwens,  4 
Mees.  &  W.  193. 

(n)  In  the  goods  of  Tucker,  3 
Sw.  &  Tr.  685.  Evans  v.  Burre!!, 
28  L.  J.,  P.  &  M.  82.  In  the  goods 
of  Fittock,  32  L  J.,  P.  &  M.  iriT. 
See  also  In  the  goods  of  Cooiks 
L.  R.  1  P.  &  D.  449. 

(o)  See  ante,  p.  306.  Viesca  r. 
D'Aramburu,  2  Curt.  277.  la 
the  goods  of  Rogerson,  2  Curt. 
656.  In  the  goods  of  Henderson. 
2  Robert.  144.  As  to  wLetlicr 
the  Court  will  grant  admiiiistm- 
tion  limited  to  the  pendency  of 
a  Ruit  in  the  foreign  Court  to  n 
person  duly  appointed  by  thiit 
Court,  see  In  the  goods  of  Morgan. 
2  Robert.  416. 

(p)  See  po$t,  Pt.  III.  Bk.  iv. 
Ch.  I.  §v. 


Ch.  n.  §  I.]    To  whom  they  should  he  granted. 

to  be  a  necessary  conse^acnce  that  the  grant  should  be  made 
to  the  person  entitled  to  the  effects  of  tho  deceased  according 
to  the  law  of  that  country  {q). 

By  stat.  24  &  25  Vict.  c.  121,  s.  4,  "  Whenever  a  conven- 
tion shall  be  made  between  her  Majesty  and  any  foreign  state, 
whereby  her  Majesty's  consuls  or  vice-consuls  in  such  foreign 
state  shall  receive  the  same  or  the  like  powers  and  authorities 
as  are  hereinafter  expressed,  it  shall  be  lawful  for  her  Majesty 
by  order  in  council  to  direct,  and  from  and  after  the  publication 
of  such  order  in  the  London  Gazette,  it  shall  be  and  is  hereby 
enacted,  that  whenev^ir  any  subject  of  such  foreign  state  shall 
die  within  the  dominions  of  her  Majesty,  and  there  shall  be 
no  person  present  at  the  time  of  such  death  who  shall  be 
rightfully  entitled  to  administer  to  the  estate  of  such  deceased 
person,  it  shall  bo  lawful  for  the  consul,  vice-consul  or  consular 
agent  of  such  foreign  state,  within  that  part  of  hei  Majesty's 
dominions  whe^e  such  foreign  subject  shall  die,  to  take 
possession  and  have  the  custody  of  the  personal  property  of 
the  deceased,  and  to  apply  the  same  in  payment  of  his  or  her 
debts  aiii  funeral  expenses,  and  to  retain  the  surplus  for  the 
benefit  of  the  persons  entitled  thereto  ;  but  such  consul,  vice- 
consul  or  consular  agent  shall  immediately  apply  for  and  shall 
be  entitled  to  obtain  from  the  proper  Court  letters  of 
administration  of  the  effects  of  such  deceased  person,  limited 
in  such  manner  and  for  such  time  as  to  such  Court  shall 
seem  fit." 

It  may  here  be  lemarkcd,  that  although  it  is  fully  settled 
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Stat.  24  A  25 
Vict.  c.  121, 
s.  4. 

When  subjects 
of  foreign 
states  shj'  ilio 
inherMajesw's. 
dominiois  and 
there  shall  be 
no  person  to 
nduilnistor  t  > 
their  pstates, 
tlie  consuls  of 
such  foreign 
states  may 
administer. 


(?)  See  In  the  goods  of  John- 
ston, 4  Hagg.  182.  But  see  aUo 
In  the  goods  of  Vciga,  3  Sw.  &  Tr. 
13,  But  adminlstiation  of  the 
effects  of  a  domiciled  American 
dying  in  this  country,  in  ilinere, 
limited  to  the  purpoi^e  of  paying 
his  debts,  4c.,  and  transmitting 
the  balance  to  the  Treasury  of  the 
United  States,  was  refused  to  the 
American  consul,  the  Crown  op- 
posing the  grant,  though  none  of 


Riihfs  and 
liabilities  of 


the  next  of  kin  appeared  to  show 
cause  against  it :  Aspinwall  v. 
The  Queen's  Proctor,  2  Curt.  241. 
See  In  tlio  goods  of  Wyckoff,  .3 
Sw.  &  Tr.  20.  The  law  of  this 
country  will  not,  it  should  seem, 
recognise  the  right  of  a  foreign 
consul  to  take  poHsesBion  of  the 
property  of  a  foreigner  dying  here, 
in  itinere,  domiciled  in  his  own 
country  :  2  Curt.^  847.  fiw  stat. 
24  &  25  Vict.  c.  121,  p.  4,  mpra. 
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(as  there  will  hereafter  be  occasion  to  show)  (/•),  that  the 
right  of  succession  to  the  personal  estate  of  an  intestate  is 
to  be  regulated  by  the  law  of  the  country  in  which  he  was 
domiciled  at  the  time  of  his  death,  yet  the  administration  of 
the  estate  must  be  in  the  country  in  which  possession  of  it  is 
taken  and  held  under  lawful  authority.  Thus,  by  the  law  of 
England,  the  person  to  whom  administration  is  granted  by 
the  Court  of  Probate  is  by  statute  bound  to  administer  the 
estate,  and  to  pay  the  debts  of  the  deceased :  The  letters  of 
administi  'ition,  under  which  he  acts,  direct  him  to  do  so,  and 
he  takes  an  oath  that  he  will  well  and  truly  administer  al!  and 
every  the  goods  of  the  deceased,  and  pay  his  debts  so  far 
as  his  goods  will  extend,  and  exhibit  a  full  and  true  account 
of  his  admiristration :  And  these  duties  remain  the  same, 
notwithstanding  the  intestate  may  have  died  domiciled 
elsewhere. — Accordingly,  in  Preston  v.  Lord  Mekillc  («),  the 
persons  named  as  trustees  and  executors  in  the  Will  of  a 
domiciled  Scotchman  having  declined  to  act,  his  next  of  kin 
obtained  letters  of  administration  of  his  personal  estate  in 
England  from  the  proper  Ecclesiastical  Court  there,  and 
afterwards  consented  to  the  appointment,  by  the  Court  of 
Session  of  Scotland,  of  other  persons  as  trustees  and  executors 
in  place  of  those  named  in  the  Will,  with  all  the  powers 
that  had  been  thereby  given  to  them :  These  trustees  so 
appointed  raised  an  action  in  the  Court  of  Session  against  the 
administratrix,  calling  on  her  to  transfer  to  them  the 
personal  estate  possessed  by  her  under  the  administration, 
and  offering  her  a  full  release  from  liability ;  and  it  was  held 
by  the  House  of  Lords  (reversing  the  decree  of  the  Court  of 
Session),  that  the  personal  estate  in  England  must  be  ad- 
ministered there  by  the  administratrix,  by  virtue  of  the  letters 
of  administration  (0« 


(r)  Post,  Pt.  in.  Bk.  IV.  Ch.  i. 

§v. 

(fi)  8  CI.  &  Fin.  1. 

(t)  See  Accord,  per  Lord  Cran- 


worth  in  Enobin  v,  Wylie,  10  H. 
of  L.  19.  See  also  Lord  St.  Leo- 
nards' observations  on  this  cose  in 
the  Carron  Iron  Company  u.  Jfac- 
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Again,  with  respect  to  all  the  property  of  which  the  intes- 
tate died  possessed  in  the  Queen's  dorairxons  out  of  England, 
tlie  administrator,  under  the  letters  granted  there,  has,  it 
ghoald  seem,  a  right  to  hold  it  against  an  administrator  under 
a  grant  obtained  in  this  country.  Thus  in  Carrie  v.  Bir- 
cham  (m)>  the  widow  of  an  officer  who  died  intestate  in  India 
obtained  letters  of  administration  of  her  hushand's  effects  in 
the  Recorder's  Court  at  Bombay,  and  remitted  the  proceeds 
of  the  effects  in  government  bills  to  her  agent  in  England : 
A  creditor  of  the  intestate  took  out  letters  of  administration 
to  him  in  this  country,  and  brought  an  action  against  the 
widow's  agent  for  money  in  his  hands,  part  of  such  proceeds 
so  remit'^d :  It  was  held  that  the  wife  was  entitled  to  all  the 
effects  of  which  the  husband  died  possessed  in  India,  by 
virtue  of  the  letters  of  administration  granted  to  her  in  that 
country,  and  that  therefore  no  action  lay  against  her  agent  at 
the  suit  of  the  plaintiff,  under  the  letters  he  had  obtained  in 
the  Prerogative  Court  here  (x).  However,  in  Hervey  v. 
Fitzpatrick{y),  it  was  held  by  Wood,  V.-C,  that  where  the 
foreign  administrator  remits  a  part  of  the  assets  to  England 
to  be  sold  and  the  proceeds  to  be  carried  to  the  account  of  the 
intestate's  estate,  and  comes  himself  to  this  country,  he 
may  be  sued  in  a  Court  of  Equity  here  by  a  next  of  kin  of 
the  deceased,  who  has  taken  out  administration  here,  in 
respect  of  those  assets :  and  that  the  Court  has  a  right  to 
deal  with  them,  and  to  appoint  a  receiver,  if  there  is  danger 
of  their  being  taken  out  of  the  jurisdiction. 

If  a  bastard,  who,  as  nullius  filim  has  no  kindred,  or  any  Administre- 
other  person  having  no  kindred,  die  intestate,  and  without  bM"ftrVor 
wife  or  child,  it  has  formerly  been  holden,  that  the  Ordincvv  other  person 

•'  •'    without 


laren,  6  H.  of  L.  456.  Stirling 
llaxwell  V.  Cartwright,  9  C.  D. 
1-3;  11  C.  D.  522.  Sames  v. 
Hacon,  16  C.  D.  407 ;  18  C.  C. 
347.  Ewing  v,  Orr-Ewing,  9  App. 
Cas.  34 ;  10  App.  Cas.  453.  But 
tlie  principal  administrator,  that 
is  to  say,  the  administrator  in  tlie 
country  of  the  dcmicil,  is  entitled 
W.E.— VOL.  1. 


to  call  on  all  limited  adniinistra-  ''•"^''^"' 
tors  to  pay  over  the  net  surplus. 
See  Eames  v,  Hacon  {uhi  sup.), 

(u)  1  Dowl.  &  Ryl.  35. 

(x)  See  also  Jauncey  v.  Sealey,  I 
Vem.  397.  Story's  Confl.  of  Laws, 
Ch.  xiii.  B.  518.  Ante,  p.  296, 
et  seq, 

(y)  Kay,  421. 
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witliout  rela- 
tions (H.^poses 
by  Will  of  part 
ouly  of  his 
property. 
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could'  seize  his  goods,  and  dispose  of  them  to  pious  uses ;  but 
it  is  now  settled  that  the  king  is  entitled  to  them  as  ultinm 
hares  (z),  not  in  a  fiduciary  character  hut  beneficially  (a) ; 
subject,  nevertheless,  to  the  debts  of  the  intestate  (h).  Yet 
in  such  case  it  is  the  practice  to  transfer  the  royal  claim  Ir 
letters  patent,  or  other  authority,  from  the  Crown,  with  a 
reservation,  as  it  is  said,  of  a  tenth,  or  ether  small  proportion 
of  the  property,  and  then  the  Court  of  course  grants  to  such 
appointee  the  administration  (c).  It  has  indeed  been  asserted, 
that  sach  letters  patent  are  merely  in  t^e  nature  of  a  recom- 
mendation ;  and  that  though  it  be  usual  for  the  Court  to 
admit  such  patentee,  yet  it  is  rather  out  of  respect  to  the 
king,  than  strictly  of  right  (d).  But  if  the  Court  chose  to 
grant  administratio.i  to  any  other  person,  the  right  of  the 
Crown  would  remain  the  same.  The  administrator,  whoever 
he  might  be,  would  be  a  trustee  for  the  Crown  (e). 

Where  a  bastard  or  other  person  having  no  kindred  dies 
intestate,  leaving  a  widow  but  no  children,  the  widow  is  uot 
entitled  to  the  whole  of  his  perso;  tal  estate,  but  to  one  moiety 
only,  and  the  Crown  is  entitled  to  the  other  (/). 

Where  a  bastard  having  no  relations  makes  a  Will  dispos- 
ing of  a  part  only  of  his  or  her  property,  the  Crown  has  a 


ii4. 


{z)  Jones  V.  Qoodchild,  3  P. 
Wins.  33.  Rutherford  v.  Maule, 
4  Hagg.  213.  Dyke  v.  Walford,  5 
Moo.  P.  C.  434.  In  this  last  case 
it  was  held  that  the  right  of 
administration  to  the  goods  of  a 
hastard,  who  died  intestate  and 
unmarried,  in  the  county  of  Lan- 
caster, belonged  to  the  Queen  in 
right  of  her  Duchy  of  Lancaster 
and  not  in  right  of  her  Crown. 

(a)  Kane  v.  Reynolds,  4  De  Q. 
M.  &  G.  571,  hy  Lord  Cranworth. 

(6)  Megit  V.  Johnson,  2  Dougl. 
048,  by  Lord  Mansfield. 

(c)  Stote  V.  Tyndall,  2  Cas.  temp. 
Lee,  394. 

{d)  Manning  v,  Knapp,  1  Salk.  37. 

{A  5  Mof..  P.  0.  405.     Wlii-re  a 


case  is  not  within  the  Statutes  of 
Administration,  the  Court,  in  he 
exercise  of  its  discretion,  usually 
grants  the  administration  to  the 
interest.  See  poat,  Ch.  in.  J  i. 
p.  400. 

(/)  Cave  V.  Roberts,  8  Sim.  214. 
But  it  should  be  noticed  thnt  in  all 
cases  where  an  intestate  dies  after 
1st  September,  lf/90,  the  provisions 
of  the  Intestates  Estates  Act,  181M), 
63  &  54  Vict.  c.  29,  apply,  and  the 
widow  in  the  case  of  estates  under 
i"5()0  takes  the  whole  to  the  ex- 
clusion of  the  Crown  and  in  the 
case  of  estates  over  iSOO  a  charge 
for  .£500  in  addition  to  her  share 
of  the  residua 
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right  to  a  grant,  save  and  except,  ur  to  a  caterorum  grant, 
bat  not  to  a  general  grant  of  administration,  and  the 
legatees  have  a  right  to  a  grant  of  administration  with 
the  Will  annexed  limited  to  the  property  disposed  of  by 
the  Will  ig). 

By  Stat.  39  &  40  Vict.  c.  18,  The  Treasury  Solicitor  Act,  stat.  39  &  40 
1876  [which  by  sect.  9  repeals  the  former  statute,  15  Vict.  g.  i "        ' 
c.  8],  the  Treasury  Solicitor  is  constituted  a  corporation  sole 
with  certain  powers  and  liabilities  (sect.  1). 

Where  the  Crown  becomes  entitled  to  the  personal  estate  of  Administra- 
an  intestate,  and  the  Court  has  power  to  grant  administration  crown  entitled 
to  a  nominee  of  the  Crown,  and  where  the  Crown  nominates  ^gj^^g"""*' 
for  that  purpose  the  Treasury  Solicitor,  the  Court  may  grant  intestate. 
admmistration  for  the  use  of  the  Crown  to  the   Treasury 
Solicitor  (by  his  official  name)  and  his  successors,  or  to  some 
person  nominated  by  the  Treasury  Solicitor  (sect.  2). 

The  administration,  when  grant'id  to  the  Treasury  Solicitor, 
and  the  office  of  administration  under  such  grant,  and  all  the 
estate,  rights,  duties,  and  liabilities  of  such  administrator 
rest  in  and  are  imposed  on  tbe  Treasury  Solicitor  for  the 
time  being  without  any  further  grant  of  administration  (lb.). 

The  Treasury  Solicitor  may  be  nominated  as  administrator 
either  in  any  particular  case  or  class  of  cases,  or  in  all 
cases,  and  such  nomination  may  be  limited  as  to  Her  Majestji 
may  seem  fit,  and  the  Treasury  Solicitor  may  be  authorised 
to  nominate  some  other  person  to  take  cut  administration  in 
any  particular  case  or  clsrSS  of  cases. 

The  Treasury  Solicitor  notwithstanding  that  he  does  not 
give  the  bond  which,  if  such  administration  were  granted  to 
him  as  a  private  individual,  he  would  be  required  by  law  to 
give,  is  subject  as  regards  the  administration  to  the  liabilities 
and  duties  imposed  by  such  bond  (lb.). 

Section  4  deals  with  the  disposal  of  money  and  property  Sect.  4. 
received  under  an  administration  or  forfeituro,  and  of  un- 
claimed grants. 

Section  6  provides  for  tbe  making  of  rules  by  the  Treasury,  "ct.  6. 


(g)  In  the  goods  of  Rhoades,  L.  R.  1  P.  &  D.  119. 
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sect.  6. 
srct.  9  (1). 


Intestates' 
Estates  Act, 
1884,  47  &  48 
Vict.  c.  71, 
B.  2. 


sect.  3. 


Of  General  Letters  of  Admhiistrat'iGn.  [Pt.  i.  Bk.  v. 

Section  6  applies  the  Act  to  previous  administrations,  &c. 

Section  9  (1)  provides  for  the  re-enactment  of  sect.  2  of  stat. 
15  &  16  Vict,  c  3  (repealed  as  ahove  stated)  viz., that  "where 
the  administration  of  the  personal  estate  of  any  deceased 
person  has  heen  granted  to  the  Solicitor  for  the  affairs  of  Her 
Majesty's  Duchy  of  Lancaster,  for  the  use  of  Her  Majesty, 
that  solicitor  shall,  notwithstanding  that  he  does  not  give  the 
bond  vfhich,  if  such  administration  had  been  granted  to  him 
as  a  private  individual,  he  would  be  required  by  law  to  give, 
be  subject,  as  regards  the  administration,  to  the  liabilities 
and  duties  imposed  by  such  bond." 

Where  a  person  died  in  Cornwall  intestate  without  known 
relations,  the  Court  granted  letters  of  administration  of  his 
estate  for  the  use  of  H.R.H.  the  Prince  of  Wales  as  Duke  of 
Cornwall,  but  without  prejudice  to  the  rights  of  the  Croflu  (/i). 

By  the  Intestates  Estates  Act,  1884,  "  where  ^ho  adminis- 
tration of  the  personal  estate  of  any  deceased  person  is  granted 
to  a  nominee  of  Her  Majesty  (whether  the  Treasury  Solicitor 
or  a  person  nominated  by  the  Treasury  Solicitor,  or  any  other 
person^  any  action  or  proceeding  by  or  against  such  nominee 
for  the  recovery  of  the  personal  estate  of  such  deceaaed  person, 
<^r  any  share  thereof,  shall  be  of  the  same  character,  and  be 
brought,  instituted,  and  carried  on  in  the  same  manner,  and 
be  subject  to  the  same  rules  of  law  and  equity  (including  the 
rules  of  limitation  under  the  Statutes  of  Limitation  or  other- 
wise) in  all  respects  as  if  the  administration  had  been  granted 
to  such  nominee  as  one  of  the  next  of  kin  of  such  deceased 
person  "  (sect.  2). 

Section  3  enacts  that  "  after  the  passing  of  this  Act  an 
information  or  other  proceeding  on  the  part  of  Her  Majesty 
shall  not  be  filed  or  instituted,  and  a  petition  of  right  shall 
not  be  presented  in  respect  of  the  personal  estate  of  any 
deceased  person  or  any  part  or  share  thereof,  or  any  claim 
thereon,  except  within  the  same  time  and  subject  to  the  same 
rules  of  law  and  equity  in  and  subject  to  which  an  action  for 
the  like  purpose  might  be  brought  by  or  against  a  subject." 


(fc)  Solicitor  of  the  Duchy  of  Cornwall  v.  Canning,  6  P.  D.  114. 
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Section  4  enacts  that  "  from  and  after  the  passing  of  this 
Act,  vhere  a  person  dies  without  an  heir  and  intestate  in 
respect  of  any  real  estate,  consisting  of  any  estate  or  interest, 
whether  legal  or  equitable,  in  any  incorporeal  hereditaments, 
or  of  any  equitable  estate  or  interest  in  any  corporeal  heredita- 
ment, whether  devised  or  not  devised  to  trustees  by  tl^e  Will 
of  such  person,  the  law  of  escheat  shall  apply  in  the  same 
manner  as  if  the  estate  or  interest  above  m  itioned  were  a 
legal  estate  in  corporeal  hereditaments." 

Section  6  gives  to  the  Court  a  power  of  sale  of  the  interest 
of  the  Crown  in  any  hereditament  corporeal  or  incorporeal, 
and  directs  that  the  proceeds  of  such  sale  shall  be  paid, 
invested,  and  disposed  of  in  manner  provided  by  sect.  4  of  the 
Treasury  Solicitor  Act,  1876. 

It  further  applies  the  provisions  of  sect.  1  of  the  Trustee 
Act,  1850,  to  such  sale. 

Section  6  gives  to  the  Crown  power  to  waive  its  right  to  the 
real  estate  of  an  intestate  in  certain  cases. 

Section  7  defines  an  intestacy  for  the  purposes  of  the  Act 
as "  where  any  beneficial  interest  in  the  real  estate  of  any 
deceased  person,  whether  the  estate  or  interest  of  such 
deceased  person  was  legal  or  equitable,  is,  owing  to  the  failure 
of  the  objects  of  the  devise  or  other  circumstances  happening 
before  or  after  the  death  of  such  person  in  whole  or  in  part 
not  effectually  disposed  of,  such  person  shall  be  deemed  to 
Lave  died  intestate  in  respect  of  such  part  of  the  said  bene- 
ficial interest  as  is  ineffectually  disposed  of." 

Section  8  applies  the  Act  to  the  Duchy  of  Lancaster. 

Section  9  applies  the  Act  to  Ireland. 

In  the  case  of  a  felon  convict,  and  of  a  felo  de  se,  the 
law  of  forfeiture  being  abolished  by  stat.  33  &  34  Vict.  c.  23, 
8. 1,  administration  is  now  no  longer  granted  as  formerly  to  a 
nominee  of  the  Crown,  but  follows  the  ordinary  course  of  the 
law  of  Buccession  ah  intestato. 

It  has  always  been  considered,  both  in  the  Common  Law 
•fiid  Spiritual  Courts,  that  the  object  of  the  statutes  of  admi- 
nistration (31  Edw.  ni.  c.  11,  and  21  Hen.  VIII.  c.  5)  is  to 
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sect.  4. 


sect.  5. 


15  &  16  Vict, 
c.  55,  8.  1. 

sect.  6. 


sect.  7. 


sect.  8. 
sect.  9. 

Administra- 
tion to  a  felon. 


Next  of  kin 
excluded  from 
the  adminis- 
tration, when 
they  have  no 
interest. 
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If  the  next  of 
kin  die  before 
administration 
granted,  his 
representative 
is  entitled  to 
it: 


Of  General  Letters  of  Administration.    [Pt.  i.  Bk.  v. 

give  the  management  of  the  property  to  the  person  who  has 
the  beneficial  interest  in  it  (k).  And  the  incHnation  has 
been  so  strong  to  effectuate  this  object,  by  granting  the 
administration  to  the  interest  that,  in  soma  instances,  not 
only  the  practice  of  the  Ecclesiastical  Court,  but  the  decisions 
of  the  Judges  Delogate,  have  not  scinipled  to  disregard  the 
express  words  of  the  statute  (I).  Thus  in  Bridges  v.  The 
Duke  of  Neiccastle  (Delegates,  1712),  Lord  HoUis  died  intes- 
tate, and  Bridges  claimed  administration  as  next  of  kin: 
The  eflfects  were  vested  by  Act  of  Parliament  in  the  Duke  of 
Newcastle,  to  pay  the  debts  of  the  deceased :  The  Judge  of 
the  Prerogative  Court  (Sir  Charles  Hedges)  and  afterwards 
the  Delegates,  held  that  the  next  of  kin  was  excluded, 
on  the  ground  that  he  had  no  interest,  and  granted  admi- 
nistration to  the  Duke  of  Newcastle  (m).  So  in  Young  v. 
Pierce  (n),  administration  was  refused  by  the  Prerogative 
and  the  Delegates  to  a  next  of  kin,  on  the  ground  that  she 
nad  released  all  her  interest,  and  the  letters  were  granted  to 
the  party  beneficially  entitled  to  the  personal  estate  (o). 
Another  strong  instance  will  be  found  in  the  next  section, 
with  respect  to  administration  cum  testamento  annexo:  in 
granting  which,  it  has  been  established  by  the  decisions 
both  of  common  lawyers  and  civilians,  contrary  to  the  words 
of  the  Act,  that  the  next  of  kin  is  to  be  excluded  from  the  ad- 
ministration when  there  is  a  residuary  legatee  who  desires  it. 
Again,  the  statutes  of  administration  (81  Edw.  III.  c.  11, 
and  21  Hen.  YIU.  c.  5)  provide  that  the  Ordinary  shall  grant 
administration  to  the  next  of  kin,  or  the  widow,  or  to  hoth : 
aid  therefore  these  parties  have  a  statutory  right  to  the 
administration.    But  the  obligation  of  the  statut'is  has,  in 


{k)  Wetdrill  r.  Wright,  2  Phil- 
lim.  248. 

{I)  See  the  judgment  of  Lord 
Cottenham,  in  Withy  v.  Max'gles, 
10  CI.  &  Fin.  248  :  Accord. 

(m)  Cited  by  the  Court  in  West 
V.  Willby,  3  Phillira.  381. 

(n)  1  Freem.  49o. 


(o)  Thi8  was  a  case  of  adminis- 
tration de  bonis  non :  but  it  will 
appear  in'  a  subsequent  section, 
that,  with  respect  to  the  obliga- 
tion of  the  statute,  there  is  to 
difference  between  an  administra- 
tion de  bonis  non  and  an  original 
administration. 


Cb.  n.  §  I.]    To  whom  they  should  he  granted. 

seTeral  adjudged  cases,  as  well  as  in  practice,  been  considered 
to  extend  only  to  such  persons  as  are  next  of  kin  at  the  time 
of  the  intestate's  death  (p)  ;  and  therefore  the  Court  is  not 
bound  to  grant  administration  to  one  who  is  not  entitled  to 
a  beneficial  interest  in  the  effects,  although  by  the  death  Oi 
intermediate  persons,  he  may  have  become  next  of  kin  tt 
the  time  the  grant  is  required.  Accordingly  it  was  the 
established  practice  and  course  of  the  Prerogative  Office,  that 
if  all  tiiose  who  were  next  of  kin  at  the  time  of  the  death  of 
the  intestate  are  dead,  then  the  representative  of  such  next  of 
kin,  being  entitled  to  the  beneficial  interest,  is  also  entitled  to 
the  administration,  whether  original  or  de  bonis  nan :  with 
this  limitation,  however,  in  both  cases,  that  a  person  origin- 
ally in  distribution  is  preferred  to  the  representative  of  the 
'lext  of  kin  {q). 

Bnt  it  is  no  defence  to  an  action  brought  by  such  repre- 
sentative, as  administrator  to  the  original  intestate,  against  a 
debtor  to  his  estate,  that  the  defendant  paid  the  debt  in  ques- 
tion to  the  next  of  kin,  who  died  without  taking  out  letters  of 
administration  (r). 

There  is  a  distinction  between  a  person  appointed  executor, 
and  one  entitled  to  the  administration  as  next  of  kin,  with 
respect  to  the  obligatory  consequences  of  administering  the 
goods  of  the  deceased  :  An  executor,  it  has  been  shown,  after 
an  act  of  administration,  cannot  refuse  to  accept  the  executor- 
ship, and  take  probate  (s) :  but  although  a  next  of  kin  may 
have  intermeddled  with  the  effects,  and  made  himself  liable 
as  executor  de  son  tort,  he  cannot  be  compelled  by  the  Court 
to  take  upon  himself  the  office  of  administrator  {t). 

the  grant  of  adni'"'' •♦ration  to  the 
plaintiff  be,  in  its  terms,  of  the 
goods,  &c.,  "left  unadminigtered" 
by  the  next  of  kin :  Mitchell  v. 
Moorman,  ubi  sup. 

(«)  Ante,  p.  227. 

((!)  Ackerley  v.  Oldham,  1  PhU- 
lim.  248.  Ackerley  v.  Parkinson, 
3  M.  &  S.  411.  In  tiie  goods  of 
Fell,  2  Sw.  &  Tr.  126. 


875 


bat  payment  to 
the  next  of  kin 
is  DO  aniiwcr  to 
an  action  bjr 
his  representa- 
tive as  admin- 
istrator to  tlie 
original  intes- 
tate. 

A  next  of  kin 
cannot  be  com- 
pelled to  take 
out  adminis- 
tration, though 
he  has  inter- 
meddled with 
the  effects. 


(p)  Savage  v.  Blythe,  2  Hagg. 
Appendix,  150.  Almes  v.  Almes, 
•WA  155 ;  and  see  the  observa- 
tions of  the  learned  reporter,  ibid. 
p.  166. 

(?)  2  Ht^g.  Appendix,  157. 

(r)  Mitchell  v.  Moorman,  1 
Young  &  Jetv.  21 ;  Mitchell  v. 
Holmes,  L.  R.  8  Ex.  119  :  and  it 
shall  make  no  difference,  though 


!!■! 


m 
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Administration  may  be  granted  to  the  attorney  of  all  the 


Administra- 
tion granted  to 

the  attorney  of  next  of  kin,  provided  they  reside  out  of  the  country;  and  if 
the  effects  are  under  twenty  pounds,  such  administration  may 
be  granted  whether  they  are  so  resident  or  not  (»)•  By 
rule  82,  P.  R.  1862  (Non-coiitentious),  "  In  the  case  of  a 
person  residing  out  of  England,  administration,  or  adminis- 
tration with  the  Will  annexed,  may  be  granted  to  his  attorney 
acting  under  a  power  of  attorney."  But  where  a  person  solely 
entitled  to  the  grant  is  resident  in  this  country,  and  able  to 
take  it  himself,  the  Court  will  decline  to  decree  it  to  his 
attorney,  for  his  use  and  benefit  (x). 

On  one  occasion  the  Court  granted,  to  the  agent  of  the 
Elector  of  Hesse,  an  administration  limited  to  substantiate 
proceedings  in  Chancery  respectmg  a  debt  due  to  the  late 
Elector ;  but  declined  to  extend  the  administration  to  the 
receipt  of  the  debt,  without  a  power  of  attorney  from  the 
proper  authorities  («/). 

Where  letters  of  administration  are  granted  to  persons 
under  a  power  of  attorney  from  the  party  entitled  to  the 
representation,  the  letters  express  that  they  are  granted 
"  for  the  use  and  benefit "  of  the  latter  {z).  But  these  words 
do  not  exclude  the  claim  of  other  persons  to  share  in  the 
personal  estate  («).  It  was,  indeed,  held,  in  the  case  of  D« 
la  Viesca  v.  huhhuck  (b),  that  where  administration  has  been 


(»/)  Toller,  108.  As  to  what 
shall  constitute  a  proper  authority 
to  apply  for  the  grant,  as  the 
attorney  of  the  party  entitled  to  it, 
see  Lucas  v.  Lucas,  3  Cas.  temp. 
Lee,  576.  In  the  goods  of  Reitz, 
3  Hagg.  766.  In  the  goods  of 
Elderton,  4  Hagg.  210. 

(x)  In  the  goods  of  Burch,  2 
Sw.  &  Tr.  139. 

{y)  In  the  goods  of  the  Elector 
of  Hosse,  1  Hagg.  93 :  see  also  In 
the  goods  of  Beggia,  3  Add.  340. 

(s)  The  form  of  such  letters  will 
be  found  at  full  length  in  10  Sim. 


629.  2  Hare,  537,  note  (a).  See 
also  In  the  goods  of  Casaidy,  4 
Hagg.  360.    Post,  p.  407. 

(a)  Anstruther  v.  Chalmer,  2 
Sim.  5. 

(6)  10  Sim.  629.  The  case  of 
De  la  Viesca  v.  Lubbock  was 
approved  by  Jessel,  M.R.,  in 
Eames  v.  Hacon,  18  C.  D.  347, 
352,  in  the  argument  of  which 
case,  Chambers  v.  Bicknell,  and 
Att.-Gen.  v.  Kohler  (u6i  infr.), 
were  cited,  but,  as  pointed  out  by 
Jessel,  M.R.,  in  his  judgment,  it 
does  not  follow  because  such  an 


?t.  I.  Bk.  V.    H    Ch.  II.  §  I.]    To  whom  tliey  should  he  granted. 

mnted  to  the  attorney  of  a  person  abroad  for  the  use  and 
benefit  of  that  person,  the  latter  may  sue  the  administrator 
in  this  country  without  making  the  parties  beneficially 
interested  parties  to  the  suit,  and  without  taking  out  letters 
of  administration  in  this  country;  foi  tliat  as  the  letters  were 
expressly  granted  to  the  administrator  as  the  attorney  of  the 
party  abroad,  he  might  safely  pay  over  to  that  party  the 
moneys  received  under  the  authority  of  the  letters.  How- 
ever, in  the  subsequent  case  of  Chambers  v.  Bicknell  (c),  it 
was  held  that  such  an  administrator  is  liable  to  be  sued,  in 
respect  of  the  estate  of  the  intestate,  by  the  parties  bene- 
ficially interested  in  it,  in  the  same  way  as  if  he  had  obtained 
letters  of  administration  in  his  own  right  {d). 

The  general  rule  is,  that  where  a  person  is  authorized  by  a 
simple  power  of  attorney  to  take  out  administration,  the 
Court  ought  to  decree  him  such  administration  as  it  would 
Lave  granted  to  the  person  who  conferred  the  power,  if  he  had 
applied  for  it  himself  (e). 

If  the  attorney  be  resident  out  of  the  jurisdiction,  the 
sureties  to  the  bond  must  be  resident  within  the  kingdom  (/). 

If  none  of  the  next  of  kin  will  take  out  administration 
a  creditor  may,  by  custom,  do  it  (g) :  on  the  single  ground 
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administrator  is  liable  to  be  sued 
by  the  next  of  kin  that  he  cannot, 
wiien  he  has  not  been  sued,  hand 
over  the  money  to  the  person  for 
whose  use  and  benefit  the  letters 
were  granted.  The  two  proposi- 
tions are  not  correlative. 

(c)  2  Hare,  536. 

(d)  See  also  Accord.  Re  Dewell, 
Edgar  v.  Rej-nolds,  4  Drew.  269. 
Attorney-General  v.  Kohler,  9  H. 
of  L.  654. 

(e)  In  the  goods  of  Goldsborough, 
1  Sw.  &  Tr.  295. 

(/)  In  the  goods  of  Leeson, 
1  Sw.  &  Tr.  463.  But  see  In  the 
goods  of  Reed,  3  Sw.  &  Tr.  439,  in 
which  case  the  Court  accepted 


Adminietra- 
tion  granted  to 
a  creditor : 


sureties  resident  in  Jersey  where 
the  person  to  whom  a  limited 
grant  of  administration  was  made 
was  resident  without  the  jurisdic- 
tion, and  was  imable  to  procure 
justifying  sureties  within  the  juris- 
diction. See  also  In  the  goods  of 
Ballingall,  ib.  441.  Post,  Pt.  I., 
Bk.  V.  Ch.  IV. 

(g)  2  Black.  Comm.  505.  He 
has  no  right  to  the  administration 
except  by  the  practice  of  the 
Court.  He  is  the  appointee  of 
the  Court :  And  if  circumstances 
showed  that  the  creditor  was  not  a 
proper  person,  non  constat  that  the 
Court  might  not  appoint  another : 
Menzies  v.  Pulbrook,  2  Curt  850. 
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i  ' 


CTi  I  though 
his  right  of 
action  bo 
statute  IwrrtHl : 

bond  roquired 
from  creditor  : 

now  required 
in  all  ciues : 


ciUtion  liy 
creditor  of  next 
of  kin  : 


t 


that  he  cannot  he  paid  his  deht  until  representation  to  the 
deceased  is  made  (/<) ;  and  therefore  administration  is  onlr 
granted  to  him,  failing  every  other  representative  (»).  So 
letters  of  administration  may  he  granted  to  the  executors  of  h 
creditor  (A). 

It  was  decided  that  a  creditor  is  entitled  to  a  grant  of 
administration,  although  his  right  of  action  is  barred  by  the 
Statute  of  Limitations,  but  the  Court  made  it  a  coudition 
that  he  should  give  a  bond  to  distribute  the  estate  ratcably 
and  without  preference  of  his  own  deb*^i  (I)  :  and  it  is  now  tlie 
practice  that  a  creditor  on  taking  out  administration  must  iii 
uU  cases,  whether  other  creditors  are  present  or  not  to  make 
objection,  enter  into  a  bond  conditional  to  administer  tlie 
estate  rateably  amongst  the  creditors  of  the  decensod  (m). 

The  necet,8ary  course  is,  when  a  creditor  applies  for 
administration,  to  issue  a  citation  for  the  next  of  kin  in 
particular,  and  all  others  in  general,  to  accept  or  refuse 
letters  of  administration,  or  ('how  cause  why  adniinistratini 
should  not  be  granted  to  such  creditor  {n).  In  point  of 
practice  it  is  not  uncommon,  upon  a  decree  issuinj,'  to  show 
cause  why  administration  should  not  be  committed  to  A.  1^., 
a  creditor,  to  substitute  C.  D.,  another  creditor,  on  the  day 
assigned  for  the  appearance  of  the  parties  interested,  and  to 


(h)  Ehue  r.  Da  Coetii,  1  Pliillini. 
177. 

(»)  Webb  r.  NetHUmni,  1  A.bl. 
4t  1.  A  creditor  cannot  deny  nn 
inteivst  or  oppose  a  Will :  Dabbs 
t>.  Cbisinan,  1  Phillim.  1B9.  Eline 
V.  Da  CmU\,  I  Phillim.  177.  Men- 
zies  r.  Pulbvook,  2  Curt.  845. 
AnU,  \\  280,  pmit,  p.  382. 

(k)  Jones  t'.  Bcytogh,  3  Phillim. 
635.  The  husband  of  a  woman, 
who  before  marriage  has  partly 
administered  as  a  creditor,  on  her 
death,  is  not  entitled  in  his  own 
right  as  creditor,  but  only  as 
rapresenlative  of  his  wife.    In  the 


poods  of  Risdon,  h.  R.  1  P.  &  D. 
(137. 

{I)  Coombs  r.  Coombs,  L.  R. 
1  P.  &  D.  288. 

(m)  In  the  unods  of  Bracken- 
bury,  2  P.  D.  272. 

(h)  Wiienever  a  \miy  \m  ft 
ri^ht  to  the  adininii)tratiou,  the 
Court  always  retiuircs  that  lie 
should  be  cited  or  consent ;  In  the 
goods  of  Barker,  1  Curt.  692.  A 
ci-editor  may  cite  the  next  of  kin 
although  his  right  of  action  i* 
Iwrreil  by  the  Statute  of  Limita- 
tions. In  the  goods  of  t'oonil* 
L.  R.  1  P.  &  D.  193. 


.I^t  ].  Bk.  V.    H     Ch.  II.  §  I.]    To  ivlioiii  they  should  be  ijvaided. 
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.  R.  1  r.  &  1). 


Boffjr  admiuistration  to  pass  to  C.  D.,  *hougIi  not  the  person 
in  whoso  aamo  the  decree  originally  went  (o).  The  next  of 
kiu  may  appear  to  the  eitat'ou,  and  will  then  he  preferred 
to  the  creditor ;  hut  if  the  next  of  kiu  has  unduly  delayed 
to  take  out  administratiou  (as  where  six  months  elapse  from 
the  death  of  the  intestate),  the  creditor  \\i\\  he  allowed  his 
lUsts  {p).  If  there  are  no  next  of  kin,  as  in  tlie  case  of  an 
intestaie  bastard,  notice  of  the  application  fur  letters  of 
admiuistrutiou  must  he  {^iven  to  Her  Majesty's  Procurator 
General  (7). 

Citations  must  he  served  personally,  when  thr.t  can  he  done, 
by  leaving  a  true  copy  of  the  citation  with  the  party  cited, 
aud  showiug  him  the  original,  if  required  hy  him  so  to  do. 
If  a  citation  cannot  he  served  personally,  it  must  h^s  served 
by  iuBcrtion  of  the  same,  or  of  nu  abstract  settled  and  signed 
by  one  of  tbe  Ilt^gistrars  of  the  Court  as  an  advertisement  in 
such  morning  and  evening  lA)ndon  newspapers  aud  such 
kill  newspapers  and  at  such  intervals  as  the  Judge  or 
Kcgistrur  may  direct  i^v). 

The  Court  does  sometimes  grant  administration  to  more 
orediters  than  one,  but  it  prefers  that  one  should  he  lixcd 
upon  (m). 

Before  granting  letters  of  administration  to  a  creditor,  the 
Court  always  requires  an  affidavit  as  to  the  amount  cf  the 
property  to  be  administered  :  unless  where  there  has  been  a 
personal  service  of  the  usual  citation  on  the  parties  entitled 
to  the  admiuistration  in  the  first  instance  (0-    An  affidavit 


citiktion  must 
lie  pcnioimlly 
served  if 
posHihlo  : 

if  not  ]>0!i8iblc, 
liy  ailvertise- 
merit  in  ncws- 
imjiers  : 


one  creditor 
preferred  to 
tlic  rest  upon 
terms : 

alVuliivit  of  tlio 
ninount  of  (iro- 
l>orty,  &c.  : 


(11)  Talbot  V.  A'uhvws,  1  Hajf^. 
W.  Andrews  i-.  Murpliy.  30 
L.  J.,  P.  &  M,  37. 

[fl  Cole  r.  lU'.i,  2  rhillim,  428. 
Sw  Jones  r.  lk'jt«j,-li,  3  Phillim. 

e3ft. 

(v)  See  rule  75,  P.  It.  18fi2 
(Non-Contentious). 

(r)  Rules  (il)  un<l  70,  P.  R.  1802 
(Non-ContentiouN). 

(1)  Huriiwin  v.  All  persons  in 
general,  2  rhillim.  249.    See  us  to 


the  prtilerence  of  one  ereditof  to 
another,  by  ruitsou  of  tlie  superior 
nature,  or  liirKer  amount  uf  the 
debt,  Kearney  r.  Wliiliiker,  2  Ciw. 
temp.  Lee,  324.  Carpenter  v. 
Shellonl,  ihui.  502.  As  to  tho 
boUil  to  be  enteivd  into,  see  Ih  the 
j»oodB  of  Hrui'ken'  ury,  2  P.  D. 
272,  ante,  p.  378. 

(f)  Martineun  r.  Redo,  2  Ad«l. 
46B.  Rrigi^s  r.  Roope,  29  L.  J., 
P.  &  M.  m. 
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creditor  a 
mortgagee  : 


who  is  not  to 
be  considered 
a  creditor ; 


creditor  who 
has  bought  up 
debt  after 
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is  also  necessary  of  the  amount  of  the  debt,  and  that  the 
creditor  has  no  other  security  (u) ;  and  also  of  the  time  the 
debt  became  due,  in  order  that  it  may  be  seen  that  tho  deht 
is  not  barred  by  the  Statute  of  Limitations  {x). 

The  Court  will  grant  administration  to  a  bond  creditor, 
who  has  also  a  mortgage  on  the  leasehold  property :  but  if 
the  grant  were  prayed  by  a  mortgagee  of  real  property,  there 
might  be  a  reason  why  the  administration  should  not  pass 
to  him,  because  it  would  give  him  a  pi.onty,  and  exclude 
simple  contract  creditors  (t/). 

A  person  who  was  joint  assignee  of  the  estate  of  a  bank- 
rupt with  the  deceased,  out  of  which  the  latter  had  applied 
a  sum  of  money  to  his  own  use,  for  which  he  had  not  ac- 
counted at  the  time  of  his  death,  is  not  a  creditor  to  the 
estate  of  the  deceased  so  as  to  be  entitled  to  pray  pdmiuis- 
tration  to  him  (s). 

On  one  occasion  (a)  where  a  partner  died  leaving  the 
partnership  accounts  unsettled,  an  eminent  civilian  (h), 
before  whom  a  case  was  laid  by  the  direction  of  Sir  John 
Leach,  Y.-C,  gave  his  opinion  that  a  person  to  whom  one  of 
the  surviving  partners  had  assigned  his  share  of  the  profits 
of  the  partnership  had  not  such  an  interest  in  the  effects  of 
the  deceased  partner  as  would  entitle  him  to  be  considered 
<•  creditor,  and  in  that  character  to  cite  tho  next  of  kin  to 
accppt  or  refuse  administration  of  his  effects :  but  that  the 
Ecclesiastical  Court  would  grant  a  limited  administration  to  a 
person  nominated  by  him,  for  the  purpose  of  substantiating 
proceedings  in  Chancery,  on  the  refusal  of  the  next  of  kin 
after  citation,  and  upon  showing  the  necessity  for  such  a 
representation. 

It  is  the  established  practice  of  the  Court  of  Probate  to  refuse 


(u)  Aitkin  v.  Ford,  3  Hagg.  193. 

(x)  Bawlinson  v.  Bumell,  3  Sw. 
&  Tr.  479. 

(y)  Roxburgh  v.  Lambert,  2 
Hagg.  667.  But  see  now  Btat. 
3  &  4  W.  4,  c.  104.    Pott,  Pt.  IV. 


Bk.  I.  Ch.  II.  §  I. 

(«)  Snaps  V.  Webb,  2  Cos.  temp. 
Lee,  411. 

(a)  Cawthom  v.  Chalic,  2  Sim. 
&  Stu.  120. 

(6)  Dr.  Jonner. 


Pt.  I  Bk.  V    H   ^^'  '^'  §  ^'^    "^^  lohom  they  should  he  granied. 

to  grant  administration  as  creditor  to  a  person  who  has 
bonght  up  a  debt  after  the  death  of  the  deceased  (c). 

Bat  this  practice  is  not  inconsistent  with  a  grant  being 
made  to  a  creditor  of  the  party  beneficially  entitled  to  an 
interest  in  the  estate  of  the  deceased,  who  has  assigned  it, 
by  way  of  mortgage  or  otherwise,  to  the  parties  seeking  the 
grant  [d). 

It  has  been  held,  that  a  surety  who,  after  the  death  of  the 
principal,  pays  off  the  debt,  is  entitled  to  be  regarded  as  a 
creditor  of  the  estate  of  the  deceased,  so  as  to  be  entitled  to 
pray  administration  to  him  {e). 

In  the  case  of  Aitkin  v.  Ford{f),  administration,  as  to  a 
creditor,  was  decreed  to  the  mother  of  an  intestate,  who 
had  been  advanced  by  her ;  the  father,  though  alive,  having 
been  divorced  in  the  Commissary  Court  of  Scotland,  and 
married  again.  In  Hudleston  y.  Hudleatonig),  administra- 
tion to  the  effects  of  a  wife  who  had  lived  with  her  husband 
nntil  her  death,  was  granted  to  an  antenuptial  creditor  of 
the  wife  (/t). 

When  a  creditor  administrator  has  been  duly  appointed. 
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death  of  debtor 
not  entitled  to 
administration 
as  creditor : 


Kcu»,  as  to 
surety  wlio  has 
paid  off  debt 
after  death  of 
pr'iicipal : 


(c)  Depit  V.  Delerieleuse,  2  Sw. 
&  Tr.  131.  In  Ihe  goods  of  Coles, 
3  Sw.  &  Tr.  181.  S.  C.  nomine 
Macnin  r.  Coles,  33  L.  J.,  P.  M.  & 
.1 115.  Day  v.  Thompson,  3  Sw. 
&  Tr.  169.  Downward  v.  Dickin- 
son, 3  Sw.  &  Tr.  664.  But  where 
a  creditor  who  had  obtained 
adniinistration  of  the  estate  of  an 
intestate  died  a  bankrupt,  with- 
out iiaviiig  fully  administered 
and  leaving  the  debt  du3  to  him- 
self still  unsatisfied,  and  after  his 
iliMth  his  trustee  in  Bankruptcy 
assigned  the  unsatisfied  debt  due 
to  his  estate  from  the  intestate's 
estate  to  one  of  his  creditorB  ;  the 
Court  ma;lc  a  grant  of  administra- 
tion (f«  ftoiiw  non  to  such  assignee 
limited  to  the  iiitore.'^t  in  tie 
intistati's  estate  which  had  been 


assigned.    In  the  goods  of  Burdett, 

1  P.  D.  427.  As  to  administration 
being  granted  to  an  undei'taker  as 
a  creditor  for  funeral  expenses,  see 
Newcome  v.  Beloe,  L.  R.  1  P.  &  D. 
314. 

{d)   In  the  goods  of   Godfrey, 

2  Sw.  &  Tr.  133  ;  In  the  goo;l8  of 
Coles,  3  Sw.  &  Tr.  181.  Down- 
ward V.  Dickinson,  uhi  supra  :  nor 
with  a  grant  to  the  assignee  of  a 
creditor  where  he  is  assignee  in 
L'ankruptcy,  ibuL 

(e)  Williams  v.  Jukes,  34  L.  J., 
P.  &  M.  60. 

(/)  3  Hagg.  193. 

(rj)  2  Robert.  424. 

(h)  A  decree  had  been  person- 
ally served  on  the  husband,  but  no 
appearance  was  given. 


next  of  kin 
cannot  oust  a 
creditor 
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administrator 
during  iiig  life : 


a  creditor  in 
possession  of 
administration 
may  oppose  an 
interest  or  con- 
test a  Will. 


When  adminis- 
tration may  be 
granted  to  a 
person  without 
interest : 


letters  ad  col- 
ligendum. 
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the  next  of  kin  cannot,  daring  hi«  lifetime,  take  the  adminis- 
tration from  him :  but  upon  his  death  they  may  come  in,  and 
claim  administration  de  bonis  non  (i). 

Although,  hefore  administration  granted,  a  creditor  cannot 
deny  an  interest  or  oppose  a  Will,  yet,  when  he  has  obtained 
administration,  he  has  a  right  to  maintain  it  against  the 
executor  or  the  next  of  kin  ;  and  it  is  not  to  be  revoked  on 
mere  suggestion  (k).  And  where  administration  has  been 
granted  to  a  creditor,  and  a  Will  is  afterwards  prodaced, 
he  is  entitled  to  contest  it  in  the  same  manner  that  the  next 
of  kin  might  have  done,  without  being  subject  to  cojts  {I). 

For  want  as  well  of  creditors,  as  of  next  of  kin,  desirous  to 
take  out  administration,  the  Court  may  grant  it  to  any  person 
at  its  discretion  (wi)»  Ii^  a  case  where  the  brother  and 
only  next  of  kin  renounced,  the  Court  granted  adminis- 
tration to  the  nephew,  although  he  had  no  interest  (n).  Or 
the  Court  may,  ex  officio,  grant  to  a  stranger  letters  wl 
colligendum  bona  defuncti,  to  gather  up  the  goods  d  the 


(i)  Skeffington  v.  White,  1 
Hagg.  702,  703. 

(a)  Elme  V.  Da  Costa,  1  Phillim. 
173.  Menzies  v.  Pulbrook,  2  Curt. 
851.  Ante,  p.  280.  And  he  is 
not  bound  to  bring  in  the  adminis- 
tration till  an  admissible  allega- 
tion has  been  brought  in,  either 
propounding  a  Will,  or  pro- 
pounding an  interest:  Dabbs  v. 
Chisman,  1  Phillim.  159,  160. 

(l)  Norman  v.  Bourne,  1  Phil- 
lim. 160,  note  (c)  to  Dabbs  v. 
Chisman,  2  Curt.  851.  Ante, 
p.  280,  note  (l). 

(m)  See  the  judgment  of  Sir  H. 
Jenner  Fust,  1  Robert.  274,  276. 
In  the  goods  of  Chanter,  Davis  v. 
Cnanter,  14  Sim.  212.  In  a  case 
where  the  widow  and  all  the  next 
of  kin  and  persons  entitled  in 
distribution,  having  been  cited,  did 
not   appear,   the    Court    made   a 


general  grant  of  administration  to 
the  receiver.  In  the  goods  of 
Mayer,  L.  R.  3  P.  &  D.  39.  Where 
the  sole  next  of  kin  of  an  intestate 
was  a  lunatic,  her  committee havinj? 
renounced,  a  stranger  in  blood 
applied  for  a  grant  of  adminis- 
tration. The  Court,  upon  the  con- 
sent of  the  next  of  kin  of  the 
lunatic  being  filed,  ordered  the 
grant  to  be  made,  the  Master  in 
Lunacy  and  the  next  of  kin  of  the 
lunatic  approving  of  the  applica- 
tion. In  the  goods  of  Hastings, 
4P.  D.  73.  And  see  Stat.  20  &  21 
Vict.  c.  7'T,  8.  73,p8<,p.  384. 

(n)  In  the  goods  of  Keane,  1 
Hagg.  692.  See  also  In  the  goods 
of  Blagrave,  2  Hagg.  83.  In  the 
goods  of  Johnson,  2  Sw.  &  Tr.595. 
But  see  In  the  goods  of  Allen, 
3  Sw.  &  Tr.  S39. 
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deceased.  In  a. case,  where  a  sole  next  of  kin  refused  to 
uke  admiuistration,  the  Court  decreed  letters  of  adminis- 
trittion  to  a  person  who  had  heen  her  agent,  limited  "  to  the 
collection  of  all  the  personal  property  of  the  deceased,  and 
civiug  discharges  for  the  debts  which  might  have  been  due 
to  the  estate  on  the  payment  of  the  same,  and  doing  what 
further  might  be  necessary  for  the  preservation  of  the  pro* 
perty  aforesaid,  and  to  the  safe  keeping  of  the  same,  to 
abide  the  directiors  of  the  Court  "  (o).  So,  in  a  subsequent 
case  (p),  the  Court,  under  special  circumstances,  made  a  grant 
to  a  creditor  ad  colligendum  bona,  limited  to  collect  the  per- 
sonal estate  of  the  deceased,  to  give  receipts  for  his  debts  on 
the  payment  of  the  same,  and  to  renew  the  lease  of  his  busi- 
ness premises,  which  would  expire  before  a  general  grant  could 
be  made.  But  the  Court  refused  to  include  in  the  grant 
a  power  to  dispose  of  the  lease  and  good -will  of  the  business, 
or  a  power  to  carry  on  the  business  (q).  Or  the  Court 
may  take  the  goods  of  the  deceased  into  its  own  hands,  to 
pay  the  debts  of  the  deceased  in  such  order  as  an  executor  or 
admiuistrator  ought  to  pay  them  ;  but  he,  or  the  stranger  who 
has  letters  ad  colligendum,  cannot  sell  them  without  making 
themselves  executors  of  their  own  wrong:  The  Court  has 
only  an  authority,  and  no  such  power  itself,  and  therefore  it 
cannot  give  that  power  to  any  other  (r). 

The  power  of  the  Court  in  muking  grants  of  administration,  20  &  21  Vict, 
and  in  deciding  to  whom  they  should  be  granted,  has  been  "•'''*•'  • 
mnch  enlarged  by  the  73rd  section  of  the  Court  of  Probate 
Act,  1867  (20  &  21  Vict.  c.  77). 


(0)  In  the  goods  of  Radnall, 
2  Add.  232.  Where  it  is  for  the 
Iwnefit  of  the  absent  or  unknown 
next  of  kin  the  Court  will  direct 
an  administrator  ad  eolligenda  bona 
to  dispose  of  the  property  or  of 
any  portion  of  it  by  sale.  In  the 
goods  of  Schwerdtfeger,  1  P.  D. 
424. 

(p)  In  the  goods  ofClarkington, 


2  Sw.  &  Tr.  380.  In  the  goods  of 
Ashley,  15  P.  D.  120. 

(q)  See  also  in  the  goods  of 
Wyckhotf,  3  Sw.  &  Tr.  20,  where 
a  similar  grant  was  inade  under 
the  73rd  section  of  the  Court  of 
Probate  Act,  18&7,  infra. 

(r)  11  Via.  Abr,  87,  Exors.  (K.) 

Pl.l9-  ,  ,.    : 
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where  a  person 
shall  die  in- 
testate or  with- 
out an  executor 
willing  und 
competent  to 
take  probate : 


or  where  the 
executor  is 
resident  out  of 
the  United 
Kingdom  : 

if  it  shall 
appear  to  be 
necessary,  the 
Court  may 
appoint  a  per- 
son adminis- 
trator who 
would  not  be 
otherwise 
entitled  to  the 
grant : 


on  givinf; 
security,  and 
limited  as  the 
Court  shall 
think  iit. 
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It  is  thereby  enacted,  that  "where  a  person  has  died  or 
shall  die  wholly  intestate  as  to  his  personal  estate,  or  leavin" 
a  Will  affecting  personal  estate,  but  without  having  appointed 
an  executor  thereof  willing  and  competent  to  take  probate,  or 
where  the  executor  shall  at  the  time  oi  the  death  of  such  person 
be  resident  out  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  »nd  it  shall  appear  to  the  Court  to  hi  'lecessary  or 
convenient  in  any  such  case  by  reason  of  the  insolvency  of  the 
estate  of  the  deceased,  or  other  special  circumstances,  to 
appoint  some  person  to  be  the  administrator  of  the  personal 
estate  of  the  deceased,  or  of  any  part  of  such  personal  estate, 
other  than  the  person  who,  if  this  Act  had  not  been  passed, 
would  by  law  have  been  entitled  to  a  grant  of  administration 
of  such  personal  estate,  it  shall  not  be  obligatory  upon  the 
Court  to  grant  administration  of  the  personal  estate  of  such 
deceased  person  to  the  person  who,  if  this  Act  had  not 
passed,  would  by  law  have  been  entitled  to  a  grant  thereof; 
but  it  shall  be  lawful  for  the  Court,  in  its  discretion,  to 
appoint  suoh  person  as  the  Court  shall  think  fit  to  he  sucli 
administrator  upon  his  giving  such  security  (if  any)  as  the 
Court  shall  direct,  and  ever^  such  administration  may  be 
limited  as  the  Court  shall  think  fit "  (s). 
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.'1 


K|:4 


mm 


(s)  The  Court  will  not  make  a 
grant  under  this  section,  unless 
there  are  special  circumstances  to 
justify  it :  In  the  goods  of  White, 
Sw.  &  Tr.  467.  It  cannot  pass 
over  an  executor  by  reason  only  of 
his  had  character:  he  must  also 
be  resident  out  of  the  United 
Kingdom.  In  the  goods  of  Sam- 
son, L.  R.  3  P.  &  D.  48.  In  order 
to  satisfy  the  Court  that  it  is 
"necessary  and  convenient"  that 
the  extraordinary  power  given  by 
the  section  should  be  used  by  the 
Court,  a  general  statement  that 
"  it  is  necessary  for  the  preserva- 
tion of  the  personal  estate  and 
effects  of  the  deceased  that  the 


grant  should  be  made"  is  not 
sufficient :  In  the  goods  of  Cooke, 
1  Sw.  &  Tr.  267.  In  the  goods  of 
Bateman,  L.  B.  2  P.  &  D.  ?;2. 
In  the  following  cases,  where  the 
Court  has  thought  that  the  circum- 
stances have  worranted  such  a 
grant,  it  has  been  made  :  i.  To  a 
creditor.  In  the  goods  of  Franer, 
L.  R.  1  P.  &  D.  327.  In  the 
goods  of  Fnrrands,  1  P.  D.  ^39. 
In  the  goods  of  Wensley,  7  P.  D. 
13.  ii.  To  a  trxtxtee  of  the 
marriage  settlement  of  the  sole 
next  of  kin.  In  the  goods  of 
Maychell,  4  P.  D.  74.  iii.  To  the 
trustee  appointed  hy  the  will.  In 
the  goods  of  Cosnahan,  L.  R.  1 


Ch.  II.  §  !•]    To  whom  they  should  be  granted.  38o 

Bv  rule  31,  P.  R.  (Non-contentious),  "  whenever  the  Court,  Rule  si,  P.  R. 

J  .  11V      iNon  contca- 

nnder  sect.  73,  appoints  an   administrator  other  than  the  tious.) 


P,  &  D.  183.    In  the  goods  of 
Stewart,  3  P.  &  D.  244.    iv.  To 
the  trustee  in  bankruptcy  of  sole 
mt  of  kin.     In   the   goods   of 
Turner,  12  P.  D.  18.    v.  To  </te 
nominee  of  a  married  woman,  on 
the  objection  by  her  husband  to 
her  taking  probate  or  administra- 
tion.   In  the  goods   of   Warren, 
L.  R.  1  P.  &  D.  538  ;  Gierke  v. 
Clerke,  6  P.  D.  103.    vi.  To  the 
nominee  of  a  married  ivoman,  re- 
siduary legatee,  witliout  notice  to 
husband.    In  the  goods  of  Pine, 
L  R.  1  P.  &  D.  388.    vii.  To  the 
ijiianiians  of  minors.    In  the  goods 
nfHagger,3S\v.  &Tr.  65.    In  the 
!;oods  of  Burgess,  4  Sw.  &  Tr.  188. 
Ill  the  goods  of  See,  4  P.  D.  86. 
In  the  goods  of  Battei-bee,  14  P.  D. 
39.    viii.  To  a  residuary  legatee 
lest,  annex.    In  the  goods  of  Saw- 
tell,  2  Sw.  &  Tr.  448.    ix.  To  the 
executor  under  a  foreign  Will.     In 
the  goods  of  Earl,  L.  R.  1  P.  &  D. 
450.  X.  To  a  sister  of  tlie  intestate ; 
limited  until  next  of  kin  should 
apply  for  administration.    In  the 
;4oodsotCholwiIl,  L.  R.  1  P.  &  D. 
192.    li.  To  a  sister  of  the  intes- 
tate; passing  over  the  mother  who 
was  ■grilling  to  renounce.     In  the 
goods  of  Llanwame,  L.  R.  1  P.  & 
D.  306.    xii.  To  a  sister  of  tlie  in- 
testate; without  taking  out  per- 
sonal representation  to  the  father, 
who  also  had  died  intestate.     In 
the  goods  of  Peck,  2  Sw.  &  Tr.  506. 
m.  To  the/a«/iei-  in  law  of  the  sole 
next  of  kin  in  Australia.     In  the 
goods  of  Jones,  1  Sw.  &  Tr.  13. 
iiv.  To  a  mother;   without   re- 
quiring her  to  take  out  adminis- 
tration  to  the  father.    In  the  goods 
of  Smith,  2   Sw.   &    Tr.    608. 
W.IS.— VOL.  I. 


XV.  To  the  step  mother;  for  the 
use  and  benefit  of  the  sole  next 
of   kin,   a  lunatic  without   com- 
mittee.   In  the  goods  of  Burrell, 
1  Sw.  &  Tr.  64.    xvi.  To  a  cousin; 
(limited  to  carry  out  certain  direc- 
tions contained  in  a  letter).     In 
the  goods  of  Drinkwater,  2  Sw.  & 
Tr.  611.   xvii.  To  a  cousin ;  for  the 
use  and  benefit  of  an  aged  aunt 
and  uncle,  the  only  persons  entitled 
to  distribution.    In  the  goods  of 
Roberts,  1  Sw.  &  Tr.  64.    xviii.  To 
the  guardians  of  the  poor;  limited 
during  the  lunacy  of  the  sole  next 
of  kin,  a  pauper  lunatic.    In  the 
goods  of  Findlay,  3  Sw.  &  Tr.  265. 
In  the  goods  of  Eccles,  15  P.  D.  1. 
xix.  To  the  attorney  in  England  of 
tlie  . .  ,xt  of  kin  abroad ;  it  being 
unknown  when  he  would  return. 
In  the  goods  of  Escot,  4  Sw.  &  Tr. 
186.    XX.  To  the  next  of  kin  and 
to  a  person   entitled    in   distribu- 
tion—jointly;  there  being  special 
circumstances   rendering  a  joint 
grant  convenient.     In  the  goods  of 
Grundy,   L.   R.   1   P.   &  D.  459. 
xxi.  To  a  stranger;  no  next  of  kin 
or  creditor  being  willing,  or  able, 
to  take  the  grant.    In  the  goods  of 
Bateman,  L.  R.   2  P.  &  D.  242. 
xxii.  To  a  stranger;  there  being 
doubt  as  to  the  legitimacy  of  the 
sole  next  of  kin.     In  the  goods 
of  Hopkins,  L.  R.  3  P.  &  D.  235. 
xxiii.  To  a  person  applying  in  pur- 
suance of  an  agreement  to  divide 
the  estate ;  where  doubts  had  arisen 
as  to  the  legitimacy  of  the  person 
claiming  to  be  next  of  kin.     In 
the  goods  of  Minshull,  14  P.  D. 
151.    xxiv.  To  the  partner  of  one 
of  the  executors  of  the  Will  who  was 
mentioned  by  name  in  the  Will 
*  0  0 
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person  who,  prior  to  the  Court  of  Probate  Act,  1857,  would 
have  been  entitled  to  the  grant,  the  same  is  to  be  made 
plainly  to  appear  in  tlie  oath  of  the  administrator,  in  the 
letters  of  administration  and  in  the  administration  bond." 


Citation  or  con- 
sent of  party 
having  a  prior 
right  requisite 
before  ad- 
mioistratioD 
granted  to 
another. 


In  concluding  this  subject,  it  may  be  expedient  to  advert 
to  an  established  rule  of  the  Ecclesiastical  Court,  viz.,  that 
wherever  a  party  has  a  prior  right  to  administer,  the  Court 
requires  that  he  should  be  cited  or  consent,  before  it  will 
grant  administration  to  any  other  person.  And  the  rule 
will  not  be  relaxed,  notwithstanding  the  party  who  has  the 
right  has  no  interest  in  the  property  in  respect  of  which 
the  grant  of  administration  is  sought  (t).  But  in  cases 
where  the  Court  has  a  discretion,  viz.,  in  cases  where  the 
party  entitled  in  priority  is  so  entitled  by  the  practice  of 


11  I 


and  was  therein  requested  to  act 
for  such  executor  if  he  were  absent 
at  the  time  of  the  testator'"  death. 
lu  the  goods  of  Taylor  [1892],  P. 
90.  Generally  the  Court  will  not 
grant  administration  under  this 
section  to  a  person  entitled  to  a 
grant  in  another  character,  e.g.,  as 
a  creditor :  In  the  goods  of  Fair- 
weather,  2  Sw.  &  Tr.  588.  Nor  to 
the  nominee  of  the  person  entitled 
to  the  grant.  Teague  v.  Wharton, 
L.  R.  2  P.  &  D.  ,360.  In  the 
goods  of  Hale,  L.  R.  3  P.  &  D. 
207.  But  in  Farrell  v,  Brownbill, 
3  Sw.  &  Tr.  467,  the  Court  granted 
administration  under  this  section, 
with  the  consent  of  all  parties 
interested,  to  their  nominee,  who 
took  no  interest  in  the  property 
himself.  See  also  In  the  goods  of 
Clayton,  11  P.  D.  76.  But  see  In 
the  goods  of  Richardson,  L.  R. 
2  P.  &  D.  244,  in  which  it  was  held 
that  the  consent  of  all  persons 
interested  is  not  sufficient  ground 
for  departing  from  the  general 
rules  as  to  grants.    The  section  is 


wholly  inapplicable  where  tliere  is 
no  absence  of  persons  entitled  to 
administration  and  no  insolvency : 
It  would  then  be  a  mere  arbitrary 
selection  on  the  part  of  the  Court : 
Haynes  v.  Matthews,  1  Sw.  &  Tr. 
460.  The  Court  will  not  exercise 
the  power  conferred  on  it  by  the 
above  section  by  passing  over  a 
person  entitled  to  a  grant  of 
administration  in  favour  of  a 
creditor  when  the  fact  of  the  insol- 
vency of  the  intestate  is  disputed : 
Hawke  v.  Wedderburne,  L.  E. 
1  P.  &  D.  594 :  unless  there  is  no 
next  of  kin  competent  to  take 
administration  :  In  the  goods  of 
Farrands,  1  P.  D.  439. 

(«)  In  the  goods  of  Barker,  1 
Curt.  692.  In  the  goods  of  Currey, 
5  Notes  of  Cas.  54.  When  the 
next  of  kin  is  of  unsound  mind, 
the  practice  is  that  his  next  of  kin 
must  also  be  cited,  in  order  that 
they  may  take  administration  for 
his  use  and  benefit  if  they  think 
proper:  Windeatt  v.  Sharland, 
L.  R.  2  P.  &  D.  217. 
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the  Court,  and  not  by  statute,  tho'  Court  will  sometimes 
dispense  with  the  citation  or  consent  of  the  party  having  the 
prior  claim  (m). 


SECTION  II. 

W}io  are  incapable  of  being  Administrators. 

A  widow,  or  next  of  kin,  who  would  otherwise  be  entitled, 
may  be  incapable  of  the  office  of  administrator  on  account  of 
some  legal  disqualification. 

It  will  be  shown  in  a  subsequent  part  of  this  Treatise,  to 
whom,  upon  such  an  event,  the  administration  is  to  be  com- 
mitted (x). 

The  incapacities  of  an  administrator  not  only  comprise 
those  persons  who  have  already  beer  mentioned  as  disqualified 
for  the  office  of  executor  (y)  but  extend  to  outlawry  (z),  and 
bankruptcy  (a),  or  other  lawful  disability.  But  it  is  no 
incapacity  to  be  an  administrator  that  the  next  of  kin  is  an 
aUeD(&). 

If  the  next  of  kin  be  a  minor,  administration  must  be 
granted  to  another  person  during  his  minority  ;  which  species 
of  administration  will  hereafter  be  considered  separately  (c). 
But  on  one  occasion,  administration,  limited  to  the  receipts 
of  dividends  in  the  English  Funds,  was  granted  by  Sir  John 


Widow  or  next 
of  kin  may  be 
incapable  of 
office  of  admin- 
istrator. 


Incapacities  of 
administrator.  ^ 


I 


Infancy. 


(tt)  In  the  goods  of  Rogerson, 

2  Curt.  656.  In  the  goods  of 
Southmead,  3  Curt.  28.  In  the 
goods  of  Widger,  3  Curt.  55.  In 
the  goods  of  Burchmore,  L.  R. 

3  P.  &  D.  139.  In  the  goodc  of 
Gardiner,  9  P.  D.  66.  In  the 
goods  of  Webb,  13  P.  1).  71.  The 
Court  granted  administration  to 
tlie  sister  of  a  bachelor  intestate, 
upon  a  proxy  of  renunciation  from 
the  mother  (a  married  woman) 
without  her  husband  joining  in 
it,  »he  living  separate  from  her 
husband,  and   all   right   to    the 


estate  and  effects  of  the  deceased 
having  been  conveyed  to  her  under 
a  deed  of  separation  :  In  the  goods 
of  Hardinge,  2  Curt.  640. 

(ac)  See  post,  Pt.  i.  Bit.  v.  Ch.  in. 
§vi. 

{y)  See  ante,  pp.  186—188. 

(2)  1  Roll.  Abr.  908.    Bac.  Abr. 
Exors.  (G.)    Toller,  93. 

(a)  Hills  V.  MiUs,  1  Salk.  36. 
Com.  Dig.  Admor.  (B.)  6. 

(6)  Com.  Dig.  Admor.  (B.)  6. 
Upon  this  subject,  see  ante,  p.  184. 

(c)  Post,  Pt.  I.  Bk.  V.  Ch.  HI. 
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Feme  covert : 
before  Married 
Women's  Pro- 
perty Act, 

1882: 


since  the 
Married 
Women's  Pro- 
perty Act, 
1S82,  45  &  46 
Viot.  c.  75. 


Who  are  incapable  of  being  Administrators.[?t.i.^\^'i. 

NichoU  to  a  minor  residuary  legatee,  the  wife  of  a  minor, 
both  sabjects  of  and  resident  in  Portugal,  on  a  certificate  being 
produced  that,  by  the  law  of  Portugal,  she  was  entitled  {d). 

However,  in  a  subsequent  case.  Sir  C.  Cresswell  refused  to 
grant  administration  to  a  minor,  though  by  the  law  of  the 
country  where  the  deceased  was  domiciled  the  minor  was 
entitled  to  the  grant,  and  that  learned  judge  appeared  to  be 
of  opinion,  that  the  Court  ought  not  to  follow  the  practice 
of  the  Court  of  Domicil,  where  it  was  in  contradiction  to 
the  English  law,  according  to  which  the  minor  could  not  take 
upon  himself  the  liabilities  which  the  law  casts  upon  an 
administrator — for  instance,  he  could  not  execute  a  Dond(e). 

Coverture  was  no  incapacity,  even  before  the  Married 
Women's  Property  Act,  1882,  for  the  office  of  administratrix. 
Therefore,  if  a  feme  covert  be  next  of  kin  to  the  intestate, 
administration  shall  be  granted  to  her(/).  But  she  could 
not,  before  the  Married  Women's  Property  Act,  take  adminis- 
tration without  the  consent  of  her  husband  {g),  inasmuch, 
among  other  reasons,  as  he  was  required  to  enter  into  the  admi- 
nistration bond,  which  she  was  incapable  of  doing.  Yet  if  it 
could  be  shown  that  the  husband  was  abroad,  or  otherwise 
incompetent,  a  stranger  might  join  in  the  security  in  his 
stead  (/<).  In  either  case  the  administration  was  committed 
to  her  alone,  and  not  to  her  jointly  with  her  husband :  other- 
wise, if  he  should  survive  her,  he  would  be  admiuistrator, 
contrary  to  the  meaning  of  the  Act  (t). 

Since  the  commencement  of  the  Married  Women's  Property 
Act,  1882,  a  married  woman  may  take  administration  without 
the  consent  of  her  husband,  and  in  all  respects  act  in  the 


{d)  In  the  goods  of  the  Countess 
of  Da  Cunha,  1  Hagg.  237. 

(e)  In  the  goods  of  the  Duchess 
of  Orleans,  I  Sw.  &  Tr.  253. 

(/)  Com.  Dig.  Admor.  (B.)  6. 
Ibid.  Admor.  (D.) 

{g)  See  Bubbers  v.  Harby,  3 
Curt.  60. 

{h)  Toller,  &1. 


(i)  Anon.  Style,  74.  Toller,  91. 
If  it  were  committed  to  them 
jointly  during  the  coverture  it 
might  perhaps  be  good,  because,  if 
committed  to  the  wife  alone,  the 
husband  for  such  period  may  act 
in  the  administration  with  or 
without  her  assent :  Alep,  36. 
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matter  concerning  the  intestate's  estate  as  if  she  were  a  feme 
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tole. 


SECTION  III. 

Of  the  Mode  of  granting  Letters  of  Administration,  and  the 
practice  relating  thereto,  and  Form  thereof.  — ' 

In  pursuance  of  the  authority  conferred  hy  the  Court  of  Practice  as  to 
Probate  Act,  1867,  sect.  80  (k),  a  great  many  rules,  orders,  Latere  of  ad- 
and  instructions  as  to  grants  of  letters  of  administration  were  n^'mstratw". 
made  in  the  year  1862,  for  the  regulation  of  the  practice  and 
of  the  fees  of  the  Court,  in  respect  both  of  contentious  and 
non-contentious  business,  and  the  guidance  both  of  the  prin- 
cipal and  district  registrars.     They  run  to  so  great  a  length 
that  it  would  be  impracticable  to  insert  them  in  a  treatise 
snch  as  this. 

It  is,  therefore,  thought  better  merely  to  refer  the  reader 
for  them  to  the  books  of  practice  (l).  But  inasmuch  as  these 
"orders,  rules,  and  instructions"  are  in  fact  in  a  great 
measure  founded  on  the  old  practice  of  the  Prerogative  Court, 
it  is  thought  advisable  to  retain  all  the  statements  contained 
in  this  and  the  preceding  and  some  of  the  following  sections 
of  the  former  Editions  of  this  work  as  to  the  then  established 
practice  of  that  Court. 

Administration  is  generally  granted  by  writing  under  seal.  By  what  in- 
It  may  also  be  committed  by  entry  in  the  registry,  without  form, 
letters  sul  sigillo  :  but  it  cannot  be  granted  by  parol  (m). 

By  rule  45,  P.  R.  (Non-contentious  Business),  "  In  every  Time  of  grant- 
case  where  probate  or  administration  is  for  the  first  time  '"^  '^  ^^' 
applied  for  after  the  lapse  of  three  years  from  the  death  of 


(t)  See  ante,  p.  269, 

(0  Tristram  and  Coote's  Practice, 
10th  ed.,  Browne  on  Probate. 
Some  further  rules,  relating  prin- 
cipally to  pleas  to  declarations 
propounding  Will';,  were  made 
and  issued  (to  take  effect  on  and 
after  11  Jan.  1866),  and  frcni  lime 


to  time  further  rules  have  Leen 
added  which  will  be  found  set 
forth  in  the  above  books  of  prac- 
tice. 

(m)  Anon.  Show.  408,  409. 
Godolph.  Pt.  2,  c.  30,  s.  5,  Toller, 
119. 
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Retracting 
renunciation. 


Intestates 
Widows  and 
Children  Art, 
1873,  Stat.  36 
&  37  Vict, 
c.  52: 


s.  1: 
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Of  granting  Administration.    [Pt.  i.  Bk.  v. 

the  deceased,  the  reason  of  the  delay  is  to  he  certified  to  tlie 
registrars,  and  should  the  certificate  he  unsatisfactory,  the 
registrars  are  to  require  such  proof  of  the  alleged  cause  of 
delay  as  they  may  see  fit."  In  the  case  of  a  recent  death, 
if  a  party  swear  that  he  is  one  of  the  next  of  kin,  the  grant 
will  issue  without  inqu'ry  as  to  the  knowledge  of  the  other 
next  of  kin  («),  but  where  there  are  other  next  of  kin  equally 
entitled  thereto  the  registrars  may  require  proof  by  affidavit 
that  notice  of  the  application  has  been  given  to  them  (nn). 

The  practice  (by  rule  44,  P.  R.  (Non-contentious)  is,  that 
letters  of  administration  shall  not  issue  until  after  the 
expiration  of  fourteen  days  from  the  death  of  the  intestate : 
unless  for  special  cause  (as  that  the  goods  would  otherwise 
perish,  or  the  like,)  the  judge  or  two  of  the  registrars  shall 
think  fit  to  order  them  sooner  (o). 

Where  a  party  entitled  to  the  grant  of  administration  has 
renounced,  such  renunciation  may  he  retracted  before  the 
administration  has  passed  the  seal  (p). 

In  the  case  of  intestacies  where  the  property  of  the  person 
dying  intestate  is  of  small  amount,  facility  for  taking  out 
letters  of  administration  to  his  estate  and  effects  is  given  hr 
the  Intestates  Widows  and  Children  Act,  1873  (36  &  37  Viet. 
c.  52). 

This  Act  provides  that  where  the  whole  estate  and  effects 
of  an  intestate  shall  not  exceed  in  value  the  sum  of  one 
hund]"'^d  pounds,  his  widow,  or  any  one  or  more  of  his  children, 
provic;  i)d  such  widow  or  children  respectively  shall  reside  at  a 
distance  exceeding  three  miles  from  the  registry  of  the  Court 
of  Probate  having  jurisdiction  in  the  matter,  may  apply  to 
the  Registrar  of  the  County  Court  within  the  district  of 
which  the  intestate  had  his  fixed  place  of  abode  at  the  time 
of  his  death,  and  the  said  Registrar  shall  fill  up  the  usual 


(n)  In  the  goods  of  Darling,  3 
Hagg.  565. 

(mi)  Rule  28,  P.  R.  an<e,p.  362, 
nute  (o). 

{o,  1  Onght.  323,  tit.  219,  s.   1, 


note  (a). 

(p)  West  V.  Willby,  3  Phillim. 
379.  See  M'Donnell  v.  Prender- 
gast,  3  Hagg.  212.    Ante,  p.  233. 
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papers  required  by  the  Court  of  Probate  to  lead  to  a  grant  of 
letters  of  administration  of  the  estate  and  effects  of  the  said 
intestAte,  and  shall  swear  the  applicant  and  attest  the  execu- 
tion of  the  administration  bond  according  to  the  practice  of 
the  Court  of  Probate,  and  shall  then  transmit  the  said  papers 
bj  post  to  the  Registrar  cf  the  Court  of  Probate  having 
jurisdiction  in  the  matter,  who  shall  in  due  course  make  out 
and  seal  the  letters  of  administration  of  the  estate  and  effects 
of  the  said  intestate  and  transmit  theiu  by  post  to  the  said 
Registrar  of  the  County  Court  to  be  by  him  delivered  to  the 
party  so  applying  for  the  same,  without  the  payment  of  any 
fee  for  the  same  save  as  is  provided  by  this  Act.     (Sect.  1.) 

[The  Schedule  to  the  Act  gives  a  scale  of  fees  payable 
according  to  the  value  of  the  estate  to  be  administered.  5^. 
on  £20  or  under,  and  tbe  sum,  in  addition,  of  1«.  for  every 
i'lO  or  fraction  of  ^£10  beyond  £20.] 

The  Registrar  of  the  County  Court  may  require  such  proof  »•  2 : 
as  he  may  think   sufficient    to  establish  the   identity  and 
relationship  of  the  applicant.     (Sect.  2.) 

If  the  Registrar  of  the  County  Court  has  reason  to  believe  »•  3 : 
that  the  whole  estate  and  effects,  of  which  the  intestate  died 
possessed,  exceeds  in  value  one  hundred  pounds,  he  shall 
refuse  to  proceed  with  the  application,  until  he  is  satisfied  as 
to  the  real  value  thereof.    (Sect.  3.) 

The  Registrars  of  County  Courts  may  exercise  for  the  »•  4 : 
purposes  of  the  Act  the  powers  of  Commissioners  of    the 
Court  of  Probate.     (Sect.  4.) 

Power  to  frame  rules,  orders,  i'c,  for  carrying  the  Act  »■  5 : 
into  operation.     (Sect.  5.) 

Nothing  in  the  Act  is  to  affect  any  duty  payable  on  letters  s.  6 : 
of  administration.     (Sect.  6.) 

The  provisions  of  the  Act  apply  to  Ireland.     (Sect.  7.)        s.  7. 

By  the  Amendment  Act  passed  in  the  year  1876  (38  &  89  Amendment 
Vict.  c.  27),  the  provisions  of    the    preceding  Act  were  vict?*?!* 
extended  to  children  of  poor  intestate  widows,  and  it  was 
provided  that  the  amending  Act  shall  be  read  and  construed 
with  and  as  part  of  the  preceding  Act. 
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28  &  -Jit  Vict, 
c.  111. 

Mwlo  of  ob- 
taining 11(1- 
niinistnttion  ti 
effects  of 
(leccascil  sea- 
men, i&C, 

Ss.  3,  4. 

To  whom  Act 
npplics. 


Wliore  residre 
iiliovo  100/. 

S.  t). 

No  rciivesent-n- 
tiou  Mccesisary 
fo'-  sums 
under  100/. 


.s,  /. 

Wiioro  repre- 
sentation 
ol)ti\iue<l  by 
creditor. 
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SECTION  IV. 

0/  Administration  to  the  effects  of  Intestate  Seamen,  Marina, 
and  Soldiers  ;  and  thereuitli  of  personalty  pajiahle  with- 
out representation  obtained. 

By  stat.  28  »t  29  Vict.  c.  Ill  [Niivy  and  ^Marines  O'l'oiHntv 
of  Dceoasod)  Act,  18(55],  it  is  provided  :  Sects.  8  mid  -1,  that 
on  the  death  of  any  person  heiiig  or  liaving  been  iin  officer, 
seaman,  or  marine  (q),  or  any  person  being  or  hiiving  lioeii 
employed  in  any  of  Her  IMajesty's  dockyards  or  other  navnl 
establishment,  or  in  any  of  tho  civil  departments  of  the  Nhvv, 
or  entitled  to  an  allowance  from  tho  Compassionate  Fmul,  or 
of  any  widow  entitled  to  a  pension  on  the  establislnnont  of 
tho  navy,  the  amount  duo  by  the  Aduiii  dty  (tlu'voii-.iiftcr 
called  the  residue)  shall  be  disposed  of  according  to  the  jno- 
visions  of  the  Act.  Sect.  5,  that  where  the  residue  oxcocds 
100/.  tho  Admiralty  shall  pay  it  to  the  representative  of  tho 
deceased.  Sect.  ('»,  that  where  tho  residue  does  not  oxoooil 
100/.  representation  to  the  deceased  shall  not  he  ncccssarv, 
but  the  Admiralty  may,  if  tlu>y  think  lit,  require  rt'in'osoiitu- 
tion  to  be  taken  our,  and  in  that  case,  or  if  represouliilioii  is 
tiiken  out  otherwise,  shall  pay  the  residue  to  the  reiuTSoi^tn- 
tive.  Sect.  7,  that  in  tho  case  of  a  seaman  or  niarino,  tho 
Admiralty  shall  not  be  bound  to  jiiy  the  residue  to  his  ro|tro- 
sentativo  if  representation  In.  3  boon  obtained  by  a  croilitiirns 
such,  or  by  any  person  without  comi.lying  with  th(>  rofjuhi- 
tions  made  by  Order  in  Council  '^Oec.  28,  18()r)),  hut  shall 
dispose  of  tlu5  residue  under  tho  Act  as  if  rcpresontntion  \nu\ 
not  boon  obtained. 

(7)  l^v  soot.  2,  "olliocr"  lueaus  porsoju  leniiiiii,'  iniH,  in  anyoa|M- 

a  ooiumissitinoil,  warrant,  or  siil)-  city,  of  tiio  coiuploiuont  of  any  il 

onliuHte  oilioer,  or  HMistiint  en-  Her    Majesty'.s    naval  or  niariiu' 

t^iueer  in  Her  Majesty's  naval  or  force  (not  bonij^  aa  ollicor  witiiia 

inariiie  foroe :  "  so.unau  "  or  "  ma-  the  meaning  of  tiiis  Act)  or  a  jn'tiy 

riue  "   moans    a    petty  otHcor    or  ollicor  or  man  of  the  Uoyal  Nav;ii 

seaman,  non-coininisBiomiU  otticpr  Itosorvo   or  Naval  Ooa.4  Volaii- 

of  marines,  or  marine,  or  any  other  teers. 
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Sect.  8  provides  that :  "  When  the  residue  docs  not  exceed 
100/.,  iitid  rcpreseutation  is  not  taken  out,  then,  suhject  to  the 
other  provisions  of  this  Act,  the  Admirulty  shall,  us  soon  as 
nwybe,  dispose  of  the  residue  as  follows  : — (1)  They  shall,  if 
thev  tbiuk  fit,  pay  the  residue  to  any  person  showing  herself 
or  himself  to  their  satisfaction  to  ho  entitled  to  take  out  re- 
presentiUiou  to  the  deceased  (otherwise  than  as  a  creditor), 
to  the  cud  that  the  residue  may  he  applied  hy  the  person  to 
whom  it  is  so  paid  in  a  due  course  of  administration ;  and 
the  same  shall  be  so  applied  accordingly  (for  which  applica- 
tion the  Admiralty  may  require  such  security  as  they  think 
lit):  (2)  Or  else  the  Admiralty  shall,  if  they  think  fit,  pay  to 
tile  pcrsvius  (if  any)  beneficially  interested  in  the  residue  their 
ivspeclivc  shares  thereof :  (!])  And  in  cases  where  the  fore- 
iioiiij^  provisions  of  the  present  section  do  not  apply,  and  the 
iimomit  of  the  residue  appears  to  the  Admiralty  insutlicient 
to  cover  the  expense  of  representation,  the  Admiralty  shall 
dispose  of  the  residue  in  manner  prescribed  by  Order  in 
Council." 

Sect.  9  provides  that  in  the  case  of  a  seaman  or  marine  the 
Ailmirnlty  shall  not  make  payment  to  a  nominee  of  the  repre- 
soutfttivo  or  of  a  person  entitled  to  obtain  representation  uii- 
k'ss  in  special  circumstances  it  seems  to  them  jafe  and  proper. 

Sect.  10  provides  that  the  Admiralty  shall  not  dispose  of 
the  residue  for  three  months  from  the  receipt  of  notice  of  the 
(kth  except  by  payment  to  the  representative  of  the  deceased, 
unless  ill  special  circumstances  it  seems  to  them  safe  and 
proper. 

Sect.  11  provides  that :  "In  the  case  of  a  seaman  or  marino 
where  representation  is  not  taken  out,  the  Admiralty  shall 
before  disposing  of  the  residue  or  any  part  thereof  satisfy  out 
of  the  residue  (as  far  as  the  satno  will  extend)  any  debt  of  tho 
fiecensed  of  which  they  have  ncti'30,  subject  to  tho  following 
conditions  :  Ist,  That  tho  debt  accrued  duo  within  three  years 
before  tho  doaUi :  2nd,  Tliat  payment  of  it  is  claimed  within 
two  years  after  tho  death  :  5hd,  That  the  claimant  proves  tho 
tlcbt  to  the  satisfaction  of  the   Adniiraltv  :    Ith,  That  six 
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months  have  elapsed  from  the  receipt  by  the  Admiralty  of 
notice  of  the  death,  and  no  person  has  shown  herself  or  him- 
self to  the  satisfaction  of  the  Admiralty  to  be  entitled  to  take 
out  representation  to  the  deceased."  And  further  that  a  cre- 
ditor shall  be  only  entitled  to  obtain  payment  out  of  such 
residue  by  lodging  a  claim  with  the  Admiralty  and  proceedinc 
thereon  under  the  Act. 

Sect.  13  extends  the  provisions  of  the  Act  to  unsold  effects 
and  money  in  charge  of  the  Admiralty.  Sect.  15  exempts 
residues  under  lOOi.  administered  under  the  Act  without  re- 
presentation from  probate  duty,  and  from  stamp  duty  on  the 
administration  bond  where  the  Admiralty  requires  such  hond. 

By  47  &  48  Vict.  c.  44,  s.  2,  it  is  provided  tlint  all  refe- 
rences in  this  Act  to  a  pension  or  naval  pen^.oa,  .  tv  money 
payable  by  the  Admiralty,  shall  include  a  naval  pension  and 
a  Greenwich  Hospital  pension,  gratuity,  and  allowance  within 
the  meaning  of  the  Greenwich  Hospital  Acts,  1865  to  1881), 
and  any  sum  due  on  account  of  such. 

The  Order  in  Council  of  Dec.  28,  1865,  provides,  by  Sects. 
XVIII.,  XIX.,  XX.,  XXI.,  XXII.,  for  the  proceedings  to  bo 
taken  in  the  case  of  a  seam.in  or  marine  dying  iutestat; 
leaving  naval  assets  to  which  any  person  makes  claim  as 
widow  or  next  of  kin.  They  are  similar  to  the  proceedings 
in  the  case  of  the  death  of  a  seaman  or  marine  leaving  a  Will 
required  by  Sects.  XIII.,  XIV.,  XV.,  XVI.,  XVII.,  of  the 
Order  in  Council,  which  have  been  already  referred  to 
greater  length  (r). 

Sects.  XXIV.,  XXV.,  XXVI.,  and  XXVII.,  provide  for  pro- 
cedure in  the  case  of  officers  or  any  person  described  in  Sect.  4 
of  28  &  29  Vict.  c.  HI,  dying  and  leaving  naval  assets  not 
exceeding  100^  where  representation  is  not  required  or  in- 
tended to  be  taken  out  in  England. 

In  the  case  of  merchant  seamen  it  is  provided  by  17  k  18 
Vict.  c.  104,  s.  199  (Merchant  Shipping  Act,  1854),  that 
wages  and  property  of  seamen  or  apprentices  not  exceeding 

(r)  See  ante,  pp.  336,  337. 
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in  value  50i.,  subject  to  the  provisions  thereinafter  contained 
and  to  such  deductions  as  the  Board  of  Trade  think  proper  to 
allow,  may  be  paid  over  by  them  to  the  persons  entitled  as 
therein  mentioned,  without  representation  being  obtained. 
And  by  Sect.  201  provision  is  made  for  payment  by  the  Board 
of  Trade  of  just  claims  by  creditors. 

By  Stat.  19  &  20  Vict.  c.  41,  s.  5  (An  Act  to  make  further 
Provision  for  the  Establishment  of  Savings  Banks  for  Sea- 
men), it  is  provided  that  moneys  due  from  the  Board  of  Trade 
to  the  estate  of  any  deceased  depositor  in  any  savings  bank 
established  under  the  Act  shall  be  paid  and  applied  to  the 
same  persons  and  in  the  same  manner  and  subject  to  the 
same  conditions  as  provided  by  the  Merchant  Shipping  Act, 
1854. 

By  stat.  11  Geo.  IV.  &  1  Wm.  IV.  c.  41,  s.  5,  as  amended 
by  26  &  27  Vict.  c.  57,  s.  3,  the  Commissioners  of  the  Chelsea 
Hospital  with  respect  to  pension  or  prize  money,  may  autho- 
rise the  agent  for  pensions,  or  other  proper  officer  charged 
with  the  payment  thereof,  to  pay  to  any  person  or  persons 
who  shall  prove  him,  her,  or  themselves,  to  the  satisfaction  of 
such  commissioners,  to  be  the  next  of  kin  or  legal  repre- 
sentative, or  otherwise  legally  entitled  to  any  pension,  or 
prize  money,  due  to  any  deceased  officer,  non-commissioned 
officer,  &c.,  such  pension,  &c.,  provided  the  same  does  not 
exceed  50/.,  although  no  administration  or  probate  shall  have 
been  obtained. 

By  stat.  2  &  3  Wm.  IV.  c.  53,  s.  19,  provisions  are  made 
as  to  the  payment  of  prize  money  to  the  representatives  of 
deceased  soldiers. 

By  27  &  28  Vict.  c.  36,  s.  8,  which  is  in  lieu  of  Sect.  25  of 
2  4  3  Wm.  IV.  c.  53,  it  is  provided  that  the  Commissioners 
of  Chelsea  Hospital  may  in  any  case,  if  they  think  fit,  autho- 
rize their  treasurer  or  secretary  to  pay  the  share  of  prize 
money  («)  not  exceeding  60/.  belonging  to  any  deceased  officer, 

(«)  "Prize  money''  by  sect.  2,  nature  of  prize  or  gi-u  it  in  the 
includes  bounty  money,  grant,  or  liands  of  the  Commissioners  for 
other  allowance  of  money  in  the      distribution. 
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soldier,  or  other  person,  to  or  among  any  person  or  persons 
showing  themselves  entitled  to  the  satisfaction  of  the  Com- 
missioners thereto  or  to  shares  thereof  without  representation 
being  obtained. 

By  2  &  8  Wm.  IV.  c.  53,  s.  26,  it  is  enacted,  that,  in  all 
cases  of  claim  for  prize  money  made  by  the  next  of  kin  of 
foreigners,  who  shall  have  been  in  the  pay  of  his  Majesty  as 
non-commissioned  officers  or  soldiers,  and  who  shall  have 
died  intestate,  it  shall  be  lawful,  when  such  next  of  kin  shall 
reside  out  of  his  Majesty's  dominions,  for  the  treasurer  or 
deputy  treasurer  of  the  said  Hospital  for  the  time  being  to 
pay  such  claims  to  such  next  of  kin,  or  any  person  or  persons 
duly  authorised  by  such  next  of  kin  to  receive  the  same, 
without  the  production  of  letters  of  administration ;  and,  in 
all  cases  where  such  foreign  non-commissioned  officers  or 
soldiers  shall  have  made  Wills,  it  shall  be  lawful  for  the 
treasurer  or  deputy  treasurer,  in  like  manner,  to  pay  and 
satisfy  such  claims  to  the  person  or  persons  who,  by  inspec- 
tion of  the  original  Will,  or  an  authenticated  copy  thereof, 
shall  appear  to  be  entitled  thereto,  or  to  such  person  or 
persons  as  he,  or  she,  or  they  shall  duly  authorise  to  receive 
the  same,  without  requiring  the  probate. 

By  s.  28,  a  creditor  taking  out  administration,  is  entitled 
only  to  the  payment  of  the  sum  due  to  him  at  the  time. 

By  Stat.  26  &  27  Vict.  c.  57,  s.  15,  and  47  &  48  Vict.  c.  55, 
s.  4,  special  provisions  are  made  for  payment  of  the  residue 
of  the  estate  of  officers  and  soldiers  where  it  docs  not  exceed 
100/.  without  any  representation  being  taken  out  to  them. 
And  by  s.  16  of  the  former  Act  provisions  are  made  for  the 
disposal  of  the  residue  after  the  expiration  of  three  months  in 
the  case  of  an  officer  and  one  month  in  the  case  of  a  soldier, 
where  such  residue  does  not  exceed  lOOL  and  representation 
is  not  taken  out. 

These  provisions  of  the  Legislature  for  the  payment  of 
small  sums  to  persons  interested  in  the  estates  of  deceased 
sailors  and  soldiers,  without  representation  obtained,  have 
been  extended  by  other  statutes  to  cases  of  persons  iutercsted 
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ia  certain  other  small  estates.  Thus  by  3  &  4  Vict.  c.  110, 
s.  11,  it  is  provided  that  in  the  case  of  the  intestacy  of  a  de- 
benture bolder  depositor  or  other  claimant  entitled  to  receive 
any  sum  not  exceeding  502.  out  of  the  funds  of  a  Loan 
Society,  entitled  to  the  benefit  of  the  Act,  the  same  may  be 
paid  as  provided  without  representation  obtained.  So  by 
37  k  38  Vict.  c.  42,  s.  29,  in  the  case  of  Building  Societies 
under  the  Act,  it  is  provided  that  a  sum  not  exceeding  502. 
due  to  any  member  or  depositor  who  dies  intestate  may  be 
paid  as  provided  without  representation  obtained.  And  simi- 
larly in  the  case  of  Building  Societies  still  governed  by  6  «fe  7 
Wm.  IV  c.  32  (see  Sect.  7  of  37  &  38  Vict.  c.  42),  sums  not 
exceeding  202.  may  be  paid  over.  So  in  the  case  of  depositors 
in  Trustee  or  Post  Office  Savings  Banks,  it  is  provided  by 
lae  rej^ulations  made  in  accordance  with  50  &  61  Vict.  c.  40, 
s.  3  (which  supersedes  previous  similar  provisions),  for  the 
noraination  by  depositors  not  under  sixteen  years  of  age  of 
any  person  to  whom  any  sum,  not  exceeding  in  the  aggregate 
lOOL,  payable  to  such  depositor  at  his  decease,  may  be  paid 
at  such  decease,  and  in  the  absence  of  nomination  for  the 
payment  without  representation  obtained  to  the  persons  and 
in  the  manner  specified  by  the  regulations.  Similar  provi- 
sions for  nomination  or  payment  of  sums  not  exceeding  1002. 
without  representation  obtained  have  been  made  in  the  case 
of  members  of  Friendly  Societies  by  38  &  39  Vict.  c.  60, 
s.  15 ;  in  the  case  of  members  of  registered  Trade  Unions  by 
39  &  40  Vict.  c.  22,  s.  10 ;  and  in  the  case  of  members  of 
Industrial  and  Provident  Societies  by  39  &  40  Vict.  c.  45, 
s.  11,  as  extended  in  all  three  cases  by  46  &  47  Vict.  c.  7, 
S.3. 

And  lastly  it  ia  provided  by  50  &  51  Vict.  c.  67,  s.  8,  that 
sums  not  exceeding  1002.  due  from  a  public  department  in 
respect  of  any  civil  pay,  superannuation  or  other  allowance, 
annuity,  or  gratuity  to  any  deceased  person  may,  if  tiie  pre- 
scribed public  depp.rtment  so  direct,  but  subject  to  any  regu- 
lations made  by  the  Treasury,  pay  over  the  same  as  there 
directed  without  representation  obtained. 
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It  may  here  be  noted  that  by  46  &  47  Vict.  c.  47,  s.  8 
(Provident  Nominations  and  Small  Intestacies  Act,  1883),  it 
is  provided  :  "  If  a  member  of  any  society  who  is  entitled  to 
make  a  nomination  under  this  Act  or  the  Acts  hereby 
amended  (i.e.  to  say  members  of  Friendly,  Industrial  and 
Provident  Societies,  Trade  Unions,  and  Savings  Banks)  is 
illegitimate,  and  has  died  intestate,  and  without  having  made 
any  such  nomination  subsisting  at  his  death,  the  directors 
may  pay  the  sum  which  such  member  might  have  nominated 
to  or  among  the  person  or  persons  who,  in  the  opinion  of  the 
majority  of  them,  would  have  been  entitled  thereto  if  sucb 
member  had  been  legitimate,  or,  if  there  are  no  such  persons, 
then  the  deposits  shall  be  dealt  with  as  the  Commissioners  of 
the  Treasury  may  direct. 

It  has  not  been  thought  necessary  in  thip  Work  to  set  out 
the  above  enactments  at  any  greater  length  ;  for  further  in- 
formation the  reader  should  consult  the  Acts  cited,  and 
Tristram  &  .Coote's  Probate  Practice,  Part  I.  Chap.  IV. 
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CHAPTER  THE  THIRD. 

OF  SPECIAL  AND   LIMITED   ADMINISTRATIONS. 
SECTION    I. 

Of  Administrations  cum  testamento  anncxo. 

Hitherto  the  subject  has  been  confined   to  cases  of  instances  of 
complete  intestacy.     But  it  often  happens,  that  the  deceased,  tacy. 
although  he  makes  a  Will,  appoints  no  executor,  or  else  the 
appointment  fails :  in  either  of  which  events,  he  is  said  to 
ik  quasi  intestatus  (a).     The  appointment  of  executor  fails, 
1.  Where  the  person   appointed  refuses  to  act.     2.  Where 
the  person  appointed  dies  before  the  testator,  or  before  he 
has  proved  the  Will;  or  where,  from    any  of  the   causes 
specified  in  a  former  part  of  this  work,  he  is  incapable  of 
actmg.    3.  Where  the  executor  dies  intestate,  after  having 
proved  the  Will,  but   before   he  has   administered   all  the 
personal  estate  of  the  deceased.    In  all  these  cases,  as  well 
4S  where  no  executor  is  appointed,  the  Court  must  grant 
an  administration,  which  is  called  administration  with  the  Administra- 
Will  annexed  (6) ;  and  in  the  last  instance  it  is  also  called  win  annexed : 
administration  de   honis   non  (c).      The  office  of  an   admi- 
nistrator differs  little  from  that  of  an  executor  (d)  :  and  it  is 
plain  that  the  Will  to  which  it  is  annexed  must  be  simi- 
larly proved,  as   though   probate   were   taken   of  it  by  an 
executor  (c). 


ndministratioii 
de  bonis  non. 


(a)  2  Inst.  397. 

(h)  See  ante,  Pt.  I.  Bk.  in.  Ch.  iv. 
p.  204,  et  seq.,  and  notes.  But  the 
Court  will  not  grant  administra- 
tion with  the  Will  annexed  to  the 
residuary  legatee  with  the  consent 
of  tiie  executor.  It  can  only  do  so 
on  the  renunciation  cf  probate  by 
the  exe-utor,  or,  after  citation  has 
been  served  on  hini,  upon  his  non- 
appearance within  the  prescribed 


tii'ne  :  Garrard  v.  Garrard,  L.  R. 
2  ?.  &  D.  238. 

(c)  Com.  Dif,'.  Administrator 
(B.  1).  Administration  de  bouiK 
non  must  also  be  granted,  when- 
ever an  adrr  inistrator  dies  before 
he  has  administered  all  theeffectH. 
See  pott,  sect.  2,  p.  411,  et  seq. 

(rf)  2  Black.  Comra.  535. 

(e)  Such  administration  must 
also  be  granted,  if   one   of   two 
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It  is  obvious  that  many  of  the  cases  above  contemplated 
are  not  within  the  statute  of  administration,  21  Hen.  YlU. 
c.  5  (/),  which  provides  only  for  intestacy,  and  the  refusal  of 
the  appointed  executor :  Consequently  in  such  instances 
the  Court  is  left  to  the  exercise  of  its  discretion  in  the  choice 
of  an  administrator,  according  to  its  own  practice :  and  no 
person  has  such  a  legal  right  to  preference  as  can  be  enforced 
by  application  to  the  Common  Law  Courts  (g). 

The  rule  of  practice  in  the  Ecclesiastical  Court,  in  a  case 
where  the  grant  of  administration  is  not  within  the  statute, 
was  to  consider  which  of  the  claimants  has  the  greatest 
interest  in  the  effects  of  the  deceased,  and  decree  the 
administration  accordingly,  if  there  are  no  peculiar  circum- 
stances (/j).  Hence,  in  all  cuses  where  no  executor  is 
appointed,  or  the  appointed  e\ecutor  fails  to  represent  the 


IT.  ■■".{ ;"'"; 
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executors  ])rove8  the  Will  and  dies, 
and  the  other  renounces  :  See  ante, 
p.  206,  233.  Com.  Dig.  Adminis- 
trator (B.  1) :  So  if  a  man  name  the 
executorof  B.  to  be  hi8executor,and 
die  in  the  lifetime  of  B.  ;  for  until 
B.'s  death,  he  is  in  effect  intestate  : 
Grayshrcok  v.  Fox,  i  Plowd.  279, 
281  :  Or  if  a  man  name  an  executor 
to  have  authority  after  a  year  from 
his  death  ;  for  during  the  year  he 
is  without  an  executor  :  1  Plowd. 
279,  281.  And  it  seems  that  in 
all  cases  where  a  man  makes  his 
testament  and  executors,  and  there 
is  a  mesne  time  in  which  the  exe- 
cutors cannot  or  will  not  execute 
the  office,  the  Ordinary  ought  in 
the  mean  time  to  grant  adminis- 
tration :  Graysbrook  v.  Fox,  1 
Plowd.  279. 

(/)  See  ajife,  p.  346. 

{g)  Rex  V.  Bettesworth,  2  Stra. 
956.  In  the  goods  of  Ewing, 
6  P.  D.  19. 

1    (fc)  Wetdrill  V.  Wright,  2  Phil- 
im.  243,  248.     In  fact,  m   all 


cases,  whether  within  the  statute  or 
not  (with  the  exception,  aeconlin!; 
to  the  old  practice,  of  the  siugle 
instance  of  administration  to  a 
wife's  effects,  whose  husband  has 
died  after  her,  but  before  her  estate 
is  administered,  see  ante,  p.  349), 
the  right  of  administration  follows 
the  right  to  Jie  property  :  In  the 
goods  of  Gill,  1  Haj:!g.  341.  In  a 
contest  for  administration,  with 
the  Will  annexed,  the  Court  pre- 
ferred the  sister  of  the  testator  lo 
the  widow  as  it  appeared  thai  the 
sister  as  a  legatee  had  the  lai),'er 
interest  in  the  property  lo  be 
distributed :  In  the  goods  ot 
Homan,  9  P.  D.  61.  See  anU, 
p.  350,  as  to  the  grant  being  made 
to  the  persons  having  an  interest 
under  the  Will  of  a  married 
woman  in  preference  to  her  hus- 
band. See  also  In  the  goods  of 
Martindale,  1  Sw.  &  Tr.  8.  In 
the  goods  of  Pine,  L.  R.  1  P.  &  D 
388. 


e,  of  the  siu"Ie 
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testator,  the  residuary  legatee,  if  there  be  one,  is  preferred  residuary 

to  the  next  of  kin,   and   entitled  to  administration   cum  ferredtonext 

kitamento  annexo  (i).     And  so  strong  has  been  the  effort  ' 

of  the  Courts  that  the  right  of  administration  should  follow 

the  right  of  property,  that  although  in   the  case  of  the 

appointed  executor's  renunciation,  the  letter  of  the  statute 

expressly  directs   the   Ordinary  to   grant   administration  to 

the  next  of  kin,  yet  the  spirit   of  the  Act  has  been  held, 

both  hy  common  lawyers  and  civilians,  to  exclude  the  next 

of  kin  where  there  is   a  residuary  legatee ;  on  the  ground 

that  in  such  case  the  next  of  kin  have  no  interest  {k).     "  The 

reason,"  said  the  Court,  in  Thomas  v.  Butler  (I),  "that  the 

statute  21   Hen.  YIII.  required  that  administration  should 

be  granted  to  the  next  of  kin,  was,  upon  the  presumption 

that  the  intestate  intended  to  prefer  him :    But  now  the 

presumption  is  here  taken  away,  the  residuum  being  disposed 

of  to  another:   and  to  what  purpose  should  the  next  of 

kin  have  it,  when  no  benefit  can  accrue  to  him  by  it  ?   and  it 

is  reasonable  that  he  should  have  the  management  of  the 

estate  who  is  to  ha'  d  what  remains  of  it  after  the  debts  and 

legacies  paid." 

So  the  residuary  legatee,  even  when  there  is  no  present  even  where 
prospect  of  any  residue,   is  entitled  to  administration  in  residue,  or 
preference  as  well  as  to  the  next  of  kin  (w),  as  also  to  legatees  ^n'j^^ruste'  ■ 
and  annuitants  (n).     So  he  is  entitled  though  only  residuary 
legatee  in  trust  (o). 


(»)  The  residuary  legatee,  it  is 
said,  ia  the  testator's  choice  ;  he 
is  the  next  person  in  his  election 
to  the  executor  :  Atkinson  v.  Bar- 
nard, 2  Phillim.  318.  If  there  are 
several  entitled  to  the  residue, 
administration  may  be  granted  to 
any  of  them :  Taylor  v.  Shore, 
T.  Jones,  162.  Com.  Dig.  Admin- 
istrator (B.  6).  See  Dampier  v. 
Colson,  2  Phillim.  64. 

(*)  Taylor  ».  Diplock,  2  Phillim. 
276,  277.    In  the  goods  of  Gill, 

W.E.— VOL.  L 


1  Hagg.  341,  342.  See  also  ante, 
p.  374. 

{I)  1  Ventr.  219. 

(vi)  Thomas  v.  Butler,  1  Ventr. 
219.  Treat,  on  Eq.  B.  4,  p.  2,  c.  1, 
s.  6  ;  for,  being  once  out  of  the 
statute  upon  the  construction  of 
the  Will,  there  is  nothing  ex  post 
facto  can  bring  him  within  it : 
1  Ventr.  219. 

(n)  Atkinson  v.  Barnard,  2 
Phillim.  316. 

(o)  Hutchinson  v.  Lambert,  3 
•  D  D 


; 
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However,  the  next  of  kin  has  a  primd  facie  right,  and 
therefore,  where  a  party  claims  as,  or  derivatively  from,  a 
residuary  legatee,  the  burden  of  proof  lies  on  such  party  {p). 
Hence,  where  the  husband  appointed  his  wife  executrix  and 
residuary  legatee,  and  he  and  his  wife  were  drowned  in  the 
same  ship,  the  Court  granted  administration  to  the  next  of 
kin  of  her  husband,  on  the  ground  that  the  next  of  kin  of  the 
wife  had  not  proved  her  survivorship  (q). 

Where  the  residuary  legatee  survives  the  testator,  and  has 
a  beneficial  interest,  his  representative  has  the  same  right  to 
administration  cum  testamento  annexo,  as  the  residuary 
legatee  himself,  and  is  therefore  entitled  to  administration  in 
preference  to  the  next  of  kin  (r),  or  to  legatees  («).  Thus,  if 
an  executor  be  also  residuary  legatee,  and  die  before  probate, 
or  intestate,  before  he  has  fully  administered  the  estate, 
administration  cmwi  testamento  annexo  shall  be  granted  to  his 
personal  representative,  and  not  to  the  next  of  kin  of  the  first 
testator  (0-     Hence,  also,  though  generally  speaking,  if  a 


Add.  27.  See,  however,  contra, 
as  to  mere  trustees,  Coussmaker  v. 
Chamberlayne,  2  Cas.  temp.  Lee, 
243.  Boddicott  v.  Dalzeel,  ibid. 
294.  Fawkener  v.  Jordan,  ibid. 
327.  Post,  p.  403  {x) ;  but  in  no  case 
will  the  Court  decree  adminis- 
tration to  subdituted  trustees  as 
such  without  the  consent  of  all 
parties  beneficially  interested  in 
the  trust  properties  until  the  trust 
properties  are  actually  vested  in 
such  substituted  trustees.  Cress- 
well  V.  Cresswell,  2  Add.  342. 

(p)  The  next  of  kin,  as  to 
personalty,  stands  in  the  same 
position  as  the  heir-at-law  as  to 
realty :  Underwood  v.  Wing,  4 
De  G.  M.  &  G.  633. 

(g)  Taylor  V.  Diplock,  2  Phillim. 
261r  In  the  goods  of  Selwyn,  3 
Hagg.  748.  Underwood  t>.,Wing, 
4  T)e  O.  M.  &  a  633.    S.  C.  Wing 


V.  Angrave,  8  H.  of  L.  183.  In  the 
goods  of  Carmichael,  32  L.  J., 
P.  &  M.  70.  In  the  goods  of 
Wheeler,  31  L.  J.,  P.  &  M.  40. 
See  post,  Pt.  III.  Bk.  ni.  Ch.  ii. 
§  v.,  where  the  question  of  survivor- 
ship among  persons  whose  death  is 
occasioned  by  the  same  cause  is 
more  fully  considered. 

(r)  Wetdrill  i'.  Wright,  2  Piiil- 
lim.  243.  See  also  Thomas  t. 
Baker,  1  Cas.  temp.  Lee,  341. 

(«)  Be  Thirlwall,  6  Notes  of 
Cas.  44. 

(0  Ysted  V.  Stanley,  Dyer, 
372  a,  ex  relatione  Doctor  Drury 
(Judge  of  the  Prerogative  Court). 
Went.  Off.  Ex.  82,  14th  edition. 
Godolph.  Pt.  1,  c.  20,  8.  2. 
Where  the  testator  made  his  wife 
residuary  legatee  for  life,  and 
substituted  his  daughter  after  her 
death,  and  the  widow  proved  the 
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feme  covert  executrix  dies  intestate,  her  husband  cannot  take 
oat  administration  de  bonis  non  to  the  fii-st  testator,  yet  i" 
she  be  also  residuary  legatee,  he  may  do  so  (u).  But  it 
shonld  seem  that  where  the  residuary  legaiiee  is  a  mere 
trastee,  it  is  the  general  rule  of  practice,  upon  his  death  to 
grant  the  administration,  not  to  his  representative,  but  to 
such  person  or  persons  as  have  the  beneficial  interest  in  the 
residuary  estate  (x). 

Although  it  was  the  practice  of  the  Spiritual  Court, 
grounded  on  the  principle  above  stated,  to  grant  administra* 
tion  to  the  residuary  legatee,  yet,  as  he  had  no  legal  right  to 
it  under  the  statute,  the  Court  was  not  bound  (as  in  the  case 
of  the  sole  next  of  kin  of  a  complete  intestate)  to  grant  it  to 
him.  Thus,  where  the  testator  appointed  two  executors  by 
his  Will,  and  left  the  residue  of  his  estate  to  his  son,  the 
executors  renounced,  and  the  son  moved  for  a  mandamus  to 
obtain  administration  cum  testamento  annexo  :  But  the  Court 
refused  to  grant  the  writ,  on  the  ground  that  none  of  the 
statutes  mentioned  the  residuary  legatee ;  and  Lord  Hard- 
nicke  adverted  to  a  case  in  Chancery,  before  Lord  Maccles- 
field, between  Wheeler  and  the  Archbishop  of  Canterbury, 
where  it  was  held  that  this  sort  of  administration  is  not 
within  the  statute  (y). 

If  the  residuary  legatee  declines,  it  is  usual  to  grant  ad- 
ministration cum  testamento  annexo  to  the  next  of  kin  :  But 
it  is  clear,  that  when  he  has  no  interest  he  may  be  excluded, 
and  the  administration  granted  to  a  person  who  has  an  interest 
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Will,  and  then  both  she  and  her 
daughter  died ;  it  was  held  that 
the  personal  representative  of  the 
daughter  had  a  right  to  adminis- 
tration cum  testamento  annexo,  in 
preference  to  the  representative  of 
the  mother  :  Wetdrill  «.  Wright, 
SPhiUim.  243. 

(u)  Richardson  e.  Sei8e,12  Mod. 
306.   Rous  V.  Jfoble,  3  Vem.  249. 

(it)  Hutchinson  v.  Lambert,  3 
Add.  27.    Couflsmaker  ».  Cham- 


berlayne,  2  Cas.  temp.  Lee,  243. 

(y)  Rex  V.  Bettesworth,  2  Stra. 

956.       In  the   goods    of   Ewing, 

6  R  D.  19,  25.    But  where  the 

same  person  is  both  next  of  kin 

and  residuary  legatee,  neither  law 

nor  practice  wUl  warrant  a  refusal 

to  grant  administration  cum  testa- 

mtnto  annexo  to  such  person,  when 

the    :exeeutoTs ' '  renounce  :     Lin- 

thwaita  v.  Qallowaj*,  2  Uas.  temp< 

Lee,  414. 
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in  the  effects,  e.ff.  a  creditor  {z).  In  Furlonger  v.  Cox  (a), 
the  deceased  left  a  widow  and  a  son ;  +ue  widow  was  sole 
executrix  and  universal  legatee :  She  renounced  probate, 
and  the  son  contended  for  the  administration  against  a  cre- 
ditor (b)  ;  the  Court  held  that  the  son  was  excluded,  the 
estate  heing  insolvent,  and  gave  the  administration  to  the 
creditor  (c). 

If  the  executor  tails  to  take  prohate,  and  there  is  no  resi- 
duary legatee,  the  next  of  kin  are  entitled  to  administration 
cum  testamento  annexo  (d).  If  the  next  of  kin  decline  it, 
such  administration  may  he  granted  to  a  legat(.o  (c)  or  to  a 
creditor  (/) ;  but  notice  must  be  given  of  the  application  of 
the  legatee  or  creditor  to  the  next  of  kin  (g). 


(z)  West  V.  Willby,  3  Pliillim. 
381.  See  Mayhew  v.  Newstead, 
1  Curt.  593,  in  which  case  the 
executor  and  residuary  legatee 
having  assigned  his  interest  to 
trustees  for  the  benefit  of  his 
creditors,  administration  with  the 
Will  annexed  was  granted  to  two 
of  the  trustees,  he  having  been 
first  cited, 

(a)  Prevog.  Jan.  1811  :  cited  by 
Sir  John  Nicholl,  in  3  Phillim. 
381. 

(6)  But,  unless  in  cases  where 
the  next  of  kin  has  no  interest  in 
the  property,  a  creditor  cannot  be 
allowed  to  contest  the  right  to 
administration.  Ante,  p.  '  6, 
n.  (t).  And  a  residuary  legatee, 
who  has  renounced,  may  retract 
his  renunciation  and  claim  the 
administration  in  preference  to 
a  creditor,  though  the  estate  is 
alleged  to  be  deeply  insolvent : 
In  the  goods  of  Waters,  2  Bobert. 
142. 

(c)  Lord  Mansfield,  in  The  Arch- 
biflhop  of  Canterbury  v.  House, 
Cowp.  140,  said,  that  "  no  next  of 
kin  ever  struggled  for  the  adminis- 


tration of  an  insolvent  estate  witli 
an  honest  view  " 

((f)  Kooys'  Biiyskes,  3  Pliil- 
lim. 531.  i  tration  with  a 
Will  annexed,  m  which  there  wa.- 
no  executor  nor  residuary  legatee, 
was  decreed  to  two  aunts  of  the 
deceased,  legatees  in  the  Will,  and 
daughters  of  the  next  of  kin,  a 
grandmother,  she  being  nearly 
ninety  years  of  age,  and  incapable : 
Be  Hinckley,  1  Hagg.  477. 

(e)  If  there  be  a  legatee  for 
life  and  a  legatee  substituted,  the 
practice  is  to  prefer  the  former. 
But  the  Court  will  depart  from 
its  practice,  when,  were  it  to  be 
followed,  a  question  of  constniction 
of  the  Will  would,  in  effect,  be 
determined,  and  will  make  such  a 
grant  as  will  leave  the  question 
open  :  Brown  v.  NichoUs,  2  Roliert. 
399. 

(/)  Kooystra  v.  Buyskes,  3 
Phillim.  531.  Snape  v.  Webb,  2 
Cas.  temp.  Lee,  411. 

(g)  3  Phillim.  531.  Com.  Dig. 
Administrator  (B.  6).  See  aUc 
Woolley  V.  Green,  3  Phillim.  314. 
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In  all  these  cases,  where  a  party  has  a  prior  title  to  a  grant,  'What  citations 
he  must  be  cited  before  administration  is  committed  to  any  hofore  grants 
other  person  {h).     Therefore  the  executor,  if  there  be  one,  ^"„2^''""''""* 
must  be  cited  before  a  grant  to  a  residuary  legatee  (i),  a  resi- 
duary legatee  before  a  grant  to  a  specific  legatee,  and  so  on, 
through  all  the  gradations  of  priority.     So  if  there  is  a  testa- 
mentary disposition  without  an  executor,  it  has  been  laid 
<loffn  that  the  party,  in  whose  favour  the  disposition  is  made, 
must  cite  the  next  of  kin,  before  he  can  have  administration 
(im  testamento  annexo  (k). 

The  Court  will  grant  administration,  with  the  Will  annexed, 
to  one  of  two  universal  legatees,  a  decree  with  intimation 
having  issued  in  the  name  of  the  other,  who  is  since  dead  (/). 
So  administration,  with  the  Will  annexed,  in  which  there  was 
DO  executor,  may  be  granted  to  one  of  two  '  '^'atees,  a  decree 
with  intimation  having  issued  in  their  joint  names  against  a 
residuary  legatee  (hj). 

^\Tien  the  executor  resides  out  of  the  jurisdiction,  adminis- 


Adminisitra- 
tion  to  attor 


(h)  In  the  goods  of  Barker,  1 
C'lirt.  592.    Ante,  p.  386,  note  (<). 

(i)  If  there  be  two  executors, 
aad  one  alone  has  proved  the  AVill, 
power  being  reserved  to  the  other, 
l)oth  llie  executors  must  he  cited  : 
In  the  goods  of  Leach,  Dea.  &  Sw. 
294.  See  Le  Briton  v.  Le  Quesne, 
2  Cas.  temp.  Lee,  261,  as  to  the 
citation  of  an  executor  who  has 
already  proved  the  Will  in  a  court 
out  of  the  jurisdiction,  in  a  case 
ivhare  administration  is  required 
by  the  residuary  legatee,  in  order 
to  recover  a  debt  within  the  juris- 
diction. 

(i)  3  Bac.  Abr.  41,  tit.  Execu- 
tors  (E.  8).  Accordingly  in  a  case 
where  an  application  was  made 
for  a  grant  of  administration  with 
the  Will  annexed  to  the  sole 
legatee,  on  an  affidavit,  that  the 
teitator  died  possessed  of  no  other 


property  than  that  specifically  de 
scribed  in  the  Will,  Sir  Cresawell 
Cresswell  held,  that  the  next  of 
kin  ought  to  have  been  cited,  but 
appears  to  have  given  the  appli- 
cant his  option  of  taking  adminis- 
tration limited  to  the  property 
disposed  of  by  the  Will :  In  the 
goods  of  Watson,  1  Sw.  &  Tr.  110. 
But  on  a  subsequent  occasion 
when  this  case  was  citud,  the 
learned  judge  said  that  it  was  an 
exceptional  case,  and  that  the 
general  rule  was  against  such  a 
grant,  which  should  not  be  made 
unless  some  very  strong  reason  be 
given;  In  the  goods  of  Watts,  1 
Sw.  &  Tr.  538. 

(0  Law  V.  Campbell,  1  Hagg. 
55. 

(m)  Pickering  v,    Pickering,   1 
Hagg.  480.    See  ante,  p.  378. 
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Consequence 
of  tlie  return 
of  the  execu- 
tor. 


■mm 


ney  to  execu-  tratioji  ettin  ti'stamento  antuwo  may  Ito  granted  to  another 
person  undt-r  a  letter  of  attorney  from  the  executor  for  his 
use  and  benefit  («)•  It  should  seem  that  a  Will  thus  proved 
by  tho  attorney  of  the  executor  is  the  same  thin<i;  as  if  iictuallv 

it8«ffect:  proved  by  himself.     And,  consequently,  the  chain  of  repre- 

sentation is  not  broken  by  his  death,  if  he  has  himself  appointed 

it  i» revocable,  an  executor  (o).  Again,  the  letter  of  attorney  is  revocable; 
and  when  the  executor  revokes  it  and  desires  prolato.  the 
Court  is  bound  to  grant  it  to  him  (p). 

On  one  occasion,  administration,  with  the  Will  aniioxeJ, 
had  been  granted  fcr  the  use  and  benefit  of  the  executor, 
then  at  sea,  to  his  attorney  :  The  executor  having  roturuei! 
to  England,  and  being  desirous  of  probate,  and  the  adminis- 
tration with  the  Will  annexed  hiiving  been  brought  in  by  the 
attorney,  (with  the  usual  affidavit,  "  that  no  action  at  hiw,  or 
suit  in  equity,  had  been  brought  by  or  against  him  as  admi- 
nistrator,") had  been  sworn  as  executor  :  And  he  prayed  thai 
the  administration  should  be  declared  tj  have  ccdml  and 
c.rpi red ,  and  that  probate  should  be  granted  to  him ;  Tlie 
ai)plication,  in  respect  to  the  letters  of  administration,  was 
objected  to  in  the  llegistry,  on  the  ground  that  iu  some 
similar  cases  the  administration  had  been  exjjrossly  revoked: 
In  support  of  the  motion,  it  was  urged  that  the  administra- 
tion, having  been  rightly  granted,  ought  not  to  be  revolied: 
A  revocation  wliich  was  unnecessary  might  possibly  bo  inju- 
rious ;  for  it  might  render  some  of  the  administrator's  acts 
void  :  and  would  certainly  be  inconvenient :  for  the  probate 
would  bo  considered  at  the  8tamp  Oftico  as  an  original,  and 
consequently  probate  duty  required  to  be  paid  as  for  an  ori- 
ginal grant,  and  the  duty,  already  paid  on  the  administration, 
could  only  bo  recovered  upon  a  special  application  to  the  com- 
missioners, supported  by  ai'tidovit :  whereas,  if  the  admiuis- 
trution  were  declared  to  have  ceased  and  c.vpind,  tlio  probate 


(n)  See   ant",  p.  376.      In  tlie 
jroods  of  IJurker  [1891]  1'.  2C1. 
(o)  In  the  ^(H)ds  of  Bayard,  1 
■oert.  708.      In    the   jjoods    of 


Murguiii,  S)  V.  1).  2:«l. 
(p)  Piponr.  Wallis,  Utt».temp. 

Lee,  402. 


» 
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ffould  pass  at  tho  Stamp  Office  upon  a  free  stump  :  The 
Court  (Sir  John  NichoU)  declared  the  admiiiistratiou  vkiii 
Maiiwnto  annero  to  have  ceased  and  c.vpircd ;  and  directed 
that,  in  future,  grants,  dnrantv  ahticntid,  to  attorneys,  should 
be  limited  "  for  the  use  and  benefit  of  resident 

lit  ,  and  until  the  executor  (or  tho  party  entitled 

to  the  administration)  should  duly  apply  for,  and  obtain,  pro- 
bate or  administration  (7)." 

Oil  the  death  of  the  executor  the  letters  of  administration 
cease  to  be  of  any  force ;  and  therefore  the  administrator 
cannot  make  a  good  title,  if  he  sells  leasehold  property  of  the 
(iecoased,  unless  he  can  warrant  to  the  purchaser  that  the 
executor  is  alive  (r). 

It  may  here  be  observed,  that  a  person  who  is  entitled  to 
probate  as  executor  camtot  be  allowed  to  take  out  adn'inistra- 
tion  cum  testaviento  unnexo  (notwithstanding  tho  in^jonvcnient 
effect  which  the  taking  probate  may  in  some  cases  have,  by 
reason  of  continuing  tlio  chain  of  representation  to  some  other 
party  whoso  executor  tho  testator  happens  to  be).  For  if  a 
person  be  entitled  to  a  grant  in  a  superior  character,  the 
Court  will  not  make  that  grant  to  him  in  an  inferior  charac- 
ter (s).  Accordingl;-,  by  rule  50,  P.  11. 18G2  (Non-contentious), 
"No  person  who  renounces  probate  of  a  Will  c.  letters  of 
iiJministration  of  the  personal  c(st iite  and  ellVrts  of  a  deceased 
person  in  one  character  is  to  bo  allowed  to  take  a  represc^nta- 
tion  to  the  same  deceased  in  another  character  (0." 


Coiiscinmnco 
of  tho  (Iciilli  of 
the  executor. 


Tlio  oxccutov 
iH  not  1  .tlowed 
tu  take  liil- 
iiiiiitgi.riktion 
cum  tentamtnto 
a  micro. 


A  person  oti- 
titlud  to  tho 
grant  ill  a 
Hiiperior 
chiiraetor  not 
to  ti(ku  it  in 
lut  iiiferior. 


(7)  III  till!  j,'ooila  (if  Cussiily,  4 
llii^t;.  IKiO.  Wobbr.  Kirby,  flk' 
(I,  M,  &  a,  381.  Ah  to  i\\M  I'H'i-'ct 
of  till'  death  of  tliu  executor,  »w. 
Suweikroi)  ''•  J '"J'.  ^  A.  &  K.  G24. 

(1)  W'jbl.  V.  Kirby,  7  De  G.,  M. 
&  U.  Alii,  VMwmun  the  deciHion  of 
the  V.-C,  3  Sin.  iS:  U.  333. 

(»)  hi  the  goods  of  Jlullock, 
1  Uobi'i't.  273.  In  the  rooiIh  of 
Uiclmnlson,  1  Hw.  &  Tr.  615.  In 
he  goods  of  Morrison,  2  Sw.  &  Tr. 


(t)  A.s  to  the  loiistiiii'tiou  of 
this  rule,  see  In  tlie  goodB  of 
Loftiis,  3  Sw.  it  Tr.  307,  whiuh 
decidiiM  that  it  is  coin|ieti'nt  for 
Iho  Court  to  treat  the  rule  us 
intemlcil  for  the  gi'iituiil  guiilance 
of  the  busiiii'H.s  in  the  Hegislry, 
iirnl  cnpablu  of  nioiUtication  by  the 
Court,  if  siiflicient  roiison  can  be 
shown  for  departure  from  il. 


~9 


f: 
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executor  dies 
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tliere  must  lie 
administration 
dc  bonis  non : 
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SECTION    II. 

Of  Administration  de  bonis  non. 

This  subject  may  be  treated  with  reference,  1st,  to  the 
death  of  an  executor :  2ndly,  to  the  death  of  an  adminis- 
trator. 

1.  With  respect  to  the  consequences  of  the  death  of  au 
executor.  If  a  sole  executor  happens  to  die,  without  hanng 
proved  the  Will,  the  executorship,  as  there  has  before  been 
occasion  to  observe  («),  is  not  transmissible  to  his  executor, 
but  is  wholly  determined,  and  administration  cum  tcstamento 
nnnexo  must  be  committed  to  the  person  entitled,  according 
to  the  rules  pointed  out  in  the  preceding  section. 

When  the  administration  is  granted  under  such  circum- 
stances, although  the  executor  may  have  administered  in 
part  by  disposing  of  the  testator's  effects,  &c.,  yet  the 
administration  shall  not  be  de  bonis  non  administratis,  hni 
an  immediate  administration :  because,  although  the  acts 
done  by  the  executor  are  good  (x),  the  administering  is  an 
act  in  pais,  of  which  the  Court  of  Probate  cannot  fake 
notice  (y). 

If  one  of  several  executors  dies  before,  or  after,  probate, 
no  interest  is  transmissible  to  his  own  executor,  but  the 
whole  representation  survives  to  his  companion  (z).  ^Vhere 
such  surviving  executor,  or  where  a  sole  executor,  dies  after 
probate,  having  made  a  Will,  appointing  his  own  executor, 
the  entire  representation  of  the  original  testator  will  be 
transmitted  to  him  («).  But  where  such  surviving  executor, 
or  sole  executor,  dies  after  probate,  intestate,  then  no  interest 
is  transmissible  to  his  own  administrator  (b) :  but  administra- 
tion of  another  sort  becomes  necessary,  which  is  called  ad* 


(w)  Ante,  pp.  206,  257. 
(;r)  See  ante,  p.  260. 
(y)  Wunkford  v.  Wankford,   1 
Salk.  308,  by  Holt,  C.  J. 
{x)  Ante,  p.  206. 


(a)  Ante,  pp.  204,  200.  Tlu' 
rule  is  the  same,  though  the 
original  Probate  was  limitoJ :  In 
the  goods  of  Beer,  2  Robert.  349. 

(6)  Ante,  p.  204. 
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ministration  de  bonis  non,  that  ig,  of  the  goods  of  the  original 
testator  left  unadministered  hy  the  former  executor  (o). 

So  if  the  original  testator  dies  abroad,  or  in  the  colonies, 
aud  his  executor  proves  +.he  Will  there,  and  then  dies, 
having  appointed  his  own  executor,  who  proves  the  latter 
Will  in  the  Probate  Court  here,  it  has  been  held,  that  the 
executor  of  the  executor  does  not  represent  the  first  testator  : 
But  that  in  order  to  constitute  such  a  personal  representative 
here,  administration  de  bonis  non  must  be  obtained  in  the 
Probate  Court  in  this  country  (d). 

In  a  case  where  the  estate  of  a  testatrix  had  been  adminis- 
tered except  as  to  one  legacy,  the  Court  granted  administra- 
tion with  Will  annexed  de  bonis  non  to  the  legatee  without 
requiring  the  representative  of  the  executor,  or  resiOuary 
legatees  to  be  cited  (e).  And  upon  an  application  for  a  grant 
of  administration  de  bonis  non,  where  it  appeared  that  the 
residuary  legatee,  resident  abroad,  had  had  notice  by  letter, 
aud  that  he  had  no  beneficial  interest,  there  being  actually  no 
residue,  the  grant  was  made  to  a  specific  legatee,  without 
requiring  the  residuary  legatee  to  be  cited  or  to  renounce  (/). 

Again,  before  the  Court  of  Probate  Act  (1857),  20  &  21 
^ict.  c.  77,  if  there  were  several  execuiors,  and  one  alone 
proved  the  Will,  and  the  rest  renounced,  upon  the  death  of 
liira  who  had  proved,  no  interest  was  transmissible  to  his 
executor ;  but  the  representation  survived  to  the  co-executors, 
who  might  retract  their  former  renunciation,  and  assume 
tha  executorship  (</) ;  but  if  they  persisted  in  refusing  to  act, 
the  sort  of  administration  just  mentioned  became  necessary. 

But  now  by  the  79th  section  of  that  statute,  "  where  any 
person  after  the  commencement  of  this  Act  renounces 
probate  of  the  Will  of  Avhich  he  is  appointed  executor  or  one 
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go  where  the 
executor 
appoints  his 
own  executor 
if  the  original 
Wilt  was  not 
proved  in  this 
country  : 


where  estate 
adniinistercil 
except  as  to 
one  legacy  : 


80  where  one 
of  several 
executors 
proves,  and 
the  rest 
renounce,  and 
he  who  lias 
proved  dies : 


Stat.  20  &  21 
Vict.  c.  77, 
8.  79. 


{•:)  Ante,  p.  205.  Tingrey  i\ 
Brown,  1  Bos.  &  Pull.  310. 

('0  Twyford  v.  Trail,  7  Sim.  i)2. 
In  the  goods  of  Gaynor,  L.  R.  1 
1'.  &  1).  723. 

(«)  In  the  goods  of  King,  8  P.  D. 


162. 

(/)  In  the  goods  of  Wilde,  13 
P.  D.  1. 

(g)  Arnold  v.  Blencowe,  1  Cox, 
426.     Ante,  pp.  206,  233. 
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8ary  when 
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an  executor  of 
an  executor. 
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of  the  executors,  the  right  of  such  person  in  respect  of  the 
executorship  shall  wholly  cease,  and  the  representation  to 
the  testator  and  the  administration  of  his  effects  shall  and 
may,  without  any  further  renunciation,  go,  devolve  and  be 
committed  in  like  manner  as  if  such  person  had  not  been 
appointed  executor  "  (/«). 

This  administrator  de  bonis  non  will,  when  appointed,  be 
the  only  representative  of  the  party  originally  deceased. 
Such  administration  will  evidently  be  committed  cum  testa- 
mento annexo,  and  will  be  granted  to  the  person  entitled 
according  to  the  general  principles  already  developed  in 
cases  of  administration  cum  testamento  annexo.  In  many 
instances,  it  is  obvious,  he  will  be  a  different  person  from 
the  representative  of  the  deceased  executor;  but  if  the 
executor  were  also  beneficially  residuary  legatee,  his  rep-> 
sentative  will  likewise  be  entitled  to  the  admiuistratioj  dc 
bonis  non  to  the  original  testator  (i). 

Where  administration  durante  minoritate  was  in  the  first 
instance  granted  to  the  mother  of  an  infant,  a  part  residuary 
legatee,  on  the  renunciation  of  the  executor :  The  infant 
died  :  By  his  death  the  administration  ceased,  and  the 
mother  became  entitled,  as  widow,  to  the  lapsed  residue 
jointly  with  another  infant :  Under  these  circumstances, 
administration  de  bonis  non,  with  the  Will  annexed,  was 
decreed  to  her  {k). 

It  has  been  said,  upon  the  authority  of  Limmcr  v.  E\:cr]i, 
as  reported  by  Croke  (/),  that  where  an  executor  dies,  having 
appointed  an  executor,  who  is  a  minor,  and  an  administrator 
durante  minoritate  is  appointed,  he  has  no  authority  to 
intermeddle  with  the  effects  of  the  original  testator,  but  au 
administration  de  bonis  non  must  be  granted  (mi).  However, 
as  the  case  is  reported  by  Leonard  (h),  the  point  decided  was 


{h)  See  ante,  pp.  233,  234. 
(t)  See  ante,  p.  402. 
{k)  Akers  v.   Dupuy,  1   Hogg. 
473. 
(0  Cro.  Eliz.  211. 


(m)3Bac.Abr.  13,Exor8.(B.l). 

Toller.  118. 

(n)  4  Leon.  68,  nomine  Liiuver 
V,  Evorie. 
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merely  that  such  an  administrator  should  sue  as  adminis- 
trator of  the  first  testator :  And  in  a  later  case  (o),  it  was 
held,  on  an  application  for  a  prohibition,  that  although  an 
administrator  of  an  executor  is  not  an  administrator  to  the 
first  testator,  j'et  an  administrator  durante  minore  eetate  is 
ill  loco  exccutons,  and  may  be  sued  as  the  executor  of  an 
executor  may  ( p). 

2ndly.  With  respect  to  the  consequences  of  the  death  of 
an  administrator,  or  of  one  entitled  to  administration.  It 
has  already  been  shown,  that  if  a  party  who,  as  next  of  kin 
to  the  intestate  at  the  time  of  his  death,  was  entitled  to 
administration,  dies  before  letters  of  administration  are  ob- 
tained, his  representative  is  entitled  to  the  grant  in  preference 
to  one  who  has  no  beneficial  interest  in  tlie  effects,  although 
he  may  have  become  next  of  kin  at  the  time  the  grant  is 
required  (q). 

Where  administration  has  been  granted  to  two  and  one 
dies,  the  survivor  will  be  sole  administrator  (r),  for  it  is  not 
like  a  letter  of  attorney  to  two,  where  by  the  death  of  one, 
the  authority  ceases,  but  it  is  an  office  analogous  to  that 
of  executor,  which  survives  (s).  Upon  the  death  of  such 
surviving  administrator,  or  of  a  sole  administrator,  in  order 
to  effect  a  representation  of  the  first  intestate,  the  Court, 
whether  the  administrator  died  testate  or  intestate,  must 
appoint  an  administrator  de  bonis  non  ;  for  an  administrator 
is  merely  the  officer  of  the  Court,  prescribed  to  it  by  Act 
of  Parliament,  in  whom  the  deceased  has  reposed  no  trust ; 
and  therefore  on  i'ue  death  of  the  administrator,  no  autho- 
rity cau  be  transmitted  by  him  to  his  executor  or  admi- 
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2.  Conse- 
quences of  the 
death  of  an 
administrator, 
or  of  one 
entitled  to  ad- 
ministration : 


of  one  of 
Bcveral  ad- 
ministrators : 


of  a  surviving 
or  sole  ad- 
ministrator. 


(o)  Anon.  1  Freem.  288. 

ip)  See  also  Norton  v.  Moly- 
neux,  Hob.  246  ;  and  Mr.  Smirke's 
note,  in  his  edition  of  Freeman, 
p.  288. 

(?)  ^n(ey  pp.  374,  376. 

(r)  Hudson  v.  Hudson,  Cas. 
temp.  Tttlb.  127,  decided  by  Lord 


Talbot,  ut'ter  hoiiring  civilians. 
Eyre  t\  Lady  Shai't8i)iuy,  2  P. 
Wins,  121.  Cum.  Di^r.  Adminis- 
trator (B.  7).  Jacomb  v.  Har- 
wood,  2  Vl'b.  Sen.  208. 

(«)  Adam  v.  Buckland,  2  Vern. 
614.  3  Bac.  Abr.  50,  tit.  Execii- 
tors  (G). 


h 
I 


i: 
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nistrator,   but  it  results  to  the   Cour^,  to  appoint  another 
officer  (<). 

It  remains  to  be  considered  who,  upon  the  death  of  the 
administrator,  is  entitled  to  be  appointed  administrator  (k 
bonis  non  to  the  original  intestate. 

The  Ecclesiastical  Judges  have  on  several  occasions  laid 
down,  that  in  all  that  regards  the  obligation  of  the  statutes  of 
administration  on  the  Court,  in  the  grant  of  administration 
no  distinction  exists  between  an  original  aud  a  de  bonis 
non  administration  (u).  And  in  Kindleside  v.  Cleaver, 
the  Common  Law  Judges  Delegates  expressed  the  same 
opinion  (x).  Accordingly,  upon  the  death  of  an  original 
administrator,  a  person  who  was  next  of  kin  at  the  time  of 
the  death  of  the  intestate,  has  been  regarded  as  entitled, 
under  the  statute  of  Hen.  VIII.,  to  the  de  bonis  non  grant, 
in  preference  to  the  representative  of  the  original  adminis- 
trator, or  to  the  representative  of  any  other  next  of  kin  at  the 
time  of  the  death  ;  and  hence,  in  the  case  where  a  husband 
takes  out  administration  to  his  wife,  and  dies,  the  Spiritual 
Courts  for  a  long  time  considered  themselves  bound  by  the 
statute  (in  contravention  of  convenience,  and  of  the  general 
principle  that  the  right  of  administration  shall  follow  the 
right  of  property),  to  commit  administration  de  horns  non 
of  the  wife,  if  required,  to  the  next  of  kin  of  the  wife  at  the 
time  of  her  death,  as  having  an  absolute  statutable  right; 
although  the  beneficial  interest  in  her  effects  be  in  the  repre- 
sentative of  the  husband  (y).  But  the  practice  has  been 
altered  in  this  respect :  And  the  rule  now  established,  on  the 
principle  that  the  grant  ought  to  follow  the  interest,  is,  that 


(0  2  Black.  Comm.  506. 

(it)  Dr.  Beltesworth,  in  Kindle- 
side V,  Cleaver,  1  Hagg.  345. 
Dr.  Hay,  in  Walton  v,  Jacobson, 
1  HoRg.  346. 

(x)  See  2  Hagg.  Appendix,  170. 

(t/)  Kindleside  v.  Cleaver,  1 
Hagg.  345.    See  ante,  pp.  350, 351. 


Yet  instances  may  be  found,  where, 
notwithstanding  the  statute,  the 
Court  have  denied  administration 
to  the  next  of  kin,  on  the  ground 
of  Ilia  having  no  interest.  See 
Young  V.  Pierce,  1  Freeni.  496. 
Ante,  p.  374. 
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the  administration  will  be  granted  to  the  representatives  of 
the  husband,  unless  it  can  be  shown  that  the  next  of  kin  of 
the  wife  are  entitled  to  the  beneficial  interest  (z). 

.Vain,  it  has  been  held  that  the  statutes  only  regard  the 
next  of  kin  at  the  time  of  the  death  of  the  intestate,  and  not 
the  next  of  kin  at  the  time  a  second  grant  is  wanted ;  and 
therefore  when  the  next  of  kin,  who  were  so  at  the  time  of 
the  deceased,  are  dead,  the  Court  has  power,  independent 
of  the  statute,  to  grant  administration  de  bonis  non,  at  its 
discretion  according  to  its  cwn  rules  {a).  In  the  guidance 
of  which  discretion,  the  estp.olished  principle  is  (as  in  the 
case  of  administration  cion  testamento  annexo),  that  if  there 
are  no  peculiar  circumstances,  the  adn^inistration  shall  be 
coaimitted  to  him  who  has  the  greatest  interest  in  the  effects 
of  the  original  intestate  (^).  Thus,  in  Savage  v.  Blythe  (c), 
the  intestate  died,  leaving  a  brother  and  several  nephews  and 
nieces :  Administration  was  granted  to  the  brother,  and  at  the 
end  of  the  year  he  distributed,  taking  the  securities  of  the 
deceased  upon  himself :  he  afterwards  died,  leaving  the  secu- 
rities due  to  the  original  deceased  outstanding  ;  and  having 
made  a  Will,  and  appointed  an  executor:  a  decree  was 
taken  out  against  the  nephews  to  show  cause  why  adminis- 
tration de  bonis  non  should  not  be  granted  to  the  executor 
of  the  brother  administrator :  The  nephews  appeared,  ind 
prayed  administration  as  next  of  kiu  under  the  statute  :  But 
Sir  Wm.  Wynne  held  that  the  statutable  right  was  confined 
to  the  next  of  kin  at  the  time  of  the  death,  and  granted  the 
administration  de  bonis  non  to  the  executor  of  the  deceased 
administrator,  on  the  ground  that  the  interest  was  clearly  in 
him.  In  the  subsequent  case  of  Abnes  v.  Abncs  (</),  the 
same  Judge  again  granted  similar  administration,  under 
nearly  the  same  circumstances,  upon  the  same  grounds ;  and 
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effects. 


(i)  Fielder  v.  Hanger,  3  Hagg. 
769,  In  the  goods  of  Pountney, 
4Haj;g.  290.    Ante,  y.  551. 

(a)  Canlnle  v.  Harvey,  1  Cos. 
temp,  Lcc,  179. 


(6)  But  the  Court  is  not  obliged 
to  grant  to  the  largest  interest : 
1  Gas.  temp.  Lee,  177. 

(c)  2  Hagg.  AiipL'nili.K,  150. 

(d)  IlivL  155. 
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mentioued  the  case  of  Lovegrove  v.  Leivia  (e),  decided  by  Sir 
George  Haj-,  and  affirmed  by  the  Delegates,  where  the  ad- 
ministration was  granted  to  the  executor  of  the  original  ad- 
ministrator, to  the  exclusion  of  those  who  were  next  of  kin 
at  the  time  of  the  grant  (/).  So  in  the  instance  of 
administration  de  bonis  non  to  the  effects  of  the  wife, 
after  the  death  of  the  husbaad  administrator,  if  the  persons 
who,  at  the  time  of  her  death,  were  her  next  of  kin  are  dead, 
it  has  always  been  held  that  the  Court  may  exercise  its 
discretion  Uj). 

The  proposition,  however,  that  if  all  who  were  next  of  kin 
at  the  time  of  the  death  of  the  intestate  are  dead,  then  the 
representative  of  such  next  of  kin,  being  entitled  to  the 
beneficial  interest,  is  also  entitled  to  administration  de  bonis 
non,  must,  it  appears,  be  understood  with  this  limitation,  viz., 
that  a  person  originally  in  distribution  is  preferred  to  the 
representative  of  the  next  of  kin  (/t). 

It  has  already  been  observed,  that  upon  the  death  of  a 
creditor  administrator,  a  party  who  was  next  of  kin  at  the 
time  of  the  death  of  the  intestate  may  come  in  and  claim 
administration  dc  bonis  non(i).  And  though  all  the  next 
of  kin  at  the  time  of  the  death  are  dead,  it  should  seem  that 
no  grant  of  administration  de  bonis  non,  however  limited  in 
its  object,  can  be  obtained  after  the  termination  of  the 
creditor  administration,  without  citing  those  who  are  next 
of  kin  at  the  time  the  grant  is  required.  Thus,  in  Skeffington 
V.  White  {k),  the  intestate  died  in  1790,  leaving  two  sisters 
entitled  in  distribution :  They  renounced,  and  administration 


(e)  S.  C.  2  Hagg.  Appendix, 
152,  n.  (a). 

(/)  See  also  In  the  goods  of 
Middleton,  2  Hagg.  60. 

{g)  By  Sir  John  Nicholl,  In  the 
goods  of  Gill,  1  Hagg.  344. 

(h)  See  the  Appendix  to  2  Hagg. 
p.  157.  But  this  rule,  in  the  dis- 
cretion of  the  Court,  nidy  be  varied 
by  granting  the  o'ltninistnttion  to 


the  next  of  kin  :  In  the  goodi 
of  Carr,  L.  R.  1  P.  &  D.  291, 
According  to  the  general  practice, 
a  party  having  a  direct  interest 
is  preferred  to  those  entitled  in  a 
representative  character :  In  the 
goods  of  Middleton,  2  Hagg.  61. 

(i)  Ante,  p.  382,  note  (t). 

(k)  1  Hngg.  699. 
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was  decreed  in  1791,  to  a  creditor,  who  administered  the 
estate  till  1806,  when  he  died  :  the  sisters  did  not  come 
in  and  take  administration  de  bonis  non ;  and  from  that 
time  no  further  representation  was  taken  out  till  1827,  when 
an  administration  de  bonis  non  was  granted,  without  citing  the 
thai  next  of  kin  (the  son  of  one  of  the  sisters,  who  were 
both  dead),  limited  to  assign  a  certain  leasehold  property  of 
the  deceased,  not  severed  in  his  lifetime,  but  mortgaged 
during  the  original  creditor  administration  :  In  March,  1828, 
Sir  Lumley  SkeiBngton,  the  then  next  of  kin  in  whom  all 
the  beneficial  interest  in  the  deceased's  estate  was  vested, 
obtained  a  decree  to  show  cause  why  the  latter  administration 
should  not  be  revoked,  on  the  ground  of  his  not  having 
been  cited  when  the  limited  grant  was  made,  and  on  a 
suggestion  that  such  grant  had  been  surreptitiously  obtained, 
and  that  there  was  a  surplus  belonging  to  the  deceased's 
estate:  Sir  John  NichoU  thought  the  citation  under  the 
circumstances  was  not  necessary,  but  that  Sir  Lumley  was 
barred  by  time,  by  events,  and  by  his  own  laches  ;  and  that 
there  was  no  ground  for  revoking  the  grant :  However,  on 
appeal  to  the  Delegates,  the  Court  pronou;  d  for  the 
appellant,  directed  a  monition  to  issue  to  call  in  the 
limited  administration,  and  condemned  the  respondent  in 
costs  [1). 
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SECTION  III. 

Of  Limited  Administrations, 

Besides  the  Administrations  already  discussed,  which 
extend  to  the  whole  personal  estate  of  the  deceased,  and 
tenninate  only  with  the  life  of  the  grantee,  it  is  competent 
to  the  Court  to  grant  limited  administrations,  which  are 
confined  to  a  particular  extent  of  time,  or  to  a  specified 
subject-matter.  It  will  be  the  object  of  the  present  and 
three  following  sections,  to  consider  this  species  of  grant. 

(0  2  Hagg.  626. 
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By  Rule  29,  P.  R.,  "  Limited  administrations  are  not  to  be 
granted  unless  every  person  entitled  to  the  general  <Trant  has 
conserted  or  renounced,  or  has  been  cited  and  failed  to  appear, 
except  under  the  direction  of  the  Judge." 

By  Rule  30,  "No  person  entitled  to  a  general  prant  of 
administration  of  the  personal  estate  and  effects  of  the  tie- 
ceased  will  be  permitted  to  take  a  limited  grant  except  under 
the  direction  of  the  Judge." 

Administration  durante  minore  cetatc. 

If  the  person  appointed  sole  executor,  or  he  to  wbom,  in 
case  of  intestacy,  the  right  to  administration  has  deTolred 
under  the  statutes,  be  within  age,  a  peculiar  sort  of  adminis- 
tration must  be  granted,  which  is  called  an  administration 
durante  minore  atate.  In  the  former  case,  it  is  obviously  a 
species  cf  administration  cum  testamento  annexo. 

If  there  are  several  executors,  "nd  one  of  them  is  of  full 
age,  no  administration  of  this  kind  ought  to  be  granted; 
because  he  who  is  of  full  age  may  execute  the  Will(H/). 
But  it  has  been  held  differently  in  the  case  of  several  next 
of  kin  in  equal  degree,  entitled  under  an  intestacy.  In  Cart- 
right's  case  (ii),  the  intestate  died  leaving  four  grandchildren 
whereof  one  was  of  age,  and  the  other  three  were  minors; 
and  the  administration  was  contested  betwixt  her  that  was 
of  age  and  the  mother  and  guardian  of  the  other  three ;  and 
this  case  was  argued  at  Serjeants'  Inn,  before  the  two  Chief 
Justices  and  the  Chief  Baron,  et  al.,  who  granted  it  to  the 
mother,  as  guardian  to  the  three,  durante  mimre  atate; 
though  it  was  strongly  urged,  that  she  that  was  of  age  being 
capable,  and  the  others  incapable,  she  ought  to  be  preferred : 
But,  on  the  other  hand,  it  was  laid  down,  that  since  the 
statute  22  &  23  Car.  II.  c.  10,  which  entitled  them  all  to  a 
distribution,  the  interest  of  the  three  preponderated,  and 

(m)  Pigot  and  Gaacoigne's  case,  2  Lev.  240.  Bac.  Abr.  Executors 

Brownl.  46.    yln<e,p.  185.    There  (B.  1). 

are  some  authorities  to  the  con-         (n)  1  Freem.  258.    Ante,  p.  36i 
trary :    See  Colbome  v.  Wright, 


wmi 
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therefore  that  was  to  be  regarded ;  and  tbey  compared  it  to 
the  case  of  a  residuary  legatee  who  shall  be  preferred  before 
the  next  of  kin(«). 

This  sort  of  administration  has  been  frequently  held  not 
to  be  within  the  statute  of  21  Hen.  VIII.  c.  5.  And  conse- 
quently, it  is  discretionary  in  the  Court  to  grant  it  to  such 
person  as  it  shall  think  fit  ( j))-  Thus,  in  the  case  of  Rex  v. 
Bettesworth{q),  a  mandamus  was  moved  for,  to  be  directed  no  mandamus 

lay  to  f;riiut  it 

to  the  Judge  of  the  Prerogative  Court,  to  grant  administra-  to  a  particulm- 
tiou  to  one  Smith,  during  the  minority  of  his  two  infant  ^*"'*'"'* 
grandchildren :  The  Judge  had  approved  of  him  as  a  proper 
person,  but  insisted  on  his  giving  security  to  distribute  the 
effects  in  equal  proportions  among  the  creditors  :  The  Court 
were  of  opinion  that  the  Judge  had  a  discretionary  power  in 
muting  administration   durante   minore  cetatc,  and    there- 
fore  that  in  this  case  he  might  insist  upon  reasonable  or 
equitable  terms,   or  ol/i.erwis-.e  refass  fidmiuistratiou  to  the 
claimant:  But  they  said  if  a  mandamus  had  been  moved  for, 
to  giant  administration  generally,  they  would  have  granted 
it('1. 
In  the  exercise  of  this  discretion  it  was  the  practice  of  the  Practice  of 

,,,.,_,  1  T      •    •   i     i-         i      ii  T         the  Spiritual 

Spintual  Court  to  gi-ant  the  administration  to  the  guardian  Court  to  grai  t 
uhom  that  Court  had  a  right  by  law  to  appoint  for  a  personal  to'",!!,'''*"'"'" 
estate  (s).    With  respect  to  the  appointment  of  guardian  a  guarJ'an : 


{<>)  See  ante,  p.  401 . 

'/■;  ^Vest  V.  Willby,  3  Phillim. 

r.'j. 

(ID  1  Bamanl,  370,  425. 

(f)  The  discrutionaiy  power  of 
the  Spiritual  Court  is  also  reco;,'- 
niziil  ill  the  statute  38  (jieo.  III. 
I'.  ST,  8.  6.    See  pud,  p.  421. 

(s)  In  the  {;ood8  of  Weir,  2  Sw. 
i  Tr.  4Jl.  Ste  also  Brotlierton 
(.  Haiiis,  2  Caa.  temp.  Lee,  131  : 
In  this  case  it  was  held  that  the 
guardian  appointed  by  the  Eccle- 
siastical Court  was  to  be  prefei'sd 
to  tile  guardian  appointed  by  the 
^Vnirt  of  Chancery.  But  see  note 
W.E.— VOL.   I. 


(70)  to  Co.  Lit.  88,  h,  by  Har- 
j^'iave,  ill  which  the  ri<,'ht  of  the 
Ecclesiastical  Court  to  appoint  a 
guardian  for  the  personal  estate  is 
doubted.  In  the  case  of  In  the 
goods  of  Sartoris,  1  Curt.  910, 
administration,  for  the  use  and 
benulit  (if  inuior  children  of  a 
Frenchman  deceased,  was  granted 
to  tlieir  guardian  appointed  by 
the  Frencli  authorities.  It  has 
been  held  tliat  a  testamentary 
guardian  of  minor  children  is 
entitled  to  a  grant  of  the  adminis- 
tration for  tlieic  use  and  benefit 
preferably  to  a  guardian  elected 
'  E  E 
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distinction  exists  between  an  infant  and  a  minor.  The  former 
is  so  denominated,  if  under  seven  years  of  age,  the  latter 
from  seven  to  twenty-one  (t).  The  Court  ex  officio  assigns  a 
guardian  to  an  infant  (u)  ;  the  minor  himself  may  nominate 
his  guardian,  who  is  then  admitted  in  that  character  by  the 
Judge  {x) ;  but  if  the  minor  makes  an  improper  choice,  the 
Court  will  control  it  (y).  According  to  the  practice  of  the 
Prerogative  Court,  the  guardianship  was  granted  to  the  next 
of  kin  of  the  child,  unless  sufficient  objection  to  him  was 
shown  (z). 

If  a  wife  be  the  only  next  of  kin,  and  a  minor,  she  may 
elect  her  husband  her  guardian,  to  take  the  administration 
for  her  use  and  benefit,  during  her  minority ;  but  the  grant 
ceases  on  her  coming  of  age,  when  a  new  administration  may 
be  committed  to  her  (a). 

But  there  are  many  instances  where  the  Court  has  granted 
the  administration  to  persons  not  guardians  of  the  minor, 


by  the  children  :  In  the  goods  of 
Morris,  2  Sw.  &  Tr.  360.  The 
guardian  of  an  infant,  sole  next  of 
kin  of  an  intestate,  whose  estate  is 
solvent,  is  entitled  to  take  adminis- 
tration of  hi:  (Tects,  in  preference 
to  creditors  :  John  v.  Bradbury, 
L.  R.  1  P.  &  D.  245.  As  to  giving 
justifying  security  in  such  a  case, 
see  ibid.  The  general  rule,  how- 
ever, is  that  the  creditors  as  such 
have  no  right  to  call  upon  the 
next  of  kin  to  give  justifying 
security :  Hughes  v.  Cookson,  1 
Cas.  temp.  Lee,  386.  Hickman  v. 
Black,  2  Cas,  temp.  Lee,  251. 

(t)  Toller,  100. 

(u)  Sir  G.  Lee  was  of  opinion, 
that  he  could  not  assign  a  guardian 
to  an  infant  in  ventre  de  sa  mere  ; 
Walker  v.  Carles?,  2  Cas.  temp. 
Lee,  560. 

(x)  Rich  V.  Chamberlayne,  1 
Cas.  temp.  Lee,  134. 


(t/)  Fawkener  v.  Jordan,  2  Cas. 
temp.  Lee,  330.  This  is  men- 
tioned by  Lee,  J.,  in  Rex  r.  Bettes- 
worth,  Fitzg.  164,  Mich.  4  Geo.  II., 
as  being  then  the  course  of  tlic 
Spiritual  Court. 

(z)  Toller,  100.  In  the  goods 
of  Ewing,  1  Hagg.  381.  But  the 
Court  may,  in  its  discretion,  pass 
by  the  next  of  kin  :  In  the  goods 
of  Ewing,  1  Hagg.  381,  jiost,  419, 
note  (e).  Quick  v.  Quick,  33  L.  J., 
P.  &  M.  177.  In  the  goods  of 
Gardiner,  9  P.  D.  66.  In  the 
goods  of  Webb,  13  P.  D.  71. 
On  one  occasion  a  creditor  was 
appointed  guardian  to  minors  (the 
only  children  of  E.  P.),  who  had 
no  known  relations,  for  the  pur- 
pose of  taking  out  administration 
to  the  estate  of  E.  P.,  wlio  had 
died  intestate  and  insolvent ;  In 
the  goods  of  Peck,  1  Sw.  &  Tr.  141. 

(a)  Toller,  92. 
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and  refused  to  grant  it  to  the  person  nominated  by  them. 
Thus  in  Lovell  and  Brady  v.  Cox  (6),  Lovell  and  Brady 
were  appointed  trustees  by  the  deceased,  and  his  heir,  Anne 
Cos,  was  executrix  and  residuary  legatee  :  She  was  a  minor, 
and  the  father  claimed  the  administration  pendente  minori- 
tate:  The  Court  held  that  it  had  a  discretionary  power, 
refused  it  to  him,  and  gave  it  to  the  trustees  (e).  So  the 
administration  may  be  granted  to  creditors,  in  exclusion 
of  the  guardian  of  the  minor,  if  the  estate  is  insufficient 
to  pay  the  debts :  And  in  many  other  cases  it  has  been 
laid  down  that  the  Court  is  not  bound  by  the  choice  of 
the  minor  (d).  Thus,  where  a  grandfather,  to  whom,  as 
the  next  of  kin,  the  administration  durante  minoritate  would 
in  the  ordinary  course  have  passed,  was  turned  eighty,  it  was 
granted  to  an  uncle,  he  giving  full  justifying  security  (e). 

In  Havers  v.  Havers  (/),  Lord  Hardwicke,  C,  said,  that 
administration  durante  minore  cetate  ought  not  to  have  been 
granted  to  a  person  who  was  very  poor,  though  the  guardian 
and  next  of  kin  of  the  infant. 

The  old  practice  above  stated  has  been  applied,  and  in  some  Rules  P.  R. 
respects  varied,  by  the   rules,  P.  R.  Non-contentious,  as  contentious) 

follows  :—  '^  to  grants  to 

guardians. 

By  Bale  33,  "  Grants  of  administration  may  be  made  to  Rule  33. 
guardians  of  minors  and  infants  for  their  use  and  benefit,  and 
elections  by  minors  of  their  next  of  kin  or  next  friend,  as  the 
case  may  be,  will  be  required ;  but  proxies  accepting  such 
guardianships  and  assignments  of  guardians  to  minors  will  be 
dispensed  with." 

34.  "  In  cases  of  infants  (t.  e.,  under  the  aga  of  seven  years,  Rule  34. 


(6)  Prerog.  cited  by  Sir  John 
NichoU  in  West  v.  WiUby,  3  Phil- 
liin.  379. 

(c)  See  also  Appleby  v.  Appleby, 
1  Cas.  t'imp.  Lee,  135,  where 
administration  cum  iestamento  an- 
nm  was  granted  to  a  grand- 
mother during  the  minority  of  an 
executor,  she    being   also   testa- 


mentary trustee,  in  preference  to 
the  mother,  whom  the  minor  had 
chosen  guardian.  See  also  Hughes 
V.  Ricards,  2  Cas.  temp.  Lee,  543. 

{(i)  West  V.  Willby,  3  Phillim. 
374. 

(e)  In  the  goods  of  Ewing,  1 
Hagg.  381. 

0)  Barnard.  Chanc.  Cas.  23. 

E  K  2 


11 


Rule  35. 


Rule  36. 
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not  having  u  testamentary  guardian,  or  a  guardian  appointed 
by  the  High  Court  of  Chancery),  a  guardian  must  be  assigned 
by  order  of  the  Judge,  or  of  one  of  the  Registrars ;  the  Regis- 
trar's order  is  to  be  founded  on  an  affidavit,  showing  that  the 
proposed  guardian  is  either  dc  facto  next  of  kin  of  the  infants, 
or  that  their  next  of  kin  de  facto  has  renounced  his  or  her 
right  to  the  guardianship,  and  is  consenting  to  the  assignment 
of  the  proposed  guardian,  and  that  such  proposed  guardian  is 
ready  to  undertake  the  guardianship.' 

35.  "Wliere  there  are  both  minors  and  infants,  the  guar- 
dians elected  by  the  minors  may  act  for  the  infants  without 
being  specially  assigned  to  them,  b}'  order  of  the  Judge  or  a 
Registrar,  i)rovided  that  the  object  in  view  is  to  take  a  grant. 
If  the  object  be  to  renounce  a  grant,  the  guardian  must  be 
specially  assigned  to  the  infants  by  order  of  the  Judge  or  of 
a  Registrar." 

86.  "  In  all  cases  where  grants  of  administration  are  to  be 
made  for  the  use  and  benefit  of  minors  or  infants,  the  admi- 
nistrators are  to  exhibit  a  declaration  on  oath  of  the  pcrsoual 
estate  and  effects  of  the  deceased,  except  when  the  ettocts  are 
sworn  under  the  value  of  twenty  pounds,  or  when  the  aJmi- 
niptrators  are  the  guardians  appointed  by  the  High  Court  of 
Chancery,  or  other  competent  Court,  or  are  the  testamentary 
guardians  of  the  minors  or  infants." 

In  a  case  in  the  Prerogative  Court,  the  residuary  legatee 
was  a  minor,  married  to  a  husband  who  was  also  a  minor, 
both  being  subjects  of,  and  resident  in,  Portugal :   But  it 
law  (if  Ills' own   appeared  that  the  hufiband,  by  reason  of  his  holding  a  com- 
(.umi  1).  mission  in  the  army,  and  being  married,  by  the  law  of  Portu- 

gal was  considered  of  full  age,  and  that  by  her  marriage,  Ler 
dioabilities,  as  a  minor,  ceased  :  Under  these  circumstauces, 
administration  with  the  Will  annexed,  limited  to  the  receipt 
of  certain  dividends  in  tho  English  funds,  was  granted  to  tlie 
wife(i/). 

((/)  In  the  floods  ol'  the  Countess      contra,   In  the  goods  of  Orient:.'. 
Du  Cuuhtt,  1  lliv;,'},'.  237.     But  aeo      1  Sw.  &  Tr.  253,  iu  wliich  iiir  C. 
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AVhere  an  intestate  left  a  widow  and  infant  son,  and  admi-  Atlministra- 

,  ,  ( ion  during 

nistration  was  granted  to  the  widow,  who  soon  after  became  the  incnpiwity 

no;:  compos,  and  the  estate  was  small  and  unable  to  bear  the  ^^^^j  ,",-'„o"iL 

expense  of  a   comrjission  of  lunacy,  and  there  were  d  cjbts  "f  ''ci-  son. 

owing  to  it,  which  were  in  danger  of  being  lost,  if  there  was 

no  person  to  receive  them  ;  Sir  George  Lee,  without  revoking 

the  administration  granted  to  the  widow,  assigned  (upon  the 

renunciation  and  consent  of  the  grandmother),  the  infant's 

aunt  to  be  his  guardian,  and  granted  administration  to  her 

also,  for  the  use  and  benefit  of  the  widow  and  infant,  during 

the  incapacity  of  the  widow,  and  the  minority  of  the  infant, 

if  the  widow  should  not  sooner  recover  her  senses  :  And  the 

learned  Judge  directed  the  administration  to  bo  drawn  np  in 

a  special  form,  reciting  the  above  particulars  {h). 

It  has  already  been  pointed  out  (/)  that  formerly  an  infant  When  ml- 
cxecutor  was  considered  capable  of  the  ottice,  on  attaining  ,'"„',w,/,'';,',,l„„., 
the  age  of  seventeen  :  But  now  by  statute  88  Geo.  III.  c.  87,  ';""''  "!'■'", ''" 

,  tk'tciniincil. 

s.  6  (k),  after  reciting  that  inconveniences  arose  from  grant-  stnt.  .'iS  (Jeo. 
lug  probate  to  infants  under  the  age  of  twenty-one,  it  is  'il-'".  8*, 
enacted,  "  That  where  an  infant  is  sole  executor,  adrainis- 
"  tration  with  the  Will  annexed  shall  be  granted  to  the 
"  guardian  of  such  infant,  or  to  such  other  person  as  the 
"  Spiritual  Court  shall  think  fit,  until  such  infant  shall  have 
"  attained  the  full  age  of  twenty-one  years,  at  which  period, 
"  ard  not  before,  probate  of  the  Will  shall  be  granted   to 

"  hhU." 

And  by  the  seventh  section  it  's  enacted,  "  That  the  person  S.  7. 
"  to  whom  such  administration  shall  bfl  j[ranted  shall  have 
"  the  same  powers  vested  in  him  as  an  ad.MiiMstrator  now 
"  hath  by  virtue  of  an  administration  f^rantcnl  to  him  durante 
"minore  (etate  of  the  next  of  kin." 

Before  this  Act  there  was  a  distinction  between  administra- 


Cresswell  held  thnt  the  Court  will 
not  follow  the  grant  of  tiu;  couiitiy 
of  domicil  when  it  would  by  m 
doing  be  acting  in  contradiction  to 
the  law  of  this  country. 


(/i)  1  C'iis.  ti-mp.  Loe,  625. 
(i)  Ante,  ji.  IKi"),  11.  (f/). 
(/;)  E.\ten(le«l  to  Ireland,  by  fiB 
Goo  III.  c.  81,  >si.  1,  2. 


Hi 
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tion  granted  during  the  minority  of  an  infant  executor  and  an 
infant  next  of  kin  :  inasmuch  as  in  the  latter  case  the  admi- 
nistration has  always  been  held  to  continue  in  force  till  the 
next  of  kin  attained  the  age  of  twenty-one  (l). 

It  seems  agreed,  that  if  administration  be  granted  during 
the  minority  of  several  infants,  it  determines  upon  the  comin" 
of  age  of  any  one  of  them.  Thus  if  there  be  several  infant 
executors,  he  who  first  attains  the  age  of  twenty-one  shall 
prove  the  Will,  and  may  execute  it  (m). 

It  was  resolved,  according  to  Lord  Coko,  by  the  justices  of 
the  Common  Pleas  in  Prince's  Case  (n),  that  if  administra- 
tion be  committed  during  the  minority  of  an  executrix,  and 
she  take  husband  of  full  age,  then  the  administration  shall 
cease.  But  this  has  since  been  doubted,  in  the  case  of 
Jones  V.  Lord  Strafford  (o),  where  Lord  King,  C,  and 
Raymond,  C.J.,  strongly  inclined  against  this  opinion  as 
reported  in  Prince's  Case,  the  same  not  being  taken  notice 
of  by  other  contemporary  Reporters,  as  2  And.  132.  Cro. 
Eliz.  718,  719,  and  3  Leon.  278,  in  all  which  books  Prince's 
Case  is  reported :  Besides  which  it  was  extrajudicially 
expressed,  the  question  in  the  case  being  only  whether  such 
a  special  administrator  could  assign  over  a  term  for  years 
which  belonged  to  the  testator :  and  it  is  remarkable  that 
the  author  of  the  Office  of  Executor,  after  mentioning  the 
propobition  as  stated  in  Prince's  Crtsc,  proceeds,  "  Yet  I  do 
a  little  marvel  at  these  opinions,  considering  that  these 
things  are  managed  in  the  Spiritual  Court,  and  by  that 
law  (the  law  spiritual)  which  intermeddles  not  with  the 
husband  in  the  wife's  case ;  now  by  that  law,  and  not  our 
common  law,  comes  in  this  limit  of  seventeen  years.  And 
I  have  seen  it  otherwise  reported,  in  and  touching  tho  last 
point"  (j)). 

If  administration  bo  granted  during  the  minority  of  several 


(!)  Freke   v.    Tlioinnn,  1    Loul 

Raym.  667.  4  Ikun,  E.  L.  384, 
Phillimore's  edition. 

(m)  4  Burn,  E.  L.  386.  Philli- 


more's edition. 
(n)  5  Co.  29,  b. 
(o)  3  P.  WniB.  88. 
(;))  rnge392,  14th  edition. 
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infants,  one  of  whom  dies  before  he  comes  of  age,  this  will  not 
determine  the  administration  {q) .  If  an  administrator  durante 
minore  <etate  recovered  judgment,  and  then  his  time  deter- 
mined, the  executor  foimerly  might  have  had  a  scire  facias 
upon  that  judgment.  As  to  the  proceedings  substituted  in 
lieu  of  scire  facias  by  the  Judicature  Act,  1875,  see  post, 
Pt.  II.,  Bk.  n.,  Ch.  4. 

Formerly  questions  seem  to  have  been  raised  about  the  Administra- 
power  of  an  administrator  durante  minore  <etate,  but  it  seems  miiwrTcclate, 
now  settled  that  the  limit  to  his  administration  is  the  minority  ''™'*  °^  • 
of  the  person,  but  there  is  no  other  limit.     He  is  an  ordinary  what  acts  such 
administrator,  appointed  for  the  very  purpose  of  getting  in  the  may  do. 
estate  in  the  usual  way,  and  the  property  vests  in  him  (r).    A 
power  of  sale  given  by  a  testator  to  his  executors  or  adminis- 
trators may  be  executed  by  an  administrator  durante  minore 
atate  (s). 

So  he  may  assent  to  a  legacy,  if  there  are  assets  for  the  pay- 
ment of  debts  (t).  So  he  may  be  sued  for  the  debts  due  from 
the  deceased :  and  if  ho  give  his  bond  for  any  of  such  debts, 
he  may  retain  goods  to  the  value  (u) :  and  if  an  action  be 
brought  against  him,  and  the  administration  determine  pend- 
ing the  action,  he  ought  to  retain  assets  to  satisfy  the  debt 
which  attached  on  him  by  the  action  (x).  Likewise  he  may 
retain  for  his  own  debt  (y). 

It  has  been  said  that  he  en  'mot  do  anything  to  the  prejudice 
of  the  infant  :  and  therefore  he  cannot  sell  the  goods  of  the 
deceased  any  further  than  they  are  necessary  for  payment  of 
debts,  nor  can  '\  otherwise  sell  a  term  for  years  during  the 
minority  of  the  ii    int  {z). 


(q)  Anon.  BrowTil.  47.  Jones  v, 
Stratford,  3  P.  Wms.  89,  overruling 
the  opinion  in  Brudnel's  Case,  5 
Co.  9,  a. 

(r)  See  Ee  Cope,  16  C.  D.  49. 

(s)  Monsell  v.  Armstrong,  L.  R. 
U  %  423. 

(0  Bac.  Abr.  Exors.  (B.  1),  2. 
Prince's  case,  5  Co.  2y,  a.    Anon. 


1  Freeni.  288. 

(m)  Briers  v.  GodilarJ,  Hob.  25Q. 
Com.  Dig.  Adnion.  (F.). 

(x)  Sparkea  v.  Crofts,  Comberb. 
405,  by  Lord  Holt. 

(y)  Koskelly  v.  Godolphin,  T. 
Raym.  483.  Com.  Dig.  Admon.(F.) 

(z)  Bac.  Abr.  tit.  Exor.  (B.  1), 

2  But  see  Re  Cone,   16  C.   D. 
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In  an  action 
by  an  adininis- 
trator  durante, 
&c.,  it  muBt 
have  been 
averred  that 
the  infant  is 
within  age. 


Secus,  in  an 
action  against 
him. 


Plea,  by  such 
administrator, 
if  chflrired  as 
adininiHtrator 
generally. 
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In  the  case  of  an  action  brought  by  an  administrator  f//nvj»fi> 
minore  cetate,  he  must  have  averred  in  the  declaration  that 
the  infant  was  still  under  age  (i.e.,  in  all  cases  since  tbc  stat. 
38  Geo.  lEI.  c.  87,  s.  6,  that  he  was  within  the  age  of  twentv- 
one  years  (a) ) ;  because  it  is  a  matter  within  his  conuzance, 
and  which  entitles  him  to  the  action  (h).  However,  tho  de- 
fendant must  have  taken  advantage  of  this  omission  by  wav 
of  plea  or  demurrer,  and  could  not  object  to  it  after  he  liad 
joined  issue  with  the  plaintiff  on  another  point,  which  admits 
the  continuance  of  his  authority  (c). 

But  if  an  action  were  brought  against  such  an  adminis- 
trator, the  plaintiff  in  his  declaration  was  not  obliged  to  aver 
that  the  infant  was  still  under  age  ;  for  this  is  a  matter  more 
properly  within  the  conuzance  of  the  defendant,  and,  if  his 
power  be  determined,  he  ought  to  show  it  (^0- 

It  was  a  good  plea  in  abatement,  where  a  defendant  was 
charged  as  administrator  generally,  that  administration  was 
granted  to  him  durante  minore  tetate  only :  But  it  was  neces- 
sary that  such  a  plea  should  aver  that  the  infant  was  still 
living  and  under  age ;  for  though  tho  defe  .Jant  was  a 
special  administrator  at  first,  yet  if  that  special  administra- 
tion were  determined,  as  by  the  death  of  the  infant, 
he  might  be  administrator  generally,  as  the  declaration  sup- 
poses (<?). 

It  is  submitted  that,  although  tho  forms  of  pleading 
have  been  altered  by  the  Judicature  Acts,  tho  averments 
above  alluded  to  would  still  be  properly  introduced  in  like 
cases. 


40,  52,  as  to  the  distinction  betw  jen 
admin Idrator  durante  minore  aitate 
granted  ad  opim  et  commodum  of 
the  infant  and  such  administration 
granted  generally.  See  Sir  Moyle 
Finch's  case,  0  Co.  C7  h,  and 
Touchstone,  p.  4!)0. 

(a)  Previous  to  this  statute  the 
administration  determined  on  an 
infant  executor  attaining  the  age 
of  seventeen,  which  explains  what 


was  said  by  Treby,  C.J.,  in  tlic 
case  of  Beul  v.  Simpson,  1  U. 
Ilaym.  408. 

(6)  Piggot's  case,  5  To.  20,  a. 

(<•)  Bao.  Abr.  Exors.  (li.  l),± 

{d)  Beal  v.  Sinipsdn,  1  Lord 
Raym.  409,  by  Powull,  J. 

(c)  Sjiarkes  v.  Crofts,  1  Lord 
Baym.  266.  Bac.  Abr.  Exors. 
(B.^l),3. 


CI),  in.  §  III-]  Admui'istrattoio  uurante  minorc  a'tate. 
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It  has  been  laid  down,  that  if  an  executor  durante  mlnore  Lini.iiity  of 
ictate  has  duly  administered  the   assets,  and  paid  over  the  nistrator  ufter 
surplus  to  the  executor  of  full  age,  he  is  not  chargeable  to  itei'^St'" 
creditors,  and  he  may  show  this  matter  under  a  general  plea 
oi  ploic  administravit  {/) :  but  that  if  he  has  committed  a 
devastavit,  he  will  be  liable    to    creditors  (//) ;  even  though  to  creditors : 
be  should  obtain  a  release   from    the   infant,  when  of  full 

age  (/(). 

However,  it  is  stated  by  Lord  C.  B.  Gilbert  (/),  that  such 
aa  administrator  is  not  chargeable  at  the  suit  of  a  creditor 
after  the  infant  comes  of  age  :  but  such  creditor  may  sue  the 
iufant,  who  has  his  remedy  against  the  executor  (A;).  And 
it  is  said  by  Lord  Hardvvicko,  in  Fothnrhi/  v.  Pate  (l),  that 
though  an  administrator  durante  minorc  (date  represents  the 
(k'oeased  while  his  administration  subsists,  yet  when  it  is 
determined,  he  has  nothing  more  to  do,  nor  can  he  be  called 
to  account  but  by  the  executor :  and  that  whatever  he  may 
do  during  his  administration,  he  is  not  liable  to  any  other 
person. 

His  Lordship  proceeded  to  observe,  that  after  such  an 
administrator  has  possessed  himself  of  effects,  if  he  is  brought 
before  the  Court,  without  the  executor,  he  may  demur  for 
that  cause:  but  as  the  Court  would  allow  a  party  to  follow 
assets  into  any  hands,  if  it  were  shown  by  proper  charges 
that  he  had  not  accounted  to  the  infant,  but  fraudulently  and 
by  collusion  detained  any  part,  there  was  no  doubt  but  that 
such  a  bill  might  be  maintained  against  an  administrator 
hrante  minore  (date  ()«)• 

It  seems  clear  that  an  administrator  durante  minore  fctate, 
who  has  wasted  the  goods  of  the  deceased,  cannot  bo  charged 


(/)  Anon.  1  Freeni.  l.^'iO,  See 
nlso  Biookini,'  v.  Jennings,  1  Mod. 
174. 

('/)  Bull.  N.  P.  145,  citinj,'  Pal- 
mer V.  LilluTland,  Liitcli.  100. 
I'sckmnn's  case,  0  Co,  IS),  ft. 

(h)  Anon.  1  Freeni.  ir>0.    Com. 


Di^:.  Adnion.  (F.). 

(0  Ike.  Alir.  E.vors.  (B.  1),  2. 

(/i)  See  also  Ace.  Urookinj,'  r. 
.Tennin}j><,  1  Mod.  17."),  by  Vaii;,'lmn, 
C.J. 

(0  .T  Afk.  003. 

{m)  Ik  005. 
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to  a  subse- 
quent admi- 
nistrator : 


to  the  infant 
when  of  age. 


0/ Limited  Administrations.    [Pt.  i.  Bk. 


V. 


by  a  creditor  as  executor  de  son  tort,  after  the  infant  has 
attained  his  majority ;  because  the  administrator  at  the  time 
had  lawful  power  to  administer  (n). 

In  Taylor  v.  Newton  (o),  an  administration  had  been 
granted  to  a  guardian  imidcnte  minoritate  of  a  widow,  and 
on  her  coming  of  age,  she  renounced  for  herself  and  her 
only  child,  an  infant,  and  administration  was  granted  to  a 
creditor,  to  whom  the  guardian  refused  to  account:  where- 
upon he  was  called  on  by  the  creditor  to  give  in  an  inventory 
and  account :  The  guardian  appeared  under  a  protestation, 
because  his  administration  was  expired,  and  his  counsel 
insisted  that  he  was  not  liable  to  account,  now  his  adminis- 
tration was  expired :  But  Sir  George  Lee  decreed  him  to 
give  in  an  inventory  and  account  by  a  day  specified,  and  con- 
demned him  in  costs. 

With  respect  to  the  liability  of  such  an  administrator  to 
the  infant,  after  he  has  come  of  age.  it  was  laid  down,  that  if 
the  administrator  wasted  the  assets,  the  proper  way  for  the 
infant  to  charge  him  was  by  action  on  the  case(j)).  Also 
by  some  opinions  the  infant  might  bring  detinue  against  hi;' 
for  those  goods  which  he  still  continued  in  his  possession,  or 
he  might  oblige  him  to  account  in  the  Spiritual  Court  ((/), 
but  could  not  bring  a  writ  of  account  against  him  at  law  (r). 

If  an  administration  durante  minore  letate  be  repealed,  and 
another  made  administrator  durante  minore  (etate,  and  the 
second  administrator  brings  the  first  administrator  to  account, 
and  after  releases  to  him,  yet  the  infant  at  full  age  may 
compel  the  first  administrator  to  account  again  to  him,  and 
the  first  account  to  the  second  administrator,  and  his  release 
shall  not  be  any  bar  to  it(s). 


(n)  Palmer  v.  Litherland,  Latch. 
160,  Ity  Doddridge  and  Jones, 
Justices.  Lawson  v.  Crofts,  1  Sid. 
67. 

(o)  1  Cas.  temp.  Lee,  16. 

(p)  Bac.  Abr.  Executors  (B.  1), 
2.    Lawson  v.  Crofts,  1  Sid.  57. 


(q)  1  Anders.  24.  Com.  Dig, 
Administration  (F.),  Bac.  Abr. 
Exors.  (B.  1),  2. 

(r)  1  Anders.  34.  Bac.  Abr, 
Exors.  (B.  1),  2. 

(»)  Roll.  Abr.  Exors.  (M,),  pL  3. 


-  ■3'<-J^>n 
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It  was  held  that  if  a  man  obtained  judgment  against  Liability  of 

7  .  IP  1      ji       infant  on  judg- 

an  administrator  durante  minore  (etate,  and  afterwards  the  mcnt  against 
executor  or  administrator  came  of  age,  a  scire  facias  {t)  lay  *«™"»'8trator. 
against  him,  upon  the  judgment  (it). 

Although  an  administrator  of  an  executor  is  not  adminis-  Administrator 
trator  to  the  first  testator,  yet  the  aaministrator  durante  rotate  of  execu- 
niinore  ictafe  of  the  executor  of  an  executor  is  loco  executoris,  **"  *" 
and  the  representative  of  the  first  testator  (v).  Therefore, 
in  an  action  by  a  creditor  of  the  original  testator,  such  an 
administrator  is  properly  charged  as  the  administrator  durante 
minore  atate  of  the  second  executor,  and  not  as  the  adminis- 
trator de  bonis  non  of  the  original  deceased  (w).  And  he  might 
formerly  be  sued  in  the  Spiritual  Court  for  a  legacy  bequeathed 
by  the  latter  (a;). 


executor. 


SECTION  IV. 

Of  Administration  jifndente  lite. 

In  case  of  a  controversy  in  the  Spiritual  Court  concerning 
the  right  of  administration  to  an  intestate,  it  seems  to  have 
been  always  admitted,  that  it  was  competent  to  the  Ordinary 
to  appoint  an  administrator  pendente  lite :  Yet  where  the 
controversy  before  the  Ordinary  respected  a  Will,  it  was 
once  considered  that  a  grant  of  this  species  of  administration 
was  utterly  void  (</).  But  since  the  case  of  Walker  v.  Woollas- 
ton,  decided  in  K.  B.,  on  error  from  C.  P.,  Trin.  T.  1731  {z), 
it  has  been  settled,  that  the  Court  has  the  power  to  grant 
administration  ji^ndente  lite  as  well  touching  an  executorship 
as  the  right  to  administration  (n). 


(()  As  to  the  proceedings  now 
substituted  in  lieu  of  scire  facias 
by  the  Judicature  Act,  1875,  see 
pes',  Pt.  II.  Bk.  III.  Ch.  ix. 

(«)Sparke8  v.  Crofts,  1  Lord 
%m,  265. 

()')  Anon.  1  Freeni.  288. 

(if)  Norton  V.  Molyiieux,  Hob. 
246. 


(a;)  Anon.  1  Freeni.  288. 

(y)  Kobin's  case,  Moore,  636. 
Smyth  D,  Smyth,  3  Keb.  64. 
Frederick  v.  Hook,  Carth.  163. 

(z)  2  P.  Wms.  589. 

(a)  S.  P.  Wills  t'.  Rich,  2  Atk. 
286.  Maskeline  v.  Harrison,  2  Cos. 
temp.  Lee,  258. 


ll^l 
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20  &  21  Vict. 
c.  77,  s.  70. 
Court  may 
grant  adminis- 
tration pai' 
dcnte  lite. 
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And  now  by  the  70th  section  of  the  Court  of  Probate  Act. 
1857  (20  &  21  Vict.  c.  77),  it  is  enacted,  that  "pendinj^  any 
suit  touching  i"'i?  validity  o"  the  Will  of  any  deceased  person, 
or  for  obtaining,  recalling  or  revoking  any  probate  or  any  giant 
of  administration,  the  Court  of  Probate  may  appoint  an 
administrator  of  the  personal  estate  of  such  deceased  person ; 
and  the  administrator  so  appointed  shall  have  all  the  rights 
and  powers  of  a  general  administrator,  other  than  the  right  of 
distributing  the  residue  of  such  personal  estate,  and  every 
such  administrator  shall  be  subject  to  the  immediate  control 
of  the  Court  and  act  under  its  direction"  (/>). 


(6)  See  Charlton  v.  Hindmar.'ili, 
1  Sw.  &  Tr.  519,  where  the 
Court  directed  that  the  adminis- 
trator should  not  dis^charfjie  claims 
on  the  deceaped'a  estate  until  they 
had  passed  before  the  Registrar. 
The  Court  has  power,  under  this 
section,  to  appoint  an  administrator 
^pendente  lite  in  contested  testa- 
mentary and  administration  suits, 
on  the  application  of  a  person 
who  is  not  a  party  to  the  suit. 

In  an  administration  suit  wliich 
was  likely  to  he  protracted,  the 
Court  appointed  an  administrator 
■pendente  lite,  at  the  instance  of  a 
creditor  who  was  not  a  party  to 
the  suit,  Ticlibome  v.  Tichhorne, 
L.  R.  1  P.  &  D.  730.  In  the 
goods  of  Evans,  IT)  P.  D.  215. 

A  suit  having  been  instituted  to 
try  the  validity  of  the  Will  of  the 
deceased,  and  judgment  having 
been  given  to  establish  it,  one  of 
the  parties  appealed  from  sucli 
judgment  to  the  House  of  Lords. 
A  diHiculty  having  arisen  in  the 
Court  of  Chancery  as  to  the  powers 
of  the  executors  to  give  a  good 
title  to  certain  leasehold  property 
belonging  to  the  deceased's  estate, 
under  the  probate  and    pending 


the  appeal,  the  Court  ordered  the 
probate  to  be  brought  into  the 
Registry,  and  tliereiiiioii  thut 
letters  of  adniinistrati(in  peiuhte 
lite  sh(juld  be  granted  to  the 
executors.  Wright  v.  Rogers. 
L.  R.  2  P.  &  D.  179. 

A  married  woman  umler  a  power 
executed  a  Will,  and  her  husbainl 
by  his  Will  made  \\vr  uuiveri^il 
legatee  and  sole  exemtrix.  She 
survived  him  but  did  not  take 
probate  of  his  Will  nor  re-execute 
her  own.  Litigation  having  arisen 
on  the  question  whether  the  wile's 
executors  were  entitled  to  a  Hmiteil 
or  general  grant  of  probate,  tiie 
Court  appointed  an  administr.itor 
pendente  lite  to  tlie  estate  of  the 
husband,  as  well  as  one  to  the 
estate  of  the  deceased.  In  the 
goods  of  Dawes,  L.  K.  2  P.  &  D.  147. 

This  case  has  been  followed  hy 
Butt,  J.,  in  the  case  of  In  the 
goods  of  Fawcett,  U  P.  I).  152, 
where  that  learned  Judge  is  re- 
ported to  have  suid  that  lie  wm 
"Dot  altogether  satisfied  that  in 
that  case  the  attention  of  the 
Court  had  been  sufficiently  called 
CO  the  words  of  the  70th  Bection." 
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And  by  stat.  21  &  22  Vict.  c.  95,  s.  22,  "  all  the  provisions  21  &  22  Viet, 
contained  in  the  Court  of  Probate  Act,  respecting  grants  of  apply  to  ap- 
aJministration  pending  suit,  shall  be  deemed  to  apply  to  the  1"^'^  **■ 
tase  of  appeals  to  the  House  of  Lords  under  the  said  Act." 

Further,  by  the  Court  of  Probate  Act,  1857,  s.  71,  it  is  20  .t  21  Vict, 
enacted,  that  "  it  shall  be  lawful  for  the  Court  of  Probate  to  lieeei'vei-  of 
appoint  any  administrator  appointed  as   aforesaid,    or   any  real  estiUe  ^-c«- 
other  person,  to  be  receiver  of  the  real  estate  of  any  deceased 
person  pending  any  suit  in  the  Court  touching  the  validity 
of  any  Will  of  such  deceased  person,  by  which  his  real  estate 
may  be  affected  ;  and  such  receiver  shall  have  such  power  to 
receive  all  rents  and  profits  of  such  real  estate,  and  such 
powers  of  letting  and  managing  such  real  estate,  as  the  Court 
may  direct  "(c). 

By  Stat.  21  &  22  Vict.  c.  95,  s.  21,  "  It  shall  be  lawful  for  21  &  22  Vic. 

c.  9.")   s.  21. 

the  Court  of  Probate  to  require  security  by  bond  in  such  form  1  he  Court  of 
as  by  any  rules  and  orders  shall  from  time  to  time  be  re'nVii^e  smf- 
directed,  with  or  without  sureties,  from  any  receiver  of  the  "^y  /fom  the 

receiver  of 

real  estate  of  any  deceased  person  appointed  by  the  said  real  esute. 
Court,  under  section  seventy-one  of  '  The  Court  of  Probate 
.\ct,'  and  the  Court  may,  on  application  made  on  motion  or 
in  a  summary  way,  order  one  of  the  registrars  of  the  Court 
to  assign  the  same  to  some  person  to  be  named  by  such  order  ; 
and  such  person,  his  executors  or  administrators,  shall  there- 
upon be  entitled  to  sue  on  the  said  security,  or  put  the  same 
in  force  in  his  or  their  own  name  or  names,  both  at  law  and 
in  equity,  as  if  the  same  had  been  originally  given  to  him 
instead  of  to  the  judge  of  the  said  Court,  and  shall  be  entitled 
to  recover  thereon,  as  trustee  for  all  persons  interested,  the 
full  amount  due  in  virtue  thereof." 
Before  granting  administration  pendente  lite  the  Court  must  <>f  «''i>t  f'e 

,,„,  ,  •  o  1  1      •    •  1       Court  must  ho 

ue  satisned  as  to  the  necessity  01  such  an  administrator  (</),  satisfied  i)c- 


(f)  See  Grant  v.  Grant,  L.  R. 
1  P.  &  D.  054,  where  it  was  hold 
that  the  Court  has  no  jurisdiction 
to  appoint  a  receiver  of  the  real 
(Slate  of  the  deceased  when  there 
is  nu  suit  pending  touching  the 


validity  of  the  Will,  e.g.,  when  the 
only  litigation  is  by  petition  in 
reference  to  the  indivinuul  ap- 
pointed executor. 

(d)  Young   V.   Brown,   1   Ilngg. 
54,     Belle w   v.  Belle w,   34  L.   J. 
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fore  granting 
administration 
pendente  lite. 


Administration 
pendente  lite 
granted  though 
receiver  ap- 
pointed by 
Court  of 
Chancery. 


The  adminis- 
trator must  be 
an  indifferent 
person  : 


is  not  to  be 
considered  ns  a 


and  also  as  to  the  fitness  of  the  proposed  administrator ;  or 
must  be  placed  in  a  condition  to  determine  between  the  two 
(its  most  usual  office  upon  such  occasions),  an  administrator, 
that  is,  being  proposed  by  either  party  (<?).  The  Court  will 
appoint  an  administrator  pendente  lite  if  it  is  just  and  proper 
to  do  so,  although  a  receiver  may  have  been  appointed  by  the 
Court  of  Chancery  in  a  suit  pending  between  the  same  parties 
and  affecting  the  same  property  as  the  testamentary  or 
administration  suit  (/). 

The  later  practice  of  the  Prerogative  Court  was  to  appoint 
an  administrator  pendente  lite  in  all  cases  where  the  Court 
of  Chancery  would  appoint  a  receiver  (^7). 

On  the  other  hand,  it  is  the  practice  of  the  Court  to  decline 
putting  a  litigant  party  in  possession  of  the  property ,  by  grant- 
ing administ'-ition  pending  suit  to  him,  always  granting  it, 
where  requi  e,  to  a  nominee  presumed  to  Ltc  indifferent 
between  the  contending  parties  (/()• 

Administrators  pendente  lite  are  the  appointees  of  the 


P.  M.  &  A.  125.  But  where  the 
estate  of  the  deceased  consists  of 
his  share  of  a  business  which  he 
was  carrying  on  in  partnership  at 
the  time  of  his  death,  and  which 
is  continued  to  be  carried  on  by 
the  surviving  partner,  the  Court 
will  not  appoint  an  administnitor 
pendente  lite  against  tlie  wish  of  the 
surviving  partner,  unless  a  strong 
case  is  made  that  he  dealt  im- 
properly with  the  business.  Hor- 
rell  V.  Witts,  L.  K.  1  P.  &  D.  103. 
Neither  will  the  Court  appoint  an 
administrator  pendente  lite  where 
there  is  a  person  named  in  the 
Will  as  executor,  whose  appoint- 
ment is  not  questioned,  and  who 
can  discharge  the  duties  of  such 
an  administrator.  Mortimer  v. 
Paull,  L.  R.  2  P.  &  D.  85. 

(e)  Northey  v.  Cock,  1  Add.  329. 

(/)    Tichborne    v.    Tichborne, 


L.  R.  1  P.  &  D.  730. 

{(])  Bellew  V.  Bellcw,  34  L.  J. 
P.  &  M.  125. 

(h)  Northey  v.  Cock,  1  Add.  3.30. 
Young  V.  Brown,  1  Hagg.  54. 
Stratton  v.  Stnitton,  2  Cas.  temp. 
Lee,  49.  However,  in  Colvin  r. 
Fraser,  2  Hagg.  613,  administra- 
tion pendente  lite  and  limited  to 
certiiin  property,  was  granted  lij 
consent,  to  one  of  the  liti;;aiit 
parties.  De  Chatelain  v.  Pontipiiy, 
1  Sw.  &  Tr.  .'{4.  See  further,  as 
to  the  practice  relating  to  tlie 
preference  or  rejection  of  nominees, 
Hellier  v.  Hellier,  1  Ca:?.  temp. 
Lee,  381.  Bond  v.  Bond,  il'iJ- 
330,  354.  In  The  Queen's  Prnctnr 
t',  Williams,  2  Sw.  &  Tr.  353,8 
person  wlm  had  been  receiver  in 
Chancery  ol  the  same  estates  wa.s, 
by  consent,  appointed  adminis- 
trator pendente  lite. 


!utees  of  the 
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Court,  and  are  not  to  be  merely  considered  as  the  nominees 
or  agents  of  the  several  parties  on  whose  recommendation 
tliey  are  selected  (i).  Therefore,  in  an  administration  pen- 
dente lite,  limited  to  reco .  r  certain  sums,  and  granted  jointly 
to  the  nominees  of  the  two  parties  in  the  suit,  the  Court 
refused  to  dispense  with  such  administrators  entering  into  a 
joint  bond  {k). 

By  Stat.  20  &  21  Vict.  c.  77,  s.  72,  "  the  Court  of  Probate 
may  direct  that  administrators  and  receivers  appointed  pend- 
ing suits  involving  matters  and  causes  testamentary  shall 
receive  out  of  the  personnl  and  real  estate  of  the  deceased 
such  reasonable  remuneration   as  the  Court  think  fit." 

Although  doubts  were  entertained  on  the  subject  before  the 
case  of  Walker  v.  Woollaston  (1),  it  was  settled,  that  the 
administrator  pendente  lite  might  maintain  actions  for  recover- 
ing debts  due  to  the  deceased  (?«).  So  where  a  person,  whether 
lie  is  heir-at-law  or  next  of  kin,  or  any  other  man  whatsoever, 
kept  possession  of  the  testator's  leasehold  estate,  such  an 
administrator  was  held  entitled  to  bring  ejectm.ents  for  the 
recovery  of  the  possession  («).  But  the  nature  of  the  mtho- 
rity  conferred  by  such  letters  of  administration  was,  before 
the  passing  of  the  Court  of  Probate  Act,  merely  to  collect  the 
effects  (o) ;  and  his  power  did  not  extend  either  to  vest  or 
distribute  them  (jj).  Therefore,  even  to  enable  him  to  lodge 
money  in  Court,  which  he  was  not  called  upon  to  do,  it  was 
necessary  for  him  to  file  a  bill  (q).  And  he  had  no  authority 
to  pay  legacies  ;  though  if  paid  bond  fide  he  would  be  allowed 
for  them  (r).    But  now  it  will  be  seen  that  the  Court  of  Pro- 
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mere  nominee 
of  the  parties. 


20  &  21  Vict. 

c.  77,  8.  72. 

Remuneration 
to  administra- 
tois  pendente 
lite  and  re- 
ceivers. 

Power  of  ad- 
ministrator 
pendente  lite  : 


(i)  Stanley  v.  Bemes,  1  Hagg. 

221, 

{k)  Ibid. 

(0  2  P.  Wms.  576. 

(m)  Ibid. 

(»)  AVills  V.  Rich,  2  Atk.  286. 
.' 'ncs».  Goodricli,  10  Sim.  328. 

V '  1  Scho.  and  Lefr.  254.  See 
''    '■■!'  oljscrviuiiiiis  of   Sir  H. 

•nu  r  Fust  in  Goodrich  v.  Jones, 
■ '  nrt.  457. 


(p)  Gallivan  v.  Evans,  1  Ball 
&  Beatt.  192. 

(?)  Ihid. 

(r)  Adair  v.  Shaw,  1  Scho.  & 
Lefr.  254  :  He  has  no  business  to 
construe  the  Will ;  he  is  only  to 
hand  over  the  assets  to  the  person 
entitled,  or  to  dispose  of  them 
pursuant  to  the  directions  of  a 
Court  of  Equity  :  Ibid.  255,  256. 


M 
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Coiumence- 
niciit  mill 
teniiination  of 
ilutics  of 
ailniiiiistrfxtor 
j)cndi.ntt  lite. 


A  recti ver 
wouM  t'oiuierly 
liavc  lit'i'ii 
ainioiiittd  liy 
tlie  Court  of 
Cliaiicery,  not- 
■w  itlistaii'ling 
<tii  adiiiiiii»tra- 
tioii  jxinhiitc 
lite  iiii^'lit  be 
uli-o  obtuiued  ; 

but  Cliaiicery 
Division  would 
not  now 
uiipuint 
xecciver. 
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bate  Act  (s.  70)  expressly  enacts  that  he  shall  have  all  the 
rights  and  powers  of  a  general  administrator,  other  than  tbe 
right  of  distributing  the  residue  (s). 

The  duties  of  an  administrator  and  receiver  paiilentc  UU: 
commence  from  the  order  of  appointment,  and,  if  the  decree 
in  the  action  is  appealed  from,  do  not  cease  until  tbe  appeal 
has  been  disposed  of  (t). 

Such  an  administrator  is  not  liable  to  interest  upon  a 
balance  in  his  hands,  during  the  pendency  of  the  action  («). 

During  a  litigation  in  the  Ecclesiastical  Court  for  probate 
or  administration,  the  Court  of  Chancery  used  to  entertain  a 
bill  for  the  mere  preservation  of  the  property  of  the  deceased, 
till  the  litigation  was  determined,  and  appoint  a  receiver, 
although  the  Ecclesiastical  Court,  by  granting  an  administra- 
tion pendente  lite,  might  have  provided  for  the  collection  of 
the  eflFects  (r). 

But  although  the  Chancery  Division  of  the  High  Court  of 
Justice  has  jurisdiction  so  to  do,  it  would  not  now  entertain 
an  application  for  the  appointment  of  a  receiver,  but  would 
leave  the  matter  to  be  dealt  with  by  the  Probate  Divisiou. 
Thus  in  Bair  v.  Burr  (x),  where  there  was  a  motion  for  the 
transfer  to  the  Probate  Division  of  an  action,  which  bad  been 
commenced  in  the  Chancery  Division  for  the  appointmeut  of 
a  receiver  of  the  rents  and  profits  of  a  testator's  real  estate, 


(s)  See  ante,  p.  428. 

(0  Taylor  v.  Taylor,  6  P.  D.  29. 

(w)  Gallivan  v.  Evaus,  1  Ball  & 
Beatt.  191. 

(i;)  Mitf.  PL  145,  136,  4th  edit. 
King  V.  King,  6  Ves.  172.  Ed- 
munds V.  Bird,  1  Ves.  &  Beam. 
542.  Atkinson  r.  Heusliaw,  2 
Ves.  &  Beam.  85.  Ball  v.  Oliver, 
2  Ves.  &  Beam.  96.  Watkins  r. 
Brent,  1  Mylne  &  Cr.  102  (over- 
ruling the  distinction  taken  hy 
Iiord  Erskine  in  Richards  v.  Chave, 
12  Ves.  462).  Wood  v.  Hitchings, 
2  Beav.  289.    Such  a  suit  need 


not  be  brought  to  a  hearing: 
Anderson  v.  Guicliard,  9  Hare, 
275.  In  fact  it  never  is  brought 
to  a  hearing.  But  after  the  litiga- 
tion is  over  in  the  Probate  Court, 
the  practice  is  to  discharge  tiit 
luceiver  and  dispose  of  tlie  costs. 
And  if  it  appears  tliat  there  was 
no  reasonable  ground  fur  institu- 
ting the  suit  at  all,  the  Court  will 
order  the  defendant  to  pay  all  tlie 
costs,  though  a  receiver  has  been 
appointed :  Barton  v.  Eock,  22 
Beav.  81.  S.  C,  ibid.  37G. 
(x)  W.  N.  1870,  p.  44. 
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pending  proceedings  in  the  Probate  Division  to  determine  the 
validity  of  the  Will,  Sir  George  Jessel,  M.R.,  made  the  order 
for  transfer,  and  pointed  out  that  multiplicity  of  proceedings 
was  one  of  the  evils  which  the  Judicature  Acts  was  intended 
to  meet,  especially  as  shown  in  s.  24,  sub-s.  7  of  the  Act  of 
1873.  And  in  Re  Ivory  (y),  a  motion  for  the  appointment  of 
a  receiver  and  an  injunction  was  refused,  in  an  action  in  the 
Chancery  Division  for  the  administration  of  the  personal  estate 
of  an  intestate,  against  the  defendant  to  whom  letters  of  ad- 
ministration had  been  granted.  Indeed,  even  before  the  Judi- 
cature Act,  it  was  decided  that  having  regard  to  the  extended 
powers  of  the  Court  of  Probate  under  sects.  70  and  71  of  the 
Act  of  1857,  the  Court  of  Chancery  ought  not,  in  cases  where  an 
administrator  pendente  lite  had  been  appointed  by  the  Court  of 
Probate,  to  continue  its  former  practice  as  to  the  appointment 
of  rpceiverb  pending  litigation  in  the  Court  of  Probate  {2). 
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SECTION  V. 

Of  Administration  durante  absentia. 

If  the  executor  named  in  the  Will,  or  the  next  of  kin,  be  At  common 
out  of  the  kingdom,  the  Ecclesiastical  Courts  always  had  the  probate : 
power,  6c/o/'c  j^fobate  obtained,  or  letters  of  administration 
issued,  of  granting  to  another  a  limited  administration  durante 
ahsentiu  (a).  In  the  case  of  Clare  v.  Hcdfjes,  3  Wm.  k  M.  {b), 
the  Court  held  clearly  that  such  administration  was  grantable 
by  law,  and  that  it  might  be  a  great  convenience  to  do  so ; 
for  if  the  next  of  kin  be  beyond  sea,  and  such  administration 
could  not  be  granted,  the  debts  due  to  the  intestate  might  be 
lost.    So  in  Slater  v.  May,  3  Ann.  (c),  where  an  action  was 


(y)  10  Ch.  Div.  372. 

(j)  Veret  V.  Duprez,  L.  R.  6  Eq. 
329,  Hitchen  v.  Birka,  L.  R.  10 
Eq.  471.  And  see  ante,  p. 
432  [v). 

(«)  See  3    Bic.    Abr.    56,  tit. 

V  K.— VOL.  I. 


E.xors.  (G.). 

(6)  1  Lutw.  342. 

(c)  2   Lord   Rayin,    1071.     See 

ante,  p.  376,  as  to  administration 

to    the  attorney  of  the    next    of 

kin ;  and  ante,  p.  405,  as  to  ad- 

F  F 
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Of  Temporary  Administrations.    [Pt.  i.  Bk.  v. 

brought  by  an  administrator  cum  tcstamento  aniicw,  (lurank 
absentia  of  the  executor,  Lord  liolt  said  that  it  was  reason- 
able there  shoukl  be  such  an  administrator,  and  that  this 
administration  stood  upon  the  same  reason  iis  an  administra- 
tion durante  miiiore  eetate  of  an  executor,  vi~.,  that  there 
should  be  a  person  to  manage  the  estate  of  the  testator  till 
the  person  appointed  by  him  is  able.  The  absence  of  the 
executor,  or  next  of  kin,  to  justify  such  an  admiaistration 
must,  it  seems,  be  an  absence  out  of  the  realm  (d). 

Such  an  administrator  is  such  a  legal  represontativo  as  to 
entitle  him  to  assign  the  leaseholds  or  other  property  of  the 
deceased  (c),  and  his  power  differs  in  this  respect  from  that  of 
an  r.drainistrator  durante  minnrc  atate  (./'). 

But  wheu  jirohate  was  once  granted,  and  the  executor  had 
gone  abroad,  the  Ecclesiastical  Courts  did  not  feel  thcmsehes 
authorized  to  grant  new  administration  on  the  u^rouiul  that 
the  executor  had  left  the  kingdom.  Nor  could  a  Court  of 
Equity  interfere  by  appointing  a  receiver :  because,  althoiigli 
when  once  a  person  capable  of  sustaining  the  character  of 
legal  representative  had  been  brought  nto  Court,  Kiiiiity 
could,  in  the  case  of  his  insolvency  or  misconduct,  aiipoint 
another  person  to  manage  the  affairs  of  the  testator,  and 
compel  his  legal  representative  to  permit  such  person  to  sue 
in  his  name  ;  yet,  if  the  executor  went  abroad,  a  Court  of 
Equity  could  entertain  no  suit,  there  being  no  person  to 
stand  in  the  situation  of  the  testator  {(j).  The  conseiiucnce 
of  this  defi-ct  of  the  authority  of  the  Spiritual  Court,  was 


ministration  to  the  attorney  of  the 
executor. 

((/)  Ihul. 

{e)  Webb  V.  Kirby,  3  Sm.  &  G. 
333.     7  De  0.  M.  &  G.  370. 

(/)  See  ante,  p.  -^23.  But  see 
Kc  Cope,  l(i  C.  I).  49,  in  which 
case  Jesscl,  MAI.,  doubts  the 
authority  of  these  limitations  on 
the    power    of   iin    uibninis'rator 


ditmnti:  minnrc  nlati'. 

(g)  Taynton  v.  llaniiay,  3  M 
&  Pull.  30.  Ill  tlu)  ease  of  tlii' 
CNtatu  of  a  (leceasod  poison  whoiil 
the  time  (,f  his  death  was  (Imiii- 
eiled  within  the  jurisdielion  a 
writ  of  summons  can  now  liytli' 
order  of  a  Judge  be  sorvcil  en  an 
executor  out  nf  the  iiirisdiolinii 
See  «.  S.C,  Order  XI.,  link' I. 
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that  there  was  no  person  existing  within  the  jurisdiction  of 
the  Courts  of  Law  or  Equity  duly  authorized  to  appear  and 
collect  the  debts.  To  remedy  this  inconvenience,  the  statute 
38  George  III.  c.  87  (usually  called  Mr.  Simeon's  Act),  was 
passed,  whereby  after  reciting  that  the  laws  now  existing  are 
not  sufficient  to  enforce  a  speedy  distribution  of  the  assets  of 
deceased  persons,  where  the  executor  to  whom  probate  of  the 
Will  hath  been  granted  is  out  of  the  jurisdiction  of  his 
Majesty's  Courts  of  Law  and  Equity,  it.  is  enacted,  "  that  at 
the  expiration  of  twelve  calendar  months  {h)  from  the  death 
of  any  testator,  if  tho  executors  or  executor  (/)  to  whom 
inobate  of  the  Will  shall  have  been  granted,  are,  or  is,  then 
icsidiiif,'  out  of  the  jurisdiction  of  his  Majesty's  Courts  of 
Law  and  Equity,  it  shall  bo  lawful  for  the  Ecclesiastical 
Court,  which  hath  granted  probate  of  such  Will,  upon  the 
application  of  any  creditor  (/,),  next  of  kin  or  legatee  (/), 
^'rounded  on  affidi..vit  hereinafter  mentioned,  to  grant  such 
special  administration  as  hereinafter  is  also  mentioned  ;  which 
administration  shall  bo  written  or  printed  upon  paper  or 
piircbmeut,  stamped  only  with  one  five  shilling  stanip,  and 
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Stat.  38  (Jco. 
III.  c.  87,  s.  1. 
If,  lit  the 
expiration  of 
twelve  uiout)is 
from  a  testa- 
tor'.s  decease, 
tiie  executor  to 
whom  i)i')l)ate 
is  granted  hhall 
not  reside 
within  the 
jurisdiction  of 
his  Majo.sty'a 
courts,  a  credi- 
tor, iVc. ,  may 
obtain  special 
adniinistntion 
on  a  .Ok, 
.stanip. 


(/i)  Tlie  words  "at  tlio  exjiira- 
tioii  of  twelve  mouth)"  luive  Leeu 
lieM  wlieu  conipiired  with  tlio 
words  j^iven  in  the  I'orm  of  the 
aH'ulavit  iu  sect.  2,  and  Iho  j,'raiit 
of  aihninistratinu  in  tlii'  .'Jrd  hcc- 
tidu,  to  mean  at  or  after  the  expira- 
tion of  tliut  period  :  In  tiu!  goods 
ofiUuldy,  L.  H.  2  P.  &  D.  330. 

(/■)  It  will  be  observed  that  the 
>tiitute  applies  to  executors  only, 
•iiid  tlicrefore  adniiniatration  could 
not  be  j,'rante(l  during  the  ulwenco 
fwiii  liie  country  of  an  adminis- 
trator ciiHi  tesiniiifxto  annexo  :  In 
tlie  goodH  of  llarrison,  2  Ilobert. 
W.  lint  now  by  the  Court  of 
i'rnbale  Act,  1857  (20  &  21  Vict. 
'■•  '",  K.  74),  tho   n,l)ovo    statute 

«lmll  apply  in  like  manner  to  all 


cases  where  letti'r.-i  of  administra- 
tion have  l)w'u  granted,  and  the 
))erson  to  viiom  such  aiiministra- 
tion  shall  have  been  gi'uiitcd  shall 
bi!  out-  of  the  jurisdiction  of  her 
j\Iiij('sty's  Courts  of  Law  and 
Kiiuity."  Till!  provisions  of  the 
above  Acts  apply  to  the  case  of  an 
executor  of  an  excciitor.  In  the 
goods  of  (irant,  1  V.  1).  4.35. 

(A.)  A  creditor  in  Ei|uity,  such  as 
the  assignee  in  Ijankruptcy  of  an 
absent  administrator  iiidebted  to 
the  intestate's  estate,  is  a  creditor 
within  the  meaning  of  this  section. 
In  the  goods  of  llanini()nd,()  P.  D. 
104. 

(/)  As  to  the  construction  of 
these  words,  see  jwst,  p.  437, 
note  (»)■ 

F  F  2 


lii 
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Sect.  2. 
Form  of 
fti'tidavit. 

3tvt.  :>. 

Form  of  grant, 

Statute  only 
applied  to 
cases  where 
proceedings 
in  equity. 

Stat.  21  &  22 
V:ct.  c.  9.^., 
8.  18. 


Common  fid- 
iiiinistrator's 
oath  .siilisti- 
tiited  for 
affidavit. 

Stat.  38  (Icn. 
III.  s.  87. 
Sect.  4. 

Stock  belong- 
ing to  the 
ost;ite  of  the 
deceased  may 
be  transferred 
into  the  name 
of  tne  account- 
ant-general in 
Chancery  in 
trust  for  Kuoh 
)uiri)oses  as  the 
Court  shall 
direct  in  any 
suit. 


Executor 
returning  to 
reside  within 
jurisdiction  of 
the  Court  to  lie 
innilo  a  party 
in  Riich  suit. 
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shall  pay  no  further  or  other  duty  to  his  Majesty,  his  beiis 
or  successors." 

Section  2  provided  a  form  of  affidavit  to  be  made  by  the 
applicant,  which  contained  an  averment  that  the  deponent  wa? 
desirous  of  exhibiting  a  bill  in  Equity ;  and  section  !j  con- 
tained a  form  of  grant,  limited  for  the  purpose  of  proccr (liiij;? 
in  Equity ;  and  it  was  accordingly  held  that  the  statute 
applied  only  to  cases  where  there  were  proceedings  in  Equity, 
but  Stat.  21  it  22  Vict.  c.  95,  s.  18,  extended  the  operation  of 
stat.  38  Geo.  III.  c.  87,  to  all  executors  and  administrators 
residing  out  of  the  jurisdiction  of  Her  Majesty's  Courts  of 
Law  and  Equity,  "  whether  it  be  or  be  not  intended  to  insti- 
tute proceedings  in  the  Court  of  Chancery,"  and  authorized 
an  alteration  in  the  language  of  the  grant,  so  as  to  make  it 
apply  to  grants  under  the  last  mentioned  Act. 

The  common  administrator's  oath  is  now  used  in  place  of 
the  affidavit. 

Section  4  which  enabled  a  Court  of  Equity  to  appoint 
persons,  to  collect  outstanding  debts,  has  been  repealed  by 
Stat.  42  &  43  Vict.  c.  59,  s.  2. 

Section  5.  "  A-kI  be  it  further  enacted.  That  it  slinll  be 
lawful  for  the  accountant  general  of  the  High  Court  of 
Chancery,  or  for  the  secretary  or  deputy  secretary  of  the 
Governor  and  Company  of  the  Bank  of  England,  to  transfer, 
and  for  tho  Governor  and  Company  of  the  ]knk  of  Enfrlaml 
to  Hufl'er  a  transfer  to  be  made  of,  any  stoek  belonj^'ini,'  to 
the  estate  of  such  deceased  person  into  the  name  of  the 
accountant  general,  in  trust  for  such  purposes  as  the  Court 
shall  direct,  in  any  suit  in  which  the  person,  to  whom  such 
administration  hath  been  granted,  shall  be,  or  may  liavc  been. 
a  party  :  Provided,  nevertheless,  that  if  tho  executors  or 
executor,  capable  of  acting  as  such,  shall  return  to  nnd  reside 
within,  tho  jurisdiction  of  any  of  tho  said  Courts,  pendiii? 
such  suit,  such  executors  or  executor  shall  be  made  piiriv 
to  such  suit,  and  tho  costs  incurred,  by  granting  such 
administration,  and  by  proceeding  in  such  suit  against  sucli 
administrator,  shall  be  paid  by  such  person  or  persons  or  out 


wKM 
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of  such  fuud  as  the  Court  where  such  suit  is  depending  shall 
Jirect." 

This  statute  applies  to  the  case  of  an  executor  resident  out  Application 
of  tlie  jurisdiction,  and  out  of  the  reach  of  process  of  her 
Majesty's  Courts  of  Law  and  Equity,  as,  for  instance,  the  case 
of  an  executor  residing  in  Scotland  (»()• 

The  stat.  38  Geo.  III.  c.  87,  applied  only  to  cases  where 
there  were  proceedings  in  Chancery,  hut  this  has  hcen  remedied 
bv  the  stat.  21  &  22  Vict.  c.  95,  s.  18,  hy  which  it  is  enacted,  Stnt.  21  &  22 

Vict.  c.  95, 

that  the  provisions  of  an  Act  passed  in  the  38th  year  of  s.  I8. 
Geo.  III.  c.  87,  and  of  the  Court  of  Probate  Act,  shall  he 
extended  to  all  executors  and  administrators  residing  out  of 
the  jurisdiction  of  her  Majesty's  Courts  of  Law  and  Equity, 
whether  it  be,  or  be  not,  intended  to  institute  proceedings  in 
the  Court  of  Chancery,  and  to  all  grants  made  before  and 
subsequently  to,  the  passing  of  the  last-mentioned  Act,  and  it 
shall  he  lawful  to  alter  the  language  of  the  grant  prescribed 
by  the  first-named  statute,  so  as  to  make  it  apply  to  grants 
made  in  the  Court  of  Probate  under  the  said  last-mentioned 
Act  (h). 

Wheu  the  Probate  Court  in  the  exercise  of  its  ordinary 
jurisdiction  grants  administration  during  the  absence  of  an 
executor  or  next  of  kin,  before  probate,   or  administration  Effect  of  tho 
tnkeu  out  by  him,   such  administration  is  at  an  end  the  exucutor! 
momeut  he  returns  (o).  But  under  the  statute  of  38  Geo.  IIL 


fill)  Humiay  v.  Tayutoii,  2  Add. 

(h)  Under  these  Acts  a  limited 
cwiit  of  udiiiinistratidn  with  the 
^Vill  annexed  was  made  to  the 
ln'i'suiial  lepiesentative  ul'a  U'gatee, 
as  hi'iiij,'  within  tho  spirit,  it'  not 
tliu  litter,  of  tlie  wtatute  of  Geo.  3  : 
hi  thp  KoodH  of  Collier,  2  Sw.  i& 
Ir.  444.  A  Hiniilar  fivawt  was 
miidi'  to  a  trustee  substituted  by 
ilie  Court  of  ('imncory  for  an 
«Jecutor  wiu)  had  gone  abroad. 
In  the  goods  of  Hanipson,  L.  R. 


1  P.  &  1).  1.  Where  the  ai)pli- 
Ciint  is  residuary  legatee,  whose 
inti'U'.st  is  undetermined,  the  grant 
will  be  m;ide  under  38  Geo.  3, 
c.  87,  but  wliere  a  particular  sum 
is  set  aside  for  and  actually  j)ay- 
able  to  the  applicant,  the  grant 
tan  be  made  vuider  the  18tli  sec- 
tion of  21  &  2-2  Vict.  c.  !)5  :  In  the 
goods  of  Ruddy,  2  L.  K.,  P.  &  D. 
330. 

(o)  SecHs,  as  to  an  administration 
granted,  durante  ahsentid,  to  tlie 
attorney  of  an  executor  :  In  the 
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Effect  of  tlie 
dcatii  of  the 
executor. 
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it '.vas  held  that  tlie  administrator  was  not  appointed  fur  u 
limited  period,  but  for  a  limited  purpose,  viz.,  to  become  and 
be  made  party  to  a  bill  or  bills  in  cquitj',  and  to  carry  the 
decree  or  decrees  into  effect.  The  suit  so  instituted  ^vas  not, 
therefore,  to  fall  to  the  ground,  and  be  at  an  end,  by  the 
return  of  the  executor,  but  to  go  on,  he  being  made  a 
party  in  the  usual  course ;  and  then  the  temporary  adminis- 
trator might  account,  have  his  costs,  and  be  discharged  ( jtj. 

It  was  held  in  Clare  v.  Hedges  {q),  that  in  the  case  of  a 
common  law  administration  durante  ahsentid,  if  any  of  the 
debtors  of  the  deceased  paid  his  debt  to  the  temporary 
administrator,  though  it  was  after  the  return  of  the  executor 
or  next  of  kin,  yet,  if  the  debtor  had  no  notice  of  such  return, 
it  was  a  good  payment. 

It  was  held  that  when  an  administrator  had  been  appointed 
under  the  statute  (38  Geo.  III.),  if  the  executor  died,  the  ad- 
ministration did  not  thereby  come  to  an  end,  nor  the 
authority  of  the  administrator  determine  (/•).  There  is  no 
provision  made  in  the  statute  for  the  death  of  tbe  executor : 
but  the  proper  course  upon  such  an  event  seems  to  be,  that 
in  case  of  his  dying  intestate,  some  person  should  take  out 
general  administration  to  the  original  testator,  or  if  the  former 
executor  made  a  Will  appointing  an  executor  capahle  of 
acting,  such  executor  should  obtain  probate,  so  as  to  repre- 
sent the  original  testator ;  and  then  such  administrator  or 
executor,  being  considered  within  the  true  meaning,  thoui.'h 
not  the  strict  letter  of  the  statute,  may  apply  to  be  made  a 


j,'00(ls  of  Cassidy,  4  Tlagj,'.  3C0. 
Ante,  p.  407.  The  power  of  sueli 
an  administrator  is  wholly  duter- 
mined  by  the  death  of  tlie  execu- 
tor :  Webb  v.  Kirby,  7  l)e  CJ.  Jf. 
&  G.  377,  (tnh;  p.  407.  Suwerkrop 
V.  Day,  8  A.  &  E.  624. 

(ji)  Kainsford  v.  Taynton,  7  Ves. 
46('.  But  now,  by  reason  of  21  & 
22  Vict.  c.  !)5,  sect.  18,  the  purpose 
would  seem  no  li)n{,'er  so  limited. 


and  the  provisions  of  tlic  Juilira- 
tuve  Acts  and  Rules  prevent  an 
action  in  any  case  fallinj,'  to  tin 
ground.  See  11.  S.  C,  \m, 
Ord.  XVII.,  r.  4. 

(7)  1  Lutw.  342.  S.  C.  lit.a 
from  MS.  in  Walker  v.  Woullastoii, 
P.  Wma.  570. 

(r)  Tuynton  v.  Ilunnay,  3  Co.*. 
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party  to  any  pending  action,  and  the  matter  can  be  dealt  with 
in  the  fiarac  way  as  if  the  original  executor  had  returned  to 
this  country  (s). 

In  the  case  of  an  action  brought  by  an  administrator 
dminte  ahseiitut,  appointed  independently  of  the  statute,  the 
?iiif«ment  of  claim  mupt  aver  that  the  executor  at  the  time  of 
the  grant  of  administration  was  absent,  and  that  his  absence 
continues.  If  there  is  an  averment  of  his  absence,  without 
saving  where,  the  Court  will  intend  it  to  be  in  an  absence 
beyond  the  jurisdiction  (<). 

In  an  action  on  a  policy  of  insurance,  brought  by  an 
administrator  appointed  under  the  statute,  evidence  was 
tendered  by  the  defendants  of  declarations  made  by  the 
executor,  whilst  he  was  executor  and  before  the  proceedings 
had  taken  place  for  having  the  present  plaintiff  appointed 
special  administrator :  But  Lord  Deuman  refused  to  receive 
the  evidence,  saying  that  the  acts  of  the  original  executor, 
done  by  him  in  that  capacity,  might  be  admissible  in  evidence 
against  the  plaintitf,  who  had  succeeded  durante  ahaentiil 
to  the  ofllce  of  executor ;  but  that,  in  his  opinion,  the  mere 
declarations  of  the  executor  did  not  sLand  on  liio  same 
footing  («)• 
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What  adminia- 
trator  durante 
absentid  must 
allege  in  his 
statement  of 
claim. 


Admissions  of 
executor  not 
evidence 
against  the 
administrator 
durantt  mino 
ritate. 


SECTION    VI. 

Of  other  Tcmiwrary  aud  Limited  Administrations, 
There  are  several  other  instances  of  temporary  adminis-  Temporary 

ndmir 
tions : 


tratious,  granted  as  well  cum  testamcnto  anncxo  as  in  cases  '"  """'"*^'"''*" 


of  complete  intestacy. 

It  has  already  appeared  that  an  executor  may  bo  appointed  <•«'«  tr^iamcnV: 
with  limiifttions  as  to  the  time  when  he  shall  begin  his  office, 


(.«)  Rainsford  r.  Tnyntou,  7  Ves.  1071. 
IGti;  and  kcc   tlia  Ju(]f,Miicnt    of         (it)  Kiish  r,  Teacock,  2  Moo.  & 

Clmmbre,  J.,  in  ;•  Bos.  &  Pull.  34.  Hob.  1(1:'. 

(()  Slater  v.  May,  lord  Knyin. 


>if 
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in  case  of  an 
executor 
limited  as  to 
time : 


administration 
limited  till  a 
Will  be  trans- 
mitted to 
England  : 
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as  where  a  man  is  appointed  to  be  executor  at  the  expiration 
of  five  years  from  the  death  of  the  testator  (x). 

So  the  testator  may  appoint  tlie  executor  of  A.  to  be  his 
executor :  and  then  if  he  die  before  A.  he  has  no  executor 
till  A.  die(^). 

In  these  cases,  if  the  testator  does  not  appoint  a  person 
to  act  before  the  period  limited  for  the  commoncement  of 
the  office,  the  Court  must  commit  administration  limitid 
until  there  be  an  executor  (z).  It  is  plain,  that  this  will  be 
an  administration  cnin  testamoito  annaxo,  and  the  appoint- 
ment made  according  to  the  rules  connected  with  that  sort 
of  grant  (rt). 

So  it  may  be  necessary  to  decree  a  limited  administration 
till  the  Will  of  the  deceased  can  be  produced  in  order  to  be 
admitted  to  probate.  Thus  where  the  deceased,  a  few  days 
before  his  death,  stated  that  he  had  made  his  will  whilst 
in  India;  and  that  the  same  was  then  remaining  there; 
administration  was  applied  for  "  limited  for  the  purpose  of 
receiving  and  investing  the  interest  and  dividends  due  or  to 
become  due  on  certain  stock  of  the  deceased,  and  for  vcceiviug 
and  investing  the  amount  of  an  India  Bill,  and  for  otherwise 
protecting  the  property  of  the  deceased,"  "  until  the  last 
Will  and  testament  of  the  said  deceased,  or  an  authentic 
copj'  thereof,  should  be  transmitted  to  this  country : "  Sir 
John  Nicholl,  on  the  consent  of  all  parties  apparently 
interested,  granted  the  administration,  and  the  learned  Judge 
observed,  that  the  deceased  could  not  be  sworn  to  Lave  died 
intestate,  having,  according  to  his  own  declaration,  left  ii 
Will  in  India  :  An  administration  pendente  lite  was  out  of 
the  question,  as  no  suit  in  the  Spiritual  Court  was  or  ever 
might  be  pending  :  nor  could  there  bo  an  administration  as 
durante  absentia  or  minoritateoi  an  executor  ;  for  noii  comtat 
who  the  executor  was:  At  the  same  tiro.e  a  long  interval 
must  elapse  before  the  Will  would  be  forwarded  from  hidia, 


(x)  Ante,  p.  199. 

(y)  ylH<e,  pp.  19:),  200. 


(;;;)  Godolph.  Pt.  2,  c.  30,  ?.  5. 
(a)  fc'ee  ante,  p.  3>J9,  it  seq. 
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in  whicb  interval  it  was  material  there  should  be  some  one 
to  protect  and  manage  the  property ;  and,  therefore,  the 
Court  complied  with  the  application  {b). 

Where  a  Will,  proved  to  have  been  in  existence  after  the  limited  till  a 
testator's    death,    is    accidentally    lost,    and    the    contents  found: 
unknown,  the  Court  will  grant  administration  limited  until 
the  original  Will  be  found,  and  brought  into  the  registry  (c). 

If  the  executor  be  disabled  from  acting,  as  if  ho  becomes  limited  during 
lunatic,  or  incapable  of  legal  acts,  then  on  the  principle  of  ue-  ofu'irexca'tor 
cessitv,  there  shall  bo  a  grant  of  a  temporary  administration  <"'  admimstni- 

•"  "^  i  ./  _     tor  or  next  of 

with  the  Will  annexed  (</).  Where  a  sole  executor  or  admi-  kin,  &c. 
uistrator  becomes  a  lunatic,  it  is  the  ordinary  practice  of  the 
Court  to  make  a  limited  grant  to  his  committee,  for  his  use 
imJbeuetit,  during  his  lunacy  (<•).  By  the  consent,  given  or 
implied,  of  the  committee  of  the  lunatic,  administration  with 
the  Will  annexed  may  be  committed  to  a  residuary  legatee, 
during  the  lunacy  of  the  executor  (/'). 

It  was  also  the  practice  of  the  Ecclesiastical  Court  to  grant 
administration  for  the  use  and  beuetit  of  a  lunatic,  tbough  the 
person  alleged  to  be  so  has  not  been  found  a  lunatii!  by  inqui- 
sition. When  such  a  case  occurred,  the  Ecclesiastical  Court 
required  atlidavits,  stating  the  fact  of  lunacy,  and  that  uo 
inquisition  has  been  had,  and,  of  course,  no  committee 
appointed :  The  Court  then  granted  administration  to  the 
next  of  kin  of  the  lunatic,  for  the  use  and  benellt  of  the 
lunatic  ponding  the  lunacy,  and  it  reijuired  sureties  in  double 


[li]  III  tile  j,'()()ils  of  Mftcall'i!, 
1  Aa.l,  -.m.  See  al><o  1  ihhx.  Ooil. 
.^"4,  where  it  is  said  tliiit,  tliuu;,'li 
there  be  no  suit  (ir  ccnitroversy 
'Icpeudiii^'  loiicliiiig  the  e.vecut(ji- 
*liip,  ami  tliougli  there  be  an 
rtecutor,  yet,  if  lie  does  not  conic 
ill,  the  Ordinary  may  grant  ii 
ii'iiipiirar}' adniiiiistration  until  the 
'Xi'cutor  iDiiK'H  ill  and  proves  the 
',Vill, 

^i)  lu  tile  goods  of  Caniiibell, 


2  Hagg.  550. 

(-0  Hills  V.  Mills,  1  Salk.  3«. 
Toller,  !)i).  Ante,  ]).  421.  These 
are  leiiiu'il  in  1  Oughton,  tit.  21!>, 
H.  1,  n.  (a), '^  Litene  a<hiiinistra- 
floiiis  dtintiite  Vorjmris  aiU  Aiiimi 
ritio:' 

(t)  In  the  goods  of  Pliilliiis, 
■2  A.l.i.  33(i,  n.  (b). 

(/)  In  the  goods  ol  Milnes,  d 
Add.  55. 


ill 


I 


i 


1^ 


I 


442  Of  Tempovarii  Administrations.    [Pt.  i.  Bk.  v. 

the  amount  of  the  property,  and  such  sureties  must  have 
justified  (^). 

Where  administration  had  been  granted  of  an  intestate's 
effects  to  a  creditor  for  the  use  and  benefit  of  the  widow,  a 
hmatic,  on  the  renunciation  of  her  children ;  on  the  death 
of  the  creditor,  leaving  goods  unadministered,  the  widow 
surviving  and  still  lunatic,  the  Court  refused  to  grant  admi- 
nistration de  bonis  non  to  a  son  of  the  deceased,  who  had 
retracted  his  renunciation ;  but  granted  it  to  him  for  the 
use  and  benefit  of  the  widow,  during  her  lunacy,  he  giviuj; 
justifying  security  to  the  amount  of  the  goods  unadmi- 
nistered (//). 

In  another  case  (i),  the  deceased  died  intestate  iu  October, 
182G,  leaving  his  widow  and  several  children  him  smviviiig: 
In  the  following  November,  administration  was  granted  to 
his  widow,  who,  in  November,  1832,  became  a  lunutic :  In 
May,  183G,  the  Court  was  prayed  to  revoke  the  mhuiuistra- 
tion  granted  to  the  widow,  and  to  grant  an  udmiuiKi ration  lo 
the  son  of  the  deceased :  The  Court  declined  lo  revoke  the 
administration  ;  but  granted  administration  to  the  son,  limited 
during  till!  lunacy  of  the  widow,  t''o  letters  of  uJmiuistvatiou 
theretofore  granted  to  her  being  first  brought  in  and  im- 
pounded hi  the  Registry,  in  order  to  be  re-delivered  out  in 
case  of  her  recovery. 


(jj)  See  Ex  ihirte  Evelyn,  2 
^lylnc  &  K.  4,  vvlien;  the  practice 
was  hvid  down,  as  above  stated, 
hy  Lord  P>rouyhani,  C,  from  a 
comnumication  made  to  him  by 
Dr.  Liisbington.  See  also  Evans 
V.  Tyler,  2  Robeit.  134.  S.  C.  7 
Notes  of  Onp.  305,  300.  Adminis- 
traticn  of  the  efTects  of  a  Jew  was 
granted  to  the  Secretary  of  the 
Great  Syna},'ogue,  for  the  use  and 
benefit,  of  the  next  of  kin  (a 
Jewess),  who  was  of  unsound 
mind,  during  her  lunacy,  her  next 
of  kin  liavinL'  been  first  cited  :  In 


the  goods  of  Josepli,  1  (,'urt.  90V. 
Administration  with  the  Will 
annexed  de  bonis  non  was  grantiJ 
to  the  executors  of  a  sister,  the 
administratrix,  deceased,  for  tlif 
use  and  benefit  of  tlie  survivin,:; 
sister,  the  sole  ne.xt  of  kill,  Jiirinn 
her  imbecility,  without  eiliiij,'  lur 
next  of  kill  :  In  tlie  goods  of 
Southmead,  3  Curt.  28. 

(/()  In  the  goods  of  IVniiy,  4 
Notes  of  Ca.s.  (15!). 

(t)  In  the  goods  of  Binckes,  1 
Curt.  286. 
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coming  liiiiatic. 


s  (if  Poiiiiy,  4 


If  an  executor,  who  is  also  residuary  legatee  in  trust,  be 
incapable,  and  no  committee  is  appointed,  the  cestui  que  trust 
may  obtain  administration  under  certain  circumstances  (k). 
In  a  case  where  one  or  two  executors  had  renounced,  and 
the  other  was  a  lunatic  under  confinement,  and  there  was  no 
committee  of  her  person  and  estate,  the  Court  refused  to 
grant  administration  to  the  residuary  legatee,  the  daughter, 
daring  the  lunacy  of  her  mother,  without  the  sureties  in  the 
bond  justifying ;  no  reason  being  given  for  the  renunciation 
of  the  co-execiitor,  nor  any  obstacle  assigned  to  the  formal 
appointment  of  a  committee,  to  whom  the  administration  for 
the  use  of  the  widow  would  regularly  be  granted  (/). 

Until  the  year  1824,  In  the  fjooih  of  l^hilUjfs  (m),  no  case  Case  of  one  of 

sGvcml  tidnii* 

of  au  application  to  the  Court  to  supply  a  defect  in  the  legal  nistiators  lie- 
rcpreseutatiou  of  the  party  deceased,  occasioned  by  the  lunacy 
of  one  of  his  several  adminiHtrators,  is  believed  to  have 
occurred.  In  that  case  one  of  the  three  administrators,  cum 
hstamciito  anncxo,  was  found  to  be  a  lunatic  under  a  commis- 
sion from  the  Court  of  Chancery,  and  committees  had  been 
appciuted:  There  was  standing  in  the  name  of  the  deceased, 
iu  Iho  books  of  the  Bank  of  England,  certain  sums,  his  pro- 
perty i  but  of  which  neither  the  interest  could  be  received, 
uor  the  principal  stock  transferred,  as  divected  by  the  Will, 
iu  I'ousL'quencc  of  such  lunacy  :  tJnder  iheso  circumstances, 
the  Court  directed  that  upoh  the  tetters  ul'  administration 
aheady  granted  being  brought  in  by  the  two  sane  administra- 
tors, and  the  committees  of  the  third,  letters  of  administration 
de  horns  non,  &c.,  should  by  consent  of  the  said  committees, 
issue  de  novo  to  the  two  former  administrators  only  (h).  On 
the  authority  of  this  decision,  the  Court  ordered,  in  a  case 
where  one  of  two  joint  administrators  had  become  imbecile 
and  incapable  of  acting,  that  the  joint  letters  of  administra- 
tion, having  been  brought  into  the  llciglstry,  should  be  ro- 


(k)  In  tlie  gonils  of  Crump,  3 
Pliillini.  107. 
(I)  In  the  goods  of  Hiirdstone, 


1  IInRH.  IHT. 

(m)  a  A.M.  nan. 

(7i)  a  Aild.  33(1. 


] 
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Yoked,  and  special  letters  of  administration  granted  to  the 
sane  administrator,  without  justifying  securities  (o).  Ou 
another  occasion  {})),  the  deceased  had  appointed  two  execu- 
tors, and  probate  had  been  granted  to  one,  with  a  power 
reserved  of  making  the  like  grant  to  the  other  :  The  executor 
who  had  obtained  the  grant  became  a  lunatic,  and  a  trausfcr 
of  the  deceased's  stock  at  the  Bank  could  not,  in  consequence, 
be  obtained :  A  double  probate  was  taken  by  the  other  execu- 
tor, and  the  Court  was  prayed  to  revoke  the  probate  granted 
to  the  lunatic,  it  having  become  inoperative  :Tlie  Court 
directed  both  probates  to  be  brought  in,  and  then  revoked 
them,  ami  granted  a  fresh  probate  to  the  other  executor,  and 
therein  reserved  a  power  of  making  a  like  grant  to  the  lunatic 
executor,  when  he  should  become  of  sound  mind  ami  apply  for 
the  same. 

There  may  also  b,  a  grant  of  administration  Ihiuted  to 
certain  specific  efl'ects  of  the  deceased ;  and  the  general 
administration  may  be  committed  to  a  different  person.  But 
it  should  seem  that  this  sort  of  grant  is  entirely  exceptional, 
and  should  not  be  made  unless  a  very  strong  reason  be 
given  iq). 

Two  administrations  may  well  subsist  together  when  there 
is  no  executor  :  But  it  should  be  observed  that,  regularly,  no 
administration  of  any  sort  can  br  granted  when  Lliere  is  an 
executor  appointed  ;  for  he  is  vnirerni  juris  Jucics  to  his  tes- 
tator :   Therefore  whi  re  A.  made  his  Will,  and  appointed  B. 


(o)  In  the  gooJd  of  Newton, 
3  Curt.  428. 

{l))  In  the  gomU  of  Mar.>lia!l, 
1  Curt.  297. 

((/)  In  the  goods  of  Watts,  1  Sw. 
&  Tr.  538.  In  the  goods  of  SonnT- 
set,  1  L.  R.  P.  &  D.  350.  Where  a 
party  applying  for  administration 
has  no  direct  interest  in  the  personal 
estate  of  the  deceased,  hut  only 
iiB  assignee  of  part  of  it,  the  grunt 
(iiust  be  limited  to  the  particular 


fund  to  whi.  h  he  is  entitled.  In 
the  goods  of  Dodgson,  I  Sw.  &  Tr. 
259. 

Again  the  Court  granted  admin- 
ist  ration  with  a  Will  and  codicil 
annexed  to  a  legatee  of  tru4 
l)ro])erty  belonging  to  the  deceased, 
limited  to  such  trust  property,  so 
far  as  it  was])eidonallyl)e(iueatlK'J 
to  him  by  the  eodidl.  In  the 
goods  of  Pruthoro,  L.  K.  3P.  &D. 
209. 


M 
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his  executor,  and  by  deed  gave  part  of  his  estate  to  C.  :  (iiid 
C.  obtained  in  the  Prerogative  Court  a  limited  administration 
to  the  deed  only  ;  the  Judges  Delegate  set  aside  the  grant  of 
tills  admiuistnitio!!  on  appeal  (r). 
It  frequently  happens  that  the  personal  administration  of  administration 

-     .       ,       ,  T     .  .      ,  limited  ''i 

»  party  deccii^^ed  is  broken,  and  its  revival  is  necessary  .^^.^^^ .,,  mist 
merely  for  the  performance  of  a  single  act.  In  ^uch  cases,  '*'"'  • 
idministration  do  bonis  noii  will  he  granted,  limited  to  that 
1  articular  object.  For  instance,  when  the  representatives  of 
a  trustee,  in  whom  a  term  of  years  or  charge  was  vested,  are 
dead,  a  limited  administration  to  another  trustee  is  requisite, 
for  the  purpose  of  making  an  assignment,  and  will  be  grant'  d 
limited  accordingly  (.s).  So  where  a  testator  leaves  the  divi-  i«  a  i  ..rticular 
(lends  on  certain  stock  in  the  public  funds  to  a  legatee  for 
life,  and  after  his  decease,  the  whole  property  to  another,  and 
makes  the  legatee  for  life  executor,  who  dies  intestate,  admi- 
istration  de  bonis  non,  with  the  Will  annexed,  may  be 
obtained  by  th  representative  of  the  substituted  legatee, 
limited  to  the  sum  in  the  funds,  and  the  dividends  duo 
thereon  since  the  death  of  the  legatee  for  life  (0-  So  admi- 
nistration with  a  Will  annexed  was  granted  to  the  joint  nomi- 
nees of  two  charitable  institutions  to  whom  legacies,  expectant 
on  life  interests,  had  been  bequeathed,  but  limited  to  a  fund 


leyaey 


(r)  Coswall  r.  Morgan,  2  Cas. 
temp.  Lee,  571.     See  post,  p.  451. 

(.«)  In  cases  where  the  original 
trustee  died  testate,  it  was  not  the 
piaptice  of  tiie  Prerogative  Orfice 
t'l  unnex  the  Will  to  an  adininis- 
'ration  (granted  for  this  pnr])ose  : 
111  the  goods  of  Fenton,  3  A<1(1.  'Mi, 
n.  in).  It  is  not  sufficient,  in 
iirder  to  make  out  a  title  to  the 
term,  to  refer  to  deeds  deducing 
!-ucli  title  in  affidavits  :  The  deeds 
themselves  must  be  brouglit  into 
the  Registry ;  In  the  goods  of 
Keene,  1  S\v.  &  Tr.  205. 

(0  In  the  goods  of  ftteadman, 
2  Hagff,  59.  But  see  in  the  goods 
of  Watts,  .  Sw.  &  Tr.  531).     Ante., 


ji.  4 14  (7).  On  one  occasion  it  ap- 
]R'arc(l  tiiat  a  party  liad  remitted 
frotn  India  a  hill  of  exchange  ])ay- 
alile  to  tile  order  of  the  deceased  : 
The  l.'ill  was  accepted,  but,  ])re- 
vions  to  its  arrival,  the  deceased 
died  intestate,  and  his  widow  and 
cliildren  renounced  administra- 
tion :  A  grant  was  applied  for  to 
the  nominee  of  the  remitter  of  the 
bill,  limited  to  receive  and  give  a 
discliarge  to  a  third  party  for  it  : 
But  the  Court  refused  the  motion, 
on  the  ground  that  it  was  in  fact 
an  application  for  a  limited  ad- 
ministration to  be  granted  to  the 
nominee  of  a  debtor ;  In  the  good.« 
of  Lord  Rivers,  4  Hagg.  3r)5. 
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appropriated  for  payment  of  the  legacies ;  the  parties  entitled 
to  a  general  grant  having  been  cited  and  not  appearing  («). 

Again,  an  administration  may  be  granted,  limited  tc  com- 
mencing or  substantiating  proceedings  in  Chancery  (r). 

Again,  if  a  debt,  by  a  covenant  or  obligation  binding  the 
heir  of  the  debtor,  is  demanded  in  Equity  against  the  real 
assets  in  the  hands  of  a  devisee,  under  the  statute  3  W.  iS: 
M.  c.  14,  (repealed  and  re-enacted  with  additional  provL^ions 
by  stat.  11  G.  4  &  1  W.  4,  c.  47,)  the  personal  representntive 
of  the  deceased  debtor  is  generally  a  necessary  party  to  the 
suit,  as  a  Court  of  Equity  will  first  apply  the  personal  ip 
exoneration  of  the  real  assets  {y).  And  when  there  has  been 
no  general  personal  representative,  a  special  representative 
by  an  administration  limited  to  the  subject  of  the  suit  has 
been  required  {z).  In  other  cases  where  a  demand  is  n^ade 
against  a  fund  entitled  to  exoneration  by  gencrul  pcrsoual 
assets,  if  there  are  any  such,  a  like  limited  administrator  is 
frequently  required  to  bo  brought  before  the  Court.  This 
seems  to  be  required  rather  to  doiisfy  the  Court  that  there 
are  no  such  assets  to  satisfy  the  demand :  for  although  the 
limited  administrator  can  collect  no  such  assets  by  the  autho- 
rity under  which  ho  must  act,  yet  as  the  person  entitled  to 
general  administration  must  be  cited  in  the  Ecclesiastical 
Court,  before  such  limited  administration  can  bo  obtained, 
and  a'?  tho  limited  administration  would  be  dctcrminetl  by  a 
subsequent  grant  of  general  administration,  it  must  be  pre- 


(i()  In  the  goods  of  Biou,  3 
Curt.  73!).  Where  there  are  seve- 
ral parties  interested  iii  the  fund, 
the  grant  will  he  limited  to  the 
interest  of  the  cestui  que  trust 
makinji  the  application,  unless 
the  other  cesluis  que  trust  assent 
to  the  gmnt  extending  to  their 
respective  interests :  Pegg  v. 
Chamberlain,  1  8w.  &  Tr.  527. 

(u;)  WooUey  v.  Green,  3  Phil. 
314.  Maclean  v.  Dawson,  1  S\v.  & 
Tr.  425.  In  the  goods  of  Dod^uon, 
1    Hw.    &    Tr.    259.     Bimlon  v. 


l\Ior(,'an,  L.  R.  2  P.  &  D.  371.  But 
the  appointment  of  an  mlminis- 
trator  ad  litem  is  now  in  imniy 
cases  unnecessary ;  for  hy  1!.  S.  C, 
Ord.  XVI.,  r.  4«,  the  Court  iiir,- 
appoint  some  person  to  re]irfseiit 
the  estate  of  the  deceased,  or  [iru- 
ceed  iu  the  absence  of  any  sucli 
person.  See  ^ws^,  Pt.  v.  liic  "• 
Cii.  II. 

(»/)  See  Mitford  Plead.  17C,  4lli 
edition.     iW,  Pt.  iv.  15k.  i.  Ch.  n. 

§!• 
(^)  Mitf.  Plead.  177,  4th  edition. 
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sumed  that  there  are  no  such  assets  tc  be  collected,  or  a 
(reneral  administration  would  be  obtained  {a). 

So  where  a  claim  on  property  in  dispute  would  vest  in  the 
personal  representative  of  a  deceased  person,  and  there  is  no 
ceneral  personal  representative  of  that  person,  an  adminis- 
tration limited  to  the  subject  of  the  suit  may  be  necessary  to 
enable  the  Court  to  proceed  to  a  decision  on  the  claim.  And 
when  a  right  is  clearly  vested,  as  a  trust  term,  which  is 
requu'ed  to  be  assigned,  an  administration  of  the  effects  of 
the  deceased  trustee,  limited  to  the  trust  term,  is  necessary 
to  warrant  the  decree  of  the  Court  for  assignment  of  the 
term  (&). 

But  where  a  testatrix  had  a  power  of  appointment,  and  a 
general  probate  of  her  Will  of  1829,  and  codicil  thereto, 
bad  been  granted,  the  Delegates,  reversing  a  Decree  of  the 
Prerogative,  held  that  the  Court  could  not  also  grant  an 
aJministratiou  with  a  Will  of  1815,  and  codicils  annexed, 
limited  to  become  a  party  to  proceedings  in  Equity,  touching 
tlio  execution  of  the  power  by  such  Wills  :  but  must  itself 
decide  whether  the  Will  of  1815  was,  under  the  circumstances, 
revoked  by  the  Will  of  1829,  and  thereupon  grant  either  a 
probata  of  the  Will  ahd  codicil  of  1829  alone,  or  a  probate  of 
tboic  papers  and  the  Will  of  1815  and  its  codicils,  as  togethar 
containing  the  Will  (c). 

It  may  bo  here  observed,  +ihat  in  thsse  cases  the  Court  will 
not  grant  a  rjcneral  administration,  but  only  an  administra- 
tion hmited  for  the  purpose  of  substantiating  and  carrying  on 
the  proceedings  in  Chancery.  On  one  occasion  {d)  a  defen- 
dant in  a  suit  in  Equity  having  died  intestate,  Sir  H.  .Tenner 
Fust  refused  to  make  a  general  grant  of  administration  to  a 
uomineo  of  the  plaintiffs  in  the  suit,  though  tho  Vico-Chan- 
ccllor  (Sir  L.  Shadwell)  had  hald  (f)  that  an  administration 

(a)  Mitf.  Plead.  177, 4th  ediiio.),. 

('')  Ml  178. 

(<•)  Huftlies  r.  Turner,  4  Ilngg. 
30.  See  a'  ,o  Urciichluy  r.  liyiin, 
i  Robert.  441.  Accord,  ante, 
rp.  328,  329.     See  aUo  pp.  lo2, 


153. 

(d)  In  the  gooJls    of   Chanter, 
1  Robert.  273. 

(e)  Davis  r.  Chanter,   14  Siui, 
212. 


i 


li  I 


II.'. 
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the  estate  of 
the  iloceased 
is  properly 
reprcsenteil 
ill  u  Muit  in 
Chancery  by 
an  administra- 
tor limited  to 
substantiate 
proceedings  in 
Equity  ; 


power,  &c.  of 
such  an  ad- 
ministratoi' : 
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limited  to  substantiate  proceedings  (which  had  been  prcviouslv 
granted)  was  insufficient,  and  had  directed  the  cause  to  stand 
over  to  enable  the  plaintiff  to  cure  the  objection  by  obtaininij 
a  general  grant. 

But  the  decision  of  the  Vice-Chancellor  was  afterwards 
overruled  by  Lord  Cottenham,  on  a  careful  consideration  of 
the  authorities  (/) ;  and  it  appears  to  be  now  settled,  that  if 
the  grantee  of  such  limited  letters  is  made  a  party  to  tbe 
suit,  the  estate  of  the  deceased  is  properly  represented,  so  as 
to  '3nable  the  Court  to  proceed  in  the  cause ;  and  a  decree 
obtained  against  such  an  administrator  will  be  binding  on  any 
future  grantee  of  general  letters  of  administration  (fi). 

With  respect  to  the  power  and  interest  of  such  adminis- 
trators, a  question  arose  in  the  case  of  Brant  v.  Kinfi  (li), 
before  Sir  Launcelot  Shadwell,  V.-C,  March  61,  1829:  In 
that  case  a  bill  had  been  filed  by  persons  claiming  certain 
Bank  Annuities  standing  in  the  name  of  a  trustee,  v.lio, 
pending  the  suit,  died  abroad,  not  leaving  any  personal 
representative  in  this  country  :  Administration  was  therefore 
granted  by  the  Prerogative  Court  of  Canterbury,  to  a  person 
residing  in  England,  "limited  for  the  purpose  only  to  attend, 


(/)  2  Phill.  Ch.  C.  545. 

(;/)  Sue  Accord.  Faulkner  r. 
Dariel,  3  Hare,  199,  208.  P:ilice 
V.  Goo(l.s()n,  2  Coll.  4.  That  is  to 
say,  it  binds  the  general  adminis- 
trator when  uppt  inted  as  to  tlie 
l)articnlar  (luestioi.  involved  in 
the  action,  Init,  if  the  relief  soujjilit 
for  is  general  administration,  a 
fieneral  administrator  has  always 
been  required  ;  and  this  rule  has  in 
no  way  been  altered  by  the  Judi- 
cature Act.  Thus  in  Dowdeswell 
r.  Dowdeswell,  9  C.  D.  294, 
although  the  only  object  of  the 
suit  was  to  establish  the  title  of 
the  i)laintifT  as  sole  next  of  kin, 
the  Court  held  that  n  general 
administrator   of    the    intestate's 


estate  was  a  neoosiiary  party  to  tlio 
suit  and  that  the  intestati;  was  not 
sutKi'iently  represented  liy  an  ail- 
jninistrator  ad  liti  m.  And  an  (»/- 
mhmtrator  ad  liinn  of  a  niarrieil 
woman  does  not  siitliciently  k\w- 
sent  her  sejiarate  estate,  to  iiiabli' 
the  Court  to  decide  how  far  that 
estate  is  liable  in  resjiect  of  lui 
acts  as  trustee  ;  Sliipton  \:  Rmv- 
lins,  4  l)e  (5.  &  Sni.  477. 

(/()  Ex  rdntime  Mr.  Wilson,  of 
counsel  in  the  cause,  As  agpncial 
jiroposition,  an  adm\vh(rat-^r  m! 
litem  rejiresents  the  estate  to  tlic 
extent  of  the  authority  wliidi  tin 
letters  of  administration  purjiort  lo 
confer.  See  Daniell's  Clmncciy 
Practice,  Cth  ed.,  207. 
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supply,  substantiate,  and  confirm  the  proce'^'lings  already 
had  or  that  may  be  had  in  the  cause,  in  the  High  Court  of 
Chancer}',  or  any  other  cause  which  may  he  commenced, 
tjucbibg  the  matters  at  issue  in  the  cause,  and  until  a  final 
decree  shall  be  made  therein,  and  the  decree  carried  into 
execution,  and  the  execution  thereof  fully  completed "  (i). 
On  the  petition  of  the  plaintiff,  the  Vice-Chancellor  made  an 
order  that  the  Bank  of  England  should  pay  to  the  limited 
administrator  (who  had  been  made  a  party  to  the  suit  by 
8rpplemental  bill),  the  dividends  in  arrear,  and  that  he 
shoald  pay  thereout  the  costs  of  obtaining  the  administration 
and  of  the  order ;  and  that  the  limited  administrator  should 
transfer  (and  the  Bank  permit  the  transfer)  the  stock  to  the 
Accountant-General  in  trust  in  this  case :  Mr.  Home,  for 
the  Bank,  suggested  a  doubt  \\  hether  an  order  for  payment 
and  transfer  could  be  made  in  the  case  of  a  limited  adminis- 
trator, it  not  having  been  the  practice  of  the  Bank  to  pay 
dividends  to,  or  permit  a  transfer  by,  such  an  administrator : 
But  tho  Vice-Chancellor  thought  the  application  proper,  and 
made  the  order,  observing,  that,  otherwise  a  limited  adminis- 
tration would  be  useless  (/i). 
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In  cases  of   such   limited    administrations,   the    parties  eceterorum  re- 
entitled  to  the  general  grant  may  take  out  a  eceterorum  repre-  ^'^**" 
dentation  ({). 


Further,  such  limited  administrations  in  strictness  ought  Citation  of 
not  to  be  granted  without  either  the  regular  renuno'ition  (in)  toUiVgenlnli 
of  the  party  entitled,  according  to  the  practice  of  the  Court,  Jjl^',"efJ[*' 

limited  grant. 
il)  Harris  v.  Milburn,  2  Hagfr, 


(0  This  appears  to  be  the  usual 
furm  of  letters  of  administration 
limited  to  substantiate  proceedings 
inClmncery.  See  2  Phill.  Ch.  C. 
W9, 550. 

(t)  This  case  was  cited  and 
»co«nized  by  Lord  Cottenham  in 
Davis  V.  Chanter,  2  Phill.  Ch.  C. 
651. 

W.E.— VOL.  1. 


62.  But  see  In  the  goods  of 
Currey,  5  Notes  of  Cas.  54.  Infra. 
(m)  In  the  goods  of  Fenton,  3 
Add.  36,  where  a  renunciation  was 
considered  insufficient,  because  un- 
accompanied by  the  original  Will 
of  the  deceased. 

O  0 


■W^iW 
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to  the  general  grant ;  or  a  citation  of  such  party  "  to  accept 
or  refuse  :  "  But  under  peculiar  circumstances  this  seems  to 
have  heen  sometimes  dispensed  with  (n).  However,  on  f^ne 
occasion  (o),  where  a  testator  died  in  1823,  and  no  step  was 
taken  to  prove  his  Will  till  1846,  and  in  the  meantime  an  ad- 
ministration had  been  obtained  limited  to  his  interest  in  the 
remainders  of  two  terms,  on  an  allegation  that  ht  was  dead 
intestate,  without  citation  of,  or  renunciation  by,  the  parties 
entitled  to  the  general  grant ;  the  Court  refused  a  caterorum 
probate  to  the  sole  executrix,  and  stopped  the  practice  of 
making  such  grants  of  administration  for  the  assignment  of 
terms  without  citation. 

In  the  case  of  Harris  v.  Milhurn  (p),  the  testator  died  in 
March,  1827,  having  made  a  Will,  appointing  two  executors, 
and  leaving  hi 9  only  two  children,  daughters,  both  married, 
his  residuary  legatees  :  A  suit  in  Chancery  against  the 
deceased  abated  by  his  death :  From  time  to  time  search  was 
made  on  the  part  of  the  suitor  in  Chancery,  if  any  Will  had 
been  proved,  or  administration  taken,  but  without  success : 
and  in  October,  1827,  his  solicitor  wrote  co  the  husbands  of 
the  daughters,  inquiring  whether  they  would  take  out  adminis- 
tration, and  apprising  them  of  the  necessity  of  obtaining  a 
personal  representative  to  the  deceased's  estate:  Similar  com- 
munications had  been  made  to  the  solicitor  and  nephew  of  the 
testator ;  apprising  them  also  of  an  intended  application  to 
the  Court ;  but  no  answers  were  returned :  A  decree  with 
intimation  was  then  extracted,  calling  upon  the  daughters  to 
show  cause  why  an  administration  should  not  be  granted  to 
a  nominee  of  the  suitor  in  Chancery,  limited  to  substantiate 


llriB 


(»i)  SkeHington  v.  White,  1 
Hagg.  699.  In  the  goods  of  Stead- 
man,  2  Hagg.  59.  But  see  Skef- 
tington  V.  White,  2  Hagg.  626. 
Ante,  pp.  414, 41 5.  See  also  In  the 
goods  of  Watts  1  Sw.  &  Tr.  538, 
where  a  limited  grant  was  refused, 
although  the  parties  entitled  to  a 
general  grant  were  more  tlian  nine 


in  number,  and  their  residences 
were  widely  apart,  ami  their  ser- 
vice witli  a  citation  would  bt 
attended  with  great  difliculty  and 
expense. 

(o)  In  the  goods  of  Cuirey,  5 
Notes  of  Cos.  54. 

(p)  2  Hagg.  03. 


ods  of  Currey,  5 
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proceedings  there:  Every  reasonable  sfFort  was  made  to 
serve  the  decree  on  the  daughters,  but  the  husband  of  one 
would  not  permit  access  to  his  wife,  and  would  give  no 
information  as  to  the  other  sister,  whose  residence  could  not 
k  discovered :  In  Decembe*:,  1827,  the  limited  administra- 
tion was  decreed,  and  the  proceedings  in  Chancery  were 
revived:  In  Easter  Term,  1828,  the  executors,  who  at  last 
proved  the  Will,  called  in  the  administration,  on  the  ground 
tiiat  the  decree  was  not  personally  served  :  jBut  the  Court,  on 
petition,  directed  it  to  be  redelivered  out,  and  condemned  the 
executors  in  costs ;  obserdng  that  the  regular  course  would 
liave  been  to  take  probate  cceteronim,  and  if  there  was  any 
fear  of  collusion,  the  executors  might  have  intervened  in  the 
Chancery  suit. 
Finally,  an  administration  limited  to  the  eflfects  of  the  de-  Administra- 

,  1  '       1  t'""  limited 

ceased  in  one  country  or  place  may  be  committed  to  one  to  a  particular 
administrator,  and   an  administration  limited  to  those  in  ^    °' 
another  country  or  place  to  another  (q). 

It  might  happen,  under  the  old  practice,  that  a  man  dying 
possessed  of  goods  in  two  provinces  made  his  Will  of  the 
goods  only  in  one  of  them,  and  died  intestate  as  to  the  goods 
in  the  other  province ;  and  in  such  case  administration 
might  have  been  granted  as  to  the  goods  whereof  he  died 
intestate  (r). 


(?)  Bac.  Abr.  Executor  (C.  4). 
Toller,  106.  See  In  the  goods  of 
Mann  [18911  P.  293 


(r)  Godolph.  Pt.  2,  c.  30,  s.  5. 
Supra, 


(I  f>  2 
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Practice  l)efore 
the  Court  of 
Probate  Act, 
1857. 


Bond  to  the 
Ordinary  by 
administrator 
under  stat.  22 
&  23  Car.  II. 


conditioned 


to  make  a 
true  inven- 
tory, &c.  ; 


^1 


CHAPTER  THE   FOURTH. 

OF   THE   ADMINISTRATION   BOND   TO   THE   ORDINARY. 

In  this  Chapter  it  is  proposed  to  consider  the  security 
required  of  an  administrator,  upon  administration  being  com- 
mitted to  him. 

The  statute  21  Hen.  VIII.  c.  5,  s.  3,  directs  the  Ordinary 
to  grant  administration,  "  taking  surety  of  him  or  them  to 
whom  shall  be  made  such  commission :  "  and  the  statute 
22  &  23  Car.  II.  c.  10,  s.  1,  further  provides,  that  "all  Or- 
"  diuaries,  as  well  as  the  Judges  of  the  Prerogative  Courts 
"  of  Canterbury  and  York  for  the  time  being,  as  all  other 
"  Ordinaries  and  Ecclesiastical  Judges,  and  every  of  thtm, 
"  having  power  to  commit  administration  of  the  poods  of 
"  persons  dying  intestate,  shall  and  may  upon  their  respective 
"  granting  and  committing  of  administrations  of  the  goods  of 
"  persons  dying  intestate,  after  the  first  day  of  June,  1671, 
"  of  the  respective  person  or  persons  to  whom  any  adminis- 
"  tration  is  to  be  committed,  take  sufficient  bonds  with  two 
"  or  more  able  sureties  (a),  respect  being  had  to  the  value  of 
"  the  estate,  in  the  name  of  the  Ordinary,  with  the  condition 
"  in  form  and  manner  following,  mutatis  mutandis,  viz. 

"  The  condition  of  this  obligation  is  such,  that  if  the 
"  within-bounden,  A.B.,  administrator  of  all  and  singular 
•'  the  goods,  chattels  and  credits  of  C.  D.,  deceased,  do  make 
"  or  cause  to  be  made  a  true  and  perfect  inventory  of  all  and 
"  singular  the  goods,  chattels  and  credits  of  the  said  deceased 
"  which  have  or  shall  come   to  the   hands,  possession  or 


(a)  By  the  practice  of  the  Pre- 
rogative Court  of  Canterbury,  a 
husband,  taking  administration  to 


his  deceased  v  e,  entered  into 
bond  with  one  surety:  I"  the 
goods  of  Noel,  4  Hngg.  208. 
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"  knowledge  of  him  the  said  A.  B.,  or  into  the  hands  and 
"  possession  of  any  other  person  or  persons  for  him,  and  the 
"  same  so  made  do  exhibit  or  cause  to  be  exhibited  into  the 
"  registry  of  Court,  at  or  before  the  day 

"of  next  ensuing :  " 

"  And  the  same  goods,  chattels  and  credits,  and  all  other 
"  the  goods,  chattels,  and  credits  of  the  said  deceased  at  the 
"  time  of  his  death,  which,  at  any  time  after,  shall  come  to 
"  the  hands  or  possession  of  the  said  A.  B.,  or  into  the  hands 
"  and  possession  of  any  other  person  or  persons  for  him,  do 
"  well  and  truly  administer  according  to  law." 

"  And  further  do  make  or  cause  to  be  made,  a  true  and 
"just  account  of  his  said  administration  at  or  before  the 
"  day  of  :  And  all  the  rest  and  residue  of 

"  the  said  goods,  chattels,  and  credits  which  shall  be  found 
"  remaining  upon  the  said  administrator's  account,  the  same 
"being  first  examined  and  allowed  of  by  the  Judge  or  Judges 
"  for  the  time  being  of  the  said  Court,  shall  deliver  and  pay 
"unto  such  person  or  persons  respectively  as  the  said  Judge 
"  or  Judges  by  his  or  their  decree  or  senteace,  pursuant 
"  to  the  true  intent  and  meaning  of  this  Act,  shall  limit  and 
"  appoint : " 

"  And  if  it  shall  hereafter  appear,  that  any  last  Will  and 
"  testament  was  made  by  the  said  deceased,  and  the  executor 
"  or  executors  therein  named  do  exhibit  the  same  into  the 
"  said  Court,  making  request  to  have  it  allowed  and  approved 
"  accordingly,  if  the  said  A.  B.  within-bounden,  being  there- 
"  unto  required,  do  render  and  deliver  the  said  letters  of  ad- 
"  ministration  (approbation  of  such  testament  being  first  had 
"  and  made)  in  the  said  Court :  Then  this  obligation  to  be 
"  void  and  of  none  effect,  or  else  to  remain  in  full  force  and 
"  virtue." 

"  Which  bonds  are  hereby  declared  and  enacted  to  be  good 
"  to  all  intents  and  purposes,  and  pleadable  in  any  Courts  of 
"  Justice." 

But  by  the  80th  section  of  the  Court  of  Probv.te  Act  (20 
^  21  Vict.  c.  77),  so  much  of  the  above  statutes  "  as  requires 


to  administer 
well  and  truly : 


to  make  a  true 
and  just 
account  of  his 
administra- 
tion: 


to  deliver  and 
pay  the  residue 
as  the  judge 
shall  appoint : 


and  to  deliver 
the  letters,  i£ 
a.  Will  shall 
appear. 


Repealed  by 
Court  of  Pro- 
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bate  Act,  Stat. 
20  &  21  Vict, 
c.  77,  8.  80. 


Sect.  81.    Por- 
sons  to  whom 
grants  of  ad- 
ministration 
shall  be  made 
shall  give  bond 
to  the  judge. 


Sect.  82. 
Penalty  on 
bond. 


"  any  surety,  bond  or  other  security  to  be  taken  from  a 
"  person  to  whom  administration  shall  be  committed,  shall  be 
"  repealed." 

And  by  sect.  81,  "  Every  person  to  whom  any  grant  of 
"  administration  dhall  be  committed  shall  give  bond  to  the 
"  Judge  of  the  Court  of  Probate  to  enure  for  the  benefit  of 
"the  Judge  for  the  time  being,  and,  if  the  Court  of  Probate 
"  or,  (in  the  case  of  a  grant  from  a  district  registrar)  the 
"  district  registrar,  shall  require,  with  one  or  more  surety  or 
"  sureties  conditioned  for  duly  collecting,  getting  in  and 
"  administering  the  personal  estate  of  the  deceased,  which 
"  bond  shall  be  in  such  form  as  the  Judge  shall  from  time  to 
"  time  by  any  general  or  special  order  direct ;  provided,  that 
"  it  shall  not  be  ne».ossary  for  the  solicitor  for  tlie  affairs  of 
"  the  Treasury  or  the  solicitor  of  the  Duchy  of  Lancaster 
"  applying  for  or  ootaining  administration  to  the  use  and 
"  benefit  of  her  Majesty  to  give  any  such  bond  as  afore- 
"  said  "  (/»). 

By  sect.  82,  "  Such  bond  shall  be  in  a  penalty  of  double 
the  amount  under  which  the  estate  and  effects  of  the  deceased 
shall  be  sworn,  unless  the  Court  or  district  registrar,  as  the 
case  may  be,  shall  in  any  case  think  fit  to  direct  the  same  to 
be  reduced  (c),  in  which  case  it  shall  be  lawful  for  the  Court 


(6)  Where,  however,  adminis- 
tration is  granted  to  the  Treasury 
Sohcitor  he  shall,  notwithstanding 
that  he  does  not  give  the  bond 
which  it'  such  administration  had 
been  granted  to  him  as  a  private 
individual  he  would  be  required 
by  law  to  give,  be  subject  as 
regards  the  administration  to  the 
liabilities  and  duties  imposed  by 
such  bond  (Treasury  Solicitor  Act, 
1876),  39  &  40  Vict.  c.  18. 

And  an  exactly  similar  pro- 
vision with  regard  to  administra- 
lion  granted  to  the  Solicitor  of  the 
Duchy  of  Lancaster  is  contained  in 


15  &  16  Vict.  c.  3,s.  2,  repealed  liy 
39  &  40  Vict.  c.  18,  s.  9,and  Sched.  I., 
but  re-enacted  by  Schcd.  II.  "I 
the  same  Act.    See  ante,  p.  372. 

(c)  In  a  case  where  an  intestate 
left  i3,000,  and  i"45  of  debt,  ami 
his  mother  solely  entitled  in 
distribution,  the  Court  granted 
administration  on  the  mother 
entering  into  a  bond  in  the  amount 
of  £100  with  sureties.  In  the 
goods  of  Gent,  1  Sw.  k  Tr.  54. 
AVhere  administration  \va.s  ^-rar  1 
merely  to  enable  a  personal  repre- 
sentative of  the  deceased  to  execute 
a  formal  release  under  a  marriage 


;»!!'■ 
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>e   taken  from  a 
amitted,  shall  be 

im  any  grant  of 

Efive  bond  to  the 

)r  the  benefit  of 

;iourt  of  Probate 

et  registrar)  the 

r  more  surety  or 

getting   in  and 

deceased,  which 

lall  from  time  to 

1 ;  provided,  that 

for  t'je  affairs  of 

ihy  of  Lancaster 

to  the  use  and 

bond  as  afore- 

lenalty  of  double 
9  of  the  deceased 
registrar,  as  the 
rect  the  same  to 
'ul  for  the  Court 

,  3,  s.  2,  repealed  by 
8,8. 9,andSclied.I., 

by  Sched.  II.  ul' 
See  ante,  p.  372. 
where  an  intestate 
i  i'45  of  debt,  and 
iolely  entitled  in 
lie   Court    granted 

on  the  mother 
bond  in  the  amount 
sureties.      In  the 

1  Sw.  k  Tr.  54. 
tration  was  f,'mr  I 
e  a  personal  repre- 
deceased  to  execute 

under  a  marriage 


or  district  registrar  so  to  do ;  and  the  Court  or  district  registrar 
may  also  direct  that  more  bonds  than  one  shall  be  given  {d), 
so  as  to  limit  the  liability  of  any  surety  to  such  amount 
as  the  Court  or  district  registrar  shall  think  reasonable." 

By  sect.  83,  **  The  Court  may,  on  application,  made  on  Sect.  83. 
motion  or  petition  in  a  summary  way  (e),  and  on  being  satis-  (jourt  to 
lied  that  the  condition  of  any  such  bond  has  been  broken,  *^^'^'"  ''"'"'• 
order  one  of  the  registrars  of  the  Court  to  assign  the  same 
to  some  person  to  be  named  in  such  order,  and  such  person, 
his  executors  or  administrators,  shall  thereupon  be  entitled 


settlement  the  Court  allowed  the 
property  to  be  sworn  under  ,£20. 
In  the  goods  of  Stacpoole,  2  Sw.  & 
Tr.  316.  In  a  case  where  a  cessate 
grant  was  required  for  J300,  the 
value  of  two  shares,  the  only 
property  not  distributed,  the  whole 
estate  under  the  original  grant 
having  been  sworn  under  ^3,000, 
the  Court  accepted  a  bond  in  a 
penalty  of  £600,  being  double  the 
value  of  the  two  shares.  In  the 
ijoods  of  iozard,  3  Sw.  &  Tr.  173. 

Where  an  estate  had  been  partly 
administered,  and  a  further  bond 
hccame  necessary,  the  Court 
allowed  the  administrator  to  take 
the  grant  for  the  amount  then  due 
to  the  estate,  and  to  give  security 
only  for  double  that  amount.  In 
the  goods  of  Halliwell,  10  P.  D. 
198. 

And  where  an  estate  was  being 
administered  in  the  Chancery 
Division  and  an  order  had  been 
made  that  each  individual  share  of 
the  estate  shouhl  be  paid  directly 
to  the  parties  entitled,  the  Court 
allowed  the  penalty  of  the  admin- 
istration bond  to  be  limited  to 
double  the  amount  of  the  bene- 
ticial  interest  of  the  applicant.  In 
the  soods  of  Paxton,  14  P.  D.  40. 


In  the  goods  of  Bennison,  ih. 

(d)  See  In  the  goods  of  Weir, 
1  Sw.  &  Tr.  506,  where  a  sum  of 
money  had  been  received  by  the 
administrator  which  made  it  ne- 
cessary to  re-swear  the  amount  for 
which  administration  was  taken 
out,  and  the  Court  under  this  sec- 
tion directed  an  additional  bond, 
which  would,  together  with  the 
original  one,  be  double  the  amount 
under  which  the  estate  was  to  be 
re-sworn.  And  in  a  case  where 
the  property  was  laige  and  the 
risk  small,  the  Court  refused  to 
dispense  with  sureties  to  a  bond 
or  to  lessen  the  amount  secured, 
but  allowed  the  security  to  be 
made  up  of  any  number  of  bonds. 
In  the  goods  of  Earle,  10  P.  D. 
196. 

(o)  See  In  the  goods  of  Jones,  3 
Sw.  &  Tr.  28.  Baker  v.  Brooks,  lb. 
32.  In  the  goods  of  Young,  L.  R., 
1  P.  &  D.  186,  where  it  is  decided 
that  the  Court  will  allow  an 
administration  bond  to  be  assigned 
upon  being  satisfied  that  the  appli- 
cation for  the  order  is  made  bond 
fide  and  that  a  prinul  facie  case  is 
made  out  and  that  the  applicant  is 
the  proper  person  to  whom  the 
bond  should  be  assigned. 
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to  sue  on  tbe  said  bond,  in  his  own  name,  both  at  law  and  iu 
equity,  as  if  the  same  had  been  originally  given  to  him 
instead  of  to  the  judge  of  the  Court,  and  shall  be  entitled  to 
recover  thereon,  as  trustee  for  all  persons  interested,  the  full 
amount  recoverable  in  respect  of  any  breach  of  the  condition 
of  the  said  bond."  As  to  diflferences  existing  between  the  new 
form  of  bond,  and  that  given  under  the  Statute  of  Charles 
and  also  as  to  the  practice  as  established  under  the  old  law, 
see  the  former  editions  of  this  work,  and  the  authorities  there 
cited.  Pt.  I.  Bk.  V.  Ch.  4. 

In  the  case  of  Sandrey  v.  Michell  (/),  the  Court  of  Queen's 
Bench  appears  to  have  been  of  opinion  that  the  Court  of  Pro- 
bate Act  made  no  alteration  in  the  law  beyond  this  that  it 
enabled  a  creditor  on  having  the  bond  assigned  to  him  to  sue 
in  his  own  name. 

In  that  case  the  action  was  against  sureties  to  a  bond  condi- 
tioned according  to  the  form  given  by  the  rule  made  in  pur- 
suance of  the  81st  section  of  the  Court  of  Probate  Act  (j), 
and  which  consequently  contained,  as  part  of  the  condition,  the 
terms  (not  to  be  found  in  the  bond  given  under  the  statute  uf 
Charles),  that  the  administrator  shall  pay  the  debts  ivhieh 
the  deceased  owed  at  his  death :  The  action  was  brought  by  a 
creditor,  to  whom  the  bond  had  been  assigned  under  sect.  83, 
and  the  declaration  alleged  that  assets  came  to  the  hands  of 
the  administrator,  and  that  he  had  wasted  the  same,  and 
did  not  pay  the  debt  of  the  plaintiff :  The  plea  was  that  the 
only  breach  of  the  condition  of  the  bond  was  the  non- 
payment of  the  debt  to  the  plaintiff:  The  replication  was, 
that  the  administrator  had  wasted  assets  of  the  deceased 
sufficient  to  pay  the  debt :  And  the  Court  of  Queen's  Bench 
held,  that  the  defendant  was  entitled  to  judgment,  as  the  bond 
could  only  be  enforced  for  the  general  benefit  of  persons 
interested  in  the  estate  of  the  intestate,  and  not  for  the  non- 
payment of  a  particular  debt  (h). 

(/)  3  B.  &  S.  405.  amend  the  declaration,  so  that  tlie 

(«;)  See  a7i<e,  p.  454.  plaintiff    shoiUd    sue   as  trustee 

(/))  The    Court   gave    leave  to      under  the  SHrd  section. 


Cli.  IV.]        Of  the  Ad laiuist ration  Bund. 

By  Stat.  21  &  22  Vict.  c.  95,  s.  15,  "  bonds  given  before 
11  Jan.  1858,  are  to  remain  in  force." 

It  was  held  in  Young  v.  Hughes  (i),  that  this  enactment 
had  not  a  retrospective  effect,  so  as  to  enable  the  assignee  of 
a  bond  given  to  the  Ordinary  before  the  passing  of  the  Court 
of  Probate  Act  to  maintain  an  action  commenced  by  him 
hefore  the  stat.  21  &  22  Vict.  c.  95  passed.  But  although  it 
is  plain  that  such  a  bond  is  not  assignable  under  the  83rd 
section  of  the  Court  of  Probate  Act,  yet  there  seems  to  be 
no  doubt  that,  under  the  15th  section  of  the  Act  above  stated, 
a  bond  given  to  the  Ordinary  prior  to  Jan.  11,  1858  (the 
day  on  which  the  Court  of  Probate  Act  came  into  operation), 
may,  at  any  time  after  the  15th  section  came  into  operation, 
h  assigned  and  proceeded  upon  by  the  assignee  in  all  respects 
as  if  it  had  been  given  to  the  Judge  of  the  Court  of  Probate 
subsequently  to  Jan.  11,  1858  (/t). 

Where  the  administration  is  not  within  the  statute  21  H. 
Vin.  as  in  the  case  of  an  administrator  durante  minore  retatc 
with  the  Will  annexed  (/),  or  other  grant  of  administration 
when  the  deceased  dies  intestate,  and  the  Ordinary  had  taken 
a  bond  from  the  administrator,  conditionsd  for  the  due  payment 
of  debts  and  legacies,  a  breach  might  well  be  assigned  that, 
though  he  had  more  than  sufficient  to  pay  all  the  debts,  he 
has  not  paid  a  legacy  (m). 

(i)  4  H.  &  N.  76.  See  also 
Young  V.  Oxley,  1  Sw.  &  Tr.  25, 
where  Sir  C.  Cresswell  directed 
;in  administratii-ii  bond  given  in 
the  Consistory  Court  of  Chester  to 
be  assigned,  so  that  it  might  be 
put  in  suit  at  Common  Law. 

(k)  4  H.  &  N.  84,  by  Pollock, 
C.  B.  It  seems  to  have  been  the 
opinion  of  Martin,  B.,  and  Chan- 
nel!, B.,  that  the  87th  section  of 
the  Court  of  Probate  Act  shows 
iin  intention  to  transfer  to  the 
Court  of  Chancery  the  jurisdiction 
over  such  a  bond :  4  H.  &  N.  84, 
86.  Mqumredehoc,  SeeBouverle 
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21  k  22  Vict, 
c.  95,  8.  16, 
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when  the  ad- 
ministration is 
not  within  21 
Hen.  VIII. 


V.  Maxwell,  L.  R.,  1  P.  &  D. 
272,  where  it  was  held  that  the 
Court  of  Probate  had  no  juris- 
diction to  compel  administratoi-s, 
who  had  taken  out  administra- 
tion in  an  Ecclesiastical  Court, 
to  file  inventories  and  accounts 
in  the  Registry  of  the  Court. 
Such  inventories  and  accounts 
being  by  virtue  of  the  87th  sec- 
tion returnable  only  into  the  Court 
of  Chancery. 

(l)  See  ante,  pp.  400,  416. 

(m)  Folkes  v.  Docminique,  2 
Stra.  1137. 
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Of  Letters  of  Administration.       [Pt.  i.  Bk.  v. 

Where  a  party  had  obtained  from  the  Prerogative  Court  a 
general  order  to  put  the  administration  bond  in  suit  against 
the  earety,  the  Court  of  Common  Law,  in  which  the  action 
was  brought,  could  not  restrain  the  party  so  empowered  from 
suggesting  as  many  breaches  as  he  chose,  notwithstaudiug  it 
may  a^  ar,  on  affidavit,  that  the  order  was  obtained  from  the 
Spirituax  Judge  solely  on  one  particular  ground  {n). 

An  administratrix  entered  into  the  usual  bond  in  the 
Prerogative  Court  to  ^>xhibit  an  inventory  within  a  limited 
time,  &c. :  The  time  having  elapsed  without  au  inventory 
being  exhibited,  a  creditoi  puts  the  bond  in  suit  in  the  name 
of  the  archbishop,  and  the  administratrix  filed  her  bill  for  an 
injunction ;  which  was  granted  on  the  terms  of  her  giviuj,' 
judgment  in  the  action,  which  wns  to  stand  as  a  security  for 
costs  at  law  and  in  equity  (but  not  for  the  debt)  and  amendirj,' 
the  bill  by  submitting  to  account  («). 

It  must  be  observed  that  under  the  81st  section  of  the  Court 
of  Probate  Act  (|>)  the  Court  has  power  to  dispense  with  sure- 
ties altogether  {q). 


W'  i 


m\ 


M 


(n)  ArcbbJahop  of  Canterbury  v. 
RoberLjon,  1  Croinpt.  &  M.  181. 
See  the  observations  of  Sir  H. 
Jenner  Fust  in  Crowley  v.  Chipp 
1  Curt.  460.  The  defeadant  cannot 
plead  payment  of  nionay  into  Court, 
as  to  some  of  the  brcacliea  and 
performance  ns  to  the  rest :  Bishop 
of  London  v.  McNeil,  9  Exch.  400. 

(o)  Thomas  i.  Arclibishop  of 
Canterbury,  I  Cox,  399.  See  also 
Bolton  V.  Povell,  2  ]3e  G.  M.  &  G. 
1,17. 

(p)  Ante,  p.  454. 

(q)  For  instances  where  the 
Court  has  e.xercised  thi?  power, 
see  Cleverly  v.  Gladdish,  2  Sw.  »& 
Tr.  3;^'"  whei-e  the  unadmin- 
istered  estate  of  a  testator  had 
been  transferred  to  the  Accountant 
Ccieral  of  the  Court  of  Chancery 


and  a  bill  tiled  praying  for  it  to  lie 
adnnnistered  by  that  Court.  And 
in  the  case  of  In  tlic  goods  of 
De  la  Farque,  ib,  631,  where  tlie 
administrator  was,  in  conseiiuence 
of  sickness,  in  great  ])overty  and 
imable  to  ind.ice  any  of  his  rcIu 
tions  or  friendb  to  become  sureties. 
In  the  cases  of  Duchy  of  Cornwall 
1'.  Canning,  5  P.  1>.  114,  and  In 
the  goods  of  Copn,  15  P.  D.  107 
the  Court  dispensed  with  Hureties. 
But  in  Jackson  v.  Jackson,  L.  1!., 
1  P.  &  D.  12,  the  Court  dechned 
to  dispense  with  justifying  siuvtitj 
althougL  a  Receiver  luul  beer  aji- 
pointed  by  the  Court  of  Clmncery. 
So  in  a  late  case  of  In  tne  giKuls 
of  Paxton,  14  P.  D.  40,  the  Court 
refused  to  dispense  with  justifying 
sureties,  as  being  contrary  to  lis 


Cb.  IV.]        Of  the  Administration  Bond. 

In  an  administration  2)cn<!en<c  lite,  limited  to  recover  certain 
sums,  and  granted  jointly  to  the  nominees  of  the  two  parties 
in  the  suit,  the  Court  will  not  dispense  with  such  administra- 
tors entering  into  a  joint  bond  (/•)• 

If  the  administration  be  committed  to  a  person  out  of  Eng- 
land, it  is  requisite  that  the  sureties  to  the  bond  shall  be 
resilient  within  ths  kingdom  («). 

When  thif.  rule  was  established  '.he  assignee  of  the  bond 
could  not  have  served  the  sureties  out  of  England  with  process. 
But  since  the  Common  Law  Procedure  Act,  15  &  16  Vict. 
c.  76,  8. 18,  service  of  a  person  abroad  may  be  effected.  And 
the  rule  has  consequenily  been  relaxed  (<)• 

Where  there  has  been  an  administration  pendente,  minore 
(ttate,  and  the  minor  coming  of  age  takes  upon  himself  the 
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practice,  but,  under  the  circum- 
stances, as  the  estate  was  being 
administered  in  the  Chancery 
Division,  the  Court  allowed  the 
security  to  be  limited  to  twice 
the  amount  of  the  applicant's 
kneficial  interest.  And  see  In  the 
goods  of  Cormack  [1891],  P.  161, 
Askew  V.  Askew,  ib.  174. 

The  Court  will  not  dispense 
mth  sureties  by  reason  of  the 
property  being  large  and  the  risk 
miiall.  In  the  goods  of  Eavle, 
10  P.  D.  196.  In  the  goods 
iif  McQowan,  10  P.  D.  197.  It 
should  be  observed  that  the  Court 
lias  no  power  to  dispense  with  the 
bond:  In  the  goods  of  Powis,  34 
L.  J.,  P.  &  M.  55. 

(r)  Stanley  v.  Bemes,  1  Hagg. 
'2-2).  But  see  sect.  83  of  the  Court 
of  Probate  Act,  ante,  pp.  455, 45G. 

(»)  In  the  gooi'°  ''"  O'Byrne,  1 
Hagg. .  10.  See  j  Cambiaso  v. 
Negrotto,  2  Add.  439,  as  to  bonds 
un  grants  of  udministration  tn 
foreigners, 

(I)  In  the  goods  of  Reed,  3  Sw. 


&  Tr.  439,  In  the  goociS  of 
Fernandez,  4  P,  D.  229.  But  it 
is  still  maintained  as  to  sureties 
resident  in  Scotland ;  for  the 
Common  Law  Procedure  Act, 
s.  18,  excepted  places  in  Scotland 
or  Ireland  :  Herbert  v.  Slieill,  3 
Sw.  &  Tr.  479,  overruling  In  the 
goods  of  Ballingall,  ibid.  444,  in 
note.  However,  in  the  later  case 
f  In  the  goods  of  Houston,  L.  R., 
1  P.  &  D.  85,  the  Court  accepted 
sureties  to  an  administration  bond 
resident  in  Scotland,  on  the  ground 
that  the  case  was  one  in  which 
greater  latitude  might  be  allowed, 
as  the  deceased  hud  no  creditors 
and  the  administrator  was  the 
only  person  beneticiolly  interested 
in  the  estate.  The  procedure  as 
to  service  of  process  out  of  tho 
jurisdiction  is  now  governed  by 
R.  S.  C.  1883,  Older  XL,  which 
has  taken  the  place  of  the  pro- 
visions of  section  18  of  the  C.  L.  P. 
Act,  1852,  referred  to  above.  An 
to  the  exception  of  Scotland  and 
Ireland,  see  Order  XL,  r.  2. 
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administration,  he  is  obliged  to  give  security  to  the  same 
amount  that  the  administrator  did  in  the  first  instance  (h). 
Justification  of      Justifying  securi*,ies  to  the  administration  bond  are  called 

sureties  to  tlie     -.         ,     ,,       ^  ,     ,.  .  ,. 

bond :  tor  at  the  Court  s  discretion  according  to  the  circumstances 

of  each  case  ;  except  that  there  is  one  general  rule,  that  where 
there  is  not  a  personal  service  of  the  decree  on  the  party  or 
parties  having  a  prior  claim  to  the  grant,  justifying  securities 
are  required  (x).  Where  the  securities  are  required  to  justify 
in  the  ordinary  course  of  practice,  the  Court  will  not  dis- 
pense with  this,  even  partially,  but  under  very  special  cir- 
cumstances (y). 

Where  the  application  that  the  sureties  may  be  directed 
to  justify,  is  made  on  behalf  of  a  next  of  kin,  the  Court 
feels  bound  to  grant  it ;  but  it  may  be  sufficient  for  the 
sureties  to  justify  in  respect  of  the  share  of  the  party  ex- 
cluded from  the  administration  (2:). 

next  of  kin  Where  administratiun  cum  testamento  amiexo  was  granted 

administrator  .  ,  ■,     o    i  i    • 

cuui  testaniento  to  the  next  of  Kin,  on  the  ground  of  there  being  no  executor 
annexo:  ^^  residuary  legatee  who   survived  the  testator,  the  party, 

who  had  unsuccessfully  claimed  the  administration  deri- 
vatively from  the  residuary  legatee,  prayed  that  the  sureties 
to  the  administration  bond  of  the  next  of  kin  might  be  com- 
pelled to  justify ;  but  the  Court  rejected  the  application,  as 
contrary  to  the  established  practice  (a). 

But  a  residuary  legatee  for  life,  taking  administration  with 
the  Will  annexed,  may  be  compelled  to  procure  justifying 
sureties  {h).    On  another  occasion,  the  Court  refused,  on  re- 


residuary 


(«)  Abbott  i\  Abbott,  2  Philliin. 
578. 

(.r)  Aitkin  v.  Ford,  3  Hngg.  194, 
n.  (a) :  In  the  goods  of  Millignn, 
2  Robert.  108.  The  Cotirt  will 
not  dispense  with  this  rule  in 
favour  of  the  official  assignee  of  a 
deceased  bankrupt :  Belcher  v, 
Maberly,  2  Curt.  629. 

(y)  Howell  v.  Metcalfe,  2  Add. 
348.  The  mere  fact  that  a  re- 
ceiver of  the  personal  estate  had 


been  appointed  by  the  Court  of 
Chancery  according  to  the  practice 
before  tlie  Judicature  Act,  was 
no  ground  for  the  dispensation : 
Jackson  v.  JuckHon,  L.  R,  1  P.  & 
D.  12  ;  35  L.  J.,  P.  &  M.  3. 

(a)  Coppin  v.  Dillon,  4  Hngg. 
376. 

(a)  Taylor  v.  Diplock,  2  Pliil- 
lim.  280. 

(6)  Friswell  v.  Moore,  3  Pliil- 
lim.  139. 


'<J!^') 


CL IV.]        Of  the  Administration  Bond. 

Donciation  of  a  co-executor,  to  grant  administration  with  the 
Will  annexed,  without  justifying  securities,  to  the  daughter, 
the  rep^iuary  legatee,  during  the  lunacy  of  her  mother,  the 
other  executor  and  residuary  legatee  in  trust  (o). 

Administration  de  bonis  non  with  a  Will  annexed,  in  which 
was  no  executor,  was  granted  to  one  of  two  legatees,  a  decree 
with  intimation  having  issued  in  their  joint  names  against  the 
residuary  legatee ;  the  sureties  justifying  in  the  amount  of 
the  surplus  heyond  the  interest  of  the  one  legatee  or  (on  a 
proxy  of  consent  from  the  other)  beyond  the  joint  interests, 
and  an  ai&davit  of  no  outstanding  debts  being  made  {d). 

A  husband,  resident  abroad,  was  directed,  on  the  applica- 
tion of  creditors,  to  give  justifying  security  resident  within 
the  jurisdiction,  on  taking  a  grant  of  administrat'^on  to  his 
wife  (e). 

There  may  also  be  justifying  sureties  required  to  the  ad- 
ministration bond  in  cases  of  temporary  general  administra- 
tion; i^ durante  minore  atatc  (/) ;  or  on  a  grant  to  a  widow, 
where  tiiere  is  a  minor  daughter  entitled  in  distribution, 
limited  till  a  last  Will  is  found  (g) ;  or  on  a  grant  to  the  use 
and  benefit  of  a  lunatic,  pending  the  lunacy  (/t). 

Under  the  old  practice  if  the  Court  decreed  a  general  grant, 
bat,  under  special  circumstances,  required  the  sureties  to 
justify  only  as  to  a  part  of  the  property,  it  would  not  allow 
neparate  bonds,  so  that  other  securities  than  those  who  justi- 
id  in  the  requisite  amount  entered  into  the  common 
administration  bond,  in  the  double  amount  of  the  whole 
property  (i). 

In  an  administration  pendente  lite  limited  to  recover  certain 
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(c)  In  the  goods  of  Hardstone, 
1  Hagg.  487.  See  also,  In  the 
goods  of  Williams,  3  Hagg.  217. 

{d)  Pickering  v.  Pickering,  1 
Hagg.  480. 

(e)  In  the  goods  of  Noel,  4 
Hagg,  207. 

(/)  Howell  V.  Metcalfe,  2  Add. 


350. 

((/)  In  the  goods  of  Campbell, 
2  Hogg.  555. 

(A)  Ante,  p.  441. 

(t)  Howell  V.  Metcalfe,  2  Add. 
348.  But  see  now  s.  82  of  the 
Court  of  Probate  Act,  ante,  p.  464. 
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Of  Letters  of  Administration.      [Pt.  i.  Bk.  v. 

sums,  and  granted  jointly  to  the  nominees  of  the  two  parties 
in  the  suit,  the  Court  would  not  dispense  with  such  adminis- 
trators entering  into  a  joint  hond  {k). 

Where  a  person  is  authorised  by  a  simple  pov;er  of  at- 
torney to  take  out  administration  as  agent  for  tho  use  and 
benefit  of  a  party  entitled  to  administration  Avho  is  abroad, 
the  Court  will  only  grant  administration  to  the  agent  on  the 
same  terms  as  it  would  have  granted  it  to  the  party  himself, 
and,  therefore,  will  not  alter  the  usual  conditions  of  the 
administration  bond  or  the  terms  of  the  ordinary  administra- 
tion oath  (2). 

In  a  case  decided  before  the  Married  Women's  Property 
Act,  1882,  the  husband  of  a  married  woman  who  was  entitled 
to  administration  refused  to  execute  the  administration  bond 
or  to  assist  in  her  obtaining  the  grant,  and  the  Court  granted 
administration  to  her  and  allowed  a  third  person  to  execute 
the  bond  {m).  Where  the  administrator  was  in  Japan,  and  a 
considerable  sum  became  payable  to  the  estate  of  the  deceased 
under  an  order  of  the  Court  of  Chancery,  the  Court  allowed 
another  person  to  file  an  affidavit  as  to  the  increase  of  property, 
and  to  execute  the  bond  to  cover  the  increased  duty  (in  the 
place  of  the  administrator),  with  two  sureties  on  the  under- 
standing that  as  soon  as  possible  the  administrator  should 
execute  a  similar  bond  (n). 

The  Court  will  not  discharge  the  original  sureties  to  an 


{k)  Stanley  v.  Bemes,  1  Hagg. 
221.  See  further  as  to  the  practice 
reRpecting  the  sureties  to  adminis- 
tration bonds,  Bond  v.  Bond,  1  Cas. 
temp.  Leo,  429.  Allen  v.  Allen, 
2  Cas.  temp.  Lee,  244.  See  further 
aa  to  the  practice  with  respect  to 
suing  on  administration  bonds,  In 
the  goods  of  Irving,  L.  R.,  2  P.  & 
D.  658. 

(J)  In  the  goodr  of  Qolds- 
borongh,  1  Sw.  &  Tr.  295. 

(m)  In  the  goods  of  Sutherland, 


4  Sw.  &  Tr.  1 89.  Since  the  Married 
Women's  Property  Act,  1882, 
however,  when  a  married  woman 
is  administratrix,  it  is  not  neccssurv 
that  her  husband  should  join  in 
the  administration  bond ;  tlit 
husband  nicurring  no  responsi- 
bility, and  the  grunt  conl'eningno 
benefit  upon  him.  In  the  good^ 
of  Ayrcs,  8  P.  D.  168. 
(?i)  In  the  goods  of  Ross,  2  P.  D. 

274. 


iif '1' 


il  sureties  to  an 


Ch.  IV.]        Of  the  Administration  Bond. 

administration  bond  and  allow  other  sureties  to  bo  substituted 
for  them  (o). 

It  remains  to  mention  such  rules  of  the  Court  of  Probate 
as  apply  to  administration  bonds. 

By  rule  38,  P.  R.  (Non-contentious  Business),  "  Admi- 
nistration bonds  are  to  be  attested  by  an  officer  of  the  prin- 
cipal registry,  by  a  district  registrar,  or  by  a  commissioner  or 
other  person  now  or  hereafter  to  be  authorised  to  administer 
oaths  under  20  &  21  Vict.  c.  77,  and  21  &  22  Vict.  c.  95  ; 
but  in  no  case  are  they  to  be  attested  by  a  proctor,  soli- 
citor, attorney,  or  agent  of  the  party  who  executes  them. 
The  signature  of  the  a'^.ministrator  or  administratrix  to  such 
bonds,  if  not  taken  in  the  principal  registry,  must  be  attested 
by  the  *<ame  person  who  administers  the  oath  to  such  adminis- 
trator or  administratrix  "  (p). 

By  rule  39,  "  In  all  cases  of  limited  or  special  administra- 
tion two  sureties  are  to  be  required  to  the  administraiion 
bond  (unless  the  administrator  be  the  husband  of  the  de- 
ceased or  his  representative,  in  which  case  but  one  surety 
will  be  required),  and  the  bond  is  to  be  given  in  double  the 
amount  of  the  property  to  be  placed  in  the  possession  of  or 
dealt  with  by  the  administrator  by  means  of  tho  grant  (g). 
The  alleged  value  of  such  property  is  to  be  verified  by  affidavits 
if  required." 

By  rule  40,  "  The  administration  bond  is,  in  all  cases  of  limi- 
ted or  special  administrations,  to  be  prepared  in  the  registry." 

By  rule  41,  '•  The  registrars  are  to  take  care  (as  far  as 
possible)  that  the  sureties  to  administration  bonds  are  rc- 
le  persons  "  (;•). 
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(o)  In  the  goods  of  Stark,  L.  R., 
1  P.  &  D.  76. 

(p)  But  this  rule  may  be  dis- 
Fised  with:  In  the  goods  of 
Parker,  L.  R.,  1  P.  &  D.  301. 

(?)  As  to  reducing  the  penalty 
of  the  hond,  see  ante,  p.  454,  and 
as  to  dispensing  Ai\\  sureties,  see 
iiite,  pp.  454, 468. 


(r)  The  "Guarantee  Society" 
has  been  accepted  by  the  Court  us 
surety  to  a  bond  giveu  by  an 
administrator  pending  suit,  even 
though  the  directors  do  not  by 
bond  render  themselves  per- 
sonally liable.  Carpenter  v. 
Queen's  Proctor,  7  P.  D.  2;J6. 
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BOOK    THE    SIXTH. 

OF  THE  EFFECT  OF  PROBATE  AND  LETTERS  OF  ADMINISTRA- 
TION, AS  LONG  AS  THEY  ARE  UNREVOKED  :— OF  THE  REVO- 
CATION  OF  THEM,  AND  OF  THE  CONSEQUENCES  THEREOF. 
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CHAPTER    THE    FIRST. 

OF  THE  EFFECT  OP  PROBATE   AND  LETTERS  OF  ADMINISTRATION 
AS   LONG   AS   THEY   REMAIN   UNREPEALED. 

XT  is  a  legal  consequence  of  tliti  exclusive  jurisdiction  of  the 
Probate  Division  in  deciding  on  .he  validity  of  Wills  of  per- 
sonalty, and  granting  administration,  that  its  sentences  pro- 
nounced in  the  exercise  of  such  exclusive  jurisdiction,  should 
be  conclusive  evidence  of  the  right  directly  determined  («), 
Hence  a  probate,  even  in  common  form,  unrevoked,  is  con- 
clusive both  in  the  Courts  of  Law  and  of  Equity  (b),  as  to  'be 
appointment  of  executor,  and  the  validity  and  contents  of  a 
Will,  so  far  as  it  extends  to  personal  property  .*  and  it  cannot 
be  impeached  by  evidence  even  of  fraud  (c). 

Therefore,  it  is  not  allowable  to  prove  that  another  person 
was  appointed  executor,  or  that  the  testator  was  insane,  or 


(a)  1  Phil.  Ev.  343,  7th  edit 
(6)  Allen  v.  Dundas,  3  T.  R.  125. 
Griffiths  V.  Hamilton,  12  Ves. 
298.  Jones  v,  Jones,  3  Meriv. 
171.  All  the  cases  on  this  sub- 
ject will  be  found  collected  and 
commented  on  with  great  ability 
in  Hargrave's  Law  Tracts,  p.  4S9, 
et  seq.  A  probate  obtained,  as  a 
matter   of  course,  on   a   Scotch 


confirmation,  under  stat.  21  &  22 
Vict.  c.  5(5  (seertn<e,p.  298),  stands 
on  the  same  footing  ;  ami  it  makes 
no  difference  that  proceedings  are 
pending  in  Scotland  for  a  reduc- 
tion of  the  confirniation :  Gum- 
ming V.  Fraser,  28  Beav.  614. 

(c)  Griffiths  v.  Hamilton,  12  Ves. 
307.  Ante,  p.  38,  n.  (m).  IH 
pp.  472,  473. 
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that  tha  Will  of  which  the  probate  has  been  granted  was 
forged :  for  that  would  be  directly  contrary  to  the  seal  of  the 
Court  in  a  matter  within  its  exclusive  jurisdiction  {d).  So 
tlie  probate  of  a  Will  conclusively  establishes  in  all  Courts 
that  the  Will  was  executed  according  to  the  law  of  the 
country  where  the  testator  was  domiciled  {e\. 

In  short,  without  the  constat  of  the  Court  of  Probate,  no 
ether  Court  can  take  notice  of  the  rights  of  representation  to 
personal  property ;  and  when  that  Court  has,  by  the  grant  of 
probate  or  letters  of  administration,  established  the  right,  no 
other  Court  can  permit  it  to  be  gainsayed  (/). 

By  the  Court  of  Probate  Act  (20  &  21  Vict.  c.  77,  s.  75),  Stat.  20&21 
"After  any  grant  of  administration,  uo  person  shall  have  s.  75. 
power  to  sue  or   prosecute   any  suit,  or  othcwise  act  as 
executor  of  the  deceased,  as  to  the  personal  estate  comprised 
ill,  or  affected  by,  such  grant  of  administration,  until  such 
administration  shall  have  been  recalled  or  revoked." 

So,  in  BoucMer  v.  Taylor  {g),  it  was  decided  by  the  House  After  scLtence 

of  Ecclesiasti- 


(.0  Noel  V.  Wells,  1  Sid.  359. 

(«)  Whicker  v.  Hume,  7  H.  of 
L.  124.  A  probate  is  conclusive 
evidence  that  the  instrument 
proved  was  testamentary  accord- 
iiis;  to  tlie  law  of  this  country,  but 
it  proves  nothing  else  :  Whicker 
f.Hume,  7  H.  nt  L.  124.  There- 
fore the  fact  that  probate  of  a  Will 
iias  been  granted  by  an  English 
Court  is  not  conclusive  that  the 
testator  was  domiciled  in  England, 
even  thougli  the  Will  is  in  such 
form  tliat,  though  admissible  as  a 
testamentary  instrument  accord- 
ing to  the  English  law,  it  would 
not  have  been  entitled  to  probate, 
according  to  the  law  of  the  country 
of  the  true  domicil  of  the  deceased : 
Bradford  v.  Young,  26  C.  D.  656  ; 
290,0.617.  And  it  would  seem 
from  the  decision  of  the  House  of 
Lords  in  Concha  w.  Concha,  11  App. 

W.E.— VOL.  I. 


Gas.  541,  that  even  though  the 
facts  had  been  such  that  the  Court 
in  gi-anting  probate  decided,  and 
necessarily  decided,  the  question  of 
domicil  (which  was  not  the  case  in 
Concha  v.  Concha),  yet  the  judg- 
me£t  would  not  have  bound  every- 
body as  a  judgment  in  rem,  but 
would  leave  open  the  question  of 
domicil,  so  far  as  regards  the 
distribution  of  the  residuary  sum 
of  the  testator's  property  after  all 
the  creditors,  who  had  a  right  to 
come  upon  it,  had  been  sufficiently 
paid  off. 

(/)  Attorney-General  V.Parting- 
ton, 3  Hurl.  &  C.  204.  lie  Ivory, 
10  C.  D.  .372. 

(«/)  4  Bro.  C.  708,  Toml.  edit. 
See  Hargrave's  Law  Tracts, 
pp.  472-476.  The  case  of  Bouchier 
V.  Taylor  was  much  discussed  in 
the  House  of  Lords  in  Concha 
^  n  H 
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of  Lords  that  after  a  sentence  in  the  Ecclesiastical  Court 
determining  the  question  who  are  the  next  of  kin  of  the  in- 
testate, and  granting  letters  of  administration  to  the  person 
found  to  be  such  next  of  kin,  the  Court  of  Chancery  is  pre- 
cluded from  directing  any  issue  to  try  that  question.  And 
this  decision  was  held  by  Lord  Lyndhurst  in  Barr  v.  Jack- 
son Qi)  (reversing  the  decree  of  Knight  Bruce,  V.-C.)  (i),  to  be 
a  binding  authority  for  the  proposition,  that  if  the  sentence 
of  the  Ecclesiastical  Court,  in  a  suit  for  administration,  tarns 
upon  the  question  of  which  of  the  parties  is  next  of  kin  to 
the  intestate,  such  sentence  is  conclusive  upon  that  question 
in  a  subsequent  suit  in  the  Court  of  Chancery,  between  the 
same  parties,  for  distribution  (k). 

Upon  this  principle  it  was  decided,  that  payment  of  money 
to  an  executor,  who  has  obtained  probate  of  a  forged  Will,  is 
a  discharge  to  the  debtor  of  the  deceased,  notwithstanding  the 
probate  be  afterwards  declared  null  in  the  Ecclesiastical 
Court,  and  administration  be  granted  to  the  intestate's  next 
of  kin  (J)  :  for  if  the  executor  had  brought  an  action  against 


V.  Concha  {ubi  sup.),  and  distin- 
guished on  the  ground,  Istly,  that 
the  question  as  to  which  the 
residuary  legatee  under  the  Will 
of  Alice  Merchant  was  held  bound 
by  reason  of  the  decision  against 
his  predecessor  in  title,  was  the 
very  point  which  had  to  be  decided 
by  the  Spiritual  Court  in  the  litiga- 
tion between  Dr.  Bouchier  and  the 
executors  of  Alice  Merchant :  and 
2ndly,  that  at  that  time  the 
Spiritual  Court  was  a  Court  of 
distribution  as  well  as  a  Court 
merely  to  determine  the  question 
of  the  validity  of  the  testament, 
and  to  grant  probate  (Jr  adminis- 
tration. 

(fc)  1  Phill.  C.  C.  582. 

(t)  1  Y.  &  Coll.  C.  C.  585. 

[k)  So  long  as  letters  of  adminis- 
tration remain  in  force  they  are 
conclusive     evidence     tliat     the 


administrator  to  whom  as  next 
of  kin  they  were  granted,  is  in 
fact  such  next  of  kin.  lie  Ivory, 
10  C.  D.  372,  per  Lusli,  J.,  374. 
In  Long  V.  Wakeling,  1  Beav.  4110, 
where  A.  B.  being  entitled  to  a 
fund  in  Court,  died,  and  adminis- 
tration was  granted  to  a  person,  as 
"the  natural  and  lawful  sister' 
of  A.  B. ;  and  it  appeared  from 
the  proceedings  in  tiie  cause,  that 
A.  B.  was  illegitimate,  the  Court 
refused  to  pay  the  fund  to  the 
administratrix,  buttlirected  it  to  be 
carried  over  to  a  separate  account, 
with  directions  that  it  sliould  not 
be  paid  out  of  Court  without 
notice  to  the  Crown. 

(l)  Allen  V.  Dundas,  3  T.  E.  125. 
See  also  Prosser  v.  Wagner,  1 C.  B., 
N.  S.  289,  and  stat.  20  &  21  Vict. 
c.  77,  s.  77,  post,  p.  500. 
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.„-  Jebtor,  the  latter  could  not  have  controverted  the  title  of 
the  executor,  at  .  jng  as  the  probate  was  unrepealed  :  and  the 
debtor  was  not  obliged  to  wait  for  a  suit,  when  he  knew  that 
no  defence  could  be  made  to  it  (?«). 

When  there  is  a  question,  whether  particular  legacies 
given  by  a  Will  are  cumulative  or  substituted,  it  is  often 
determined  by  the  circumstance  of  the  beque^  having  been 
given  by  distinct  instruments  («).  In  such  a  case,  if  the  pro- 
bate has  been  granted,  as  of  a  Will  and  codicil,  this  is  con- 
clusive of  the  fact  of  their  being  distinct  instruments,  though 
written  on  the  same  paper  (o). 

Tlie  probate  is  also  conclusive  as  to  every  part  of  tho  Will  Probate  con- 
in  respect  of  which  it  has  been  granted :  for  example,  in  ev^.y  part  of 
Plume  V.  Beale  ( p),  where  an  executor  proved  a  Will  of 


property,  and  then  brought  a  bill  in  equity  to  be 
relieved  against  a  particular  legacy,  on  the  ground  of  its 
liaving  been  interlined  in  the  Will  by  forgery,  Lord  Cowper 
dismissed  the  bill  with  costs,  observing,  that  the  executor 
might  have  proved  the  Will  in  the  Ecclesiastical  Court,  with 
a  particular  reservation  as  to  that  legacy  (q). 

But  though  Courts  of  Equity  were  bound  to  receive,  as  tes-  In  what  cases 
tamentary,  a  Will,  in  all  its  parts,  which  had  been  proved  in  Equity  will 
the  proper  spiritual  Court,  yet  Courts  of  Equity,  in  certain  "»*«'^^''^- 
oases,  affect  with  a  trust  a  particular  legacy  or  a  residur^^ 
t.qnest,  which  has  been  obtained  by  fraud  (r).     For  instance, 
if  the  drawer  of  a  Will  should  fraudulently  insert  his  own 


(m)  Allen  v.  Dimdas,  3  T.  R. 
129.  AVhere,  however,  a  sum  of 
i'tock  was  standing  in  the  name 
"f  a  testatrix,  which  her  executors 
overlooked,  and,  the  dividends 
I'oraaining  unclaimed,  the  stock 
«a3  transierred  to  the  National 
'onunissioners  ;  and  afterwards, 
one  Sanders  procui-ed  a  probate  in 
tbe  name  of  T.  Hunt,  of  a  forged 
«'iU  of  the  testatrix,  and  obtained 
a  transfer ;  it  was  held  by  Lord 
I^ngdale,  M.ll.,  that  the  probate 


did  not  authorize  a  payment  to 
Sandei's,  and  that  a  party  giving 
faith  to  the  probate  was  bound  to 
see  that  the  person  cluiming  imder 
it  was  a  real  T.  Hunt :  Ex  'parte 
JoUiffe,  8  Beav.  168. 

(«)  See  infra,  Pt.  ill.   Bk,   III. 
Ch.  II.  §  VIII. 

(o)  Baillie  v.  Butterfield,  1  Cox, 
392. 

(p)  1  P.  Wms.  388. 

iq)  See  ante,  p.  315  [t). 

(r)  Mitf.  Plead.  267, 4th  edit. 
]{  H  2 
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name,  iustead  of  that  of  a  legatee,  he  would  be  considered  in 
equity  as  a  trustee  for  the  real  legatee  («).  And  it  has  never 
been  thought  that  Courts  of  Equity,  by  declaring  a  trust,  in 
such  cases,  infringed  upon  the  jurisdiction  of  the  Ecclesiasti- 
cal Courts  (0. 

Again,  although  it  is  now  settled  that  a  Will  cannot,  either 
before  or  after  probate,  be  set  aside  in  equity,  on  the  ground 
that  the  Will  was  obtained  hy  fraud  on  the  testator,  yet  where 
prolate  has  been  obtained  hy  fraud  on  the  next  of  kin,  Equity 
interferes  and  either  converts  the  wrongdoer  into  a  trustee, 
in  respect  of  such  probate,  or  obliges  him  to  consent  to  a 
repeal  or  revocation  of  it  in  the  Court  in  which  it  was 
granted  (»)•  Thus  in  Barncshj  v.  PoiveU{v),  the  bill  sought 
to  be  relieved  against  a  paper  writing,  purporting  to  be  the 


(s)  Mar.riot  v.  Maniot,  1  Stra. 
666.  Mitf.  PI.  258,  4th  edit.  See 
post,  p.  473,  note  (/).  So  in 
Segrave  v.  Kirwan,  1  Beat.  157, 
the  executor,  who  was  a  hamster, 
had  himself  prepared  the  Will, 
the  rule  of  law  at  the  time  being, 
that  the  executor  was  entitled  to 
the  residue  unless  otherwise  dis- 
posed of,  or  unless  a  legacy  was 
bequeathed  to  him.  (See  post, 
Pt.  III.  Bk.  III.  Ch.  V.  §  11.)  And 
Sir  A.  Hart  held  that  it  was  the 
duty  of  the  executor  to  have  in- 
formed the  testator  that  such  was 
the  rule,  nnd  that  he  could  not  be 
allowed  to  profit  from  this  omis- 
sion, but  must  be  decreed  to  be  a 
trustee  for  the  next  of  kin.  See 
also  Bulkeley  v.  Wilford,  2  CI.  & 
F.  102.  S.  C.  8  Bligh,  111.  It 
was  held  by  Sir  J.  Stuart,  V.-C. 
(notwithstanding  the  case  of  Allen 
V.  McPherson,  post,  p.  472,  et  seq.) 
that  the  Court,  under  its  equitable 
jurisdiction  has  authority  to  de- 
clare an  attorney  a  trustee  for  the 
heir  at  law  and  next  of  kin  of  real 


and  personal  estate  given  him  by 
a  Will  prepared  by  himself,  wlicre 
he  has  improperly  taken  advan- 
tage of  tlie  testator's  ignoranci', 
or  allowed  him  to  remain  under 
a  mistaken  impression  which  in- 
fluenced the  gift :  Hindson  r, 
Weatherill,  1  Sm.  &  G.  609.  But 
this  decision  was  reversed  on 
appeal,  on  the  facts,  the  Lords 
Justices  declining  to  give  any 
opinion  on  *he  law  of  the  case : 
Lord  Justice  Turner,  however, 
distinguished  it  from  Segrave  f. 
Kirwan,  observing  that  in  that 
case  the  testator  had  no  intention 
to  benefit  Kirwan  the  counsel: 
5  De  G.  M.  &  G.  301.  Seealsi 
Walker  v.  Smith,  29  Beav.  394. 

(«)  1  Stra.  673.  Gilb.  Eq.  Rtf. 
209.    Fonbl.  Eq.  Bk.  4,Pt.2,c.l, 

B.  1,  n.  (a). 

(m)  Mitf.  PI,  357,  4th  edition. 

(t,-)  1  Ves.  Sen.  119,  284,  287. 
2  Roper,  Leg.  688,  3rd  edition ; 
recognized  by  Lord  Cottenliara  in 
Price  V.  Dewhurst,  4  M.  &  Cr.  85. 
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Will  of  the  plaintiffs  father,  under  which  the  defendant, 
Mansel  Powell,  claimed,  and  which  was  not  without  evidence 
to  support  it,  although  there  was  strong  suspicion  of  forgery  : 
It  was  also  sought  to  he  relieved  against  several  acts  of  the 
plaintiff  since  his  father's  death ;  such  as  the  decree  of  thu 
Court  of  Exchequer  against  him  and  a  sentence  in  the 
Prerogative  Court,  wherein  the  plaintiffs  consent  to  estahlish 
that  Will  hy  a  prohate  was  obtained,  and  a  conveyance  and 
iissnrances  made  by  him :  Lord  Hardwicke,  C,  directed  an 
issue,  with  a  special  direction  on  the  decretal  order,  to  know 
ou  what  foundation  the  jury  went,  if  they  found  against  the 
Will,  whether  upon  forgery,  or  any  particular  defect  in  the 
execution  ;   and  his  Lordship,  after  making  jome  observa- 
tions, with  respect  to  the  relief  against  the  decree  of  the 
Court  of  Exchequer,   proceeded   to   remark,    "  As    to    the 
sentence  of  the  Prerogative  Court,  as  at  present  advised,  that 
will  create  no  difficulty  if  the  Will  is  found  forged  ;  for  then 
the  plaintiflf 's  consent  appearing  to  have  been  obtainec  by 
the  misrepresentation  of  that  forged  Will,  that  fraud  infects 
the  sentence ;  against  which  the  relief  must  be  here  :  This  is 
not  absolute,  but  only  to  show  the  tendency  of  my  opinion 
upon  the  equity  reserved  after  the  trial ;  for  I  should  not 
scruple  decreeing  the  defendant,  who  obtained  that  probate, 
to  stand  as  a  trustee  in  respect  of  the  probate  ;  which  would 
not  overturn  the  jurisdiction  of  that  Court."     After  a  very 
long  trial  by  a  special  jury,  a  verdict  was  brought  in  against 
the  Will,  with  an   indorsement  that  it  was  grounded  on 
forgery,  and  not  on  any  defect  in  the  execution.     Upon  the 
equity  reserved.  Lord  Hardwicke  admitted  that  undoubtedly 
the  jurisdiction  of  the  Wills  of  personal  estate  l.I„.iged  to  the 
Ecclesiastical  Court,  according  to  which  law  it  must  be  tried, 
notwithstanding  the  Will  is  found  forged  by  a  jury  at  law, 
upon  the  examination  of  witnesses  ;  but  there  was  a  material 
difference  between  the  Court  of  Chancery  taking  upon  itself 
to  set  aside  a  Will  of  personal  estate  on  account  of  fraud  or 
forgery  in  obtaining  or  making  that  Will,  and  taking  from 
the  party  the  benetit  of  a  Will  established  in  the  Ecclesiasti- 
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cal  Court  by  his  fraud,  not  upon  the  testator,  but  the  person 
disinherited  thereby  :  That  fraud  in  obtaining  a  Will  infected 
the  whole ;  but  the  case  of  a  Will,  of  which  the  probate  was 
obtained  by  fraud  on  the  next  of  kin,  was  of  another  con- 
sideration (x) :  That,  in  the  case  before  him,  the  plaintiff  Lad 
given  a  covenant  to  the  defendant  to  do  all  acts  which  Powell 
should  require  of  him;  in  consequence  of  which,  a  special 
proxy  under  hand  and  seal  was  obtained  from  him,  confessing 
the  allegations  ;  upon  which  sentence  was  pronounced  of  pin- 
bate  to  the  defendants,  the  executors :  The  probate  depended 
on  that  deed :  and  it  was,  therefore,  proper  for  the  Court  to 
inquire,  and  set  it  aside  for  fraud,  if  proved ;  and  that  was 
the  ground  of  jurisdiction  in  the  Court  of  Chancery,  distinct 
from  the  Will  itself,  and  abstracted  from  the  general  juris- 
diction of  the  Ecclesiastical  Court  to  determine  of  a  Will  of 
personal  estate :  On  the  whole  circumstances  of  the  '■asc, 
his  Lordship  decreed,  that  the  defendants  should  consent  (//), 
in  the  Ecclesiastical  Court,  the  next  term,  to  a  revocation 
of  the  probate,  and  that,  after  such  revocation,  the  defen- 
dants should  have  a  fortnight's  time  to  propound  the  paper 
writing  in  the  Ecclesiastical  Court ;  on  failure  of  which,  his 
Lordship  said  he  would  compel  the  defendants  to  consent 
to   the  granting  administration  to  the  plaintiff:   and  his 


(x)  The  distinction  here  taken 
by  Lord  Hardwicke  wan  recog- 
nized by  Lord  Apsley  in  Meadows 
V.  Duchess  of  Kingston,  Ambl. 
764. 

{y)  Even  if  there  had  been  no 
such  decree  and  no  consent  by  the 
defendants,  it  would  seem  that  in 
a  suit  for  revocation  the  defen- 
dants would  have  been  estopped 
from  d(  nying  that  the  Will  was  a 
foi^ery.  Thus  in  Priestman  v, 
Thomas,  9  P.  D.  210,  in  an  action 
in  the  Probate  Division,  T.  and  G. 
propounded  an  earlier  and  P.  a 
later  Will,  The  action  was  com- 
promised, and  by  consent  verdict 


and  judgment  were  taken  fur 
establishing  the  earlier  Will. 
Subsequently  P.  discovered  that 
the  earlier  Will  was  a  forgery,  and 
in  action  in  the  Chancery  Division 
to  which  T.  and  G.  were  parties 
obtained  the  venlict  of  a  jurj'  to 
that  eflect  and  judgment  that  the 
compromise  should  be  set  asiilo. 
In  another  action  in  the  Prokte 
Division  for  revocation  of  tiie 
probate  of  the  earlier  Will  it  was 
held,  affirming  the  decision  of  tiie 
President  of  the  Probate  Division 
(9  P.  D.  70),  that  T.  and  G,  were 
estopped  from  denying  the  foi);ery. 
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Lordship  added,  "  I  think  I  ought  to  go  further ;  and 
although  I  shall  not  yet  decree  a  trust,  yet  even  now  I  shall 
be  warranted  to  decree  an  account  of  the  personal  estate,  to 
be  paid  into  the  Bank,  for  the  benefit  of  the  parties  entitled, 
which  for  security  was  done  in  Poicis  v.  Andrews  ;  and  the 
present  case,  from  all  the  ill  practice  that  has  been,  is 
stronger  than  that.  This  is  the  better  method,  to  avoid  any 
jealousy  of  infringing  on  the  Ecclesiastical  Court."  It  being 
insisted  for  the  plaintiff,  that  the  Court  ought  to  direct  no 
examination  of  the  said  paper  writing,  but  grant  a  perpetual 
injunction,  from  the  circumstances  of  its  being  produced 
and  found  with  the  forged  Will,  ?nd  its  reciting  a  forged 
deed;  his  Lordship  thought  this  would  be  a  very  good  de- 
fence in  the  Ecclesiastical  Court,  as  they  were  circumstances 
of  suspicion ;  but  that  it  would  be  going  too  far  to  say,  that, 
bfcause  of  ill  practice  in  one  Will,  he  should  have  no  right  as 
to  another. 

The  effect  of  this  decision  was  considered  in  the  case  of 
Gingell  v.  Home  (z).  There,  after  a  Will  of  personalty  had 
been  proved  per  testes  in  the  Ecclesiastical  Court,  a  bill 
was  filed  by  the  next  of  kin,  alleging  that  the  testator's 
signature  to  the  Will  was  obtained  when  he  was  not  of  sound 
and  disposing  mind ;  that  his  medical  attendants  were  not 
called  as  witnesses  when  the  probate  was  obtained ;  and  that 
ihe  evidence  of  the  testator's  incompetency  did  not  come  to 
the  knowledge  of  the  plaintiffs  until  after  the  time  allowed 
for  appealing  from  the  sentence  of  the  Ecclesiastical  Court 
had  expired ;  and  praying  that  the  Will  might  be  declared 
to  have  been  fraudulently  obtained,  and  that  the  residuary 
legatee  might  be  declared  a  trustee  for  the  plaintiffs :  A 
demurrer  to  the  bill  was  allowed  by  Sir  L.  Shadwell,  V.-C. : 
And  his  Honour  said,  he  had  long  considered  the  law  as 
settled,  that  there  is  no  method  of  escaping  from  the  effect  of 
probate,  unless  in  a  case  like  Barnesly  v.  Powell:  That  in 
the  present  case  no  fraud  was  practised  on  the  plaintiffs  in 


(z)  9  Sim.  539. 
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obtaining  probate  ;  and  this  bill,  therefore,  did  not  afford  any 
snch  materials  for  the  interference  of  the  Court  as  there  were 
in  Barncshj  v.  Powell,  in  which  Lord  Hardwicke  made  a 
decree  which  afforded  an  opportunity  of  having  the  matter 
reconsidered  in  the  Ecclesiastical  Court. 

The  subject  was  much  discussed  in  the  case  of  Allen  v. 
Mncj)herson  (a).  There  the  testator  had  by  his  Will  ami 
subsequent  cciiicils  bequeathed  considerable  property  to 
the  plaintiff,  and  made  also  other  bequests  to  other  relatives : 
he  afterwards,  by  a  further  codicil,  rev^oked  these  bequests, 
and  in  lieu  of  them  made  a  small  pecuniary  provision 
for  the  plaintiff:  The  bill  alleged  that  this  codicil  was 
obtained  by  false  and  fraudulent  representations,  made  by 
an  illegitii..''to  son  of  the  testator,  acting  in  confederacy 
with  the  defendant,  his  daughter  and  residuary  legatee,  as 
to  tho  character  and  conduct  of  the  plaintiff:  In  the 
Ecclesiastical  Court,  tho  plaintiff  had  unsuccessfully  resisted 
the  admission  to  probate  of  the  revoking  codicil,  on  the 
ground  that  it  had  been  obtained  by  undue  influence :  And 
the  bill  further  stated  that  the  appellant  was  confined  in  that 
Court  to  grounds  of  objection  which  aflected  the  codicil  as 
an  entire  instrument,  and  was  not  permitted  to  go  into 
the  case  stated  in  tho  bill  or  into  any  other  case  solely  re- 
lating to  the  parts  of  the  codicil  which  affected  only  the 
appellant :  To  this  bill  the  defendant  demurred :  Lord 
Iiangdale,  M.R.,  overruled  the  demurrer,  being  of  opinion 
that,  by  analogy  to  former  decisions,  as  the  bill  alleged  that 
the  revocation  had  been  procured  by  tho  fraud  of  the  de- 
fendant, tho  Court  of  Chancery  had  jurisdiction  to  deprive 
her  of  the  benefit  of  it,  and  to  declare  her  to  be  a  trustee  of 
that  to  which  the  law  entitled  her  for  the  benefit  of  the 
person  to  whoso  prejudice  the  fraud  was  practised  (h).  But 
this  decision  was  reversed  by  Lord  Lyndhurst,  C,  on  appeal, 
and  his  Lordship  relied  on  tho  distinction  taken  by  Lord 


fit- 


(a)  5  Beav.  469.     1  Pliil.  C.  C.  (ft)  5  Rear.  469. 

133.     III.  of  L.  191. 
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Hardwicke  (as  above  stated),  in  Barnesly  v.  Powell,  and 
recognised  by  Lord  Apsley  in  Meadows  v.  The  Duchess  of 
Kingston  (c),  between  fraud  on  the  testator  and  fraud  upon 
the  person  disinherited  thereby  :  His  Lordship  further  relied 
on  Kerrkh  v.  Branshy(d),  as  a  decision  of  the  House  of 
Lords  estabUshed  not  merely  that  a  Will  cannot  be  set  aside 
iu  Equity  for  fraud  (e),  but  further,  that  the  Court  of 
Chancery  has  no  jurisdiction  to  declare  the  fraudulent  lega- 
tee a  trustee  for  the  party  defrauded.  And  this  decision  was 
sfterwards  affirmed  on  appeal  to  the  House  of  Lords ;  their 
Lordships  holding  that  the  Ecclesiastical  Court  had  juris- 
diction to  refuse  and  ought  to  have  refused  probate  of  that 
part  of  the  codicil  which  aflfectcd  the  appellant,  because, 
giving  credit  to  the  facts  stated  by  the  bill  and  admitted  by 
the  demurrer,  that  part  of  the  codicil  was  not  the  will  of 
the  testator,  having  been  obtained  by  a  fraud  practised  on 
him ;  but  that  the  proper  course  would  have  been  to  appeal 
to  the  Privy  Council  in  order  to  set  the  matter  right,  and 
not  to  file  a  bill  in  Equity,  which  was,  in  effect,  an  attempt 
to  review  the  decision  of  a  Court  ot  Probate  by  the  Court 
of  Chancery  (/). 


(c)  Ambl.  762.  Ante,  p.  470, 
nute  (x). 

((/)  7  Bro.  P.  C.  437.  Ante, 
l'.  464,  n.  (c). 

(e)  But  Lord  Abinger,  C.B.,  in 
his  ju(l},'inent  in  Middletoii  v. 
Sherburne,  4  Y.  &  ColL  Exch.  C. 
^)o8,  argued  with  much  pains  thiit 
in  Kerrich  v.  Bransby,  the  bill  wns 
ilismissed  on  ti'e  merits,  and  that 
the  case  is,  therefore,  no  authority 
fur  the  proposition  that  a  Will 
cannot  lie  set  aside  in  equity  for 
Irani— That,  however  (observed 
W  Lyndhurst,  in  Allen  v.  Mac- 
I'herwn,  1  Phil.  C.  C.  146),  has 
not  been  the  undprgtanding  of  the 
profession,  and  Lord  Hardwicke, 
wlio   probably    was    acqnainted 


with  the  history  of  the  case, 
expressly  states  in  Barnesly  i-. 
Powell,  that  it  was  decided  on 
the  question  of  jurisdiction.  And 
Lord  Eldon,  in  Ex  parte  Feuron,  .'i 
Yes.  (53.3,  (547,  observed  tliat  it  was 
determined  in  Kerrich  v,  Bransby 
that  the  Court  of  Chancery  could 
not  take  any  cognizance  of  Wills 
of  personal  jstate  as  to  matter  of 
fraud. 

(/)  iH.ofL.  191.  Lords  Lynd- 
hurst, Brougham,  and  Campbell 
were  of  opinion  that  the  decree 
should  be  attirnied,  dmentientibm 
Lords  Cottenham,  C,  and  Lang- 
dale,  M.R.  Lord  Lyndhurst,  in 
the  course  of  delivei'ing  his 
opinion,  observed  as  to  the  ease 
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Further,  the  Court  of  construction,  may,  under  particular 
circumstances,  so  construe  an  instrument,  of  which  probate  has 
been  obtained,  as  to  render  it  ineffectual.  Thus  in  Gmdet 
V.  Standerwick  (g),  a  paper  was  pioved  in  the  Spiritual 
Court  as  a  Codicil  of  the  testator,  which  was  signed  by  the 
executors  and  others,  and  purported  to  be  an  acknowledg- 
ment of  what  they  understood  to  be  the  will  of  the  testator, 
when  he  was  unable  to  speak,  in  favour  of  c^'tain  legatees ; 
and  a  bill  having  been  filed  in  equity,  a  question  was  raised 
whether  they  were  entitled  to  their  legacies  under  this 
paper  proved  as  a  codicil :  Sir  Lloyd  Kenyon,  Master  of  the 
Bolls,  said  that,  as  it  had  been  proved  in  the  Spiritual  Court, 
he  was  bound  to  receive  it  as  a  testamentary  paper;  but 
having  so  done,  the  Court  of  Equity  was  to  construe  it :  Now 
the  effect  of  this  codicil  was  only  that  the  parties  iiti'lerstflod 
it  to  be  the  Will  of  the  testator  that  the  asserted  legatees 
should  have  legacies,  and  the  heir  promised  to  perform 
this ;  but  the  Court  could  not  convert  the  promise  of  the 
heir  into  the  Will  of  the  testator ;  and  his  Honour,  therefore, 
thought  that  this  paper,  though  testamentary,  yet  operated 
nothing. 

Again,  in  Walsh  v.  Gladstone  (/t),  the  testator  had  drawn 
two  cheques  on  his  banker  in  favour  of  two  of  his  servants, 
with  a  direction  that  the  cheques  should  be  presented  after 
hie  death :  about  a  year  afterwards  he  made  a  formal  Will, 
in  which,  among  other  bequests,  he  gave  an  annuity  to  each 


mentioned  by  Gilbert,  C.B.,  in 
Marriot  v.  Mariiot  {ante,  p.  468, 
n.  (s) ),  of  tbe  drawer  of  the  Will 
fraudulently  inserting  his  own 
name  instead  of  that  of  the  legi'tee, 
that  if  probate  were  refused  in 
such  a  case,  on  account  of  the 
fraud,  the  real  legatee  would  lose 
his  legacy.  And  his  lordship 
added,  that  he  thought  it  would 
be  found,  on  examining  the  cases 
in  which  the  House  of  Lords  liad 


declared  a  legatee  or  executor  *o 
be  a  trustee  for  other  persons,  that 
they  have  been  either  ([uestious  of 
construction,  or  cases  in  whicli  tlie 
party  had  been  named  as  trustee, 
or  had  engaged  to  take  ns  sudi, 
or  in  whicli  the  Court  of  Pn)liiiti' 
c(juld  afford  no  adeiiuate  or  iiroinr 
remedy.  Sc^e  also  Melliuisli  r, 
Milton,  3  C.  D.  27. 

((/)  2  Cox,  16. 

{h)  13  Sim.  261. 
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of  the  two  servants,  and  the  residue  of  his  personal  estate 
to  certain  other  persons,  and  revoked  all  former  Wills :  After 
his  death  all  the  three  instruments  were  admitted  to  probate 
as  constituting,  together,  his  last  Will :  and  it  was  held  by 
Shadwell,  V.-C,  that,  although  he  was  bound  by  the  deci- 
sion of  the  Ecclesiastical  Court,  to  consider  the  two  cheques 
as  part  of  the  Will,  yet  that  nothing  which  that  Co'irt  had 
done  in  the  way  of  construction,  would  bind  the  Court  of 
Chancery;  and  his  Honour  proceeded  to  state  that  his 
opinion,  sitting  in  the  Court  of  Construction,  was  that  the 
bequests  made  by  the  cheques  were  revoked  by  the  Will ; 
and  he  decreed  accordingly.  This  decision  was  afterwards 
affirmed  by  Lord  Lyndhurst,  C.  (i),  who  considered  the 
question  as  one  of  construction,  which  it  was  within  the 
competence  of  the  Court  of  Chancery  to  determine,  notwith- 
standing the  probate  granted  by  the  Ecclesiastical  Court: 
And  his  Lordship  relied  on  the  case  above  stated,  of  Gawler 
V.  Standcrwick,  and  also  that  of  Campbell  v.  Lord  Radnor  (k), 
in  which  it  was  declared  that  the  first  codicil,  which  had 
been  admitted  to  probate,  was  to  be  considered  as  virtually 
revoked  by  the  second  (I). 

Accordingly  in  Thornton  v.  Curlinfi  (m),  Lord  Eldca,  C, 
expressed  his  opinion  that  if  a  British  subject  domiciled  in 
a  foreign  country,  by  his  Will  appoints  an  executor,  but 
makes  a  disposition  of  his  personal  property,  which,  though 
valid  by  the  laws  of  England,  is  invalid  by  the  laws  of  that 
foreign  country,  the  Court  of  CLancery  is  at  liberty,  not- 
withstanding probate  may  have  been  granted  in  this  country, 
to  hold  that  the  Will  has  no  operation  beyond  appointing 
the  executor :  And  his  Lordship  observed  that  although, 
as  the  Ecclesiastical  Court  had  granted  probate  of  the  Will, 
lie  must  take  it  to  be  a  Will,  yet  what  purt  of  the  con- 
tents of  that  Will  was    effectual,   and    in    what   way   the 


(i)  1  Pliill.  C.  C.  294. 

(t)  1  Bro.  C.  C.  171. 

(')  See  Po,f,  Pt.   III.    Bk.   in. 


Ch.  II.  §  VII. 
(m)  8  Sim.  310. 
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Court  should  determine  on  the  property,  was  quite  a  different 
thing  (n). 

So  in  Campbell  v.  Beavfoy  (o),  a  plea  by  an  executor  who 
has  proved  a  Will,  that  "  the  testator  was  at  the  date  of  his 
Will,  and  also  at  the  time  of  his  death,  domiciled  in  Fnnce, 
and  that  all  the  bequests  of  the  personal  estate  affected  to 
be  made  by  it  are  by  the  law  of  France  null  and  void,"  was 
held  by  Wood,  V.-C,  to  be  a  good  plea  in  bar  to  a  suit  hy 
a  legatee  under  the  Will  for  payment  of  his  legacy  and  for 
administration  of  the  personal  estate  of  the  testator. 

So  in  Loffus  v.  Maw{p),  which  there  has  already  hcen 
occasion  to  state,  a  revoking  codicil,  though  it  had  been 
admitted  to  probate,  was  not  allowed  under  the  circumstances 
to  have  any  revoking  effect  (q). 

Under  the  law  before  the  passing  of  the  Court  of  Probate 
Act  (1857),  the  jurisdiction  of  the  Ecclesiastical  Court  was 
confined  to  goods  and  chattels ;  it  had  no  power  of  admin- 
istration over  other  property;  and  therefore  its  judgments 
would  bind  those  only  who  claim  an  interest  in  personal 
property.  Hence  the  probate  was  not  conclusive  evidence, 
or  oven,  it  should  seem,  admissible  evidence,  that  the  instru- 
ment was  a  Will,  so  as  to  pass  copyhold  or  customary  estate, 
or  so  as  to  operate  as  a  sufficient  execution  of  a  power  to 
charge  land  (r). 

Again,  it  has  already  appeared  (s),  that  to  establish  in 
evidence  the  Will  of  a  married  woman  made  in  execution  of 
a  power,  probate  of  it  in  the  Court  of  Probate  is  first  neces- 
sary, in  order  to  confirm  judicially  its  testamentary  nature : 
But  formerly  the  production  of  such  a  probate  would  not 
alone  have  been  sufficient  to  induce  a  Court  of  Equity  to 
act  upon  it ;  for  there  were  other  special  circumstances  which 
might  have  been  required  to  give  the  instrument  effect  as  a 


(n)  See  Conchu  u.  Concha,  11 
App.  Cas.  641.  Bradforti  v. 
Young,  29  C.  D.  617. 

(o)  Johns.  320. 

(p)  3  Giff.  692. 


(q)  Ante,  iK  109,  n.  (i). 
(r)  Hume  v.  Rundell,  Madd.  & 
Geld.  331. 

(«)  Ante,  pp.  50,  328. 
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valid  appointment,  viz.,  attestation,  sealing,  &c.,  with  which 
circumstances  the  Temporal  Courts  did  not  trust  the  judg- 
ment of  the  Spiritual  Court.  The  witnesses,  therefore,  to 
these  facts,  must  have  been  examined  in  chief  to  prove  that 
the  Will  was  the  wife's  act,  &c. ;  and  if  an  attestation  were 
not  required  by  the  power,  still  her  signature  must  have 
been  proved  it).     But  by  the   10th   section  of  the  Wills  Stat,  i  Vict. 

•  c.  26  8.  10, 

Act  all  such  additional  varieties  in  the  execution  of  testa-    ■     »  •     • 
mentary  appointments  have,  in  effect,  been  abolished. 

Further,  as  the  Court  of  Probate  had  no  jurisdiction  to 
authenticate  a  Will,  as  far  as  it  relates  to  real  estate,  it  was 
held  that  the  probate  was  no  evidence  at  all  of  the  validity 
or  contents  of  a  Will,  as  to  such  property  («)»  not  even 
when  the  original  Will  was  lost  {x),  except  indeed  as  a  mere 
copy. 

So  on  an  indictment  for  forging  a  Will,  probate  of  that 
tVill  unrepealed  is  not  conclusive  evidence  of  its  validity  so 
as  to  he  a  bar  to  the  prosecution  (,(/). 

It  must  also  be  observed,  that  although  the  sentences  of 
the  Court  of  Probate  are  conclusive  evidence  of  the  right 
directly  determined,  yet  they  are  not  so  of  any  collateral 
matter,  which  may  possibly  be  collected  or  inferred  from  the 
sentence  by  argument  {z).  Therefore  letters  of  administration 
which  have  been  granted  to  a  person  as  administrator  of  the 
effects  of  A.  B.  deceased,  are  not  prima  facie  evidence  of 
A.  B.'s  death  (a). 


(/)  Rich  V.  CockeU,  9  Ves.  376. 
See  aUo  Morgan  v.  Annis,  3  De  O. 
k  Sm,  461,  where  Knight  Bruce, 
V.C.,  said  he  had  no  doubt  the 
Court  of  Chancery  had  jurisdic- 
tion to  decide  on  the  validity  of 
the  execution  of  a  testamentary 
power  over  personalty,  with  refer- 
ence to  the  donee's  state  of  mind 
»t  the  time  of  the  alleged  execu- 
tion, 

(tt)  Bull,  N.  P.  24o. 

W  Doe  V.   Calvert,  2  Campb. 


389. 

(;/)  Rex  V.  Buttery,  Russ.  &  Ry. 
C.  C.  R.  342.  Rex  v.  Gibson,  ilnd. 
343,  n.  (a).  It  is  said  in  Rex 
V,  Vincent,  1  Stra.  481,  that  the 
probate  was  admitted  an  conclu- 
sive evidence  on  a  similar  prose- 
cution :  but  that  case  must  now  be 
considered  as  overruled. 

(z)  Blackham's  case,  1  Sulk. 
290. 

(a)  Thompson  v.  Donaldson,  3 
Enp.  N.  P.  C.  63.     Moons  v.  De 
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Alterations  in 
the  law  as  to 
the  effect  of 
probate  as  to 
real  estate. 

Stat.  2,0  &  21 
Vict.  c.  71. 
8.  61.  Where  a 
Will  affecting 
real  estate  is 
proved  in 
solemn  form, 
or  is  the  sub- 
ject of  a  con- 
tentious pro- 
ceeding, the 
heir  and 
persons 
interested  in 
the  real  estate 
to  be  cited. 
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Likewise,  though  no  evidence  was  receivable  to  impeach 
the  probate  or  the  letters  of  administration,  being  the 
judicial  acts  of  a  Court  having  competent  authority,  yet  it 
might  be  proved  that  the  Court  whi  ;h  granted  them  had  no 
jurisdiction,  and  that  therefore  their  proceedings  were  a 
nullity  (/).  So  it  may  be  proved  that  the  supnosed  testator 
or  intestate  is  alive :  for  in  such  case  the  Court  of  Probate 
can  have  no  jurisdiction,  nor  their  sentence  any  effect  (c). 
And  it  may  be  shown  that  the  seal  attached  to  the  supposed 
probate  has  been  forged;  for  that  does  not  impeach  the 
judgment  of  the  Court  of  Probate  (d) :  or  that  the  letters 
testamentary  have  been  revoked ;  for  this  is  in  affirmance  of 
its  proceedings  (e). 

Very  material  alterations  of  some  of  the  doctrines  above 
stated  were  i ■.  produced  by  the  Court  of  Probate  Act,  1857 
(20  &  21  Vict.  c.  77). 

By  sect.  61  of  thut  statute,  "  Where  proceedings  are  taken 
"  under  tnis  Act  for  proving  a  Will  in  solemn  form,  or  for 
"  revoking  a  probate  of  a  Wili,  on  the  ground  of  the  iu- 
"  validity  thereof,  or  where  n.  any  other  contentious  cause  or 
"  matter  under  this  Act  the  validity  of  a  Will  is  disputed, 
"  unless  in  the  several  cases  aforesaid  the  Will  affects  only 
"  personal  estate,  the  heir  at  law,  devisees  and  other  persons 
"  having  or  pretending  interest  in  the  real  estate  affected  by 
"  the  Will  shall,  subject  to  the  provisions  of  this  Act,  and 
"  to  the  rules  and  orders  under  this  Act,  be  cited  to  see  pro- 
"  ceedings,  or  otherwise  summoned  in  like  manner  as  the 
"  next  of  kin,  or  others  having  or  pretending  interest  in  the 


Bernales,  1  Russ.  Chan.  Cas.  .301 
(but  see  Frencli  v.  French,  Dick. 
268,  where  Lord  Hurdwicke,  under 
particular  circumstances,  admitted 
the  probate  as  proof  of  the  testa- 
tor's death).  However,  if  the 
plaintiff  sues  an  executor  or 
administrator,  and  there  is  no 
plea  of  ne  wiijttes  ewcutor  or  admin- 
iatrator,  the  plaintiff's  right  to  sue 


is  admitted,  and  theri'fore  no  evi- 
dence cuu  be  reiiuired  of  tlic  lealli 
of  the  testat(jr  or  intestate :  LlovJ 
i\  Finlaj'Bon,  2  Esp.  5G4, 

(b)  Allen  v.   Dundos,  3 
130. 

((0  Ibid. 

(d)  Murriot  i'.  Mairiot,  1 
671. 

(e)  Bull.  N.  P.  247. 


T.  R. 


StRi. 


Il  :'-?■« 
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"  personal  estate  affected  by  a  Will,  should  bo  cited  or  sum- 
"  moned  and  may  be  permitted  to  become  parties,  or  inter- 
"  vene  for  tbeir  respective  interests  in  such  real  estate,  subject 
"to  such  rules  and  orders,  and  to  the  discretion  of  the 
"  Court "(/). 

And  by  sect.  62,  "  Where  probate  of  such  Will  is  granted, 
"  after  such  proof  in  solemn  form,  or  where  the  validity  of 
"  the  Will  is  otherwise  declared  by  the  decree  or  order  in 
"  sach  contentious  cause  or  matter  as  aforesaid,  the  probate, 
"  decree,  or  order  respectively  shall  enure  for  the  benefit  of 
"  all  persons  interested  in  the  real  estate  affected  by  such 
"  Will,  and  the  probate  copy  of  such  Will,  or  the  letters  of 
"  administration  with  such  Will  annexed,  or  a  copy  thereof, 
"  respectively,  stamped  with  the  seal  of  her  Majesty's  Court 
"  of  Probate,  shall  in  all  Courts,  and  in  all  suits  and  pro- 
"ceedings  affecting  real  estate  of  whatever  tenure  (save 
"proceedings  by  way  of  appeal  under  this  Act,  or  for  the 
"  revocation  of  such  probate  or  ad»x.inistration),  be  received 
"  as  conclusive  evidence  of  tho  validity  and  contents  of  such 
"  Will,  in  like  manner  as  a  probate  is  received  in  evidence  in 


Sect.  62. 
Where  the 
Will  is  proved 
in  solemn 
form,  or  its 
validity  other- 
wise decided 
on,  the  decree 
of  the  Court 
to  be  binding 
on  the  persons 
interested  in 
the  real  estate. 
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If 


(/)  The  affidavit  on  which  an 
application  to  cite  the  persons 
interested  in  the  real  estate  affected 
l>r  a  Will  in  dispute  is  based,  must 
state  not  only  that  it  disposes  of 
iral  estate,  but  that  it  was  exe- 
cuted according  to  the  law  of 
Eugland  and  at  a  date  since  the 
Wills  Act  canie  into  operation : 
Campbell  «.  Lucy,  L.  E.  2 
P.  &  D.  209.  Where,  in  a  suit 
commenced  by  caveat,  the  party 
propounding  a  Will  wishes  to  cite 
the  heir  at  law  unc'er  this  section, 
Wore  pleas  have  been  filed  con- 
testing the  vaUdity  of  the  Will,  he 
must  make  an  affidavit  that  he 
intends  to  proceed  and  prove  the 
Will  in  Bolemn  form  :  Peacock  v. 
I*we,L.  R.,  1  P.  &  D.  311.  In 
i«  action  as  to  the  validity  of  u 


Will  the  Court  refused  to  order 
the  assignee  of  the  heir  at  law  of 
the  testatrix  to  be  cited  as  a  person 
having  or  pretending  interest  in 
the  real  estate  affected  by  the  Will : 
Jones  V.  Jones,  7  P.  D.  66.  The 
provisions  of  the  above  section  are 
not  altered  by  the  Judicature  Acts 
and  the  rules  therein  contained, 
therefore  in  order  that  a  decree  in 
a  testamentary  suit  may  bind  the 
heir  at  law  or  devisee  of  real 
estate,  a  citation  should  be  taken 
out  against  them  under  the  pro- 
visions of  the  above  section,  not- 
withstanding the  directions  of 
R  S.  C.  1883,  Oi-d.  XVI.,  rule  11 
[R.  S.  C.  1875,  Ord.  xvi.,  rule  13]. 
Kennaway  v.  Kennuway,  1  P.  D. 
148. 
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matters  relating  to  the  personal  estate  ;  and  where  probate 
is  refused  or  revoked  on  the  ground  of  the  invalidity  of 
the  Will,  or  the  invalidity  of  the  Will  is  otherwise  declared 
by  decree  or  order  under  this  Act,  such  decree  or  order 
shall  enure  for  the  benefit  of  the  heir  at  law  or  other  per- 
sons against  whose  interest  in  real  estate  such  Will  might 
operate,  and  such  Will  shall  not  be  received  in  evidence  in 
any  suit  or  proceedings  in  relation  to  real  estate,  save  iu 
any  proceeding  by  way  of  appeal  from  such  decrees  or 
orders"  {g). 

And  by  sect.  G3,  "  Nothing  herein  contained  shall  make  it 
necessary  to  cite  the  heir  at  law  or  other  persons  having  or 
pretending  interest  in  the  real  estate  of  a  deceased  person, 
unless  it  is  shown  to  the  Court  and  the  Court  is  satisfied 
that  the  deceased  was,  at  the  time  of  his  decease,  seised  of 
or  entitled  to  or  had  power  to  appoint  by  Will  some  real 
estate  beneficially,  or  in  any  case  where  the  Will  pro- 
pounded, or  of  which  the  validity  is  in  question,  would  not 
in  the  opinion  of  the  Court,  though  established  as  to  per- 
sonalty, affect  real  estate  ;  but  in  every  such  case,  and  in 
any  other  case  in  which  the  Court  may,  with  reference  to 
the  circumstances  of  the  property  of  the  deceased  or  other- 
wise, think  fit,  the  Court  may  proceed  without  citing  the 
heir  or  other  persons  interested  in  the  real  estate:  pro- 
vided, that  the  probate,  decree  or  order  of  the  Court  shall 
not  in  any  case  affect  the  heir  or  any  person  in  respect 
of  his  interest  in  real  estate,  unless  such  heir  or  per- 
son has  been  cited  or  made  party  to  the  proceedings,  or 
derives  title  under  or  through  a  person  so  cited  or  made 
party  "(/O. 


¥4 


11      •'- 


{g)  This  clause,  as  likewise  the 
6l8t  section,  ante,  p.  478,  and  sec- 
tions 63  and  64,  infra,  are  not  appli- 
cable to  Wills  executed  before  the 
Wills  Act,  or  which  in  whole  or 
in  part  have  been  executed  not  in 
accordance  with  the  requirements 
of  the  Wills  Act:    Campliell  v. 


Lwcy,  2  L.  R.,  P.  &  D.  209. 

(A)  See  ante,  p.  284,  and  the 
Rule  78  (Contentious)  there  stated, 
as  to  obtaining  the  requisite  order 
authorising  the  citation  of  tlie 
heir,  &c.  S&i  also  the  cases  cited, 
ibid.,  not.  \,J),  as  to  the  coiistiui;- 
tion  of  the  rule. 
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And  by  sect.  64,  "  In  any  action  at  law  or  suit  in  equity, 
"  where,  according  to  the  existing  law,  it  would  be  necessary 
"  to  produce  and  prove  an  original  Will  in  order  to  establish 
"  a  devise  or  other  testamentary  disposition  of  or  affecting 
"  real  estate,  it  shall  be  lawful  for  the  party  intending  to 
"  establish  in  proof  such  devise  or  other  testamentary  disposi- 
"  tioD,  to  give  to  the  opposite  party,  ten  days,  at  least,  before 
"  the  trial  or  other  proceeding  in  which  the  said  proof  shall 
"  be  intended  to  be  adduced,  notice  that  he  intends  at  the 
"  said  trial  or  other  preceding  to  give  in  evidence,  as  proof 
"  of  the  devise  or  other  testamentary  disposition,  the  probate 
"  of  the  said  Will  or  the  letters  of  administration  with  the 
"  Will  annexed,  or  a  copy  thereof,  stamped  with  any  seal  of 
"  the  Court  of  Probate ;  and  in  every  such  case  such  probate 
"  or  letters  of  administration,  or  co^y  thereof  respectively, 
"stamped  as  aforesaid,  shall  be  sufficient  evidence  of  such 
"Will  and  of  its  validity  and  contents,  notwithstanding 
"the  same  may  not  have  been  proved  in  solemn  form,  or 
"  have  been  otherwise  declared  valid  in  a  contentious  cause 
"  or  matter,  as  herein  provided,  unless  the  party  receiving 
"  such  notice  shall,  within  four  days  after  such  receipt,  give 
"  notice  that  he  disputes  the  validity  of  such  devise  or  other 
"  testamentary  disposition  "  (i). 

It  will  be  observed,  that  unless  the  Will  has  been  proved 
in  solemn  form  and  its  validity  declared  by  decree  or  order, 
80  as  to  fall  within  the  62nd  section,  it  will  still  be  neces- 
sary to  produce  the  original  Will,  if  notice  of  disputing  the 
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Sect.  64.    Tro- 
bute  or  office 
copy  to  be 
evidence  of  the 
Will  in  suits 
concerning  real 
estate,  save 
wheru  the 
validity  of  the 
Will  is  i)ut  in 
isiiue. 


(i)  The  true  meaning  of  this 
provision  appears  to  be  that  when 
a  notice  lias  been  gl.  -^n  of  the 
intention  to  use  the  probate  in 
evidence,  and  the  other  side  do  not 
give  a  counter  notice  within  four 
'lays,  the  probate,  witliout  more, 
will  be  admissible  evidence  of  a 
Will  and  its  contents  as  to  realty, 
and  will  be  primd  facie  evidence 
of  the  validity  of  the  Will  and 

W.E.— VOL.  I. 


the  competence  of  the  testator  :  in 
other  words  the  probate  alone  will 
be  sufficient  evidence  to  go  to  the 
jury  of  a  devise  of  realty,  but  there 
is  nothing  to  prevent  the  other 
side  from  showing  by  evidence  that 
the  Will  is  not  valid,  or  that  the 
testuior  was  not  competent : 
Barraclough  v.  Greenhough,  L.  E., 
2  Q.  B.  612  [reversing  S.  C,  L.  R., 
2  Q.  B.  1]. 
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validity  be  given  under  the  e4th  section.  But  such  notice 
will  be  given  at  the  peril  of  having  to  pay  the  costs  of  the 
production  and  proof  of  the  Will  {k). 

For  by  sect.  65,  it  is  enacted,  that  "  In  every  case  in 
"  which,  in  any  such  action  or  suit,  the  original  Will  shall 
"  be  produced  and  proved,  it  shall  be  lawful  for  the  Court 
"  or  Judge  before  whom  such  evidence  shall  be  given  to 
"  direct  by  which  of  the  parties  the  costs  thereof  shall  be 
"  paid." 

In  L'Fit  V.  L'Batt  (1),  there  was  a  French  Will,  the 
original  whereof  was  proved  in  French,  and,  under  it  in  the 
same  probate,  the  Will  was  translated  into  English,  but  it 
appeared  to  be  falsely  translated ;  upon  which  it  was  ob- 
jected, that  the  translation  being  part  of  the  probate,  and 
allowed  in  the  Spiritual  Court,  it  must  bind  :  and  the  appli- 
cation must  be  to  the  Spiritual  Court  to  correct  the  mis- 
takes in  the  translation,  which  until  then  must  be  concIasiTe: 
but,  hy  the  Master  of  the  Rolls  (m),  nothing  but  the  original 
is  part  of  the  probate,  neither  hath  the  Spiritual  Court 
power  to  make  any  translation  :  and  supposing  the  original 
Will  was  in  Latin  (as  was  formerly  very  usual)  and  there 
should  happeu  to  be  a  plain  mistake  in  the  translation  of 
the  Latin  into  English,  surely  the  Court  might  determine 
according  to  what  the  translation  ought  to  be :  And  so  it 
was  done  in  that  case. 

In  Havergal  v.  Harrison  («),  where  the  words  in  the  pro- 
bate were  "  brother  and  sister,"  and  it  was  suggested  that 
in  the  original  Will  the  words  were  "  brothers  and  sister," 
Lord  Langdale,  M.R.,  said,  he  was  bound  by  the  probate, 
but    if,  on  the  production  of  the   original  Will,  a  doubt 


(ifc)  Tiie  absence  of  notice  may, 
it  would  seem,  be  waived  or  tlie 
Court  may  adjourn  the  case  to 
allow  of  the  notice  being  given, 
or  to  allow  proof  of  the  Will 
per  testes:  Hilliard  v.  Eiffe,  L.  R., 

(0  1  P.  Wms.  526.    It  seems 


from  lie  Cliffe's  Trusts,  W.  X. 
1892,  p.  66,  that  the  Court  of 
Construction  will  look  at  tl:c 
foreign  original  even  wliere  an 
English  translation  only  is  proved, 

(m)  Sir  Joseph  Jekyll. 

(n)  7  Beav.  49. 
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existed  as  to  the  accuracy  of  the  probate  copy,  the  Court 
vonld  give  an  opportunity  to  the  parties  to  apply  to  the 
Ecclesiastical  Court  to  set  it  right.  Accordingly,  in  Oppen- 
heim  v.  Henry  (o),  coram  Wood,  V.-C,  where  the  probate 
copy  of  a  Will  was  in  these  words :  "I  release  my  sons 
from  all  claims  due  to  me  by  bonds  on  moneys  advanced  to 
them  by  me,"  and  his  Honour  was  desired  to  look  at  the  ori- 
ginal Will,  in  order  to  ascertain  whether  the  word  written 
"on"  m  the  probate  was  not  "or"  in  the  Will,  the  learned 
Judge  declined  to  do  so,  and  said  that  looking  at  the  Will 
to  ascertain  the  alleged  inaccuracy  of  the  probate  was  quite 
different  from  the  case  of  a  question  arising  on  the  punc- 
tuation of  the  Will,  or  on  the  introduction  of  a  capital 
letter,  or  other  mark  indicating  where  a  sentence  was  in- 
tended to  begin,  and  which  might  affect  its  sense. — The  law 
seems  not  to  be  settled  on  the  point  last  suggested  by  his 
Honour,  riz.,  whether,  and  in  what  cases,  the  Court  will  look 
at  the  Will  itself  in  order  to  derive  aid  in  its  construction 
from  the  punctuation,  or  manner  of  writing,  or  from  other 
appearances  on  the  face  of  it.  In  Compton  v.  Bloxham  (p), 
coram  Knight  Bruce,  V.-C,  his  Honour  relied,  in  construing 
a  Will,  on  the  circumstance  that  certain  words  began  an 
entirely  new  sentence ;  and  he  begged  to  have  it  observed, 
that  although  it  was  a  Will  of  personalty,  he  had  sent  for  and 
examined  the  original  Will,  and  had  been  influenced  by  it  in 
his  construction.  Again,  in  Shea  v.  Bo8chetti{q),  where  a 
facsimile  probate  of  a  Will,  with  certain  passages  of  it  struck 
through,  had  been  granted.  Sir  J.  Romilly,  M.R.,  expressed 
his  opinion  that,  whether  the  Court  of  Probate  grants  a 
facsimile  probate  or  not,  the  Court  of  Chancery  is  bound  to 
look  at  anything  in  the  original  Will  itself  which  may  aid 
and  assist  it  in  coming  to  a  correct  conclusion  as  to  the  con- 
struction to  be  put  upon  the  contents  of  the  Will.  So  in 
Manning  v.  Purcell  (r),  it  appears  that  the  Lords  Justices 


(o)  9  Hare,   802,   note  (fc)   to 
Walker  ».  Tippin. 
(?)  2  Coll.  201. 


{q)  IRBeav.  321. 

(r)  7  De  Gt.  M.  &  G.  55. 
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in  construing  a  Will  of  personalty,  ordered  the  origiual 
Will  to  be  produced,  and  had  regard  to  certain  erasures 
appearing  therein,  but  which  had  been  omitted  in  the 
probate,  notwithstanding  that  counsel  objected  that  the 
probate  copy  could  alone  be  looked  at.  And  in  the  case  of 
He  Harrison  (»),  where  a  testatrix  in  making  her  Will  used 
a  law  stationer's  form,  which  was  partly  in  print,  blanks  being 
left  in  it,  which  were  to  be  filled  up  by  the  person  who  made 
use  of  it,  and  after  directing  that  her  debts  and  funeral  and 
testamentary  expenses  should  be  paid  by  her  executrix  there- 
inafter named  gave  all  her  property  both  real  and  personal 
"  unto  to  and  for  her  own  use  and  benefit  absolutely, 

"  and  I  nominate,  constitute,  and  appoint  my  niece  Catherine 
"  Hellard  to  be  executrix  of  this  my  last  Will  and  testament." 
The  Court  cf  Appeal  held  that  there  was  an  effectual  gift  of 
the  residue  to  Catherine  Hellard,  and  that  for  the  purpose  of 
construing  a  Will  the  Court  is  entitled  to  look  at  the  original 
Will,  as  well  as  at  the  probate  copy.  In  his  judgment,  Lord 
Esher,  M.R.,  says,  "  Tlio  main  argument  in  this  case  is 
"  founded  on  there  being  a  blank  in  the  Will,  and  how  can 
"  you  tell  that  there  is  a  blank  without  looking  at  the  Will? 
"  I  know  of  no  rule  that  for  the  purpose  of  construing  a 
"  Will  you  may  not  look  at  the  original  Will  itself."  In 
this  judgment  Baggallay,  L.J.,  concurred,  who  said,  "  I  fully 
"  agree  that,  for  many  purposes,  the  first  thing  to  be  looked 
"  at  is  lijd  probate  copy  of  the  Will.  But  when  I  look  at  the 
"  probate  copy  in  this  case,  T  find  that  there  is  a  blank  space 
"  in  it.  This  is  consistent  either  with  an  accidental  omission 
"  to  fill  up  the  blank  or  with  an  intention  not  to  fill  it 
"  up.  Then  it  becomes  material  to  look  at  the  original 
"  Will."  But  in  Gann  v.  Gregory  (t),  coramLori.  Cranworth, 
C,  where  the  Ecclesiastical  Court  had  granted  a  fac-simile 
probate  of  a  Will,  made  after  the  Wills  Act  camo  into 
operation,  with  cross  lines  drawn  in  ink  over  the  bequests 
of  certain  legacies   (the  decree  in  the   Prerogative  Court 


(»)  30  C.  D.  390. 


(0  3  De  0.  M.  &  G.  777. 
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having  been  pronounced  for  tho  Will  as  contained  in  tho 
document,  "  with  tho  sevcrul  alterations,  interlineations,  and 
erasures,  appearing  therein  ") ;  and  it  was  suggested  to  his 
Lordship,  that  if  the  original  Will  were  looked  at,  it  would  be 
seen  that  the  pencil  alterations  made  in  tlic  legacies  contained 
under  the  cross  lines  must  hare  been    made   after   those 
lines  were  drawn,  and  it  might  thence  bo  inferred  that  the 
testator  meant  the  legacies  to  remain  part  of  the  Will ;  his 
Lordship  said  that  he  was  not  of  those  who  thought  it  was 
competent  for  the  Court  of  Chancery  on  every  occasion  to 
look  at  the  original  Will,  though  he  was  aware  Lord  Eldon 
did  it  in  some  instances,  but  in  each  there  were  particular 
circumstances:  And  his  Lordship  proceeded  to  express  his 
opinion,  that  as  probate  had  been  granted  of  the  Will,  with 
the  alterations  in  it,  it  must  be  taken  as  conclusively  settled 
by  the  Ecclesiastical  Court  that  the  Will  was  at  its  execution 
in  its  present  state ;  that  is,  that  the  testator  executed  the 
Instrument  with  the  lines  drawn  over  it,  meaning  thereby, 
that  the  legacies  were  not  to  stand  part  of  the  Will.    Again, 
in  Tayhr  v.  Richardson  (u),  coram  Kindersley,  V.-C,  where 
the  probate  had  been  delivered  out  with  blanks  in  the  course 
of  the  Will,  and  it  was  suggested  that  it  might  be  construed 
as  if  the  words  ran  continuously,  his  Honour  observed,  that 
the  Ecclesiastical  Court  said  that  the  Will  was  an  instrument 
in  such  and  such  words,  and  in  certain  places,  such  and  such 
blanks,  and  that  the  Court  of  Chancery  was  bound  to  look  at 
them  as  part  of  the  Will. 

hi  the  earUer  editions  of  this  work  Sir  Edward  Vaughan 
Williams  wrote  as  follows : — "  On  tho  whole,  it  may,  perhaps, 
"  be  doubted  whether,  in  strictness,  the  Court  of  Chancery 
"  has  not  gone  beyond  its  legitimate  means  for  construing 
"  Wills  of  personalty  even  in  the  instances  above  mentioned, 
"  where  it  has  sought  aid  from  appearances  in  the  Will  itself 
"  not  to  be  found  in  the  probate,  and  whether  the  more  proper 
"  course  is  not  to  apply  to  the  Probate  Court  for  a  corrected 

(ii)  Drewr.  16. 
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'facsimile  probate,  if  it  be  desired  to  rely  on  stops  or  capital 
'  letters,  or  any  marks  which,  in  truth,  are  apparent  in  the 
'  Will,  though  not  in  the  probate.  For  until  the  Court  of 
''  Probate  has  sanctioned  them  as  legal  parts  of  the  Will, 
'  7ion  constat,  that  they  have  not  been  introduced  by  a  stran- 
'  ger,  or  by  the  testator  himself  after  the  Will  was  executed, 
'  or  otherwise,  so  as  not  properly  to  form  a  part  of  it :  And 

*  this  can  only  be  decided  in  the  Ecclesiastical  Court,  which 

*  is  bound  to  exclude  from  its  probate,  whether  afac-simik 
'  probate  or  not,  all  such  appearances  on  the  face  of  the 

*  Will  as  do  not  legitimately  belong  to  it  as  a  testamentan- 
'  instrument."     But  the  present  practice  would  seem  to  he 

to  look  at  the  original  Will  (x). 

(y)  See  Re  Harrison,  30  C.  D.  389. 
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OF  THE  REVOCATION  OP  PROBATE  AND  LETTERS  OF 
ADMINISTRATION. 

By  the  Court  of  Probate  Act,  21  &  22  Vict.  c.  77,  s.  75, 
"After  any  grant  of  administration,  no  person  shall  have 
power  to  sue  or  prosecute  any  suit  or  otherwise  act  (a)  as 
executor  of  the  deceased,  as  to  the  personal  estate  comprised 
in  or  affected  by  such  grant  of  administration,  until  such 
administration  shall  have  been  recalled  or  revoked." 

A  probate  or  a  grant  of  letters  of  administration  may  bo 
revoked  in  two  ways :  1.  On  a  suit  by  citation.  2.  On  an 
appeal  to  a  higher  tribunal  to  reverse  the  sentence  by  which 
they  are  granted. 

A  revocation  by  citation  usually  is,  when  the  executor  or 
administrator  is  cited  before  the  Judge  by  whom  the  pro- 
bate or  letters  of  administration  were  originally  granted,  to 
bring  in  the  same,  and  to  show  cause  why  they  should  not 
be  revoked  (h). 


Court  of  Pro- 
bate Act,  8.  75. 
After  grant  of 
administration 
no  one  to  have 
power  to  sue, 
Ac,  as  ex- 
ecutor until 
the  grant  is 
recalled  oi' 
revoked. 


Revocation 
upon  citation. 


(a)  When  administration  has 
been  granted,  and  another  person 
intermeddles  with  the  goods,  this 
shall  not  make  him  executor  de 
mn  tort,  by  construction  of  law. 
.4>i/f,  pp.  211,  212. 

(6)  It  was  said  in  the  judgment 
both  of  Sir  James  Hannen  and 
Cotton,  L.J,,  in  the  case  of  PricHt- 
man  v.  Thomas,  9  P.  D.  70,  210, 
that  tlie  Chancery  Division  has 
no  jurisdiction  to  revoke  a  Will, 
but  that  the  exclusive  jurisdiction 
60  to  do  is  vested  in  the  Probate 
Division.  .Mthough,  it  is  sub- 
inittcd,  this  proposition  is  too 
wide,  innstnuch  as  all  Divisions 


have  now  equal  and  concurrent 
jurisdiction  in  matters  testa- 
mentary, still  the  question  does 
not  appear  to  be  of  great  practical 
importance,  inasmuch  as  in  the 
event  of  a  person  commencing 
proceedings  for  revocation  in  uuy 
Division  but  the  Probate  Division, 
such  proceedings  would,  upon 
application  to  the  Judge,  be  trans- 
fjrred  into  the  Probate  Division, 
as  the  Division  which  can  more 
conveniently  and  appropriately 
deal  with  buch  matters.  See 
Pinney  v.  Hunt,  6  C.  D.  98,  and 
Bradford  v.  Young,  20  C.  D.  (i50. 
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ReTocation  on 
appeal : 


Manner  and 
form  of  ap- 
peals, stat,  24 
H.  8. 


Stat.  25  H.  8, 
c.  19.    Appeal 
to  the  dele- 
gates. 


An  appeal  under  the  old  law  was  to  be  effected  by  demand- 
ing letters  missive,  called  Apostoli,  from  the  Judge  a  quo,  to 
the  Judge  ad  quern  (c). 

The  manner  and  form  of  appeals  were  regulated  by  several 
statutes.  By  stat.  24  H.  VIII.  c.  12,  s.  5  (repealed  by  1  &2 
Ph.  &  M.  c.  8,  and  revived  by  stat.  1  Eliz.  c.  1),  the  appeal, 
where  the  cause  v/as  commenced  before  the  Archdeacon, 
lay  to  the  Bishop  ;  and  by  sect.  6,  where  the  cause  was  com- 
menced before  the  Bishop,  to  the  Archbishop  of  the  pro- 
vince ; — and  by  sect.  7,  where  the  cause  was  commenced 
before  the  Archdeacon  of  the  Archbishop  to  the  Court  of 
Arches  {d),  and  from  the  Court  of  Arches  to  the  Archbishop. 
By  statute  25  Hen.  VIII.  c.  19,  an  appeal  wa^  g)\en  from 
the  Archbishop  to  certain  commissioners. 

These  commissioners  were  commonly  called  Delegates 
(according  to  the  language  of  the  civil  and  canon  law),  on 
account  of  the  special  commission  or  delegation  they  received 
from  the  King  (c). 


(c)  Gibs.  Cod.  1035. 

(d)  Com.  Dig.  tit.  Prerogativo 
(D.  13),  citing  Heath  v.  Atworth, 
2  Dyer,  240,  b.  The  person  who 
administers  justice  in  the  Court  of 
Arches,  is  the  Otficial  Principal  of 
the  Archbishop  :  who  was  called 
officialis  de  arcubus,  and  the  Court 
itself  curia  de  arcubus,  from  its 
being  anciently  held  in  the  Eccle- 
xia  B.  MaricB  de  Arcubus,  or  Bow- 
church,  by  reason  of  the  Arch- 
bishop's having  Ordinary  juris- 
diction in  that  place,  as  the  chief 
of  his  Peculiars  in  London,  and 
being  the  church  where  the  Dean 
of  those  Peculiars  (commonly 
culled  the  Dean  of  the  Arches) 
lield  his  Court.  And  because  these 
two  Courts  were  held  in  the  same 
place,  and  the  Dean  of  the  Arches 
was  usually  substituted  in  the 
absence  of  the  OiRcial  while  the 


offices  remained  in  two  persons, 
and  the  offices  themselves  have  in 
many  instances  been  united  in 
one  and  the  same  person,  as  they 
now  remain  ;  by  these  means  a 
wrong  notion  hath  obtained,  tliat 
it  is  the  Dean  of  the  Arches, 
as  such,  who  hath  jurisdicti  , 
throughout  the  province  of  i  ■ 
bury  :  whereas  the  jurls'^'ou  . 
of  that  office  is  liinitcd  to  the 
thirteen  Peculiars  of  the  Arch- 
bishop in  the  city  of  London ;  and 
the  jurisdiction  throughout  the 
province,  for  receiving  of  ajjpeals, 
from  the  sentences  of  inferior  Ec- 
clesiastical Courts  and  the  like, 
belonged  to  liim  only  as  Official 
Principal :  Qibs.  Cod.  1004. 

(e)  The  king  might  apjioiut 
whom  he  pleased  as  Delegates: 
Com.  Dig.  Prerogative  (D.  14). 
And  in  the  exercise  of  its  discre- 


Ch.  II.] 


On  Appeal. 


489 


No  appeal  lay  from  a  sentence  in  a  Court  of  Delegates ;  Commission 
not  even  to  the  Lords  in  Parliament  (/).  But  on  a  petition 
to  the  King  in  council,  a  Commission  of  Review  might  be 
granted  under  the  great  seal,  appointing  new  Judges,  or 
adding  more  to  the  former  Judges,  to  revise,  review,  and 
rehear  the  cause  {g) :  for  the  King  was  not  restrained  by  the 
statutes  24  &  25  Hen.  VEU.,  and  the  Pope,  as  Supreme 
head,  whose  authority  is  now  annexed  to  the  Crown  by 


tion  the  Court  of  Chancery  would 
either  grant  a  full  commission  of 
Delegates,  t.e.  to  Lords  Spiritual 
and  Temporal,  Judges  of  the  Com- 
mon Law  and  civilians,  or  one  to 
judges  and  civilians  only.  When 
the  jurisdiction  of  bishops  was  in 
controversy,  or  a  question  depend- 
ing that  concerned  the  Canon  and 
Ecclesiastical  law,  a  full  commis- 
sion was  granted  :  Where  it  was 
altogether  a  matter  of  law,  as  a 
question  on  a  Will,  a  commission 
issued  to  judges  and  civilians  only : 
It  ^rte  Hellier,  3  Atk.  798.  If 
any  of  the  judges  were  in  the  com- 
mission, the  place  of  assembly  was 
usually  appointed  by  one  of  them 
at  Serjeants'  Inn  :  Com.  Dig.  Pre- 
rogative (D.  14).  If  the  Delegates 
were  equally  divided  in  opinion,  a 
commission  of  adjuncts  might  issue 
to  add  others  to  the  Judges  De- 
legate: Emerton  v.  Emerton,  T. 
Baym.  476.  4  Burr.  2254.  The 
proceedings  of  the  Delegates  were 
according  to  the  rules  of  the  civil 
and  Ecclesiastical  law :  Vanbrough 
I'.Cock.l  Chan.  Cas.  201,  by  the 
Lord  Keeper.  And  on  that  nc- 
firant  it  had  been  particularly  ad- 
judged, that  a  suit  there  did  not 
abiicby  the  death  of  the  parties  ; 
this  being  the  course  of  the  Eccle- 
fiutical  Courts :  1  Burn.  Ecc.  L. 


Gl,  62.  Com.  Dig.  Prerogative 
(D.  14).  The  Delegates  could  not 
fine  or  imprison  :  4  Inst.  334 :  and 
whether  they  had  power  to  ex- 
communicate has  been  doubted : 
Stevenson  v.  Wood,  2  Bulst.  4  ; 
though  it  seems  to  have  been  exer- 
cised in  practice :  2  Roll.  Abv.  223, 
Prerogative  (G.),  pi.  3.  Wood's 
Inst.  505.  The  Court  of  Dele- 
gates, it  should  seem,  had  no  ori- 
ginal jurisdiction,  but  was  only  to 
review,  and  to  reverse  or  affirm, 
the  sentence  appealed  from.  There- 
fore, the  better  opinion  appears  to 
be,  that  they  could  not  grant  letters 
of  administration  or  probate  :  Ste- 
venson V.  Wood,  2  Bulst.  4.  Reeve 
V.  Denny,  Latch.  85.  Contra,  2 
Roll.  Abr.  223,  Prerogative  (G.), 
pi.  4  :  and  see  Com.  Dig.  Admin- 
istrator (B.  2).  It  is  said  in 
Toller,  p.  75,  that  where  probate 
granted  by  the  special  court  is 
affirmed  on  an  appeal  to  the 
Arches  or  Delegates,  the  usage  is 
to  send  the  cause  back  :  But  when 
the  first  sentence  is  reversed,  the 
Court  below  shall  be  ousted  of  its 
jurisdiction,  and  the  Court  which 
reverses  it  shall  grant  probate  de 
novo, 

(/)  Saul  V.  Wilson,  2  Vern.  118. 

{fj)  1  Oughton,  tit.  302,  sect.  2 
note  (c),  pi.  5. 
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stat.  26  Hen.  VIII.  c.  1,  and  1  Eliz.  c.  1,  had  power  to 
do  it  Qi). 

But  by  Stat.  3  »fe  4  V  Jl.  IV.  c.  92,  the  statute  of  25 
Hen.  Vni.  was  repealed,  and  the  power  of  the  Court  of 
Delegates  transferred  to  the  Judicial  Committee  of  the  PriTy 
Council. 

And  by  the  89th  section  of  the  Court  of  Probate  Act,  1857 
(20  &  21  Vict.  c.  77),  the  appellate  jurisdiction  in  matters 
and  causes  testamentary  was  transferred  from  the  Privy 
Council  to  the  House  of  Lords. 

But  now  that  by  the  Judicature  Acts  the  jurisdiction  of 
the  Court  of  Probate  has  been  transferred  to  the  Probate 
Division  of  the  High  Court  of  Justice  [see  ante,  p.  239],  the 
appeal  from  that  Division  is  to  the  Court  of  Appeal  as  con- 
stituted by  those  Acts  (i). 

The  time  within  which  an  appeal  must  be  brought  is 
twenty-one  days  from  an  interlocutory  order,  and  a  year  from 
a  final  judgment,  unless  the  time  be  enlarged  by  the  Court  of 
Appeal  {k). 

The  notice  of  appeal  must,  in  the  case  of  a  judgment  final 
or  interlocutory,  be  a  fourteen  days'  notice,  and  in  the  case  of 
an  interlocutory  order,  a  four  days'  notice  {I). 

Some  authorities  maintain  that  if  the  Ordinary  committed 
administration  to  the  wrong  party,  and  then  committed  it  to 
the  right,  the  second  grant  was  a  repeal  of  the  first,  without 
any  sentence  of  revocation  {m) ;  but  in  other  cases,  it  has 
been  held,  that  the  first  is  not  avoided  except  by  judicial 


ll! 


(/i)  4  Inst.  341.  Geivis  v.  Hal- 
lewell,  Cro.  Eliz.  571. 

(i)  See  Judicuturo  Vet,  1873, 
s.  19.  When  a  civ.sij  in  the  Pro- 
bate Division  haa  been  heard  before 
a  judge  without  a  jury,  the  evi- 
dence being  given  vivA  voce,  the 
parties  may,  if  they  please,  apply 
lor  a  re-hearing  under  rule  60  of 
the  Probate  Orders,  July,  1862, 
or  they  may  appeal  from  the  de- 


cision of  the  judge,  on  the  facts 
as  well  as  the  law,  to  the  Court 
of  Appeal.  Siigden  v.  Lonl  St. 
Leonards,  1  P.  D.  IM. 

(k)  See  R.  S.  C.  1883,  Orel.  58, 
r.  15. 

(0  See  E.  S.  C.  1883,  Ord.  58, 
r.  3. 

(m)  Newman  v.  Bomimond, 
Owen,  50.  4  Bum.  E.  L.  293. 
Godolph.  Pt.  2,0.31,8.4. 


C.  1883,  Ord,  58, 


Ch.  II.]        Of  the  (jroumls  of  Revocation.  491 

sentence  («)•  And  the  practice  was,  to  call  in  and  revoke 
the  first  administration  before  the  second  was  granted  (o). 
So,  before  revocation  of  a  probate,  the  Court  will  not  grant  a 
new  one  (])). 

It  remains  to  consider  what  are  sufficient  grounds  for  the  ^yhat  are  suffi- 
revocation  of  a  probate  or  letters  of  administration.  for  the  revo- 

lt has  already  appeared,  that  where  an  executor  obtains  je*e°^a7- 
frobate  of  a  Will  in  common  form,  he  may  be  afterwards  of  probates: 
cited  by  a  next  of  kin,  to  prove  it  iier  testes,  or  in  solemn 
form  iq).     And   upon   this   citation,   if  the   executor   does 
not  suflSciently  prove  the  Will,  the  probate  will  be  revoked. 

If  the  Will  has  been  proved  in  solemn  form,  either  by  the 
executor  himself  in  the  first  instance,  or  upon  citation  as 
nbove  stated,  and  the  next  of  kin  have  been  cited  to  see 
proceedings,  they  cannot  afterwards,  by  a  fresh  citation, 
again  put  the  executor  on  proof  of  the  Will  (r).  But  if 
fraud  can  be  shown,  or  if  a  later  distinct  Will  be  set  up,  then 
tlie  parties  having  an  interest  under  such  later  Will  may 
again  cite  the  executor,  who  has  succeeded  in  proving  in 
solemn  form,  and  obtain  a  revocation  of  the  probate  («). 

It  was  held  in  Nicol  v.  Askew  (t),  that  probate  of  a  testa- 
mentary paper,  in  the  nature  of  a  codicil,  having  been 
granted  by  consent  in  common  form,  could  not  afterwards  be 
revoked  on  the  allegation  that  the  conditions  on  which  such 
consent  was  given  had  not  been  complied  with,  there  being 
DO  proof  of  fraud  or  circumvention  practised  either  upon  the 
Court  or  the  parties. 


(n)  Pmtt  v.  Stocke,  Cro.  Eliz. 
315.   Toller,  126. 

(o)  Toller,  126.  But  see  In  the 
fKxls  of  Langley,  2  Robert,  407, 
where  an  administration  granted 
to  a  woman,  falsely  swearing  her- 
self to  be  the  wife  of  the  ilecen»eil, 
was,  after  the  necessary  decrees 
liad  been  taken  out,  and  attempts 
made  to  serve  her,  but  without 
M1CCC88,  declared  to  be  null  und 
void  and  administration  decreed 


to  the  lawful  widow,  notwithstand- 
inj^  the  prior  administration  was 
outstanding. 

(j))  Toller,  75.  Rnins  v.  Com- 
missary of  Canterbury,  7  Mod.  146, 
147. 

((/)  Ante,  p.  275. 

(r)  Ante,  pp.  275,  et  sctj, 

(k)  Wentw.  Off.  Ex.  Ill,  112, 
14th  edition. 

(0  2  Moore,  P.  C.  C.  88. 
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With  respect  to  the  question  as  to  what  shall  be  a  just 
ground  for  the  revocation  of  letters  of  administration :  it  has 
heen  said,  that  at  common  law  the  Ordinary  might  repeal 
an  administration  at  his  pleasure  (h)  :  hut  now  since  the 
statute  21  lion.  VIII.  c.  5,  when  it  is  granted,  it  cannot  be 
repealed,  unless  for  a  just  cause  (v).  So  where  administra- 
tion is  granted  without  the  obligation  of  the  statute,  as 
administration  durante  minore  atate,  it  was  held  that  when 
the  Ordinary  had  once  exercised  his  power  by  granting  the 
administration,  he  should  not  repeal  it  without  duo  cause (h). 
Again,  though  the  Court  has  power  to  revoke  a  limited 
administration,  it  is  very  unwilling  to  do  so,  unless  there  was 
some  misrepresentation  in  the  first  instance  in  obtaining  the 
grant  (x). 

It  was  at  one  time  doubted  whether  the  Ordinary  could 
revoke  or  repeal  administration  on  any  ground,  but  it  is  now 
agreed  that  the  administration,  though  granted  to  a  next  of 
kin,  may  be  repealed  by  the  Court,  not  arbitrarily,  yet  where 
there  shall  be  just  cause  for  so  doing ;  of  which  the  Temporal 
Courts  are  to  judge  (y). 

Therefore  the  administration  may  be  revoked  where  it 
was  granted  in  an  irregular  manner,  as  where  a  next  of  kin 
comes  too  hastily  to  take  out  the  administration  within  the 
fourteen  days  (s) :  or  where  it  has  been  granted  non  vocatu 
jure  vocandis,  without  citing  the  necessary  parties  (a) :  in 
which  cases,  the  administration,  though  not  void,  is  void- 
able. 

Again,  the  administration  may  be  revoked,  if  a  next  of 
kin,  to  whom  it  has  been  committed,  be>;omes  non  compos, 


(u)  Brown  v.  Wood,  Aleyn,  36. 
Godolph.  Pt.  2,  c.  31,  s.  4. 

(y)  Treat,  on  Eq.  Bk.  4,  Pt.  2, 
c.  1,  s.  5. 

(w)  Grandison  v.  Dover,  Skinn. 
155. 

(x)  Lopes  V.  Hartley,  7  Notes  of 
Cos.  Supplement,  p.  xxxi. 


(y)  Burn,  E.  L.  293.  3  Bac. 
Abr.  50  tit.  Executors  (E.  3)  12. 
See  Koster  v.  Sapte,  1  Curt.  691. 

(z)  3  Bac.  Abr.  ubi  supra. 

(a)  Com.  Dig.  Administrator 
(B.  8).  Eavenscroft  v.  Ravens- 
croft,  1  Lev.  305. 
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^^^^  H  beyond  sea  (c). 


A  fortiori,  the  Court  may  repeal  its  grant  of  administration,  when  granted 
when  made  to  other  than  the  next  of  kin,  as  if  it  be  granted  next  of  kin : 
to  a  next  of  kin,  together  with  one  not  of  kin,  as  to  a  sister 
and  her  husband  {d) :  or  to  one  of  kin,  but  not  next  of  kin  (e)  : 
or  to  a  creditor  before  the  renunciation  of  the  next  of  kin  (/). 
In  these  cases,  the  administration  is  not  void,  but  voidable 

only  {3). 
In  ♦he  case  of  In  the  goods  of  Ferrier  (h),  the  tenant  for  life   ^^"'"  granted 

cum  testameiUo 

of  certain  property  having  assigned  over  his  interest  to  the  annexo  .- 
remainderman,  an  administration  with  the  Will  annexed, 
which  had  been  granted  to  tb'  tanant  for  life,  limited  to  that 
interest,  was  revoked,  and  a  new  administration,  limited  to 
that  property,  decreed  to  the  remainderman,  then  possessed 
of  the  sole  interest  therein. 

In  another  case  a  creditor,  having  obtained  an  administra- 
tion cum  testament^  annexo,  and  completely  settled  his  own 
debt,  went  away :  Sir  John  NichoU  said,  he  saw  no  other 
remedy,  than  that  the  administration  should  bo  revoked,  and 
tne  executor  should  retract  his  renunciation,  and  be  allowed 
to  take  probate  of  the  Will ;  otherwise  great  loss  might 
accrue,  and  injustice  be  done ;  and  the  learned  judge  observed, 
that  the  Court  has  greater  authority  over  au  administrator 
with  the  Will  annexed,  granted  to  a  creditor,  than  over  an 
administration  under  the  statute  (i). 


{!))  Agreed  by  all  the  justl-jes  in 
Offley  V.  Best,  1  Sid.  373.  Bac. 
Abr,  ubi  supra.  4  Bum.  E.  L.  292. 
Com.  Dig.  Administrator  (B.  8). 
Seea)i(e,  pp.  441,  442. 

(()  Bac.  Abr.  uhi  supra. 

{i)  Brown  v.  Wood,  Aleyn,  30. 
Com.  Dig.  Administrator  (B.  8). 

(«)  BLciiborough   v.    Davis,    1 
Salii,  38.    Anon.  Hetley,  48. 
(/)  Ibid.    Com.  Dig,  Adminis- 


trator (B.  6). 

(?)  Ibid. 

(l)  1  Hagg.  241.  See  In  the 
goods  of  Keid,  11  P.  D.  70. 

(i)  In  the  goods  of  Jenkins,  3 
Phillini.  33.  And  where  a  grunt 
of  administration  of  the  estate  of 
an  intestate  was  made  to  a  creditor 
wlio,  alter  his  debt  had  been  fully 
satisfied,  absconded,  and  could  not 
be  found,  the  Court  revoked  the 
grant    to    the    creditor,    without 


l.i:> 

;■'£ 


l1 

;  H 


i-fS 


:  ™' 
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Administration  cum  testamento  annexo,  whether  granted 
to  a  next  of  kin,  or  one  not  next  of  kin,  is  voidahle,  and  may 
be  repealed,  if  there  be  a  residuary  legatee  {k). 

Although  it  has  always  been  the  law  that  upon  an  executor's 
renunciation,  whereupon  administration  was  committed  to 
another,  the  executor  could  not  go  back  again  and  assume 
the  executorship,  yet  questions  used  to  arise  as  to  the  revo- 
cation of  administration  granted  in  the  case  of  an  executor 
who  would  not  renounce,  or  take  any  step.  Such  cases,  bow- 
ever,  cannot  now  arise  since  the  passing  of  statutes  20  &  21 
Vict.  c.  77,  s.  79,  and  21  &  22  Vict.  c.  95,  s.  16,  except 
perhaps  in  a  case  where  the  Court  grants  administration 
without  knowing  that  the  executor  has  acted  and  the  Court 
thinks  fit  to  compel  such  executor  to  act  [1). 

In  the  case  of  Trimlestoua  v.  Trimlestown  (m),  an  ad- 
ministration with  a  Will  annexed,  obtained  after  a  caveat 
entered  had  expired,  but  without  notice  to  the  adverse  party, 
and  while  the  Will  was  in  suit  in  Ireland — t]ie  forum  domicilii 
— was  revoked,  as  surreptitiously  obtained,  and  the  party  con- 
demned in  costs  of  a  petition  in  support  of  it. 

If  administration  be  repealed  quia  improvlde,  that  is,  where 
on  a  false  suggebtion  in  respect  to  the  time  of  the  intestate's 
death,  it  issued  before  the  expiration  of  a  fortnight  from  that 
event,  or  where  the  Court  in  committing  it  took  security  in- 
adequate to  the  value  of  the  property,  it  shall  he  granted  to 
the  same  person  (»). 

The  following  grounds  for  revocation  have  also  heen  held 
to  be  sufficient  (hh). 


citing  him,  and  made  a  new  grant 
to  the  sole  next  of  kin  of  tlie  de- 
ceased. In  the  goods  of  Bradshaw, 
13  P.  D.  18.  These  cases  have  been 
followed  ill  the  late  case  of  In  the 
goods  of  Covell,  15  P.  D.  8. 

(fc)  Godolph.  Pt.  2,  c.  31,  s.  3. 
Ante,  p.  400. 

{I)  See  antf,  i.p.  220,  227. 


{m)  .3  Hagg.  243. 

{n)  Toller,  125.  Com.  Dig.  Ad- 
ministrator (B.  8).  Oflley  v.  Best, 
1  Sid.  293. 

(?i)i)  See  Tristram  &  Coote's 
Probate  Practice,  10th  ed.,  rP' 
198-204,  where  the  following 
instances  will  be  found  set  forth. 


'j'Tf ' 
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243. 
125.    Com.  Dig.  Ad- 
8),    Oflley  V.  Best, 

rristram  &  Coote's 
tice,  10th  ed.,  pp. 
ere  the  following 
be  found  set  fortb. 


Where  a  woman  claiming  to  be  the  widow  of  the  intestate,  otber  grounds 
bat  who  had  not  been  legally  married,  obtained  administra- 
tion to  the  deceased  as  her  husband  the  grant  was  re- 
voked (o) :  and  so  in  a  case  where  persons  who  claimed  to  be 
next  of  kin  to  the  intestate  but  who  were  in  reality  only 
illegitimate  relatives  had  obtained  administration  (oo).  The 
fact  that  the  person  of  whose  estate  administration  has 
been  granted  is  still  Hying  is  a  sufficient  ground  for  revo- 
cation. 

Where  the  Court  of  Chancery  after  grant  made  has  differed 
from  the  Prerogative  Court  in  its  construction  of  the 
Will(i>).  As  in  a  case  where  the  Prerogative  Court  had 
granted  letters  of  administration  to  the  next  of  kin  cum 
tegtamento  annexo,  and  refused  it  to  the  residuary  legatee,  on 
the  ground  that  the  residuary  bequest  was  void,  and  the 
Court  of  Chancery  subsequently  held  that  the  bequest  was 
good,  and  that  the  residuary  legatee  took  a  beneficial  interest 
under  it. 

Where  administration  has  been  granted  to  the  elected 
guardian  of  the  intestate's  children,  there  being  a  testa- 
mentary guardian  who  had  not  renounced  (</). 

Where  one  of  two  or  more  administrators  becomes  incapable 
and  of  unsound  mind  (;),  or  it  has  been  said  if  he  goes  beyond 
sea. 

A  creditor  having  been  paid  his  debt  was  desivona  honu  Jide 
of  retiring  from  the  administration  of  the  estate  (s). 

If  administration  (with  a  Will  only  annexed)  has  been 
granted  and  a  codicil  afterwards  found  a  separate  grant  can- 
not be  made  of  the  latter,  as  in  the  case  of  a  probate,  but  the 
administration  with  the  Will  annexed  must  be  revoked  and  a 


(o)  In  the  goods  of  Moore,  3 
Not.  of  Cas.  COl. 

(oj)  In  tlie  goods  of  Bergman, 
2  Not.  of  Cas.  22. 

(p)  Warren  v.  Kelson,  28  L.  J., 
P.  &  M.  122.    1  Sw.  &  Tr.  290. 


{'/)  In    the    goods    of   Morris, 

2  Sw.  &  Tr.  360. 

(r)  In    the    goods    of  Newton, 

3  Curt.  428. 

(»)  In  the  goods  of  Hoare,  2  Sw. 
&  Tr.  3CI,  n. 
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new  administration  taken  with  both  the  Will  and  codicil 
annexed  (t). 

The  Court  requires  the  revoked  grant  to  be  produced  and 
delivered  to  the  Registrar  at  the  time  of  its  revocation,  so 
that  it  may  be  cancelled.  If,  however,  owing  to  the  grantee 
having  left  the  country,  it  is  impossible  to  compel  the  produc- 
tion of  the  grant,  the  Court  will  revoke  it  though  it  cannot 
cancel  it  {u). 

It  is  usual,  where  there  is  a  question  about  a  Will,  or 
when  the  right  of  administration  comes  in  dispute,  to  enter 
what  is  called  a  caveat  (which  is  a  caution  entered  in  the 
Court  of  Probate  to  stop  probates,  administrations,  faculties, 
and  such  like  from  being  granted  without  the  knowledge  of 
the  party  that  enters)  (.r).  A  caveat  remains  in  force  for  six 
months,  and  may  be  renewed  (a). 

If  administration  be  granted  to  a  younger  brother,  the 
elder  cannot  have  it  repealed,  unless  it  has  been  granted  by 
surprise  Q)).  So  if  administration  be  granted  to  a  creditor, 
and  afterwards  a  creditor  to  a  larger  amount  appear,  it  shall 
not  be  revoked  for  him  (c).  So  also  administration  dc  himis 
non,  with  the  Will  annexed,  granted  to  one  where  two  had 
equal  right,  is  good  and  shall  not  be  revoked  {d).  Nor  can 
the  Court  revoke  the  grant  on  account  of  abuse ;  for  it 
ought  to  take  sufficient  caution  in  the  first  instance  to 
prevent  maladministration  (c)     Nor  can  the  Court  reroke  it 


(«)  Tristram  &  Coote's  Pro- 
bate Practice,  lOtli  cd.,  p.  202. 

(ii)  Baker  v.  Russell,  1  Cas. 
temp.  Lee,  167. 

(ic)  3  Burn,  E.  L.  244,  Philli- 
mere's  edition. 

(a)  See  P.  R.  1862,  Nor.-conten- 
tious,  Rule  60.  The  practice  as  to 
caveats  is  now  regulated  by  the 
Stat.  20  &  21  Vict.  c.  77,  s.  53, 
and  the  rules  of  1862,  P.  R. 
Nos.  59,  60,  61,  62,  63,  64,  65,  66, 
67.  It  is  not  thought  requisite 
to   do   more   than   refer  to  this 


enactment  and  these  lules,  as  the 
subject  is  not,  it  is  considered, 
properly  within  the  scope  of  this 
Treatise. 

(i)  Ayliff  r.  Aylilf,  2  Keb.  812. 
So  where  a  niece  obtained  admin- 
istration, a  nephew  could  not  get 
it  repealed :  Hill  v.  Bird,  Stv. 
102.    Ante,  p.  364. 

(c)  Dubois  V.  Trant,  12  Mod.  438, 

\d)  Taylor  v.  Shore,  T.  Jones, 
161. 

(e)  Thomas  v.  Butler,  1  Vent. 
219,  by  Hale. 


V.  Butler,  1  Vdit, 


Ch.  II.]  Of  the  grounds  of  Revocation. 

on  account  of  the  administrator's  omission  to  biing  an  inven- 
tory and  account  (/). 

And  if  an  administration   has   been  properly  granted,  it 
cannot  be  revoked,  even  on  the  application  of  the  adminis- 
trator himself,  and  although  he  has  not  intermeddled  with 
the  effects ;  at  all  events,  unless  some  strong  ground  for  the 
revocation  be  shown.     Therefore,  where  a  party  entitled  in 
distribntion  to  an  intestate's  effects,  took  out  administration 
under  a  belief  that  she  and  her  brother  were  the  only  next 
of  kin,  but,  finding  there  were  other  parties  equally  entitled, 
and  that  the  estate  must  be  administered  by  the  Court  of 
Chancery,  and  not  having  intermeddled  with  the  effects,  she 
applied  for  a  revocation  of  her  grant  and  a  new  one  to  one 
of  the  other  parties  who  was  willing  to  take  it,  the  rest  con- 
senting; the  Court  refused  the  application,  on  the  ground 
that  an  administration,  properly  granted,  could  not  be  revoked 
on  a  D\ere  suggestion  that  it  would  be  for  the  benefit  of  the 
estate  (/;).    Administration  with  the  Will  annexed  was  granted 
to  a  woman  who  intermeddled  with  the  estate,  and  subse- 
quently married.    Her  husband  deserted  her,  and  could  not  be 
found.    Upon  an  application  for  a  revocation  of  the  grant,  and 
a  fresh  grant  to  another  person,  it  was  held  by  the  Court  of 
Appeal  that  where  there  has  been  a  general  grant  of  adminis- 
tration, and  the  administratrix  has  intermeddled  with  the 
general  estate,  the  grant  cannot  be  revoked  (/<)• 

As  to  revoking  a  grant  limited  to  a  particular  property  on 
the  application  of  the  administrator,  see  In  the  goods  of 
Ferrier,  ante,  p.  493. 

The  Court  cannot  revoke  at  the  application  of  a  creditor, 
whatever  may  be  the  merits  of  the  case,  because  such  creditor 
cannot  demand  a  grant  to  be  made  to  himself  of  immediate 
riglit(0. 

Nor  will  the  Court  revoke  a  grant  limited  to  attending  pro- 
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(/)  Hill  i>.  Bird,  Sty.  102. 
(j)  In  the  goods  of  Healop,  1 
Eobert.  457. 
W  In  the  goods  of   Reid,   II 
W.E.— VOL.  I. 


P.  D.  70. 

(t)  In  the  goods  of   Bergman, 
2  Notes  of  Cases,  2."). 


K  K 


.■A*Iti 


I  • 


J    i 

|i  > 


Hi 


! 


I 


% 


498 


How  far  a 
party  who  has 
once  pro- 
pounded! a 
Will  and 
withdrawn  is 
barred. 


Citation  by 
next  of  kin, 
contesting  a 
Will,  of  all 
persons  inter- 
ested "to  see 
proceedings." 
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ceedings  in  the  Court  of  Chancery  before  the  suit  is  ended  in 
order  to  enable  the  next  of  kin  to  take  a  general  grant  (k). 


In  the  case  of  Trower  v.  Cox  (l),  the  attorneys  of  an  execu- 
trix had  withdrawn  from  the  suit,  after  propounding  an  alleged 
Will,  and  suffered  a  next  of  kin  to  take  administration;  and  it 
was  held,  under  the  particular  circumstancea  of  the  transaction, 
that  the  executrix  was  not  barred  from  calling  upon  the  nest 
of  kin  to  bring  in  the  administration,  and  re-propoundbg  the 
alleged  Will.  But  in  ordinary  cases,  where  «ae  parties, 
being  present,  declare  they  proceed  no  further,  or  duly  autho- 
rize a  practitioner  to  take  that  step  for  them,  the  Court,  as  far 
as  it  legally  can,  will  hold  them  bound  (m). 

An  executor  who  has  proved  a  Will  in  common  form 
cannot,  as  such  executor,  take  procer  '^s  to  call  in 
question  the  validity  of  that  Will.     He  right,  there- 

fore, to  cite  the  persons  interested  under  it,  to  propound  it 
in  solemn  form,  or  show  cause  why  the  probate  in  common 
form  should  not  be  revoked.  The  executor  of  an  executor 
is  in  the  same  position  in  this  respect  as  the  original 
executor  {71). 

Where  a  next  of  kin  is  cited  by  an  executor  to  see  a  Will 
propounded,  and  contends  for  an  intestacy,  he  may  take  out 
a  decree,  citing  all  persons  interested  under  the  Will,  "  to 
see  proceedings ; "  for  although  it  is  true,  that  the  act  of 
the  executor,  being  the  appointee  of  the  deceased,  would,  to 
a  certain  extent,  bind  all  p  jrsons  interested  under  the  Will  (0), 
yet  some  party  might,  perhaps,  at  a  future  time,  allege  col- 
lusion {p).  The  decree  in  such  a  case  should  be  framed  in 
the  largest  terms  "against  all  persons  in  general,"  and  if  any 
of  the  legatees  happen  to  be  dead,  care  should  be  taken  to  cite 
their  representatives  {q). 


(k)  In  the  goods  of  Brown, 
L.  R.,  2  P.  &  D.  455. 

(0  1  Add.  19. 

(m)  1  Add.  225. 

(n)  In  the  goods  of  Chamber- 
lain, L.  R.,  1  P.  &  D.  310. 


(0)  See  Wood  v.  Medley,  1 
Hagg.  657,  668,  667,  608. 

(p)  Colvin  V.  Fraser,  1  Hagg. 
107.     Ante,  p.  280. 

(q)  lb.,  107,  109.  See  anU,  p. 
278. 


[Pt.  I.  Bk.  VI.     I   Cli.li.]  Of  the  gi'oumh  of  Re  vocation. 

The  parties  thus  cited  need  not  appear  at  all ;  and  in 
ordinary  cases,  if  they  intervene,  when  an  executor,  the 
person  entrusted  by  the  executor  to  see  his  AVill  executed,  is 
before  the  Court,  they  will  not  be  allowed  their  costs  out  of 
the  estate  (r). 

^Miere  two  parties  appear  hefore  any  administration  has 
been  granted,  both  are  to  propound  their  interests,  and  ■^to- 
ceei  pari  passu  {s).  But  where  an  administration  has  been 
regularly  obtained,  the  person  in  possession  of  it  is  not  bound 
to  propound  his  interest,  till  the  party  calling  it  in  question 
has  estabUshed  his  own  (0- 
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Party  ia  pos- 
Besaion  of  ad- 
ministration 
not  bound  to 
propound  his 
interest  till  the 
party  calling 
it  in  question 
Las  established 
his  own. 


■'[     ■*, 


When  probate  has  been  granted  of  the  Will  of  an  officer  Revocation  of 
in  the  army,  on  the  affidavit  of  his  brothr  •  and  executor.  Will  of  one 
that  he  had  received  intelligence  that  the  testator  had  been  l^J^^ 
killed  in  battle,  which  he  believed  to  be  true,  but  which  was  ^«'"*- 
in  fact  unfounded,  the  proctor  for  the  executor  bvought  and 
left  in  the  registry  the  probate,  and  the  Court,  on  motion  of 
counsel,  by  an  interlocutory  decree,  revoked  the  same,  and 
declared  it  to  be  null  and  void  to  all  intents  and  purposes : 
At  the  same  time  the  supposed  deceased  appeared  personally, 
and  the  judge,  at  his   petition,  decreed  the  original  Will, 
together  with  the  probate  first  cancelled,  to  be  delivered  out  of 
the  registry  to  him  («)• 


(r)  Colvin  v.   Fraser,  2    Hagg. 

m. 

(»)i4n<(;,i).  .361. 

(')  Dabbs  V.  Clii.<nmii,  1   Pliil- 


lim.    155.     Hiblieu  r.  Caleinberg, 
1  Phillim.  ]()«. 

(i()  III  the   goods     of    Nupicr, 
1  riiillim.  83. 
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CHAPTER    THE    THIRD. 

OF  THE  EFFECT  OF  REVOCATION  OF  PROBATE,  OR  LETTERS  OF 
ADMINISTRATION,  ON  THE  MESNE  ACTS  OF  THE  EXFXITOK 
OR   ADMINISTRATOR. 

IT  remains  to  consider  what  effect  the  revocation  of  probate 
or  letters  of  administration  has  on  the  intermediate  acts  of  the 
former  executor  or  administrator. 

Before  dealing  with  the  principles  governing  the  effect  of 
relocation,  and  the  cases  decided  thereon,  it  seems  desirable 
to  call  attention  to  the  statutory  enactments  which  have,  to  a 
largo  extent,  rendered  inapplicable  the  old  principles  and 
cases. 

By  sect.  77  of  the  Court  of  Probate  Act,  1857  (20  &  21 
Vict.  c.  77),  it  is  expressly  enacted  that  "  where  any  probate 
"  or  administration  is  revoked  under  this  Act,  all  payraenti 
"  bona  fide  made  to  any  executor  or  administrator  under  such 
"  probate  or  administration  before  the  revocation  thereof  shall 
"  be  a  legal  discharge  to  the  person  making  the  same,  and 
"  the  executor  or  administrator,  who  shall  have  acted  under 
"  any  such  revoked  probate  or  administration,  may  retain,  and 
"  re-imburse  himself  in  respect  of,  any  payments  made  by 
'  '[lim,  which  the  person,  to  whom  probate  or  administration 
"  shall  be  afterwards  granted,  might  have  lawfully  made." 

And  by  sect.  78  it  is  enacted  that  "  all  persons  and  corpo- 
"  rations,  making,  or  permitting  to  be  made,  any  payment  or 
"  transfer  bond  fide,  upon  any  probate  or  letters  of  admiuistra- 
"  tion  granted  in  respect  of  the  estate  of  any  deceased  persnn 
"  under  the  authority  of  this  Act,  shall  bo  indemnified  and 
•'  protected  in  so  doing,  notwithstanding  any  defect  or  circum- 
stance whatsoever  affecting  the  validity  of  such  probate  or 
iCttcrs  of  administration." 
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The  first  important  distinction  on  this  subject  is,  between  VTbere  tho 
grants  which  are  void,  and  such  as  are  merely  voidable.  If 
the  giant  be  of  the  former  description,  the  mesne  acts  of  the 
executor  or  administrator,  done  between  the  grant  and  its 
revocation,  except  in  so  far  as  they  are  protected  by  the 
above-mentioned  statutes,  shall  be  of  no  validity :  As  if 
administration  be  granted  on  the  concealment  of  a  Will, 
appointing  executors,  and  afterwards  a  Will  appear,  inasmuch 
as  the  grant  was  void  from  its  commencement,  all  acts  per- 
formed by  the  administrator  in  that  character  shall  be  equally 
void;  nor  can  they,  although  the  executor  should  refuse  to 
act,  be  made  good  by  relation  (a) :  So  in  Grayshrook  v. 
Fox{h),  an  action  of  detinue  was  brought  by  an  executor 
against  the  defendant  who  had  purchased  goods  belonging  to 
the  testator,  from  one  to  whom  the  Ordinary  had,  i'nme- 
diately  after  the  testator's  death,  and  before  the  executor  had 
proved  the  Will,  granted  administration ;  and  it  was  holden 
that  the  executor  who  sued  after  probate  might  recover.  So, 
if  administration  be  granted  before  the  refusal  of  the  executor, 
A  sale  by  the  administrator  of  the  testator's  effects  shall  bo 
void,  although  the  executor  aforesaid  appear  and  renounce  (c). 
So  in  the  case  of  Y^oollcy  v.  Clark  (d),  a  Will  was  proved 
by  the  executor  named  in  it,  who  after  probate  oold  the 
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(a)  Abram  v,  Cunningham,  2 
Lev,  lo2.  But  a  grant  of  letters 
of  administration  obtained  by 
suppressing  a  Will  containing  no 
appoiiitmeut  of  executors  is  not 
v;''d  ab  initio,  and  accordingly  a 
sale  of  leaseholds  by  an  adminis- 
tratrix who  had  obtained  a  grant 
of  administration  under  these 
circumstances  to  a  purchaser  who 
was  ignorant  of  the  sr.ppression  of 
the  Will  was  upheld  by  the  Court 
although  the  grant  was  revoked 
alter  the  Bale :  Boxall  v.  Boxall, 
2"  C,  D.  220.  It  is  to  be  observed 
thst  Kay,  J.,  in   this  case  con- 


sidered that  Abram  v.  Cunning- 
ham, ubi  sup.,  was  decided  on  the 
ground  that  the  concealed  Will 
liad  appointed  executors,  who, 
therefore,  had  a  right  of  property 
vesteil  in  them  before  probate,  and 
not  upon  the  fraud  committed  in 
concealing  the  Will. 

[h)  Plowd.  27G. 

(c)  Abram  v.  Cunningham,  ubi 
supra. 

(</)  5  B.  &  A.  714.  But  this 
case  would  teem  to  be  of  doubtful 
authority.  See  ante,  p.  222, 
note  (a),  and  p.  224. 
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able. 
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goods  of  the  testator  ;  at  the  time  of  the  sale  he  had  notice 
of  a  subsequent  Will,  which  was  afterwards  proved,  and  the 
probate  of  the  former  Will  revolted  on  citation :  whereupon 
the  executor  under  the  latter  Will  brought  trover  against 
the  executor  under  the  former  for  the  goods  sold  :  and  it  was 
holden,  that  the  action  was  sustainable  to  recover  the  full 
value,  and  that  the  defendant  was  not  entitled,  in  mitigation 
of  damages,  to  show  that  he  had  administered  assets  to  the 
amount. 

In  these  cases,  when  the  Avrongful  executor  or  adminis- 
trator has  sold  the  property  of  the  deceased,  the  rightful 
representative  may  either,  as  in  the  case  just  mentioned, 
maintain  trover,  or  detinue ;  or  he  may  bring  assumpsit 
for  the  money  produced  by  the  skIc,  as  so  much  money 
received  to  his  use,  as  executor  or  administrator :  for  the 
plaintiff  may  waive  the  tort,  and  suppose  the  sale  made  with 
his  consent  (e). 

It  should  seem,  however,  that,  as  between  the  rightful 
representative  and  a  person  to  whom  the  executor  or  admi- 
nistrator under  a  void  probate,  or  gi-ant  of  letters,  has  aliened 
the  effects  of  the  deceased,  the  act  of  alienation,  if  done  in  tk 
due  course  of  administration,  shall  not  be  void.  Thus  in  the 
case  of  Grayshrook  v.  Fo,r,  above  mentioned,  it  was  laid  down 
by  the  Court,  that  if  the  sale  had  been  made  to  dischar|;e 
funeral  expenses  or  debts,  which  the  executor  or  administrator 
was  compellable  to  pay,  the  sale  would  have  been  indcfoasihlc 
for  ever  (/). 

If  the  grant  were  only  voidable,  then  another  distinction 


[f)  Laiiiinc  r,  Doriell,  2  Lord 
Rnym.  1216.  Where  an  auctioneer, 
employed  by  a  supposed  executrix. 
Bold  goods  of  the  testator,  hut 
before  payment,  the  real  executrix 
claimed  the  money  from  the  buyer, 
it  was  held  that  the  auctioneer 
could  not  afterwards  maintain  nu 
action  ngainst  the  buyer,  though 
the  latter  expressly  promised  to 


jmy  on  being  allowed  to  takeaway 
the  goods  :  Dickenson  v.  Xaiii,  4 
B.  &  Adol.  638.  See  aim  Cro«,«- 
key  V.  Mills,  1  Crompt.  M.  &  II. 
298.  Allen  v.  Hopkins,  13  M.  & 
AV.  94. 

(/)  Plowd.  282,  283.  Sue  mtf, 
pp.  222,  223.  Coulter's  case,  5  Co. 
30,  /».  Parker  r.  Kett,  1  Lord  Rivm. 
661. 
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arises  between  the  case  of  a  suit  by  citation,  which  is  to 
countermand  or  revoke  a  former  probate  or  former  letters  of 
administration,  and  an  appeal,  which  is  always  to  reverse  a 
former  sentence  (g).  In  case  of  an  appeal  all  intermediate 
acts  of  the  executor  or  administrator  are  ineffectual ;  because 
the  appeal  suspends  the  former  sentence  (h) ;  and  on  its  re- 
versal it  is  as  if  it  had  never  existed  (i). 

Bat  if  the  suit  be  by  citation,  and  the  grant  of  adminis- 
tration be  voidable  only  (as  where  it  has  been  granted  to  a 
party  not  next  of  kin)  (k),  or  on  the  refusal  of  an  executor 
who  has  before  administered  (0.  or  non  vocatis  jure  vocandis, 
without  citing  the  necessary  parties  (in),  all  lawful  acts  done 
by  the  first  administrator  shall  be  valid  :  as  a  bond  jide  sale 
or  a  gift  by  him  of  the  goods  of  the  intestate  (h),  anl  such 
gift  shall  be  available,  even  if  it  were  with  intent  to  defeat 
tlie  second  administrator,  or  were  made  ^midcntc  lite,  on  the 
citation  (o) ;  although  by  stat.  13  Eliz.  c.  5,  it  be  void  as  to 
a  creditor  ( p).  Again,  if  the  administration  be  granted  on 
condition,  all  the  acts  which  the  administrator  does  before 
the  breach  of  the  condition  are  good  :  so  that  the  subsequent 
administrator  cannot  avoid  any  gifts  or  sales  before  such 
breach  made  by  such  conditional  admin itrator  (q).  So  if 
administration  be  committed  to  a  creditor,  and  after  repealed 
at  the  suit  of  the  next  of  kin,  the  creditor  shall  retain 
against  the  rightful  administrator,  and  his  disposal  of  goods, 
even  pending  his  citation,  till  sentence  of  repeal,  is  good  (r). 
And  where  there  was  a  citation  to  repeal  administration, 
but  the  grant  was  ailirmed  and  administration  granted  to 
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lother  distinction 


(Sf)  racknian'8  case,  6  Co.  18,  ft, 
mte,  p.  487. 

{h)  Price  r.  Parker,  I  Lev.  loS. 

(i)  6  Co.  18,  b.  Many  such 
intermediate  acts  are  now  protected 
by  the  sections  of  20  &  21  Vict.  c. 
",  aboTe  cited. 

(k)  Ante,  p.  40.3. 

(I)  AnU,  p.  227. 

(ih)  Ante,  p.  492. 

(n)  WaiU'swortli    r.     Andrews, 


cited  Dyer,  Ififi,  ft,  in  mnrg. 

(o)  Bro.  Abr.  Administrator, 
pi.  33.  Packman's  case,  6  Co. 
18,  ft. 

(p)  (J  Co.  18,  ft.  Treat,  on  Eq. 
Pt.  2,  c.  1,8.  5. 

(q)  6  Co.  19,  a.  aodolph.  Pt.  2, 
c.  31,  R.  n. 

(r)  Blackborough  r.  Davis,  1 
Salk.  38. 
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another,  upon  which  an  appeal  was  sued,  and  both  sentences 
repealed,  an  assignment  of  a  lease,  made  by  the  first  adminis- 
trator in  the  meantime,  was  held  good  (s)  :  for  the  repeal  was 
merely  of  the  sentence  in  the  citation,  and  so  it  is  all  one  as 
if  the  administration  had  been  avoided  in  the  suit  upon  the 
citation. 

But  where  an  administrator  sold  a  term  charged  with  a 
trust,  in  trust  for  himself,  although  the  administration  was 
revoked  on  a  suit  by  citation,  and  not  on  an  appeal,  the 
assignment  was  decreed  to  be  set  aside  (t). 

It  may  perhaps  be  laid  down  as  a  general  test,  whether  an 
administration  is  void  or  voidable,  that,  where  the  grant  is  in 
derogation  of  the  right  of  an  executor,  it  is  void  :  but  where 
the  administration  is  granted  by  the  proper  juiisdiction,  and 
is  only  hi  derogation  of  the  right  of  the  next  of  kir,  ^^r 
residuary  legatee,  it  is  merely  voidable  («). 

And  even  before  the  passing  of  20  &  21  Vict.  c.  77,  it 
was  held  that  payment  to  an  executor,  who  had  obtained 
probate  of  a  forged  Will,  was  a  discharge  to  the  debtor, 
notwithstanding  the  probate  was  afterwards  declared  null 
in  the  Ecclesiastical  Court  (,r) ;  on  the  principle  that  if  the 
executor  had  brought  an  action  against  the  debtor,  the  latter 
could  not  have  controverted  the  title  of  the  executor,  as  long 
as  the  probate  was  unrepealed ;  and  the  debtor  was  not 
obliged  to  wait  for  a  suit,  when  he  knew  that  no  defence 
could  be  made  to  it. 

This,  however,  Avas  to  be  understood  only  where  the  grant 
was  revoked  on  citation ;  if  it  were  reversed  on  appeal,  the 
administrator's  or  executor's  authority  was  suspended  by 
the  appeal,  and  of  course  such  payments  would  have  been 
void  (?/). 


'■>  .  i 


(k)  Scmine  v.  Seiiiinc,  2  Lev.  90. 

(()  Jones  V,  Waller,  2  Cliano. 
Cas.  129. 

(u)  However,  it  lins  been  shown 
that  nn  adniiniBtration  is  not 
void,  but  voidable  only,  where 
improperly  committed  after  acts  (if 


ndministrntion  by  nn  excciilor ; 
Ante,  p.  227. 

(.r)  Allen  r.  Dundas,  3  T.  1!, 
12r),  129. 

(y)  Toller,  131.  Cut  bcc  stut. 
20  &  21  Vict.  c.  77,  s.  77,  ffipru. 


iij'. ' 


[Pt.  I.  Bk.  VI.    H    Cb.  in.]    Of  the  Consequences  of  Revocation. 


^^Tiethcr  the  administration  be  void  or  voidable,  or  be 
revoked  on  citation  or  appeal,  if  an  action  was  brought  by 
the  administrator,  and  while  it  was  pending  administration 
was  committed  to  another,  the  writ  would  formerly  have 
abated  [z).  By  sect.  76  of  the  Court  of  Probate  Act  (20  &  21 
Vict.  c.  77),  "  where  before  the  revocation  of  any  temporary 
administration  any  proceedings  at  law  or  in  equity  have  been 
commenced  by  or  against  any  administrator  so  appointed,  the 
Court  in  which  such  proceedings  are  pending  may  order  that 
a  suggestion  be  made  upon  the  record  of  the  revocation  of  such 
administration,  and  of  the  grant  of  probate  or  administration 
which  shall  have  been  made  consequent  thereupon,  and  that 
the  proceedings  shall  be  continued  in  the  name  of  the  new 
executor  or  administrator  in  like  manner  as  if  the  proceeding 
had  been  originally  commenced  by  or  against  such  new 
executor  or  administrator,  but  subject  to  such  conditions  and 
variations,  if  any,  as  such  Court  may  direct." 

And  since  the  Judicature  Acts  proceedings  commenced  by, 
or  against,  any  administrator,  before  revocation  of  the  ad- 
ministration, do  not  become  abated,  but  upon  such  re  vocation 
they  may  be  continued  by,  or  against,  the  person  to  whom  the 
new  grant  of  administration  is  made.  An  order  that  the 
proceedings  shall  be  carried  on  by  or  against  such  new  ad- 
ministrator (as  the  case  may  be)  may  be  obtained  ex  jtarte  on 
application  to  the  Court  or  a  judge  upon  an  allegation  of  the 
transmission  of  interest  to  the  new  administrator  by  such 
grant  of  administration  to  him  {a). 

.\nd  if  an  administrator,  before  the  repeal  of  the  adminis- 
tration, obtain  a  judgment  for  a  debt  duo  to  the  intestate,  the 
new  administrator,  upon  the  grant  to  him  of  administration, 
may  apply  to  the  Court  or  a  judge  for  leave  to  issue  execution, 
and  the  Court  or  a  judge,  if  satisfied  that  he  is  entitled  to 
issue  execution  upon  such  judgment,  may  make  an  order  to 
thateflfect(6). 


505 

Abatement  of 
suit  by  admi- 
Dtstrator  by 
revocation  of 
administra- 
tioa. 

20  &  21  Vict, 
c.  77,  s.  76. 
Suggestion  to 
be  made  on 
the  reuord. 


No  abatement 
of  suit  since 
Judicature 
Acts. 


Modern 
procedure. 


(:)  Bro.   Administrator,  pi.    3. 
Toller,  131. 
'i)  R.  S.  C.   1883,  Orel  xvii., 


rr.  1-5. 

(fi)  R.  S.   C.  1883,  Ord.  xui., 
r.  23. 


f  r 
■ « , 


If  .1 


5C6 

The  adminis- 
trator under  a 
Toid  grant  to 
be  recouped  in 
damages  for 
debts  paid, 
&c.,  in  the 
course  of  his 
administra- 
tion. 


20  *  21  Vict, 
c.  77,  s.  77. 


Proper  plea  by 
administrator 
after  adminis- 
tration 
reroked. 
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It  was  formerly  held  that  Avlicro  administration  was 
granted,  and  afterwards  there  appeared  to  be  an  executor  if 
the  administrator  had  paid  debts,  legacies,  or  funeral  ex- 
penses, which  the  law  forced  the  executor  to  pay,  the  ad- 
ministrator, in  an  action  against  him  by  the  executor,  should 
recoup  so  much  in  damages,  because  he  was  compelled  to  pav 
it,  and  the  true  executor  had  no  prejudice  by  it,  forasmuch  as 
he  himself  would  have  been  bound  to  pay  it  (c).  So  it  was 
holden  in  equity,  where  a  widow  possessed  herself  of  the 
personal  estate  as  an  executrix,  under  a  revoked  Will,  and 
paid  debts  and  legacies,  but  had  no  notice  of  revocation,  that 
she  should  be  allowed  those  payments  (d).  And  now  by  stat. 
20  &  21  Vict.  c.  77,  s.  77,  it  is  expressly  enacted  "  that  the 
executor  or  administrator  who  shall  have  acted  under  any 
such  revoked  probate  or  administration  may  retain  and  re- 
imburse himself  in  respect  of  any  payments  made  by  him 
which  the  person  to  whom  probate  or  letters  of  administration 
shall  be  afterwards  granted  might  have  lawfully  made." 

It  was  formerly  held  that  a  defendant  sued  as  administrator 
might  plead,  that,  j)cndente  hrcvi,  administration  was  com- 
mitted to  another  (c)-  With  respect  to  the  proper  plea,  in  a 
case  where  the  administration  is  revoked  before  the  action 
commenced;  the  defendant  in  Garter  v.  Dec  {/),  being  sued 
as  administrator,  pleaded,  that  before  the  date  of  the  writ,  his 
administration  was  revoked  and  granted  to  another:  Ptr 
Wilde  :  Ho  ought  to  have  set  forth  that  he  had  fully  adminis- 
tered all  the  goods  in  his  hands,  or  else  that  he  delivered  them 
over  to  the  new  administrator  (/;).  If  ho  should  bo  sued  as 
executor  dc  son  tort  (/<),  and  has  delivered  the  assets  over 


lii 

H 


1 1 

4  !• 


i!"^ 


r  >' 


\i  -  .i 


(f)  Peckham's  case,  cited  Plowil. 
282.  Bacon  Abr.  Exors.  (E.  1.3)  ; 
and  see  the  authorities  mentioned, 
an<e,  pp.  221, 222,  with  respect  to  an 
executor  de  son  tort.  But  the  con- 
trary seems  to  have  been  hoKlen  in 
Woolley  V.  CUirk,  5  B.  &  A.  744. 
Ante,  p.  222,  note  («). 

(d)  Ilelc  r.    Stowul,    1    Chnnc. 


Cas.  12C),Bac.  Abr.  Exors.  (E.  13;. 

(e)  Bro.  Administrator,  pi.  3. 

(/)  1  Freem.  13. 

(g)  See  also  Palmer  v.  Lither- 
ham,  Latch.  267.  Lawson  r.  Crofts, 
1  Keb.  114. 

(h)  See  Turner  r.  Davies,  1  Mod. 
().3,  by  Kelynge,  C.J. 
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ministration  was 
>e  an  executor,  if 
3,  or  funeral  ex- 
'  to  paj',  the  ad- 
executor,  should 
compelled  to  pay 
I  it,  forasmuch  as 
it  (i,-).  So  it  was 
a  herself  of  the 
3Voked  Will,  and 
f  revocation,  that 
And  now  by  stat. 
lacted  "  that  the 
acted  under  any 
ly  retain  and  re- 
its  made  by  him 
of  administration 
illy  made." 
1  as  administrator 
tration  was  corn- 
proper  plea,  in  a 
before  the  action 
c  (,/'),  being  sued 
te  of  the  writ,  his 
to  another:  Per 
lad  fully  adniinis- 
hc  delivered  them 
lould  be  sued  as 
I  the  assets  over 


yort  action  brought,  plcne  administravit  seems  to  have  been 
held  to  be  the  proper  plea  (i). 


(i)  See  on<f,  pp.  218,219.  These 
cases  are  retained  in  this  edition 
of  this  work  because,  although 
they  relate  to  the  system  of 
pleading  as  it  existed  before  the 
Judicature  Acts,  they  would  still 


seem  to  he  useful  as  indicatinj; what 
facts  will  constitute  a  good  defence 
in  an  action  against  an  adminis- 
trator, in  cases  where  the  adminis- 
tration is  revoked  before,  or 
pending,  action. 


Abr.  Exors.  (E.  13). 
[ninistrator,  pi.  3. 
1.  13. 

I  Palmer  v.  Lither- 
37.  Lawson  t'.  Crofts, 

ncr  r.  Davies,  1  Mod, 
e,  C.J. 


'^■:- 


Stat.  43  Vict, 
c  14. 
Grant  of 
duties  on 
probates  and 
letters  of 
administra- 
tion. 


m 


I^H^' 


Account  to 
accompany 
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BOOK    THE    SEVENTH. 

OF    THE    STAMP   DUTIES   ON   PROBATES,    AND   ON   LETTEKS  OF 
ADMINISTRATION  (fl). 

JjY  the  Customs  and  Inland  Revenue  Act,  1880,  43  Vict. 
c.  14,  section  9,  it  is  enacted  that  "  On  and  after  the  first  day 
of  April  one  thousand  eight  hundred  and  eighty,  in  lieu  of 
the  stamp  duties  now  payable  (6)  upon  probates  of  Wills  and 
letters  of  administration  in  England  and  Ireland,  and  upon 
inventories  to  be  exhibited  and  recorded  in  any  Commissary 
Court  in  Scotland,  there  shall  be  charged  and  paid  the  duties 
specified  in  the  schedule  to  this  Act  (c) :  Provided  that  an 
additional  inventory  to  be  so  exhibited  or  recorded  of  any 
effects  of  a  deceased  person,  where  a  former  duly  stamped 
inventory  of  the  estate  and  effects  of  the  same  person  has 
been  exhibited  and  recorded  prior  to  the  first  day  of  April 
one  thousand  eight  hundred  and  eighty,  shall  be  chargeable 
with  the  amount  of  stamp  duty  with  which  it  would  have 
been  chargeable  if  this  Act  had  not  been  passed. 

Sect.  10. — (1.)  "  Together  with  the  affidavit  to  be  required 
and  received  from  a  person  applying  for  a  probate  or  letters  of 
administration  in  England,  in  conformity  with  section  thirty- 


(o)  Tlie  subject  of  the  stamp 
duties  on  probates  and  letters  of 
administration  before  1880  will  be 
found  to  be  exhaustively  dealt  with 
in  Hanson's  Probate,  Legacy,  and 
Succession  Duty  Acts,  3rd  ed., 
and  the  law  after  1880,  in  the 
"  Revenue  Acts,  1880  and  1881," 
by  the  same  author. 

(6)  I.e.,  those  imposed  by  55 
Geo.  III.  c.  184,  as  modified  by 
22  &  23  Vict.  c.  30,  and  27  &  28 


Vict.  c.  56. 

(c)  This  schedule  is  here  omitted, 
as  it  is  sufDerseded  by  the  scale  of 
duties  contained  in  44  Vict.  c.  12, 
s.  27,  in  respect  of  probates  or 
letters  of  administrations  graiiteJ 
on  or  after  1  June,  1881.  It 
should  be  observed  that  on  and 
after  that  date  stamp  duties  on 
affidavits  of  value  are  substituted 
for  stamps  on  the  grants  them- 
selves. 
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LETTERS  OF 


eiffht  of  the  Act  passed  in  the  fifty-fifth  year  of  the  reign  of  letten  of  ad- 

°  •>  "  minUtration. 

King  George  the  Third,  chapter  one  hundred  and  eighty-four, 
there  shall  be  delivered  an  account  {d)  of  the  particulars  of  the 
personal  estate  for  or  in  respect  of  which  the  probate  or 
letters  of  administration  is  or  are  to  be  granted,  and  of  the 
estimated  value  of  such  particulars. 

(2.)  "  The  account  so  delivered  shall  be  transmitted  to  the 
Commissioners  of  Inland  Revenue,  together  with  the  docu- 
ments mentioned  in  section  ninety-three  of  the  Act  passed  in 
the  twentieth  and  twenty-first  years  of  her  Majesty's  reign, 
chapter  seventy-seven. 

(3.)  "  A  like  account  shall  be  annexed  to  the  affidavit  to  be 
required  and  received  from  the  person  applying  for  a  probate 
or  letters  of  Rdmiuistration  in  Ireland,  in  conformity  with 
section  one  hundred  and  seventeen  of  the  Act  passed  in  the 
fifty-sixth  year  of  the  reign  of  King  George  the  Third,  chapter 
fifty-six,  and  such  account  shall  be  in  lieu  of,  and  in  substitu- 
tion for,  the  account  annexed  to  the  form  of  affidavit  set  forth 
in  Part  III.  of  the  schedule  to  the  said  Act. 

(4.)  "  Every  account  to  be  delivered  in  pursuance  of  this 
section  shall  be  in  accordance  with  such  fori.,  as  may  be 
prescribed  by  the  Commissioners  of  Her  Majesty's  Treasury. 

Sect.  11.  "Where  any  legacy  duty  or  succession  duty  shall  be  Power  to  com- 
presumptively  payable  in  respect  of  any  interest  in  expectancy  ^"jy  orf^ces- 
upon  the  determination  of  a  life  or  other  temporary  interest  *''"'  "^"^y.   , 

■^         *'  presumptively 

m  possession  in  a  legacy,  or  residue,  or  in  personal  property  payable  in 
comprised  in  a  succession,  and  the  duty  (if  any)  payable  upon 
the  life  or  other  temporary  interest  shall  have  been  fully  paid 
and  satisfied,  it  shall  be  lawful  for  the  Commissioners  of 
Inland  Revenue,  in  their  discretion,  upon  the  application  of 
the  executor  or  trustee  or  other  person  who  would  be  account- 
able for  the  duty  in  respect  of  such  interest  in  expectancy,  if 
it  were  then  in  possession,  to  commute  the  duty  (e)  pre- 

[i)  For  form  of  account,  see  44  accept  composition  for  legacy  duty 

Vict.  c.  12,  8.  29,  pos(,  p.  514.  under  a  Will,  see  44  Vict.  o.  12, 

(«)  As  to  powers  of  tlie  Commis-  s.  43,  post,  p.  521. 
lioners   of    Inland   Revenue    to 


I  f'^l 


I 
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16  &  17  Vice 
c.  51. 


Discharge  of 
executor,  kc, 
from  claim  to 
duty  on  diH- 
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fund. 


Relief  from 
lej^acy  duty 
when  whole 
personal 
estate  is  less 
than  lOU/. 


Stnt.  44  Vict, 
c.  12. 


Stamp  duties 
to  be  under 


Of  the  Stamp  Duties.     [Pt.  i.  Bk.  vii. 

sumptively  payable  for  a  certain  sum  to  be  presently 
paid. 

"  For  assessing  the  amount  which  shall  be  so  payable  the 
Commissioners  shall  cause  a  present  value  to  be  set  upon  the 
presumptive  duty,  regard  being  had  to  any  contingencies 
affecting  the  liability  to  such  duty,  and  the  interest  of  money 
involved  in  the  calculation  being  reckoned  at  the  rate  for  the 
time  being  allowed  by  the  Commissioners  in  respect  of  duties 
paid  in  advance  under  the  Succession  Duty  Act,  1853. 

"  Upon  the  receipt  of  the  certain  sum  the  Commissioners 
shall  give  a  discharge  for  the  duty  accordingly. 

Sect.  12.  "  When  an  executor,  administrator, or  trustee  shall 
have  given  notice  in  writing  to  the  Commissioners  of  Inland 
Revenue  for  any  claim  to  legacy  duty  or  succession  duty  in 
respect  of  any  fund  in  his  hands  which  he  intends  to  dis- 
tribute, and  shall  have  delivered  to  the  Commissioners  all 
particulars  which  they  may  require  in  order  to  ascertain  the 
existence  and  extent  of  any  such  claim,  he  shall  be  at  liberty 
to  distribute  the  fund  amongst  the  parties  entitled  thereto, 
after  satisfaction  of  any  claims  to  duty  made  by  the  Com- 
missioners, and  shall  be  entitled  to  receive  from  them  a 
certificate  discharging  him  from  his  liability  to  any  duty  in 
respect  of  the  fund. 

"  Such  certificate  shall  not  in  any  way  affect  the  liability  of 
any  person  other  than  the  person  in  whose  favour  it  is 
expressed  to  be  given. 

Sect.  13.  "  Where  it  appears  upon  an  examination  of  the 
account  rendered  to  the  Commissioners  of  Inland  Revenue 
that  the  value  of  the  whole  of  the  personal  estate  of  any 
person  dying  after  the  passing  of  this  Act  does  not  amount  to 
the  sum  of  one  hundred  pounds,  no  legacy  duty  shall  be 
charged  in  respect  thereof  or  of  any  portion  thereof." 

And  by  the  Customs  and  Inland  Revenue  Act,  1881,  44 
Vict.  c.  12,  which,  as  will  appear,  repeals  the  scale  of  duties 
imposed  upon  probates  and  letters  of  administration  granted 
on  or  after  1st  June,  1881,  it  is  enacted  as  follows : 

Sect.  2G.  (1.)  "  The  stamp  duties  hereinafter  imposed  shall 
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be  under  the  care  and  management  of  the  Commissioners  of 
Inland  Revenue,  who  by  themselves  and  iheir  officers  shall 
liave  the  same  powers  and  authorities  for  the  collection, 
recovery,  and  management  thereof  as  are  by  law  vested  in 
tliem  for  the  collection,  recovery,  and  management  of  any 
stamp  duties,  and  shall  have  all  other  powers  and  authorities 
requisite  for  carrying  into  effect  the  provisions  of  this  Act  in 
relation  to  such  stamp  duties. 

(2.)  "  Such  stamp  duties  may  be  denoted  by  impressed  or 
adhesive  stamps,  or  partly  by  impressed  stamps  and  partly 
by  adhesive  stamps,  as  the  said  Commissioners  may  think 
proper  (/). 

(3.)  "  As  respects  the  duties  imposed  on  affidavits  in 
substitution  for  the  duties  on  probates  or  letters  of  ad- 
ministration, the  several  provisions  now  in  f'-'.ce  {g)  in  re- 
lation to  the  last-mentioned  duties  shall,  so  far  us  the  same 
are  consistent  with  the  provisions  of  this  Act,  be  deemed  to 
be  applicable  to  the  said  duties  hereby  imposed,  and  in  the 
application  thereof  a  probate  or  letters  of  administration 
having  thereon  such  a  certificate  as  is  hereinafter  mentioned 
shall  for  all  purposes  be  deemed  to  have  been  duly  stamped 
in  respect  of  the  value  stated  in  the  certificate. 

Sect.  27.  "  The  duties  imposed  by  the  Customs  and  Inland 
Revenue  Act,  1880,  upon  probates  of  Wills  and  letters  of 
iiJministration  in  England  and  Ireland  shall  not  be  payable 
upon  probates  or  letters  of  administration  granted  on  and 
after  the  first  day  of  June  one  thousand  eight  hundred  and 
eifjhty-one;  and  on  and  after  iliatday  in  substitution  for  such 
duties,  and  in  lieu  of  the  duties  imposed  by  the  said  Act  upon 
inventories  in  Scotland,  there  shall,  save  as  is  hereinafter 
expressly  provided,  be  charged  and  paid  on  the  affidavit  (/t)  to 


the  care  and 
luanagement 
of  the  Commis- 
sioners of 
Inland 
Ueveuue. 


Grant  of 
duties  in 
respect  of 
probate  and 
letters  of  ad- 
niinistratiou 
and  on  in- 
ventories. 


(/)  As  to  cases  in  which  aJ- 
liesive  stamps  may  be  used,  see 
Hanson  on  the  Revenue  Acts, 
HSO,  1881,  p.  22. 

(?)  See  the  provisions  of  55 
'li'o.  III.  c.  184,  yod,  pp.  .jiC,  et 
f% 


[h)  Tliis  is  theatliilavit  required 
by  55  Geo.  III.  c.  184,  s.  38,  post, 
]).  526.  As  to  the  traii.'^uiibsion 
of  this  affidavit  to  the  Commis- 
sioners and  penalty  lor  nefjlect  to 
do  80,  see  55  Geo.  III.  c.  184, 
s  3!),  pout,  }\  ^I'T. 


•'S 


\i'  > 


|l    "! 


il 
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be  required  and  received  from  the  person  applying  for  the 
probate  or  letters  of  administration  in  England  or  Ireland,  or 
on  the  inventory  to  be  exhibited  and  recorded  in  Scotland, 
the  stamp  duties  hereinafter  specified ;  (that  is  to  say,) 
Where  the  estate  and  effects 
for  or  in  respect  of  which 
the  probate  or  letters  of 
administration  is  or  are 
to  be  granted,  or  where- 
of the  inventory  is  to  be 
exhibited   and  recorded, 
exclusive    of   what    the 
deceased  shall  have  been 
possessed  of  or  entitled 
to  as  trustee,   and   not 
beneficially,     shall      be 
above     the      value      of 
1001.  (i),  and  not  above  Duty. 

the  value  of  5001.       .     .     At  the    rate  of   one  pound 

for  every  full  sum  of  50/., 
and  for  any  fnictional 
part  of  £0/.  over  any 
multiple  of  50/. ; 


Where    such    estate    and 

effects    shall    be    above 

the  value  of  500/.,  and 

not  above  the  value  of 

1,000/ At  the  rate  of  one  pound  five 

shillings  for  every  full  sum 
of  50/.,  and  for  any  frac- 
tional part  of  50/.  over  any 
multiple  of  50/. ; 


(t)  It  follows  by  implication 
from  this  provision  that  all  estates 
of  or  under  the  value  of  lOOi.  are 
now  free  from  duty.    Such  estates 


were  before  this  Act  exempt  h 
virtue  of  27  &  28  Vict.  c.  56,  a.  i>, 
post,  p.  525. 
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Where  sach  estate  and 
effects  shall  be  above  the 
value  of  1,000^  {k)    .    . 


At  the  rate  of  three  pounds 
for  every  full  sum  of  1002., 
and  for  any  fractional  part 
of  100?.  over  any  multiple 
of  1002. : 


"Provided  that  an  additional  inventory,  to  be  exhibited  or 
recorded  in  Scotland,  of  any  effects  of  a  deceased  person, 
where  a  former  inventory  of  the  estate  and  effects  of  the  same 
person  has  been  exhibited  and  recorded  prior  to  the  first  day 
of  June,  one  thousand  eight  hundred  and  eighty-one,  shall  be 
chargeable  with  the  amount  of  stamp  duty  with  which  it 
would  have  been  chargeable  if  this  Act  had  not  been  passed. 

Sect.  28.  "  On  and  after  the  first  day  of  June,  one  thousand  Power  to 

,,,,,.,  .,  deduct  deljts 

eight  hundred  and  eighty-one,  in  the  case  of  a  person  dying  and  funeral 

domiciled  in  any  part  of  the  United  Kingdom,  it  shall  bo  jeSdS' 

lawful  for  the  person  applying  for  the  probate  or  letters  of  i""!?''.!'* ,'" 

administration  in  England  or  Ireland,  or  exhibiting  the  in-  Kingdom. 

rentory  in  Scotland,  to  state  in  his  affidavit  the  fact  of  such 

domicile,  and  to  deliver  therewith  or  annex  thereto  a  schedule 

of  the  debts  due  from  the  deceased  to  persons  resident  in  the 

United  Kingdom,  and  the  funeral  expenses,  and  in  that  case, 

for  the  purpose  of  the  charge  of  duty  on  the  affidavit  or 

inventory,  the  aggregate  amount  of  the  debts  and  funeral 

expenses  appearing  in  the  schedule  shall  be  deducted  from 

the  value  of  the  estate  and  effects  as  specified  in  the  account 

delivered  with  or  annexed  to  the  affidavit,  or  whereof  the 

inventory  shall  be  exhibited. 

"  Debts  to  be  deducted  under  the  power  hereby  given  shall 
be  debts  due  and  owing  from  the  deceased  and  payable  by 
law  (0  out  of  any  part  of  the  estate  and  effects  comprised  in 


(i)  Where  the  estate    exceeds 
10,00O;.,  nee  stat.  52  Vict.   c.  7, 

8,5. 

0  As  to  the  meaniiiy  of  these 
W.E.— VOL.  I. 


words,  which  in  effect  appeared  in 
5  &  6  Vict.  c.  79,  s.  23,  see  Percival 
V.  The  Queen,  3  H.  &  0.  217. 

L  I. 
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As  to  forms  of 
utlidavit. 


Probate  or 
letters  of 
r.'lministration 
to  bear  a 
certificate  in 
iieu  of  stamx) 
duty. 


Provision  for 
return  of  duty 
ovoriHiid, 


Of  the  Stamp  Duties.      [Pt.  i.  Bk.  vii, 

the  affidavit  or  inventory,  and  are  not  to  include  voluntary 
debts  expressed  to  be  payable  on  the  death  of  the  deceased, 
or  payable  under  any  instrument  which  shall  not  have  been 
bond  fide  delivered  to  the  donee  thereof  three  months  before 
the  death  of  the  deceased,  or  debts  in  respect  whereof  any 
real  estate  may  be  primarily  liable  or  a  reimbursement  may 
be  capable  of  being  claimed  from  any  real  estate  of  the 
deceased  or  from  any  other  estate  or  person. 

"  Funeral  expenses  to  be  deducted  under  the  power  hereby 
given  shall  include  onlj  such  expenses  are  as  allowable  as 
reasonable  funeral  expenses  according  to  law  (nt). 

Sect.  29.  "  The  affidavit  to  be  required  or  received  from  any 
person  applying  for  probate  or  letters  of  administration  in 
England  or  Ireland  shall  extend  to  the  verificatiou  of  the 
account  of  the  estate  and  effects,  or  to  the  verification  of  such 
account  and  the  schedule  of  debt  and  funeral  expenses,  as  the 
case  may  be,  and  shall  be  in  accordance  with  such  form  as  may 
be  prescribed  by  the  Commissioners  of  Her  Majesty's  Trea- 
sury (h)  ;  and  the  Commissioners  of  Inland  Eevenue  shall 
provide  forms  of  affidavit  stamped  to  denote  the  duties  payable 
under  this  Act. 

Sect.  30.  "  No  probate  or  letters  of  administration  shall  be 
granted  by  the  Probate,  Divorce,  and  Admiralty  Division  of 
the  High  Court  of  Justice  in  England,  or  by  the  Probate  and 
Matrimonial  Division  of  the  High  Court  of  Justice  in  Ireland, 
unless  the  same  bear  a  certificate  in  writing  under  the  band 
of  the  proper  officer  of  the  Court,  showing  that  the  affidavit 
for  the  Commissioners  of  Inland  Revenue  has  been  delivered, 
and  that  such  affidavit,  if  liable  to  stamp  duty,  was  duly 
stamped,  and  stating  the  amount  of  the  gross  value  of  the 
estate  and  effects  as  shown  by  the  account. 

Sect.  31.  "  If  at  any  time  ufter  the  grant  of  probate  or  letters 


(m)  As  to  wliul  funeral  uxiielise.s  \)\h  83(5  li  m;. 

are  iiUowaLlo    to    executois    and  (n    For  Ibnus  apiiroved  by  lli« 

iidmlnintmtors  us  against  creditoiH,  Treasury, see  Appendix  to  HaMOii" 

legatees,    next    of   kin,  i<ce  2'""')  Revenue  Acti*,  1880  niul  1881. 
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of  administration  (o),  and  enuring  the  administration  of  the 
estate,  thp  vaiue  mentioned  in  the  certificate  of  the  officer  of  the 
Cjurt  shall  be  found  to  exceed  the  true  value  of  the  personal 
estate  and  effects  of  the  deceased,  or  if  at  any  time  within 
tliree  years  after  the  grant,  or  within  oUch  further  period  as 
the  Commissioners  of  Inland  Revenue  may  allow,  it  shall 
appear  that  no  amount  or  an  insuffi'iieut  amount  was  deducted 
on  account  of  debts  and  funeral  expenses,  it  shall  be  lawful  for 
the  said  Commissioners,  upon  proof  of  the  facts  to  their  satis- 
faction, to  return  the  amount  of  stamp  duty  which  shall  have 
been  overpaid  (j)),  and  to  cause  a  certificate  to  be  written  by 
an  authorised  officer  on  the  probate  or  letters  of  administra- 
tion setting  forth  such  true  value,  or,  as  the  case  may  be,  the 
amount,  or  corrected  amount  of  deduction,  and  such  certifi- 
cate shall  be  substituted  for,  and  have  the  same  force  and 
effect  as,  the  certificate  of  the  officer  of  the  Court. 
Sect.  32.  "  If  at  any  time  it  shall  be  discovered  that  the  per-  r-iovision  for 

■^  payment  of 

sonal  estate  and  effects  of  the  deceased  were,  at  the  time  of  the  further  duty. 

;:rant  of  probate  or  letters  of  administration,  of  greater  value 

than  the  value  mentioned    in  the   certificate,   or   that   any 

deduction  for  debts  or  funeral  expenses  was  made  erroneously, 

the  person  acting  in  the  administration  of  such  estate  and 

etfects  shall,  within  six  months  after  the  discovery  (q),  deliver 

."'iirther  affidavit  (/•),  with  an  account  to  the  Commissioners 

oi  inland  llovenue,  duly  stamped  for  the  amount  which,  with 

the  duty  (if  any)  previously  paid  on  an  affidavit  in  respect  sr 

such  estate  and  effects,  shall  be  sufficient  to  cover  the  duty 

chargeable  according  to  tho  true  value  thereof,  and  shall  at  the 

same  time  pay  to  the  said  Commissioners  intere;-!t  upon  such 

amount  at  tl'o  rate  of  five  pounds  per  centum  per  annum 

from  the  date  of  the  grant,  or  from  such  subsequent  date  as 


I"' 


(u)  Apiilications  for  return  of 
iluty  under  55  Geo.  III.  c.  184, 
»•  40,  ImJ  to  b  e  made  witliiu  six 
months  iifter  discovery  of  over- 
payment. 

(riSce8tut.52Vict.c.7,8.  5((i). 


((/)  For  penalty  of  double  duty 
for  iiej,dect,  see  post,  section  40. 

(j)  As  to  ctisea  wbere  the  estat 
exi't'eds  lO.OUO/.,  see  sUvt.  52  Vict, 
c.  7,  8.  5  (.■}). 

1.  L  2 
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Provisions  as 
to  obtaining 
probate,  &c., 
where  gross 
valuo  of  estate 
does  not 
exceed  ZOOl. 


Of  the  Stamp  Duties.    [Pt.  i.  Bk.  vii. 

tho  said  Commissioners  may,  in  the  circumstances,  think 
proper. 

"  The  Commissioners  of  Inland  Revenue,  upon  the  receipt 
of  such  affidavit  duly  stamped  as  aforesaid,  shall  cause  a 
certificate  to  be  written  by  an  authorised  officer  on  the  probate 
or  letters  of  administration  setting  forth  the  true  value  of 
the  estate  and  effects  as  then  ascertained,  or,  as  the  case  luav 
be,  the  corrected  amount  of  deduction,  and  such  certificate 
shall  bo  substituted  for,  and  have  the  same  force  and  effect  as, 
the  certificate  of  the  officer  of  the  Court. 

Sect.  83. — (1.)  "  Where  the  whole  personal  estate  and 
effects  of  any  person  dying  on  or  after  the  first  day  of  June  one 
tlimisaiul  eight  hundred  and  eighty-one  (inclusive  of  property 
by  law  made  such  personal  estate  and  effects  for  the  purpose  of 
the  charge  of  duty,  and  any  personal  estate  and  effects  situate 
out  of  tho  United  Kingdom),  without  any  deduction  for  debts 
or  funeral  expenses,  shall  not  exceed  the  value  of  tLrcc 
hundred  pounds,  it  shall  be  lawful  for  the  person  intending  to 
apply  for  probate  or  letters  of  administration  in  England  or 
Ireland,  to  deliver  to  the  proper  officer  of  the  Court  or  to  auv 
officer  of  inland  revenue  duly  appointed  for  the  purpose, 
a  notice  in  Avriting  in  the  prescribed  form  (s),  setting  fortb 
tho  particulars  of  such  estate  and  effects,  and  such  further 
particulars  as  may  be  required  to  be  stated  therein,  and  to 
deposit  with  him  the  sum  of  fifteen  shillings  for  fees  of  Court 
and  expenses,  and  also,  in  case  the  estate  and  effects  shall 
exceed  the  value  of  one  hundred  pounds,  tho  further  sum  of 
thirty  shillings  for  stamp  duty. 

(2.)  "  If  the  officer  has  good  reason  to  believe  that  the 
whole  personal  estate  and  effects  of  the  deceased  exceeds  the 


(«)  For  the  diiections  issued  for 
the  miiJance  of  the  Inhmd  Revenue 
OlHcers  appointed  to  receive  noticeB 
of  application  for  grants  of  probate 
uiid  letters  of  administration  with 
or  without  the  Will  annexed,  as  to 
tlie    particulars    required    to    he 


Ntated  in  such  notices  ami  re;iiil.v 
tions  with  respect  to  tlie  tniii>- 
mission  of  the  same  ami  i>f  tln' 
necessary  I'linurt  and  dociuucuts, 
see  the  Appentlix  to  Ilansonn 
Revenue  Acts,  1880  iind  1881. 
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value  of  three  hundred  pounds,  he  shall  refuse  to  accept  the 
notice  and  deposit  until  he  is  satisfied  of  the  true  value 
thereof. 

(3.)  "The  principal  registrars  of  the  Prohate,  Divorce, 
and  Admiralty  Division  of  the  High  Court  of  Justice  in 
England,  and  of  the  Prohate  and  Matrimonial  Division  of  the 
Hi<'b  Court  of  Justice  in  Ireland,  in  communication  with  the 
Commissioners  of  Inland  Rovcnuc,  shall  prescribe  the  form 
of  notice,  and  make  such  regulations  as  may  be  necessary 
with  respect  to  the  transmission  of  notices  by  officers  of 
Inland  Revenue,  the  steps  to  be  taken  for  the  preparation 
and  filling  up  of  forms  and  documents,  and  generally  all 
matters  which  may  be  necessary,  so  as  to  authorise  the  grant 
of  probate  or  letters  of  administration. 

(1.)  "  Officers  of  Inland  Revenue  are  hereby  empowered  to 
administer  all  necessary  oaths  or  affirmations,  and  in  the  case 
of  letters  of  administration,  to  attest  the  bond  and  accept 
the  same  on  behalf  of  the  President  or  Judge  of  the 
Division. 

(5.)  "  Whore  the  estate  and  eftects  shall  ex'^eed  the  value 
of  one  hundred  pounds  {t),  the  stamp  duty  payable  on  the 
affidavit  for  the  Commissioners  of  Inland  Revenue  shall  be 
the  fixed  duty  of  t '  i  irty  shillings,  and  no  more. 

Sect.  34. — (1.)  "The  Intestates,  Widows,  and  Children  Provision  as 
(Scotland)  Act,  1875,  and  the  Small  Testate  Estate  (ocotland)  ^here  gross 
Act,  1876,  as  amended  by  the  Sheriffs  Court  (Scotland)  Act,  d^ggV/t  e?*^ 

1876,  shall  be  ex    nded  so  as  to  apply  to  any  case  where  the  ccod  zm. 

,    «.  5  ■■  .  <        39  &  40  Vict. 

whole  personal  estn  <^  and  effects  of  a  person  dymg  on  or  alter 

the  first  day  of  Jun^  one  thousand  eight  hundred  and  eighty- 
one,  without  any  deduction  for  debts  or  funeral  expenses, 
shall  not  exceed  the  value  of  three  hundred  pounds,  whoever 
may  be  the  applicant  for  reprosentatio*;,  and  wheresoever  the 
deceased  may  have  been  domiciled  at  tho  time  of  death,  and 


c.  24. 

39  k  40  Vict, 

c.  70. 


(')  In  cnscR  wlioi'o  the  wliole 
estate  does  nni  cxceeil  10(1/.,  hoc 
till'  iirnvisioiiB  of  the  intcsttates, 
Wi'l'ws  ana  Children   Act,  187;? 


(:«$  &  37  Vict.  c.  52),  e.\ten(lcd  by 
3H  &  39  Vict,  c,  27,  ante,  pp.  248, 
24!). 
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Provision  in 
case  of  subse- 
quent dis- 
covery that 
the  value  of 
estate  ex- 
ceeded 300/. 


Relief  from 
legacy  duty 
in  cases  under 
300/. 


Power  to  com- 
missioners to 
require 
explanations 
and  proof  in 
support  of 
affidavit  or 
inventory. 


Grant  of  duties 
on  accountH 
of  certain 
projierty 
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the  fees  payable  under  Schedule  C.  of  each  of  the  two  first- 
mentioned  Acts  shall  not  exceed  the  sum  of  fifteen  shillings, 
inclusive  of  the  fee  of  two  shillings  and  sixpence,  to  be  paid 
to  the  commissary  clerk,  or  sheriff  clerk. 

(2.)  "  In  any  such  case  where  the  estate  and  efiects  shall 
exceed  the  value  of  one  hundred  pounds,  the  stamp  duty 
payable  on  the  inventory  shall  be  the  fixed  duty  of  thirty 
shillings,  and  no  more. 

Sect.  35.  "  Where  representation  has  been  obtained  in  con- 
formity with  either  of  the  two  preceding  sections,  and  it  shall 
be  at  any  time  afterwards  discovered  that  the  whole  personal 
estate  and  effects  of  the  deceased  were  of  a  value  exceeding 
three  hundred  pounds,  then  a  sum  equal  to  the  stamp  duty 
payable  on  an  affidavit  or  inventory  in  respect  of  the  true 
value  of  such  estate  and  effects  shall  be  a  debt  due  to  Her 
Majesty  from  the  person  acting  in  the  administration  of  such 
estate  and  effects,  and  no  allowance  shall  be  made  in  respect 
of  the  sums  deposited  or  paid  by  him,  nor  shall  the  relief 
afforded  by  the  next  succeding  section  be  claimed  or  allowed 
by  reason  of  the  deposit  or  payment  of  any  sum. 

Sect.  36 .  "  The  payment  of  the  sum  of  thirty  shillings  for  the 
fixed  duty  on  the  affidavit  or  inventory  in  conformity  with  this 
Act  shall  be  deemed  to  be  in  full  satisfaction  of  any  claim  to 
legacy  duty  or  succession  duty  in  respect  of  the  estate  or 
effects  to  which  such  affidavit  or  inventory  relates. 

Sect.  37.  "It  shall  be  lawful  for  the  Commissioners  of  Inland 
Revenue  at  any  time  and  from  time  to  time  within  three 
years  after  the  grant  of  probate  or  letters  of  administration 
or  recording  of  inventory,  as  they  may  think  necessary,  to 
require  the  person  acting  in  the  administration  of  the  estate 
and  effects  of  any  deceased  person,  to  furnish  such  explana- 
tions, and  to  produce  such  documentary  or  other  evidence 
respecting  the  contents  of,  or  particulars  verified  hy,  the 
affidavit  or  inventory  as  the  case  may  seem  to  them  to 
require. 

Sect.  88.— (1.)  "Stamp  duties  at  the  like  rates  as  are  hy  this 
Act  charged  on  affidavits  and  inventories  shall  be  charged  and 


Pt.  I.  Bk.  VII.   H    Pt  I.  Bk.  VII.]  Oil  Probate  and  Jjcttcr.^  of  Aihninistmtlon.     o 


19 


)f  the  two  first- 
fifteen  shillings, 
once,  to  be  paid 

and  efl'ects  shall 
the  stamp  duty 
i  duty  of  thirty 

ohtained  in  con- 

ons,  and  it  shall 

le  whole  personal 

value  exceeJin" 

0 

)  the  stamp  duty 
pect  of  the  true 
debt  due  to  Her 
istration  of  such 

made  in  respect 

shall  the  relief 
aimed  or  allowed 
sum. 

,y  shillings  for  the 
iformity  with  this 
n  of  any  claim  to 

of  the  estate  or 
jlates. 

ssiouers  of  Inland 
me  within  three 
of  administration 
nk  necessary,  to 
ion  of  the  estate 
h  such  explana- 
r  other  evidence 

verified  by,  the 
Eom  to  them  to 

itcs  as  arc  by  this 
11  be  charged  and 


paid  on  accounts  («)  delivered  of  the  personal  or  moveable 

property  to  be  included  therein    according    to    the  value 

thereof. 
(2.)  "  The  personal  or  moveable  property  to  be  included  in 

an  account  shall  be  property  of  the  following  descriptions, 

til.  :— 
(a.)  "  Any  property  taken  as  a  donatio  vwrtis  camd  made 
by  any  person  dying  on  or  after  the  first  day  oi 
June,  one  thousand  eight  hundred  and  eighty  one, 
or  taken  under  a  voluntary  disposition,  made  by 
any  person  so  dying,  purporting  to  operate  as  an 
immediate  gift  inter  vivos,  whether  by  way  of 
transfer,  delivery,  declaration  of  trust  or  otherwise, 
which  shall  not  have  been  bond  fide  made  three  (a;) 
months  before  the  death  of  the  deceased. 
(/».)  "  Any  property  which  a  person  dying  on  or  after  such 
day  having  been  absolutely  entitled  thereto,  has 
voluntarily  caused  or  may  voluntarily  cause  to  be 
transferred  to  or  vested  in  himself  and  any  other 
person  jointly,  whether  by  disposition  or  otherwise, 
so  that  the  beneficial  interest  therein,  or  in  some 
part  thereof,  passes  or  accrues  by  survivorship  on 
his  death  to  such  other  person. 
(('.)  "Any  property  passing  under  any  past  or  future 
voluntary  settlement  (//)  made  by  any  person  dying 
on  or  after  such  day  by  deed  or  any  other  instru- 
ment not  taking  efiect  as  a  will,  whereby  an  interest 
in  such  property  for  life  or  any  other  period  deter- 
minable by  reference  to  death  is  reserved  either 
expressly  or  by  implication  to  the  settlor,  or  whereby 
the  settlor  may  have  reserved  to  himself  the  right, 
by  the  exercise  of  any  power,  to  restore  to  himself, 
or  to  reclaim  the  absolute  interest  in  such  property. 


(h)  WIrtg  the  viiliio  of  tho 
oslnte  exceeds  10,0()0t,  see  stut. 
52  Vict,  c  7, 8.  5  (2). 

[A  Now  "  twelve  "  months.  See 


52  Vict.  c.  7,  s.  11. 

(j/)  See  CrosBiimii  i'.  The  Queen, 
18  g.  1«.  D.  25«. 
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(3.)  "  Where  an  account  delivered  duly  stamped  comprises 
property  passing  under  a  voluntary  settlement,  and,  upon  the 
production  of  the  settlement,  it  shall  appear  that  tlio  stamp 
duty  of  live  shillings  per  centum  has  been  paid  thereon 
according  to  the  amount  or  value  of  the  property  so  passing, 
or  any  part  thereof,  the  amount  of  such  stamp  duty  shall  be 
returned  to  the  person  delivering  the  account. 

Sjct.  89.  "Every  person  who  as  beneficiary,  trustee,  or  other- 
wise, acquires  possession,  or  assumes  the  management,  of  any 
personal  or  moveable  property  of  a  description  to  bo  included 
in  an  account  according  to  the  preceding  section  shall  upon 
retaining  the  same  for  his  own  use,  or  distributing  or  dis- 
posing thereof,  and  in  any  case  within  six  calendar  months 
after  the  death  of  the  deceased  deliver  to  the  Commissioners 
of  Inland  Revenue  a  full  and  true  account,  verified  by  oath, 
of  such  property  duly  stamped  as  required  by  this  Act.  Any 
officer  authorised  by  the  Commissioners  for  the  purpose  may 
administer  the  oath. 

Sect.  40.  "  If  any  person  who  ought  to  obtain  probate  or  let- 
ters of  administration  or  deliver  a  further  affidavit  or  to  exhibit 
an  inventory  or  who  is  required  to  deliver  such  account  as 
aforesaid  shall  neglect  to  do  so  within  the  period  prescribed 
by  law  for  the  purpose,  he  shall  be  liable  to  pay  to  Her 
Majesty  double  the  amount  of  duty  chargeable,  and  the  same 
shall  be  a  debt  due  from  him  to  the  Crown,  and  be  recoverable 
by  any  of  the  ways  or  means  now  in  force  for  the  recovery  of 
probate,  legacy,  or  succession  duties. 

Sect.  41.  "In  respect  of  any  legacy,  residue,  or  share  of 
residue  payable  out  of,  or  consisting  of  any  estate  or  efTects 
according  to  the  value  whereof  duty  shall  have  been  paid  on  the 
affidavit  or  inventory  or  account,  in  conformity  with  this  Act, 
the  duty  at  the  rato  of  one  pound  per  centum  imposed  by  the 
Act  of  the  fifty- fifth  year  of  King  George  the  Third,  chapter 
one  hundred  and  eighty-four  shall  not  be  payable; 

"  And  in  respect  of  any  succession  to  property  according  to 
the  value  whereof  duty  shall  have  been  paid  on  the  affidavit 
or  inventory  or  account  in  conformity  with  this  Act,  the  duty 
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at  the  rate  of  one  pound  per  centum  imposed  by  the  Succes- 
sion Duty  Act,  1853,  shall  not  be  payable. 

Sect.  42.  "  Subject  to  the  relief  from  legacy  duty  given  by 
section  thirteen  of  the  Customs  and  Inland  Revenue  Act, 
1880,  every  pecuniaiy  legacy  or  residue  or  share  of  residue 
nnder  the  Will  or  the  intestacy  of  a  person  dying  on  or  after 
the  first  day  of  June  one  thousand  eight  hundred  and  eighty- 
one,  although  not  of  an  amount  or  value  of  twenty  pounds, 
sliall  be  chargeable  to  the  duties  imposed  by  the  said  Act  of 
the  fifty-fifth  year  of  King  George  the  Third,  chapter  one 
hundred  and  eighty-four,  as  modified  by  this  Act. 

Sect.  43.  "It  shall  be  lawful  for  the  Commissioners  of  Inland 
Revenue,  upon  the  application  of  the  person  acting  in  the 
execution  of  the  Will  of  any  deceased  person,  and  upon  the 
delivery  to  them  of  an  account  showing  the  amount  of  the 
estate  and  eflfects  in  respect  whereof  legacy  duty  is  payable, 
together  with  the  names  or  description  of  class  of  the  persons 
entitled  thereto  and  every  part  thereof,  in  possession  or 
expectancy,  and  their  degrees  of  consanguinity  to  the  testator, 
to  assess  the  duty  upon  the  amount  shown  by  the  said  account 
at  such  a  sum  by  way  of  composition  as,  having  regard  to  the 
circumstances,  shall  appear  to  be  proper,  and  to  accept  pay- 
ment of  the  duty  so  assessed  in  full  discharge  of  all  claims 
for  legacy  duty  under  such  will. 

"  If  the  Commissioners  are  of  opinion  that  an  application 
should  receive  the  assent  of  any  person,  they  shall  refuse  to  en- 
tertain the  application  until  such  assent  shall  have  been  given." 

The  provisions  of  the  above  Act  have  been  supplemented 
by  those  of  the  Customs  and  Inland  Revenue  Act,  1889  (52 
Vict.  c.  7),  by  section  5  of  which  it  is  enacted  that : — 

(1.)  "Where,  in  the  case  of  any  person  applying  for  pro- 
bate or  letters  of  administration  granted  in  England  or  Ireland 
on  or  after  the  first  day  of  June  one  thousand  eight  hundred 
and  eighty-nine,  or  in  the  case  of  any  person  exhibiting  an 
inventory  in  Scotland  on  or  after  that  day,  the  value  of  the 
estate  and  cficcts  in  respect  whereof  duty  is  charged  on  the 
affidavit  or  inventory  by  section  twenty-seven  of  the  Customs 


16  &  17  Vict, 
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and  Inlanil  Eevenue  Act,  1881,  exceeds  ten  thousand  pounds 
he  shall  togi,*^her  with  such  affidavit  or  inventorj'  deliver  a 
statement  of  the  value  of  buch  estate  and  effects.  The  state- 
ment  shall  he  transmitted  with  the  affidavit  or  inventory  to 
the  Commissioners  of  Inland  Revenue  by  the  proper  officer  of 
the  High  Court  of  Justice  in  England  or  Ireland,  or  of  the 
proper  Court  in  Scotland,  and  the  certificate  required  uiiil(r 
section  thirty  of  the  said  Act  shall  extend  to,  and  include  tlic 
fact  of  the  delivery  of  the  statement. 

(2.)  "  Where  the  value  of  the  personal  or  moveable  property 
included  in  an  account  delivered  according  to  section  thirty- 
eight  of  the  Customs  and  Inland  Eevenue  Act,  1881,  on  or 
after  the  first  day  of  June  one  thousand  eight  hundred  and 
eighty-nine,  exceeds  ten  thousand  pounds,  the  person  deliver- 
ing the  account  shall  also  deliver  together  therewith  a  state- 
ment of  the  value  of  such  property. 

(3.)  "  Where  pursuant  to  the  provisions  of  section  thirty- 
two  of  the  Customs  and  Inland  Revenue  Act,  1881,  a  further 
affidavit  is  required  to  be  delivered  by  any  person,  and  Avherc 
any  person  intromitting  with,  or  entering  upon  the  possession 
or  management  of,  any  personal  or  moveable  estate  or  effects 
in  Scotland  of  any  person  dying,  is  required  by  law  to 
exhibit  an  additional  inventory,  the  following  provisions  shall 

{<(.)  "  If  the  value  of  tho  estate  and  eft'ects  in  respect 
whereof  duty  was  charged  on  the  former  affidavit 
or  inventory  under  section  twenty-seven  of  the 
Customs  and  Inland  Revenue  Act,  1881,  exceeded 
ten  thousand  pounds,  the  person  delivering  the 
further  affidavit  or  exhibiting  tho  additional  inven- 
tory shall  deliver  together  therewith  a  statement 
of  the  value  of  the  estate  and  effects  included 
therein  or  of  the  increasa  of  value  of  tho  estate  and 
effects  included  in  the  former  affidavit  or  inventory, 
as  the  case  may  be  : 

{h.)  "If  the  value  of  the  estate  and  effects  in  respect 
whereof  duty  has  Deen  charged  under  the  Customs 
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and  Inland  Revenue  Act,  1881,  did  not  exceed  ten 
thousand    pounds,  and  such  value  together  with 
the  value  of  the  estate  and  effects  included  in  the 
further  affidavit  or  additional  inventory  delivered  or 
exhibited  or  the  increased  value,  as  the  case  may 
be,    exceeds    ten    thousand    pounds,   such   person 
delivering  the   further   affidavit   or   exhibiting  the 
additional    inventory  shall   deliver   together  there- 
with a  statement  of  the  value  of  the  estate   and 
effects  included  therein,  and  in  the  former  affidavit 
or  inyentory,  or  of  the  value  as  increased  of  the 
estate  and  effects  included  in  the  former  affidavit 
or  inventory,  as  the  case  may  be. 
(4.)  "  There  shall  be  charged  and  paid  on  every  statement 
to  be  delivered  in  conformity  with  this  section  a  duty  of 
one  pound  for  every  full  sum  of  ono  hundred  pounds,  and 
for  any  fraction  of  one  hundred  pounds  over  any  multiple 
of  one   hundred   pounds   of  the   value   of    the   estate   and 
effects  or  of  the  personal  or  moveable  property,  as  the  case 
may  be. 

(5.)  "  The  duties  respectively  imposed  by  this  section  are  to 
be  in  addition  to  the  stamp  duties  charged  on  the  affidavit 
required  from  persons  applying  for  probate  or  lettei'S  of  ad- 
ministration in  England  or  Ireland  or  on  the  inventory  exhi- 
bited and  recorded  in  Scotland,  and  in  addition  to  the  stamp 
duties  charged  on  suck  accounts  of  personal  and  moveable 
property  as  are  specified  in  section  38  of  the  Customs  and 
Inland  Revenue  Act,  1881,  as  amended  by  this  Act,  but  are 
not  to  be  deemed  '  probate  duties '  within  the  meaning  as- 
signed to  that  expression  by  section  21  of  the  Local  Govern- 
ment Act,  1888,  or  by  section  5  of  the  Probate  Duties 
(Scotland  and  Ireland)  Act,  1888. 

(6.)  "  The  provisions  contained  in  section  81  of  the 
Customs  and  Inland  Revenue  Act,  1881,  for  the  return  of 
stamp  duty  overpaid  shall  apply  to  the  return  of  duty  over- 
paid on  any  statement  delivered  under  this  section,  and  in 
Scotland  a  return    of  duty  overpaid  on  any  statement  so 


i 


524 


Doration  of 
char^te  of 
estate  duty. 


Double  duty 
or  interest 
payable  in 
case  of 
default. 


11  i- 


The  duties  to 
be  stamp 
duties. 


0/the  Stamp  Duties.    [Pt.  i.  Bk.  vii. 

delivered  shall  be  made  in  like  manner  as  a  return  is  now 
made  of  stamp  duty  overpaid  on  an  additional  inventory. 

(7.)  "Where  a  further  affidavit  or  additional  inventory  is 
delivered  or  exhibited  of  any  estate  or  effects  of  a  deceased 
person  after  a  former  aifidavit  or  inventory  of  the  estate  and 
effects  of  the  same  person  has  been  delivered  or  exhibited  and 
recorded  prior  to  the  1st  of  June,  1889,  it  shall  not  be  neces- 
sary to  deliver  any  statement  of  the  value  of  the  estate  and 
effects  of  such  person  under  this  section. 

Sect.  7.  "  The  duties  hereinbefore  imposed  by  this  part  of 
this  Act  shall  not  be  payable  in  respect  of  the  value  of  the  estate 
and  effects  of  any  person  dying  on  or  after  the  first  day  of 
June  one  thousand  eight  hundred  and  ninety-six,  or  of  the 
value  of  anv  ^lersonal  or  moveable  property  included  in  an 
account  by  rt  ation  to  the  death  of  any  person  so  dying,  or  in 
respect  of  the  value  of  any  succession  upon  the  death  of  any 
person  so  dying,  and  statements  of  such  values  shall  not  Le 
required. 

Sect.  8. — (1.)  "  If  any  person  who  ought  to  deliver  a  state- 
ment as  required  by  this  part  of  this  Act  shall  neglect  to  do  so, 
he  shall  be  liable  to  pay  to  Her  Majesty  double  the  amount  of 
duty  chargeable,  and  tho  same  shall  be  a  debt  duo  from  him 
to  the  Crown,  and  be  recoverable  by  any  of  the  ways  or  means 
now  in  force  for  the  recovery  of  probate,  legacy,  or  succession 
duties. 

(2.)  "  In  any  case  in  which  any  duty  hereinbefore  imposed 
by  this  part  of  this  Act  shall  be  in  arrear,  the  person  by 
whom  the  arrears  of  duty  may  be  payable  shall  be  liable  to 
pay  interest  thereon  at  the  rate  of  four  pounds  per  centum 
per  annum,  and  such  interest  shall  be  recoverable  by  the 
Commissioners  of  Inland  Revenue  in  the  same  manner  as  the 
arrears  of  duty  and  as  part  thereof :  Provided  always,  that 
the  acceptance  or  recovery  by  the  said  commissioners  of  arrears 
of  duty,  with  interest  thereon  as  aforesaid,  shall  bo  an  absolute 
waiver  of  the  penalties  (if  any)  which  may  have  been  incurred. 

Sect.  9.— (1.)  "Tho  duties  hereinbefore  imposed  by  this  part 
of  this  Act  shall  be  stamp  duties,  and  shall  be  rndcr  the  care 
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and  management  of  the  Commissioners  of  Inland  Revenue, 
who  by  themselves  and  their  officers  shall  have  the  same 
powers  and  authorities  1  the  collection,  recovery,  and 
management  thereof  as  are  vested  in  them  for  the  collection, 
recovery,  and  management  of  any  stamp  duties,  and  shall 
Iiave  all  other  powers  and  authorities  requisite  for  carrying 
this  part  of  this  Act  into  execution. 

(2.)  "  The  statements  required  to  bo  delivered  under  this 
part  of  this  Act  shall  be  in  such  form  as  may  be  proscribed  by 
the  Commissioners  of  Inland  Revenue,  who  shall  provide  forms 
accordingly,  and  the  duty  on  ,  o  statement  shall  be  denoted 
in  such  manner  as  the  commissioners  may  think  proper." 

It  will  be  observed  that  by  section  26  of  44  Vict.  c.  12 
above  set  out,  the  provisions  then  in  force  at  the  time  of  the 
passing  of  that  Act  with  regard  to  the  duties  on  probate  or 
letters  of  administration,  so  far  as  the  same  are  consistent 
with  the  provisions  of  that  Act,  are  to  be  deemed  applicublo 
to  the  duties  imposed  on  affidavits  in  substitution  for  the 
duties  on  probates  or  letters  of  administration.  If  has 
accordingly  been  thought  convenient  to  print  the  foimer 
provisions,  giving  references  when  necessary  to  the  new  Act. 

By  stat.  27  «&  28  Vict.  c.  56,  s.  4,  "  The  said  stamp  duties  27  k  28  Vict, 
[on  probates  and  letters  of  administration]  shall  be  charged  D„','|u^t>n*' 
and  paid  in  respect  of  the  value  of  any  ship  or  any  share  of  a  '''"i"*- 
ship  belonging  to  any  deceased  person  which  shall  be  regis- 
tered at  any  port  in  the  United  Kingdom,  notwithstanding 
such  ship  at  the  time  of  the  death  of  the  testator  or  intestate 
may  have  been  at  sea  or  elsewhere  out  of  the  United  Kingdom ; 
and  for  the  pui-pose  of  charging  the  said  duties,  such  ship  shall 
be  deemed  to  havo  been  at  the  time  aforesaid  in  the  port  at 
which  she  may  be  registered. 

Sect.  5.  "No  stamp  duty  shall  be  chargeable  on  any  such  pro- 
bate, letters  of  administration  or  inventory  as  aforesaid  in  any 
case  where  the  whole  estate  and  effects  of  the  deceased  person  '*^'""i'  ''"^^ 

'^  where  the 

lym^'  after  the  passing  of  this  Act  (exclusive  of  what  he  shall  effects  dn  not 
ive  been  possessed  of  or  entitled  to  as  a  trustee  for  any  other 
person  or  pi  rson,  and  not  beneficially)  shall  be  sworn  not  to 
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exceed,  and  shall  not  actually  exceed,  in  value  the  sum  of  one 
hundred  pounds  "  {z). 

Probate  of  Will,  and  letters  of  administration  of  the  effects 
of  any  common  seaman,  marine,  or  soldier,  who  shall  be  slain 
or  die  in  the  service  of  His  Majesty,  his  heirs  or  successors, 
are  exempt  from  all  stamp  duties. 

By  the  37th  section,  it  is  enacted,  "  That  from  and  after 
the  thirty-first  day  of  August,  1815,  if  any  person  shall  take 
possession  of,  and  in  any  manner  administer  any  part  of  the 
personal  estate  and  effects  of  any  person  deceased,  without 
obtaining  probate  of  the  Will  or  letters  of  administration  of 
the  estate  and  effects  of  the  deceased,  within  six  calendar 
months  after  his  or  her  decease,  or  within  two  calendar 
months  after  the  termination  of  any  suit  or  dispute  respect- 
ing the  Win  or  the  right  to  letters  of  administration,  if  there 
shall  be  any  such,  which  shall  not  be  ended  within  four 
calendar  months  after  the  death  of  the  deceased;  every  person 
so  offending  shall  forfeit  the  sum  of  one  hundred  pounds,  and 
also  a  further  sum,  at  and  after  the  rate  of  ten  pounds  per 
centum  on  the  amount  of  the  stamp  duty  payable  on  the  pro- 
bate of  the  Will  or  letters  of  administration  of  the  estate  and 
effects  of  the  deceased  {a). 

Sect.  38.  "  From  and  after  the  expiration  of  three  calendar 
months  from  the  passing  of  this  Act  (11th  July,  1815),  no 
Ecclesiastical  Court  or  person  shall  grant  probate  of  the 
Will  or  letters  of  administration  of  the  estate  and  effects  of 
any  person  deceased,  without  first  requiring  and  receiving 
from  the  person  or  persons  applying  for  the  probate  or 
letters  of  administration,  or  from  some  other  competent 
person  or  persons,  an  affidavit,  or  solemn  aflirmation  in  the 


(z)  And  since  the  duties  in  force 
on  the  passinf:;  of  the  Customs  and 
Inland  Kevenue  Act,  1880  (43 
Vict.  c.  14),  were  by  that  Act 
sui)erseded,  and  since  the  Customs 
and  Inland  Eevenue  Act,  1881, 
contains  no  provision  lor  chargin},' 
estates    of    ICOi.  and  under,    all 


estates  of  or  under  tlie  value  of 
lOOZ.  are  now  c.\empt  from  duty 
whatever  may  be  the  date  of  the 
death  of  tlie  testator  or  intestate, 
as  the  case  may  be. 

(a)  See  also  stat.  5  &  6  Vict, 
c.  82,  8.  35,  as  to  Ireland, 
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case  of  Quakers,  that  the  estate  uud  effects  of  the  deceased,  55  Geo.  III. 
(or  or  in  respect  of  which  the  probate  or  letters  of  adminis- 
tration is  or  are  to  be  granted,  exclusive  of  what  the  deceased 
shall  have  been  possessed  of  or  entitled  to  as  a  trustee  for 
anv  other  person  or  persons,  and  not  beneficially,  but  includ- 
ing the  leasehold  estates  for  years  of  the  deceased,  whether 
absolute  or  determinable  on  lives,  if  any,  and  without  deduct- 
in"  any  thing  on  account  of  the  debts  due  and  owing  from 
the  deceased,  are  under  the  value  of  a  certain  sum  to  bo 
therein  specified,  to  the  best  of  the  deponent's  or  affirmant's 
knowledge,  information,  and  belief,  in  order  that  the  proper 
and  full  stamp  duty  may  be  paid  on  such  probate  or  letters  of 
administration ;  which  affidavit  or  affirmation  shall  be  made 
before  the  surrogate  or  other  person  who  shall  administer  the 
usual  oath  for  the  due  administration  of  the  estate  and  effects 
of  the  deceased  {h). 

Sect.  39.   "  Every  such  affidavit  or  affirmation  shall  bo  Sect.  39. 
exempt  from  stamp  duty,  and  shall  be  transmitted  to  the  j^g  free'of  *" 
said  commissioners  of  stamps,  together  with  the  copy  of  the  8**™?  "I^'y' 

^  °  ^•'  and  to  be 

Will,  or  extract  or  account  of  the  letters  of  administration  transmitted  to 

to  which  it  shall  relate,  by  the  registrar  or  other  officer  of  of'stomps.' 

the  Court,  whose  duty  it  shall  be  to  transmit  copies  of  Wills,  ^*°,*'*^  r  qJ 

and  extracts  or  accounts  of  letters  of  administration  to  the 

said  commissioners,  for  the  better  collection  of  the  duties  on 

legacies  and  successions  to  personal  estate  upon  intestacy; 

and  if  any  registrar  or  other  officer  whose  duty  it  shall  be, 

shall  neglect  to  transmit  such  affidavit  or  affirmation  to  the 

said  commissioners  of  stamps  as  hereby  directed,  every  person 

80  offending  shall  forfeit  the  sum  of  fifty  pounds  "(c). 

By  section  40,  it  is  provided,  "  That  from  and  after  the  Sect.  40. 

passmg  of  this  Act  (11th  July,  1815),  where  any  person,  on  ;h°;2"of°too 

applying  for  the  probate  of  a  Will  or  letters  of  administra-  '''8'> »  ^'j^^v 

tion,  shall  have  estimated  the   estate  and   enects  of   the  paid  on  pro- 
bates, &c. 
fonneily  payable  on  grants  of  pro- 
bate or  letters  of  administration 
is  now  payable  on  the  allidavit  of 
value. 


(4)  As  to  form  of  affidavit,  see 
«Vict.  c.  14,  s.  10,  and  44  Vict. 
c.  \i,  s.  2S). 

(c)  ■'  will  be  observed  that  by 


«  Via 


c.   12,  s.   27,  the  duty 


m 
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65  Geo.  III.  deceased  to  bo  of  greater  value  than  the  same  shall  have 
afterwards  proved  to  he,  and  shall  in  consequence  have  paid 
too  high  a  stamp  duty  thereon,  if  such  person  shall  produce 
the  probate  or  letters  of  administration  to  the  said  commis- 
sioners of  stamps  within  six  calendar  months  after  the  true 
valuo  of  the  estate  and  effects  shall  have  been  ascertained, 
and  it  shall  be  discovered  that  too  high  a  duty  wiis  first  paid 
on  the  probate  or  letters  of  administration,  and  shall  deliYer 
to  them  a  particular  inventory  and  account,  and  valuation  of 
the  estate  and  effects  of  the  deceased,  verified  by  au  affidavit, 
or  solemn  affirmation  in  the  case  of  Quakers  ;  and  if  it 
should  thereupon  satisfactorily  appear  to  the  said  commis- 
sioiiers  that  a  greater  stamp  duty  was  paid  on  the  probate  or 
letters  of  administration  than  the  law  required,  it  sliall  lie 
lawful  for  the  said  commissioners  to  cancel  and  expuii{,'e  tin 
stamp  on  the  probate  or  letters  of  administration,  and  lo  sub- 
stitute another  stamp  for  denoting  the  duty  which  oiifjlit  to 
have  been  paid  thereon,  and  to  make  an  nllowaiu'c  for  tlie 
difference  between  them,  as  in  the  cases  of  spoiled  stamps. 
or  if  the  difference  bo  considerable,  to  repay  <ho  same  in 
money,  at  the  discretion  of  the  said  commissionora  ((/). 

Sect.  41.  Sect.  11.  "From  and  after  the  passing'  of  this  Act  (lltli 

Provision  for 

the  case  of  too    July,  1815),  where  any  person,  on  applying  for  the  probate 

duty  be?^''        of  a  Will  or  letters  of  administration,  shall  havt;  estimated 

paid  on  pro-       ^]^g  estate  and  effects  of  the  deceased  to  be  of  less  valuo  tban 
bates,  &c. 

the  ''ame  shall   have  afterwards  proved   to  bo,  aiul  shall  in 

consequence  have  paid  too  little  stamp  duty  thereon,  it  sinill 
be  lawful  for  the  said  com.missioners  of  stamps,  on  delivery 
to  them  of  an  affidavit  or  solemn  aflirmation  of  the  valuo  ol 
the  estate  and  effects  of  the  deceased,  to  cause  the  probaie 
or  letters  of  administration  to  bo  duly  stamped,  on  payment 
of  tho  full  duty  which  ought  to  have  been  orit,'inally  paid 
thereou  in  respect  of  such  valuo,  and  of  the  further  sum  or 
penalty  payable  by  law  for  stamping  deeds  after  the  execu- 
tion thereof,  without  any  deduction  or  allowance  of  llie 
((/)  Since    1    June,   1881,  llioso  ni.iilioalion.s  will  ln'  K"VHiie.l  I'V  11 

Via.  c  i:J,  8.  ;m. 
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same  shall  Imv,. 
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stamp  duty  originally  paid  on  such  probate  or  letters  of  ''''doo.  III. 
administration :  Provided  always,  That  if  the  application 
shall  bo  made  within  six  calendar  months  after  the  true 
value  of  the  estate  and  effects  shall  bn  ascertained,  and  it 
sliall  be  discovered  that  too  little  duty  was  at  first  paid  on 
the  piobate  or  letters  of  administration,  and  if  it  shall  appear 
by  affidavit  or  solemn  afFirmation,  to  the  satisfaction  of  the 
said  commissioners,  that  such  duty  was  paid  in  consequence 
of  any  mistake  or  misapprehension,  or  uf  its  not  being  known 
at  the  time  that  some  particular  part  of  the  estate  and  effects 
belonged  to  the  deceased,  and  without  any  intention  of  fraud, 
or  to  delay  the  payment  of  the  full  and  proper  duty,  then  it 
sliall  be  lawful  for  the  said  commissioners  to  remit  the  before- 
mentioned  penalty,  and  to  cause  the  probate  or  letters  of 
administration  to  bo  duly  stamped,  on  payment  only  of  the 
Slim  which  shall  be  wanting  to  make  up  the  duty  which 
ought  to  have  been  at  first  paid  thereon  (c). 

Sect.  42.  "Provided  always,  That  in   cases  of  letters  of  Sect.  42. 
admiuisti'iitiou,   on  which  too  little  stamp  duty   shall   have  to  |,'ivo  tlul 
been  paid  at  first,  the  said  commissioners   of  stamps  shall  [',','ti','J,'  ,"ri  v'-^ 
uot  cause  the  same  to  bo  duly  stamped  in  tho  manner  afore- 
said, until  the  administrator  shall  have  given  such  security 
to  the  Ecclesiastical  Court  or  ordinary  by  whom  tho  letters  ^ "  ^ ''  "''"^'*''' " 
of  administration  shall  have  been  granted,  as  ought  by  law 
to  have  been  given  on  the  granting  thereof,  in  case  the  full 
value  of  the  estate  and  effects  of  tho  deceased  hud  been  then 
ascertained,  and  also  that  the  said  commissioners  of  stamps 
shall  yearly  or  oftener  transmit  an  account  of  tho  probates 
and  letters  of  administration,  upon  which  the  stamps  shall 
have  been  rectified  in  pursuance  of  this  Act,  to  the  several 
Kcclesiastical  Courts  by  which    the    eame    shall    have  been 
grimted,  together  with  the  value  of  tho  estate  and  effects  of 
the  deceased,  upon  which  such  rectifications  shall  have  pro- 
ceeded. 

(')  Since    I   .Fuiu',    IHSl,   these      Vict.  c.  12,  s.  ;)2.     A«  to  penalty, 
aplilicutiims  are  ^;overm;i'    liy  44      seu  44  Vict.  e.  12,  8.  40. 
W.F,.— VOt,.    I.  *  M    M 
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55  Geo.  III. 
c.  184. 

Sect.  43. 
Penalty  on 
executors.  &c. , 
not  j)aving  tliu 
full  d  ity  on 
lirob»t"s,  &c., 
in  a  ;,'i.en  time 
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the  ilutv 
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Sect.  44. 
Krclesia.stical 
Conrts  not  to 
take  sur- 
renders of 
imibates,  &o., 
on  tiie  grouinl 
only  of  wrong 
duty  [laid 
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Sect.  45. 
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Sect.  43.  "  Where  too  little  duty  shall  have  been  paid  on 
any  probate  or  letters  of  administration,  in  consequence  of 
any  mistake  or  misapprehension,  or  of  its  not  being  known 
at  the  time  that  some  particular  part  of  the  estate  and  effects 
belonged  to  the  deceased,  if  any  executor  or  administrator 
acting  under  such  probate  or  letters  of  administration  shall 
not,  within  six  calendar  months  after  the  passing  of  this  Act 
(11th  July,  1815),  or  after  the  discovery  of  the  mistake  or 
misapprehension,  or  of  any  estate  or  efifects  not  known  at  tlic 
time  to  hiive  belonged  to  the  deceased,  apply  to  the  said 
commissioners  of  stamps,  and  pay  what  shall  be  wanting 
to  make  up  the  duty  which  ought  to  have  been  paid  at 
first  on  such  probate  or  letters  of  administration,  he  or  she 
shall  forfeit  the  sum  of  one  hundred  pounds,  and  also  a 
further  sum,  at  and  after  the  rate  of  ten  pounds  ju'r  centm 
on  the  amount  of  the  sum  wanting  to  make  up  the  proper 
duty  (/). 

Sect.  44.  "  From  and  after  the  expiration  of  three  calendar 
months  from  the  passing  of  this  Act  (11th  July,  1815),  it 
shall  not  be  lawful  for  any  Ecclesiastical  Court  or  person  to 
call  in  and  revoke,  or  to  accept  the  surrender  of  any  probate 
or  letters  of  administration,  on  the  ground  only  of  too  liigli 
or  too  low  a  stamp  duty  having  been  paid  thereon,  as  here- 
tofore hath  been  practised :  and  if  any  Ecclesiastical  Court 
or  person  shall  so  do,  the  commissioners  of  stamps  shall  not 
make  any  allowance  whatever  for  the  stamp  duty  on  the 
probate  or  letters  of  administration  which  shall  he  so 
annulled. 

Sect.  45.  "  And  whereas  it  has  happened  in  the  case  cf 
letters  of  administration  on  which  the  proper  stamp  duty 
hath  not  been  paid  at  first,  that  certain  debts,  chattels  real, 
or  other  efl'ects  due  or  belonging  to  the  deceased,  have  heon 
found  to  be  of  such  great  value,  that  the  administrator  hath 
not  been  possessed  of  money  sufficient  either  of  his  own  or 
of  the  deceased  to  pay  the  requisite  stamp  duty,  in  order  to 

(/)  See  Lacy  v.  Rhys,  4  Best  &  la  now  provided  for  by  •14  Vid, 
S.  87:<,  po.st,  p.  5:$!).     Tlie  penalty      c.  12,  c  40. 
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1  for  by  44  Vict. 


render  such  letters  of  administration  available  for  the  recovery 
thereof  by  law  :  And  whereas  the  like  may  occur  again,  and  it 
may  also  happen  that  executors  or  persons  entitled  to  take 
out  letters  of  administration  may,  before  obtaining  probate  of 
the  Will  or  letters  of  administration  of  the  estate  and  effects 
of  the  deceased,  find  some  considerable  part  or  parts  of  the 
estate  and  effects  of  the  deceased  so  circumstanced  as  not  to 
be  immediately  got  possession  of,  and  may  not  have  money 
sufficient  either  of  their  own  or  of  the  deceased  t    pay  the 
stamp  duty  on  the  probate  or  letters  of  administration  wliifh 
it  shall  be  necessary  to  obtain:"  it  is  enacted,  "That  from 
and  after  the  passing  of  this  Act  (11th  July,  1815),  it  shall 
be  lawful  for  the  said  commissioners  of  stamps,  on  satisfaclory 
proof  of  the  facts  by  affidavit  or  solemn  affirmation,  in  any 
such  case  as  aforesaid  which  may  appear  to  them  to  require 
relief,  to  cause  the  probate  or  letters  of  administration  to  be 
duly  stamped  for  denoting  the  duty  payable  or  which  ought 
originally  to  have  been  paid  thereon,  and  to  give  credit  for 
the  duty,  either  upon  payment  of  the  before-mentioned  penalty, 
or  without,  in  cases  of  probates  or  letters  of  administration 
already  obtained,  and  upon  which  too  little  duty  shall  have 
been  paid,  and  either  with  or  without  allowance  of  the  stamp 
duty  already  paid  thereon,  as  the  case  may  require,  under  the 
provisions  of  this  Act ;  provided  in  all  such  oases  of  credit 
that  security  be  first  given  by  the  executors  or  administrators, 
together  with  two  or  more  sufficient  sureties  to  bo  approved 
of  by  the  said  commissioners,  by  a  bond  to  his  Majesty,  his 
heirs  or  successors,  in  double  th  3  amount  of  the  duty,  for  the 
due  and  full  payment  of  the  sum  for  which  credit  shall  bo 
given,  within  six  calendar  months,  or  any  less  period,  and  of 
the  interest  for  the  same,  at  the  rate  of  ten  pounds  per  cciiIiidi 
per  aiiiuim,  from  the  expiration  of  such  period  until  payment 
thereof,  in  case  of  any  default  of  payment  at  tiio  time  appointed  : 
and  such  probate   or   letters  of  administration,  being  duly 
stamped  in  the  manner  aforesaid,  shall  be  as  valid  and  avail- 
able as  if  the  proper  duty  had  boon  at  first  paid  thereon,  and 
the  same  had  been  stamped  accordingly. 


55  (!cn, 

c.  ISl. 
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55  Geo.  III. 
0.  184. 

Sect.  46. 
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Sect.  46.  "Provided  always,  That  if  at  the  expiration  of 
the  time  to  be  allowed  for  the  payment  of  the  duty  on  sudi 
probate  or  letters  of  administration,  it  shull  appear  to  tlie 
satisfaction  of  the  said  commissioners,  that  the  executor  or 
administrator  to  whom  such  credit  shall  he  given  as  aforesaid 
shall  not  have  recovered  effects  of  the  deceased  to  an  amount 
sufficient  for  the  payment  of  the  duty,  it  shall  Le  lawful  for 
the  said  commissioners  to  give  such  further  time  for  tin;  pay- 
ment thereof,  and  upon  such  terms  and  coiulitious  as  ihcy 
shall  think  expedient. 

Sect.  47.  "  Provided  also,  That  the  probate  or  letters  of 
administration  so  to  be  stamped  on  credit  as  aforesaid  sluill 
be  deposited  with  the  said  commissioners  of  stamps,  and 
shall  not  be  delivered  up  to  the  executor  or  administrator 
until  payment  of  the  duty,  together  with  such  interest  us 
aforesaid,  if  any  shall  become  due :  but  the  same  shull 
nevertheless  be  produced  in  evidence  by  some  oflicer  of  the 
commissioners  of  stamps,  at  the  expense  of  the  executor  or 
administrator,  as  occasion  shall  re(iuire. 

Sect.  48.  "  The  duty  for  which  credit  shall  be  given  as 
aforesaid,  shall  be  a  debt  to  his  Majesty,  his  heirs  or  succes- 
sors, from  the  personal  estate  of  the  deceased,  ami  sliall  bo 
paid  in  preference  to  and  before  any  other  debt  whatsoever  due 
from  the  same  estate  ;  and  if  any  executor  or  administrator  of 
tin;  estate  of  the  deceased  shall  pay  any  other  debt  in  prefer- 
ence thereto,  he  or  she  shall  not  only  be  charged  with  and  be 
liable  to  pay  the  duty  out  of  his  or  her  own  estate,  but  sluill 
also  forfeit  the  sum  of  live  hundred  pounds. 

Sect.  49.  "  If  before  payment  of  the  duty  for  which  credit 
shall  be  given  in  any  such  case  as  aforesaid,  it  shall  becou.o 
necessary  to  take  out  letters  of  administration  df  hoit'iH  ueii 
of  the  deceased,  it  shall  also  be  lawful  for  the  said  commis- 
sioners to  cause  such  letters  of  administration  de  Jionis  iioii  to 
be  duly  stamped  with  the  particular  stamp  proviiled  to  bo  used 
on  letters  of  adnunistration  of  thr.i  kitid.  for  denoting;  the 
payment  of  the  duty  in  respect  •>*  the  (.iTt.  i.o  r :  ihe  decoasL'd, 
on  some  prior  probate  or  letters  oi  a  uuiiilftraMu  >  '  '"th''  i^ii""' 
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effects  in  such  and  the  same  manner  as  if  the  duty  had  been  "^  *J'j"-  '^^- 

actually  paid,  upon  having  the  letters  of  administration  dc 

honis  noil  deposited  with  the  said  commissioners,  and  upon 

having  such  further  security  for  the  payment  of  the  duty  as 

they  shall  think  expedient ;  and  such  letters  of  administration 

shall  be  as  valid  and  available  as  if  the  duty  for  which  credit 

shall  be  given  has  been  paid." 

It  has  been  decided  that  this  section  authorizes  the  com- 
missioners of  stamps  to  stamp  letters  of  administration  de 
h,m  non  on  security  gi\  en,  and  v\ithout  payment  of  the  duty, 
as  well  in  cases  where  too  low  a  duty  has  been  paid  on  the 
original  letters  of  administration,  as  when  such  letters  of 
ailmiuistration  have  been  originally  stamped  on  credit  (//). 

By  sect.  50,  it  is  further  enacted,  in  regard  to  probate  of  !>eot.  5it. 
Wills  and  letters  of  administration,  "  That  where  any  part  of 


the  personal  estate  which  the  deceased  was  possessed  of  or 
entitled  to  shall  be  alleged  to  have  been  trust  property,  if  the 


trust  pi'D- 
licrty. 


cniieeriiinj,' 
iittidiivits  hy 
t'xocutdi's,  iVi' 
rosiiliii:;  mit 

person  or  persons  who  shall  ho  required  to  make  any  affidavit  reiutiuj,' to ' 
or  affirmation  relating  thereto,  conformably  to  the  provisions 
Oi  the  said  Act  of  the  forty-eighth  year  of  his  Alajesty's 
rcigu  (//),  shall  reside  out  of  England,  such  affidavit  or 
affirmation  shall  and  may  bo  made  before  any  person  duly 
commissioned  to  take  affidavits  hy  the  Court  of  Session  or 
Court  of  Exchequer  in  Scotland,  or  before  one  of  his  Majesty's 
Justices  of  the  Peace  in  Scotland,  or  before  a  Master  in 
Chancery,  Ordinary  or  Extraordinary  in  Ireland,  or  before 
any  Judge  or  civil  Magistrate  of  any  other  country  or  place 
where  the  party  or  parties  sliall  happen  to  reside  ;  and  every 
such  aftitlavit  or  affirmation  shall  ^"j  as  effectual  as  if  the 
same  had  been  made  before  a  Master  in  Chancery  in  England, 
pursuant  to  the  directions  of  the  said  last-mentioned  Act." 

The  statutes  55  Geo.  III.  e.  181,  s.  51  ;  5  &  6  Vict.  c.  79, 
s.  2!};  and  2-1  &  25  Vict.  c.  !)'2,  s.  3,  relate  to  the  return  of 
duty  to  be  made  in  respect  cf  debts.  Formerly  the  duty  was 
regulated  by  the  nioss  amount  ir  value  of  the  estate,  and  the 

(y)  Doe  r.Wooa, -2  L'uni.  ."i;  AM.  Ji]  Hl'C  pn.-l,  pp.  ."i.'}-!,  :.;•.>,  :.;](;. 
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deduction  in  respect  of  debts  could  only  bo  obtuiued  iu  the 
shape  of  a  return  of  the  duty.  Under  the  existing  Acts 
(Customs  and  Inland  Revenue  Acts,  1880  and  1881),  the  stamp 
need  only  be  sufficient  to  cover  the  net  value  rcmaiuiug  after 
deducting  the  debts  and  funeral  expenses  of  the  deceased,  so 
that  there  is  no  longer  r.uy  occasion  for  a  return  of  duty. 

Besides  these  enactments,  it   is   provided,  by  statute  o5 

Geo.  III.  c.  184,   s.  8,  "  That  all  the  powers,  provisions, 

clauses,  regulations  and  directions,   fines,  forfeitures,  pains 

and  penalties,  contained  in  and  imposed  by  the  several  Acts 

of  Parliament  relating  to  the  duties  hereby  repealed,  and  the 

several  Acts  of  Parliament  relating  to  any  prior  duties  of  the 

same  kind  or  description,  shall  be  of  full  force  and  eflect  uitli 

respect  to  the  duties  hereby  granted,   and  to  the  vellum, 

parchment  and  paper,  instruments,  matters  and  things  charged 

or  chargeable  therewith,  as  far  as  the  same  are  or  shall  be 

applicalde,  in  all  cases  not  hereby  expressly  provided  for,  and 

shall  be  observed,  applied,  enforced  and  put  in  execution,  for 

the  raising,  levying,  collecting,  and  securing  of  the  said  duties 

hereby  granted  and  otherwise  relating  thereto,  so  far  as  the 

same  shall  not  be  superseded  by,  and  shall  be  consistent  with, 

the  express  provision  of  this  Act,  as  fully  and  effectually  to 

all   intents   and   purposes  as  if  the  same  had  been  herein 

repeated  and  specially  enacted   with   reference  to  the  said 

duties  hereby  granted  "  (/(//). 

It  is  therefore  necessary  to  recur  to  some  of  the  provisions 
of  the  earlier  statutes. 

]}y  Stat.  48  Geo.  III.  e.  149,  s.  35,  it  is  enacted,  that  "  The 
probate  of  the  Will  of  any  person  deceased,  or  the  letters  of 
adrjiinistration  of  the  effects  of  any  person  deceased,  kv.,  ki., 
hhall  be  deemed  and  taken  to  bo  valid  and  available  by  the 
executors  or  administrators  of  the  deceased,  for  reeoverin},', 
transferring,  or  assigning  any  debt  or  debts,  or  other  per- 
sonal estate  or  ctl'ects,  whereof  or  whereto  the  deceased  was 
possessed  or  entitled,  cither  wholly  or  partially,  as  a  trustee. 


(/t/i)  'ri\is  sectiidi  liiis  been  re- 
jioiilutl  Ity  thii  Stiitute  Law  Ite- 
visioii  Aet,  i'<70,  \m\  it  <eenis  that       I'l 


the  iiruvisioUM  of  furnitr  Aits  saved 
liy    it    neverllieless    cuiitinuo   in 
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notwithstanding  the  amount  or  value  of  such  debt  or  debts, 
or  other  personal  estate  or  etfects,  or  tho  amount  or  value  of 
so  much  thereof,  or  such  interest  therein,  as  was  trust 
property  in  the  deceased  (as  the  case  may  be)  shall  not  bo 
included  in  the  amount  or  value  of  the  estate  in  respe(!t  of 
which  the  stamp  duty  was  paid  on  such  probate  or  letters  of 
administration." 

Xni  by  s.  36  of  the  same  statute,  it  is  provided,  that  where  4*?  Uco.  lir. 
the  executors  or  administrators  of  any  person  deceased  shall  *=■    '  •  >  ^-     • 

,  ..  IT. IT  Whore  execu- 

be  desirous  of  transferrmg,  or  of  receivmg  the  dividends  of  tors,  &c.,  al- 
any  share  standing  in  the  name  of  the  deceased,  of  and  in  any  ^^1',^^^-  w"s^ 
r-overnment  or  parliamentary  stocks  or  funds,  transferable  at  ^''**'"'^ '"  *'■" 

f  -^  _  (Icceaseil,  as  a 

the  Bank  of  England,  or  of  and  in  the  stock  and  funds  of  the  trustee,  a  spe- 
Goveruor  and  Company  of  the  Bank  of  England,  or  of  and  in  thereof  may  lie 
the  stock  and  funds  of  any  other  company,  corjjoration  or  ^g^! ",!.'? -^ '" '''" 
society  whatever,  passing  by  transfer  in  the  books  of  such  stanees  spu- 

cifiuil. 

company,  corporation,  &c.,  under  any  such  probate  or  letters 
of  administration,  and  shall  allege  that  the  deceased  was 
possessed  thereof,  or  entitled  thereto,  either  wholly  or  par- 
tially, as  a  trustee  ;  the  bank  and  any  other  corporation,  dc,  or 
their  officers  may,  for  their  indemnity,  require  an  affidavit  (i) 
or  affirmation  of  the  fact,  as  in  s.  37  is  mentioned,  if  it  shall 
not  otherwise  appear,  and  thereupon  may  permit  such  execu- 
tors or  administrators  to  transfer  the  stock  or  fund  in 
question,  and  receive  the  dividends  thereof,  without  regard  to 
the  stamp  duty  on  the  probate  or  letters.  And  where  tho 
executors  or  administrators  of  any  person  deceased  shall  have 
occasion  to  recover  any  debt  or  other  personal  estate  due  to 
the  deceased,  and  shall  allege  that  he  was  possessed  thereof, 
or  entitled  thereto,  either  wholly  or  partially,  as  a  trustee ; 
the  person  liable  to  pay  such  debt,  may  require  a  like  affidavit 
as  aforesiiid,  and  thereupon  make  over  such  debt  or  effects  to 
such  executors,  &c.,  regardless  of  such  stump  duty  as  afore- 
said; and  where  the  executors,  &c.,  of  any  person  deceased 
shall  have  occasion  to  assign  or  transfer  any  debts  due  to  the 

(()  Pee  (inle,  p.  ,');}3. 
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deceased,  or  any  chattels  real,  or  other  personal  estate,  whereof 
or  whereto  the  deceased  was  possessed  or  entitled,  and  shall 
allege  that  the  same  were  due  to,  or  vested  in  him,  cither 
wholly  or  partially,  as  a  trustee,  the  person  to  whom  or  for 
whose  use  such  debts,  chattels,  real,  li'c,  shall  be  proposed 
to  be  assigned,  may  require  such  affidavit  as  aforesaid,  and 
thereupon  accept  such  assignment  or  transfer,  regardless  of 
such  stamp  duty  as  aforesaid. 

And  by  sect.  87  of  the  same  statute,  upon  any  requisitiun 
as  in  sect.  3G,  such  executors  or  administrators,  or  some 
person  to  whom  the  fact  shall  be  known,  shall  mulu;  a  special 
affidavit  or  affirmation  of  the  facts,  stating  the  property  in 
question,  and  that  the  deceased  had  not  any  beneficial  interest 
in  the  same,  or  no  other  than  shall  be  therein  set  forth,  but 
was  possessed  of  or  entitled  thereto,  wholly  or  in  part,  in 
trust  for  some  other  person,  whose  name  or  other  dcscriptiuii 
shall  be  specifieil,  or  for  such  purposes  as  shall  bn  then  in 
specified,  and  that  the  beneficial  interest  of  tho  deceased,  if 
any,  in  the  property  in  question,  does  not  exceed  a  certniii 
value,  also  therein  specified,  according  to  tho  best  estininte 
that  can  be  made  thereof,  if  reversionary  or  contingent :  and 
that  the  value  of  the  estate  for  which  tlu!  stamp  duty  was 
paid  on  the  probate  or  letters  is  sufiicicnt  to  cover  all  such 
beneficial  interest,  as  well  as  the  rest  of  kucIi  personal  estate 
of  the  deceased,  and  for  which  such  probate  or  letters  have 
been  granted,  as  far  as  the  same  has  come  to  the  kiiouledj^e 
of  such  executors  or  administrators ;  and  where  such  affidavi' 
or  affirmation  is  made  by  any  other  person  than  the  executors 
or  administrators  of  the  deceased,  they  also  shall  make  nu 
affidavit  or  affirmation  that  the  same  is  true,  to  the  best  of 
their  knowledge,  and  that  the  property  in  question  is  inteiuiil 
to  be  appli'Hl  accordingly:  which  affidavits  or  afiirnuitioiis 
shall  be  sworn  before  a  Master  in  Chancery,  and  nhall  be 
delivered  to  the  party  requiring  the  same,  and  be  Hullieieiit 
indemnity  to  them  ;  and  if  any  person  making  such  affidavit 
o)'  affirnmtion  shall  knowingly  and  wilfully  make  a  false  oath 
or  affirmation  of  the  matters  therein  contained,  such  persons 
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shall,  on  conviction,  be  liable  to  the  pains  inflictec'  on  persona 
piilty  of  perjury. 

By  stat.  39  &  40  Geo.  III.  c.  72,  s.  16,  Where  duo  proof 
on  oath  is  made  to  the  commissioners  of  stamps,  (which  oath 
one  of  such  commissioners  may  administer)  that  any  Will 
has,  through  inadvertence,  been  proved,  or  that  any  letters 
of  administration  have  been  taken  out  on  the  same  property, 
in  more  than  one  Ecclesiastical  or  Prerogative  Court,  or  more 
than  once  in  any  such  Ecclesiastical  Court,  and  by  reason 
thereof  more  than  one  stamp  duty  has  been  paid,  such  eora- 
missioners  may,  on  delivery  to  them  of  the  useless  probate  or 
letters,  to  be  cancelled,  and  on  production  of  the  valid  probate 
or  letters  granted  on  any  such  Will  or  property,  cancel  tl.o 
useless  probate,  itc,  and  stamp  any  vellum,  &c.,  with  stamps 
of  the  like  denomination  and  value  as  those  cancelled,  without 
taking  any  money  for  the  same. 

%  stilt.  41  Geo.  III.  c.  8{),  s.  3,  after  reciting  that  "it  is 
expedient  that  the  duties  payable  in  respect  of  probates  or 
letters  of  administration  should  not  be  paid  more  than  once 
ou  the  same  estate  ;  "  it  is  enacted,  "  that  it  shall  be  lawful 
for  the  said  commissioners  of  stamps,  and  they  are  hercdjy 
aiilliorized  and  required  to  provide  a  stam])  or  mark  distiii- 
guishftWe  from  all  other  stamps  or  luiiiks  ((Hpfj  |)l  Relation  to 
any  stamp  duties,  for  the  purjidHi!  of  stampilig  or  marking 
any  piece  of  vellum,  parchment  or  paper,  whereon  any  probate 
of  any  Will  or  letters  of  administration  shall  bo  engrossed, 
printed,  or  written,  in  relation  to  any  estate  in  respect  whereof 
any  probate  or  letters  of  administration  shall  have  been  before 
taken  out,  and  the  full  amount  of  the  duties  payable  thereon, 
by  any  Act  or  Acts  of  Parliament  then  iu  force,  according  to 
the  full  value  of  such  estate,  shall  have  been  duly  paid  and 
ilischargod  ;  and  in  every  case  wdi"rc  any  probate  or  probates, 
01' letters  oi'  administration,  shall  have  been  taken  out,  duly 
stamped  according  to  the  full  value  of  the  estate  in  respect 
whereof  the  same  shall  have  been  granted,  then,  and  in  such 
case  any  further  or  other  probate  or  letters  of  admin islratioii 
as  aforesaid,  which  shall  be  at  any  time  thereafter  applied  for 
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or  in  respect  of  such  estate,  shall  and  may  be  issued  and 
granted  upon  any  piece  of  vellum,  parchment,  or  paper, 
stamped  or  marked  with  the  stamp  or  mark  provided  Iv 
the  said  commissioners  by  virtue  of  this  Act  for  such  other 
probates  or  letters  of  administration  as  aforesaid ;  and  every 
such  other  probate  or  letters  of  administration,  which  shall 
be  duly  stamped  or  marked  with  such  stamp  or  mark  as  last 
aforesaid,  shall  be  as  available  in  the  law,  and  of  the  like 
force  and  effect  in  all  respects  whatever,  as  if  the  vellum, 
parchment  or  paper  whereon  the  same  shall  be  engrossed, 
printed,  or  written,  had  been  duly  stamped  with  the  stamper 
mark,  denoting  the  full  amount  of  the  duties  payable  in 
respect  of  the  probate  or  letters  of  administration  taken  out 
on  the  full  value  of  ""ch  estate;  anything  in  any  Act  or  Acts, 
or  this  Act,  before  .  itained,  to  the  contrary  thereof  in  any- 
wise notwithstanding "  (/.).  The  statute  28  Sc  21)  Vict.  c. 
104,  ss.  57  and  58,  provided  for  summary  proceedings  for 
payment  of  probate  duties. 

A  very  important  regulation,  as  to  the  consequences  of  not 
obtaining  the  requisite  stamp,  which  was  contained  in  the 
former  Stamp  Acts,  and  re-enacted  by  section  8  of  the  stat. 
55  Geo.  III.  c.  184,  and  all  subsoquont  Stamp  Acts,  is  that  uo 
instrument  not  properly  stamped  shall  be  given  in  evidence  (/). 
Hence,  where  an  executor  or  administrator  brings  an  action, 
in  which  it  is  necessary  for  him,  at  the  trial,  to  prove  his 
representative  character,  if  his  case  shows  that  he  sues  for  a 
greater  value  than  is  covered  by  the  stamp  of  his  probate  or 


(/.)  See  also  stat.  5  &  6  Vict. 
V.  82,  s.  3C. 

{I)  Hunt  V.  Stevens,  3  Taunt. 
116.  The  oil  statute  of  9  &  10 
W.  III.  c.  25,  s.  1!),  fust  contains 
the  clause  enacting  this  prohibi- 
tion, and  it  has  been  continued 
tlirou^h  all  the  succeeding  acts: 
/6.  Tlie  Jird  Act  relating  to 
Probata'  Duty  is  the  slat.  5  W.  & 
M.  c.  21,s.  3.     Stat.  44  Vict.  c.  12, 

Itp  .substitutes  for  the  stamp  or 


a    grant    a  certificat 


miller  tlu' 
hand  of  the  proper  ctlioir  of  tlio 
High  Court  showing  tliat  tlif 
■itliilavit  has  been  delivered  duly 
stamped  and  stating  tlie  ;j;russ 
\alue  of  the  estate  thereby  shown, 
and  the  grant  bearing  such  eertiti- 
cate  shall  I't  all  jiurposes  be 
deemed  to  have  been  duly  stiini]ii'il 
in  respect  of  such  grns.s  vaUie 
(.s.26(3)). 
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^0  issued  and 
nent,  or  paper, 
irk  provided  h 
t  for  such  otlier 
said ;  and  every 
ion,  which  shall 
or  mark  as  last 
and  of  the  like 
i  if  the  vellum, 
1  be  engrossed, 
ith  the  stamp  or 
ties  payable  in 
'ation  taken  out 
any  Act  or  Acts, 
thereof  in  any- 
J  Sc  29  Viet.  c. 
proceedings  for 

lequcnces  of  not 
ontained  in  the 
1  8  of  the  Stat. 
Acts,  is  that  no 
a  in  evidence  (/). 
irings  an  action, 
il,  to  prove  his 
at  he  sues  for  a 
'  his  probate  or 

ificatc  iimk'r  tlic 
ijier  (illieiT  of  tliu 
lowing'  that  tliu 
in  doliveri'd  duly 
tntin.c;  the  grus.^ 
te  thereliv  shown, 
arin^'  such  certili- 
all  purposes  be 
eon  duly  ?taiii]ieil 
ucli    LTiiss  value 


letters  of  administration,  he  cannot  recover ;  for  the  instru- 
ment, not  being  properly  stamped,  cannot  be  given  in 
evidence ;  and  he  is  therefore  excluded  from  the  only  means 
(if  showing  the  fact  of  his  being  executor  or  .idminis- 
trator  (m).  Nor  will  it  make  any  difference,  that  ho  is  suing 
for  a  doubtful  claim  (ti).  And  it  was  formerly  held  that  in 
a>!iit  in  equity  a  party  suing  as  executor  or  admui  stmior 
could  not  sustain  proceedings  to  recover  a  larger  sum  than 
tliat  upon  which  the  probate  duty  was  calculated  (<<). 
But  the  grant  is  not  void  by  reason  of  an  original  defect  of  Grant  not 

Tip.  1111  ..  Pii       '^"''l  by  reason 

Stamp :  and  theretorc  it  was  held  that  a  commission  ot  bank-  „f  an  original 
rupt  might  be  supported  on  a  debt  due  to  the  petitioning  j,^,^|l*«° 
creditor  in  the  character  of  executor,  although  he  had  not 
obtained  a  probate  on  a  sutticient  stamp  at  the  time  when  the 
commission  issued,    if  he   afterwards  procured   the  proper 
samp  to  be  iiffixed  to  the  probate  (^j). 

So  where  letters  of  administration  had  been  stamped  under 
the  41st  section  of  55  Geo.  HI.  c.  184  (q)  (the  trial  of  the 
laitse  having  been  adjourned,  in  order  to  enable  the  plain)  itV 
to  take  advantage  of  that  enactment),  it  was  held,  that  the 
defendant  could  not  object  that  thoy  had  not  been  stamped 
within  six  mouths  after  the  discovery  of  the  mistake,  so  that 
a  penalty  had  been  incurred  under  the  43rd  section  (/),  and 
llie  penalty  had  not  been  paid  («). 

The  executor  or  administrator,  it  should  seem,  is  bound  to  Construction 
take  out  the  grant  to  the  extcmt  of  the  sum  he  expects  to  statutesT''' 
receive  (f). 


vijl 


{iiij  Hunt  c.  Stevens,  3  Taunt. 

li;). 

y«)  Ihul  Carr  v.  Eoberts,  2  B. 
>v  Add.  906.  Pud,  i>.  541.  See 
I'lfra,  Pt.  V.  Bk.  I.  Ch.  i. 

if)  Jones  r.  Howedls,  2  Hare, 
342.  Where  A.  claimed  a  fund 
ill  Court,  as  Iiis  father's  adniinis- 
tiatiir,  but  the  letters  of  adminis- 
iMlion  were  not  stamped  to  a 
siillident  amount,  the  Court  re- 
lu-td  to  ^rant  him  a  stop-order 


until  he  had  procured  the  letters 
to  be  sutlieiently  stanii)ed  :  Cliris- 
tian  V.  Devereu.x,  12  Sim.  264. 

(;*)  Ro<,'er8  r.  James,  7  Taunt. 
147. 

(r/)  Ante,  p.  528, 

(;•)  Ante,  p.  530. 

(«)  Lacy  V.  Rhys,  4  13.  &  Sni. 
873. 

(0  Butler  V.  Butler.  2  Phillim. 
39. 
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to  what 
amount  the 
grant  should 
be  taken  out : 

OB  to  debts  due 
to  deceased  : 

mortgage  debt 
belonging  to 
the  owner  of 
the  mortgaged 
estate : 


the  stamp 
must  bo  of  an 
amount  suffi- 
cient to  cover 
the  value  as  it 
stood  at  the 
date  of  the 
grant  of  letters. 


Of  the  Stamp  Duties.      [Pt.  i.  Bk.  vii. 

In  the  case  of  Moses  v.  Grafter  (u),  Lord  Tenterdiii  held 
that  desperate  and  doubtful  debts  need  not  be  included  in  tliu 
amount  for  which  the  probate  duty  is  paid ;  and  that  the 
executor  has  a  right  to  exercise  his  judgment  fairlj'  and  howi 
Jide,  whether  a  debt  is  doubtful  or  bad  (.i). 

In  Su-abey  v.  Stvahey  (y),  on  the  death  of  a  mortgagor,  his 
daughter  become  entitled,  as  his  heir,  to  the  equity  of  re- 
demption of  an  estate  which  he  had  mortgaged  to  the  trustees 
of  his  own  marriage  settlement,  and  under  thai  seti;lcmei.t 
she  also  became  entitled,  as  cestui  que  trust,  to  the  mortgage 
money  :  The  trustees  then  conveyed  the  estate  to  ner,  subject 
expressly  to  the  equity  of  redemption,  and  did  not  release  her 
father's  covenant  for  the  repayment  of  the  money  :  Afterwards 
she  granted  an  annuity,  and  as  a  security  for  it,  conveyed  the 
estate  and  assigned  the  money  to  a  trustee  for  the  annuitant : 
By  her  Will  she  devised  the  estate,  but  did  not  dispose  of 
hor  personal  estate  :  and  Sir  L.  Shadwell  held,  that  though, 
as  between  her  devisee  and  her  next  of  kin,  the  latter  had  no 
claim  to  the  stock,  yet  she  was,  when  she  died,  cestui  que 
trust  of  her  father's  covenant  for  repayment ;  and  that,  there- 
fore, the  debt  remained,  and  probate  as  well  as  legacy  duty 
was  payable  on  it. 

The  stam.p  must  bo  of  a  sufficient  amount  to  cover  the 
value  of  the  assets  as  it  stood,  not  merely  at  the  time  of  the 
death  of  the  deceased,  but  also  at  the  date  of  the  grant  of 
administration.  Thus,  in  the  case  of  Doe  v.  Evans  (z),  A.  being 
possessed  of  a  term  of  years  in  a  house  and  land,  died  intestate 
in  1828  :  In  1841,  his  next  of  kin  took  out  administration  to 
him  :  In  the  meantime  B.  had  been  wrongfully  iu  possession, 
and  had  built  a  second  house  on  the  demised  promises :  And 


(m)  4  C.  &  P.  524. 

{x)  But  mere  uncertainty  us  to 
the  HI  lount  is  no  ground  for  omis- 
sion. See  Att.-Gen.  v.  Lruiming, 
3  H.  L.  per  Ld.  Wensleydale,  \t. 
262,  263. 

(y)  16  Sim.  602. 


(v)  10  Q.  B.  476.  See  also  At- 
torney-General V.  Partington,  1 
Hurlst.  &  C.  457.  AfKrnied  in 
error,  3  Hurls.  &  C.  1!)3,  and  ml- 
Buiiuenlly  aflirnied  in  the  House  of 
Lords.  Kiib  iwi.i.  Partington  /'. 
Att.-Llen.,  L.  K.  4  H.  L.  100. 


Case  where 
liusband's  ad- 
ministrator 
seelts  to  en- 
force a  right 
of  his  deceased 
wife. 


What  is  trust 
jjroperty 
within  the 
exeniptiop  of 
.'ly  Geo.  HI. 
c.  184: 
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it  was  held  that  the  stamp  on  the  letters,  which  was  sufficient 
w  cover  the  value  of  the  lease  at  the  date  of  the  death  of  the 
deceased,  but  not  the  iniiiroved  value  at  the  date  of  the  grant 
of  the  administration,  was  insufficient. 

If  a  married  woman,  entitled  as  next  of  kin  to  the  estate 
oianiaiestate,  dies  without  asserting  her  claim,  leaving  her 
ksbaud  surviving,  who  aiso  dies  without  asserting  his 
claiui,  it  is  nucessary  for  the  next  of  kin  of  the  husband,  in 
order  to  enforce  the  right  of  the  wife  and  reduce  it  into 
possession,  to  take  out  letters  of  administration  to  both 
husband  and  wife,  and  pay  stamp  duty  on  the  property  for 
eaeli  grant  of  administration  (a). 

It  will  be  observed  that  under  tho  existing  statutes,  as  under 
55  Geo.  III.  0.  184,  the  ad  valorem  duty  is  exclusive  of  what 
the  deceased  shall  have  been  possessed  of,  or  entitled  to,  as  a 
trustee  and  not  beneficially  (6).  In  Carr,  admiiiistrdtrix  of 
Wiilker  V.  Roberts  (c),  an  intestate  had  granted  an  annuity  to 
Ann  Smith,  and  atterwards  by  deed  conveyed  his  property  to 
the  defendant,  who  covenanted  to  indemnify  him  against 
the  payment  of  the  annuity :  Default  having  been  subse- 
quently made  in  the  payment  during  the  intestate's  lifetime, 
the  annuitant  sued  his  administratrix,  and  recovered  judg- 
ment for  debt  and  costs  exceeding  201, :  The  administratrix 
paid  this,  and  then  sued  the  defendant  on  his  covenant  for 
the  amount :  It  was  held  that  the  right  to  recover  this  sum 
ms  a  part  of  the  intestate's  estate,  and  rendered  the 
letters  of  administration  liable  to  stamp  duty ;  and  that  the 
intestate,  if  he  had  lived,  could  not  have  been  considered, 
in  respect  of  this  sum,  as  a  mere  trustee  for  the  annuitant, 
and  having  no  beneficial  interest :  Lord  Teuterden,  in  giving 
judgment  in  this  case,  after  stating  the  words  of  the  Act, 
observed,  that  this  provision  was  made  for  the  exemp- 
tion of  mere  trustee  ,  as  where  property  is  mortgaged  in 
trast;  in  which  case,  if  the  mortgagee's  representative  were 
wnad  to  pay  the  whole  amount  of  the  duty,  great  injustice 


f  ■■. 


('«)  Ibid.  {!,)  Ante,  p.  512. 

(c)  2  B.  &  Adol.  905. 
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the  probate 
duty  is  to  be 
regulated  by 
the  yahie  of 
such  pai-*,  of 
the  assets  as 
is  within  the 
jurisdiction  of 
the  Court 
which  grants 
the  probate  or 
letters  of  ad- 
ministration : 


the  duty  is 
not  payable  in 
respect  of  pi'o- 
pcrty  in  a 
foreign  country 
belonging  to  a 
testator  dying 
in  this 
country  al- 
though the 
property  bo 
brought  into 
and  adminis- 
tered in  this 
country  by  tlic 
executor : 


Of  the  Stamp  Diities.     [Pt.  i.  Bk.  vii. 

would  be  done :  Here  Walker,  the  intestate,  did  not 
stand  in  the  position  of  a  mere  trustee;  for  he  had  a 
beneficial  interest  in  the  covenant,  since  he  was  liable  iu 
the  first  instance  to  Smith,  and  had  an  interest  in  obtain- 
ing payment  of  her  annuity  from  the  defendant,  to  relieve 
himself. 

The  law  appears  to  be  now  settled  that,  by  the  terms  of  tlie 
Act  of  Parliament,  the  amount  of  the  probate  duty  -^  to 
be  regulated,  not  by  the  value  of  all  the  assets  whicii  an 
executor  or  administrator  may  ultimately  administer  k 
virtue  of  the  Wills  or  letters  of  administration,  but  hj  th 
value  of  such  part  as  is  at  the  death  of  the  deceased  idthin 
the  jmisdiction  of  the  Court  hy  which  the  2^1'ohate  or  kftenoj 
administration  are  granted  (d). 

Whatever  may  have  been  the  origin  of  this  jurisdiction  (i\ 
it  is  clear  that  it  is  a  limited  one,  and  can  be  exerciseil  in 
respect  of  those  effects  only  which  the  Ordinary  wouM  have 
had  himself  to  administer  in  case  of  intestacy,  and  which 
must  therefore  be  so  situated  as  that  he  could  have  dispose 
of  them  in  pins  usus  (/). 

These  principles  have  been  adopted  in  several  important  I 
decisions   respecting    the   liability  to   probate  duty  of  the 
personal  property  of  the  testator,  which  at  the  time  of  his  I 
death,  is  in  a  foreign  country,  but  which,  after  bis  deatli, 
is  brought  into  this  country  by  his  executor.    The  first  of  I 
these  was  the  Att.-Gen.  v.  Dimond  (</).    In  that  case  the  | 


(d)  Hence  it  follows  that  pro- 
bate duty  attaches  on  bona  nota- 
hilia  in  the  place  where  the  goods 
happen  to  be  situate,  wholly  irre- 
spective of  the  question  of  the 
doniicil  of  the  testator ;  Feman- 
des'  Executors'  case,  L.  R.,  5  Ch. 
App.  314—317.  And  in  In  the 
goods  of  Ewing,  6  P.  D.  23,  Sir  J. 
Hunnen,  in  speaking  of  the  share 
of  a  deceased  partner,  stated  that 
in  his  view  it  was  situate  where 
the  business  was  carried  on.  Ah 
to  duty  being  payable  upon  assets 


on  the  high  seas  at  the  time  of  | 
the  testator's  death,  see  Alt  -(iin. 
V.  Pratt,  L.  R.,  9  Ex.  140.   The 
question  in  each  case  would  fern  | 
to  be  whether  an  Enjjlisli  01 
foreign   probate   is  necessary  to  | 
enable  the  personal  rejiresentativr 
to  recover  the  propel  ty  on  which  I 
the  duty  is  claimed.    Laiillay  r- 
liord  Advocate,  15  A.  C.  4(i8. 

(e)  See  atite,  p.  S40. 

(/)  See  ante,  p.  340. 

((/)  1    Crompt.   &  Jcivis,  U. 
S.  C.  1  Tyrwh.  243. 
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testator  died  at  Leicester  on  or  about  the  10th  of  May, 
1828,  and  on  the  28th  June,  1828,  the  Will  was  proved 
in  tLe  Prerogative  Court  of  Canterbury,  by  the  executor : 
The  personal  property  of  the  testator  was  sworn  to  be  under 
the  value  of  5000Z.,  and  a  probate  duty  of  80^.  only  was 
paid:  The  testator,  at  the  time  of  his  death,  was  a  creditor 
of  the  French  Government,  to  the  amount  of  the  annual 
sam  of  32,727  francs,  5  per  cent,  consolidated,  inscribed  in 
the  great  book  of  the  debt  public  of  France  called  rentes: 
The  personal  property  of  the  said  testator  not  including 
the  said  rentes,  was  under  the  value  of  6,0001. :  After  the 
death  of  the  testator,  in  July,  1828,  the  executor  executed 
a  power  of  attorney,  authorizing  Messrs.  Mallet,  a  French 
house,  to  sell  out  the  rentes  in  question :  This  power  of 
attorney,  together  with  a  notarial  exemplified  extract  of  the 
clause  in  the  Will  appointing  the  executors,  and  a  notarial 
copy  of  the  Probate  Act,  and  a  notarial  certificcte  of  the 
burial  of  Paul  Francis  Benfield,  the  testator,  were  produced 
by  Messrs.  Mallet  to  the  Bank  of  France,  and  the  said  rentes 
were  thereupon  sold  by  them  at  Paris,  under  the  said  power 
of  attorney,  and  the  produce  was  received  by  them  and 
transmitted  by  bills  amounting  to  27,183^.  9s.  2d.  sterling, 
on  account  of  the  executor,  to  Messrs.  Hammersley  and  Co., 
bankers  of  London,  and  was  placed  by  them  to  the  account 
of  the  executor,  in  his  character  of  executor :  and  the  said 
Messrs.  Hammersley,  by  his  order,  as  executor,  invested  the 
produce  of  the  said  bills  in  Bank  Three  per  Cent.  Annuities, 
in  the  EngUsh  funds,  in  the  names  of  himself  and  a  co-trustee 
appointed  by  him,  in  the  room  of  a  co-executor,  deceased, 
where  the  same  still  continued  :  The  testator,  as  well  as  the 
executor,  was  at  his  death,  and  during  his  lifetime,  an 
English  subject,  and  resident  in  England :  The  question  for 
the  opinion  of  the  Court  was,  whether  the  executor  was 
bound  to  pay  a  probate  duty  on  the  amount  of  the  produce 
of  the  said  French  rentes  :  And  the  Barons,  after  taking 
time  to  consider,  decided  in  the  negative  :  Lord  Lyndhurst, 
C.B.,  in  delivering  the  judgment  of  the  Court,  observed, 
tlmt,  by  the  terras  of  the  Act  of  Parliament,  the  amount  of 
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the  duty  is  regulated  hy  the  value  of  the  estate  and  efecfs  fur 
or  in  respect  of  lohich  the  probate  is  granted;  and  the 
question  therefore  was,  for  or  in  respect  of  whac  estate  and 
effects  was  the  probate  granted  in  the  present  instance :  that 
it  could  not  have  been  granted  for  or  in  respect  of  the 
property  in  question,  because,  at  the  time  of  the  death  of 
the  testator,  it  was  in  a  foreign  country,  uad,  consequently, 
out  of  the  jurisdiction  of  the  Spiritual  Court :  And  his 
Lordship  distinguished  between  the  liability  to  probate 
duty,  and  that  to  legacy  duty  (h),  inasmuch  as  it  is  not 
the  administration  of  assets  which  renders  the  probate  duty 
payable,  but  the  local  situation  of  the  assets  at  the  testator's 
dtath. 

There  was,  In  effect,  an  appeal  from  this  judgment  to  the 
House  of  Lords,  in  the  case  of  The  Att.-Gcn.  v.  Hope  (/'), 
where  the  same  point  arose  with  respect  to  moneys  standing 
in  the  testator's  name  in  the  public  funds  or  stock  of  the 
United  States  of  America,  and  debts  due  to  him  from  persons 
in  that  country:  But  their  Lordships,  after  hearing  the 
case  very  fully  and  ably  arguea,  recognized  and  adopted 
the  decision  of  the  barons  of  the  Exchequer:  And  Lord 
Chancellor  Brougham,  in  delivering  his  opinion  to  the 
House,  stated  that  he  had  made  inquiries  of  the  judge  of 
the  Prerogative  Court  (Sir  J.  NichoU),  and  the  King's 
Advocate  (Sir  H.  Jenner),  and  that  they  confirmed  the 
view  he  had  taken  of  the  jurisdiction  and  nature  of  the 
Ordinary's  office,  ?•/»-.,  that  probate  never  has  been  granted 
except  for  goods,  which,  at  the  time  of  the  death  of  the 
party,  were  within  the  jurisdiction  of  the  Ordinary  who 
makes  the  grant  (/i). 

These  two  cases,  in  effect,  have  decided  that  French 
rentes  and  American  stock,  which  are  part  of  the  national 
debt  of  Franco  and  America   respectively,  and  are  trans- 


(/i)  The  Court  has  decided  that 
foiei^jii  stock,  the  property  of  a 
ti'stator  domiciled  in  thiw  country, 
is  liable  to  leyaqi  duty :  In  re 
Ewin,   1    Cronipt.   «&    Jerv.    151. 


Infra,  Pt.  in.  Bk.  v.  Ch.  n. 

(i)  1  Croinpt.  M.  &  R.  •""■ 
2  CI.  vSi  Fin.  84. 

{k)  See, however,  Spratt  r,  Ifairis 
4  Hagg.  40.J.    Ante,  p.  300. 
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ferable  there  only,  and  debts  due  from  persons  in  America, 
are  not  p-ssets  locally  situated  here.  So  in  Pearse  v. 
Peam{l),  the  testator,  who  was  domiciled  in  England, 
had,  in  the  hands  of  his  agents  in  India,  certain  securities 
of  the  Indian  Government,  the  principal  and  interest  of 
which  were  payable  in  India,  either  in  cash  or  by  bills  on 
the  East  India  Company,  at  the  option  of  the  creditor : 
Shortly  before  his  death,  he  accepted  an  offer  made  by  the 
Company  to  have  bis  notes  convened  into  stock,  to  be 
registered  in  England,  and  to  be  saleable  and  transferable 
there:  The  conversion  was  not  completed  at  the  testator's 
death,  nor  until  after  his  Will  has  been  proved  in  England  ; 
but  ultimately  the  stock  was  transferred  to  his  executors : 
And  Sir  L.  Shadwell  iield,  on  the  authority  of  the  Att.-Gen. 
T.  Hope,  that  no  probate  duty  was  payable  in  respect  either 
of  the  notes  or  the  stock  (in). 

In  the  Att.-Gen.  v.  Iligfjins  (n),  it  was  held  that  the 
Crown  could  claim  duty,  payable  in  Scotland,  under  the 
Stat.  48  Geo.  III.,  c.  149,  s.  38,  in  respect  of  shares  in 
certain  public  companies  in  Scotland,  which  belonged  to 
a  testator  who  was  domiciled  in  England  and  whose  Will 
had  been  proved  there  and  the  duty  duly  paid  thereon. 
This  case  proceeded  on  the  ground  that  the  shares  were 
assets  iu  Scotland  and  not  in  England. 

And  in  the  Att.-Geti.  v.  Bouwens{*)),  the  Barons  of  the  probate  duty 
Exchequer  held  that  probate  duty  was  payable  upon  the  forei^'u  state : 
value  of  Russian,   Danish  and   Dutch  government  bonds, 
which  were  the  property  of  the  testatrix,  and  were,  at  the 
time  of  her  death,  in  the   province  of  Canterbury :    The 


t. 


(0  9  Sim.  430. 

(m)  Where  a  testator  directed 
liis  bunkers  in  India  to  realize  cer- 
tain securities  and  to  transmit  the 
jroceeds  to  his  bunkers  in  En<,'land, 
which  they  did  by  transmitting 
ttrtain  bills  payable  »i.\  montlm 
aftfT  sight  drawn  by  a  bank  in 
India  upon  a  bonk  in  London  in 

W.K.-— VOL.  I. 


favour  of  the  testator's  English 
bankers,  and  the  testator  died 
while  the  bills  were  on  their  way 
to  England,  it  was  held  that  pro- 
bate duty  nmst  be  paid  on  the 
amount  of  the  bills.  Att.-Gen.  v, 
Pratt,  L.  R.  9  E.'c.  140. 

(/()  2  Hurls.  &  N.  339. 

(?)  4  Mees.  &  Wels.  171. 
N  N 
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question  was  raised  upon  a  special  verdict,  which  gave  a 
description  of  the  instruments,  and  found  that  they  were 
marketable  securities  within  this  kingdom,  transferred  by 
delivery  only,  and  that  it  never  had  been  necessary  to  do 
any  act  whatever  out  of  the  kingdom  of  England,  in  order 
to  make  a  transfer  of  any  of  the  said  bonds  valid :  And  the 
Barons  held,  that  these  securities  were  to  be  considered 
as  assets  locally  situate  within  the  province  of  Canterbury 
at  the  time  of  the  testator's  death,  and  were,  therefore, 
liable  to  the  duty :  Their  Lordships,  at  the  same  time, 
expressed  their  opinion  that  no  Ordinary  in  England  coald 
perform  any  act  of  administration  within  his  diocese,  with 
respect  to  debts  due  from  persons  resident  abroad,  or  with 
respect  to  shares  or  interests  in  foreign  funds  payable  abroad 
and  incapable  of  being  transferred  here,  and  therefore  that 
no  duty  would  be  payable  on  the  probate  or  letters  of 
administration  in  respect  of  such  effects :  But  that,  on  the 
other  hand,  it  was  clear  that  the  Ordinary  coulu  administer 
all  chattels  within  his  jurisdiction  :  and  if  an  instrument  was 
created  of  a  chattel  nature,  capable  of  being  transferred  by 
acts  done  hers  and  sold  for  money  here,  there  was  no  reason 
why  the  Ordinary  or  his  appointee  should  not  administer 
that  species  of  property :  That  such  an  instrument  was  in 
effect  a  saleable  chattel,  and  followed  the  nature  of  other 
chattels  as  to  the  jurisdiction  to  grant  probate :  Here  were 
valuable  instruments  in  England  the-  subjects  of  ordinary 
sale ;  the  debtors  by  virtue  of  such  instruments,  if  there 
were  any,  resident  abroad,  out  of  the  jurisdiction  of  any 
Ordinary,  and,  consequently,  there  being  no  fear  of  conflicting 
rights  between  the  jurisdictions  who  were  to  grant  pro- 
bate (jj). 

These  principles  were  also  recognized  and  acted  on  by 


( p)  It  may  be  proper  to  remind 
the  reader,  that  judgment  debts 
are  assets  for  the  purposes  of  the 
jurisdiction  of  the  Ordinary,  where 
the  judgment  is  recorded  ;  leases 


where  the  land  lies ;  specialty  debts 
where  tli<'  instrument  liappeus  to 
be ;  and  simple  contract  debts 
where  the  debtor  resides  at  the 
time  of  the  testator's  death :  (See 
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Lord  Langdale,  M.R.,   in  Mataon  v.  Swift  (q),  where  his  land  directed 

to  be  con- 

Lordship  held  that  no  probate  duty  was  payable  in  respect  verted  into 

of  land  directed  to  be  converted  into    money :    And  the  """"^^  " 

learned  Judge  adverted  to  the  two-fold  character  of  the 

probate,  which,  besides  granting  administration,  authenticates 

the  Will,  and  is  evidence  of  the  character  of  executor ;    so 

that  the  probate  may  be  required  for  the  purpose  of  proving 

the  execntor's  title   to  personal   estate,  which  may  not  be 

comprised  in  the  grant  of  administration  contained  in  the 

same  probate.    This  decision  was  relied  on  by  Wigram,  V.-C, 

in  Cmtance  v.  Bradshaw  (r),  where  his  Honour  held  that  the 

share  of  a  deceased  partner  in  the  freehold  and  copyhold 

estates  of  the  partnership  is  not  personal  estate  for  the 

purpose  of  being  included  in  the  value  or  amount  in  respect 

of  which  probate  duty  is  payable. 

In  supposed  accordance  with  these  decisions,  the  case  of  Seem,  as  to 
the  Attorney-General  v.  Brunning  («)  was  decided   by  the  land^coif." 
Court  of  Exchequer.      There  a  testator  having  by  a  valid  ^^fT^  *"  ^ 
contract  agreed  to  sell  a  freehold  estate  for  115,000Z.  and 
received  a  deposit  of  15,0002.  in  his  lifetime,  the  contract 
vas  specifically  performed,  and  the  remainder  of  the  pur- 
chase-money paid  to  his  executor  after  his  death :  And  the 
Barons  held  that  probate  duty  was  not  payable  in  respect  of 
any  portion  of  the  115,O00Z.  as  part  of  the  personal  estate  of 
the  testator. 

But  this  decision  was  reversed  by  the  House  of  Lords  (/) , 


ISaund.  274  a,  note  (3):)  The 
imtruments  in  question  were  in- 
torrectly  called  bonds,  not  being 
iinJer  seal,  but  being  merely  cer- 
tificates of  the  rights  of  the  hoklere 
toclaini  the  amounts  therein  speei- 
fiwl  from  the  respective  govern- 
ments. 

(j)8Beav.  368. 

(r)  4  Hare,  316.  But  of  this 
<«  Brett,  M.U.,  said,  "  I  am  of 
"pinion  that  in  a  Court  of  Law 
Custance  ».  Bimlshaw  ought  never 


to  be  cited  again  as  an  authority." 
Att.-Gen.  v.  Hubbuck,  13  Q.  B.  U. 
276,  289. 

(»)  4  H.  &  N.  95. 

(0  8  H.  of  L.  24.3.  Re  De 
Laucey,  L.  R.  5  Exch.  102.  Where 
a  testator  bequeathed  his  personal 
estate  to  bis  son,  who  died  in  his 
father's  lifetime,  leaving  issue,  who 
became  entitled  .o  the  bequest  under 
sect.  33  of  Wills  Act,  it  was  held 
that  the  executors  of  the  son  were 
chargeable  with  probate  duty  on 
X  X  2 
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who  acted  on  the  principle  that  all  monej's  recoverable  Ly 
the  executors  by  virtue  of  the  probate,  in  whatever  form  re- 
covered, whether  through  the  agency  of  a  Court  of  Equity 
or  of  a  Court  of  Law,  are  part  of  the  estate  and  effects  of 
the  testator,  and  are  liable  to  probate  duty:  and  Matmny, 
Swift  and  distance  v.  BraihUaio  were  distinguished  on  the 
ground,  that  in  neither  of  those  cases  was  there  any  change 
in  the  nature  of  the  property  created  by  the  obligation  of  a 
binding  contract,  and  the  property  in  question  remained 
real  estate  at  the  death  of  the  testator ; — whereas  in  tlie 
present  case,  there  was  a  contract  binding  on  the  testator 
and  on  the  riurchaser  by  virtue  of  whict  the  former  bad  a 
right  to  the  stipulated  purchase-money  on  completing  the 
purchase,  the  latter  had  a  like  right  to  the  estate ;  so  that 
in  equity,  the  testator  at  the  time  of  his  death  had  a  chiini 
for  115,000^.,  in  the  event  of  a  good  title  being  made  out, 
and  that  claim  devolved  on  the  executor  (m). 

In  Att.-Gcn.y.  Lomas  (x)  this  case  was  followed,  and  it  was 
held  that,  when  a  Will  contains  an  absolute  trust  for  the 
conversion  of  land,  and,  by  reason  of  the  failure  of  the  limita- 
tions of  the  proceeds  contained  iu  the  Will,  tie  testator's  heir  j 
takes  the  undisposed-of  interest,  he  takes  it  as  money,  and  ou 
his  death  probate  duty  is  payable  upon  it,  though  the  land  j 
remains  unsold. 


the  amount  of  the  bequest  in  the 
same  manner  as  they  would  have 
been  had  the  son  actually  survived 
the  father  :  Executors  of  Perry  v. 
The  Queen,  L.  R.  4  Ex.  27. 

(n)  See  also  Forbes  v.  Steven, 
L.  R.  10  Eq.  178,  in  which  caee, 
after  consideration  of  the  above 
cases,  it  was  held  that  legacy  duty 
was  payable  upon  the  share  of  a 
deceased  partner  in  the  proceeds 
of  freehold  property  used  for  the 
purposes  of  the  partnership,  and 
forming  a  partner8'"'p  asset.  And 
see  the  provision  of  the  new  Part- 


nership Act,  1890  (pZ  &  54  Vict. 
c.  39,  sect.  22),  that  where  laml  or] 
any  heritable  interest  therein  \ml 
become  par-nerahip  property,  itj 
shall,  unless  the  contrary  intention  j 
appear,  be  treated  as  between  tliej 
partners  (including  the  representa-, 
tives  of  a  deceased  partner),  aiiiij 
also  as  between  the  heirs  of  a  do 
ceased  partner  and  "lis  executuisl 
or  administrators  as  personal  nrj 
moveable,  and  not  real  or  herital>le| 
estate. 

(x)  L.  R.,  9  Exch.  29. 
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Again,  in  the  case  of  Att.-Gen.  v.  Huhhuck  (y),  it  was  and  as  to  real 
held  that  the  shares  of  partners  in  realty  forming  part  ^Xereh^p.' 
of  partnership  property,  must  be  regarded  as  persoual 
estate  in  the  absence  of  any  binding  agreement  between  the 
partners  to  the  contrary,  and  probate  is  payable  on  a  deceased 
partner's  share  in  such  realty  irrespective  of  the  question, 
whether  or  not  there  is,  in  the  event,  any  actual  conversion 
into  personalty.  In  this  case  the  learned  Judges  in  the  Court 
of  Appeal  cite,  with  approval,  the  judgment  of  Lord  Cran- 
fforth  in  Att.-Gen.  v.  Brimning,  when  dealing  with  the  cases 
of  Mation  v.  Swift  and  distance  v.  Bradshaw,  and  distin- 
^shing  them  from  that  case.  The  principle  contained  in 
tie  above  cases  seems  to  be  that  "  the  character  that  is 
"  impressed  upon  property  by  law  at  the  time  when  the  breath 
"  leaves  the  body  of  the  owner  is  its  character  for  the  purpobie 
"of  the  fiscal  duties  which  are  alleged  to  attach  upon 
"it"(z). 

In  the  case  in  the  House  of  Lords  of  Att.-Gen.  v.  Ailes- 
kry  (a),  money  of  a  lunatio  was  invested  by  his  committees 
ly  order  of  the  Lords  Justices  having  jurisdiction  in  Lunacy, 
in  purchases  of  lands  which,  under  their  Lordships'  direction, 
were  conveyed  to  the  committees,  "their  hei.s  and  assigns, 
"npon  trust  for"  the  lunatic,  "  his  executors,  administritors, 
"  and  assigns,"  with  a  declaration  that  the  lands  so  conveyed 
(ind  all  others  to  be  purchased  in  lieu  of  them)  under  any 
eiercise  of  certain  powers  of  sale  and  reinvestment  which 
were  contamed  in  the  deed  should,  "to  all  intents  and  pur- 
"  poses  be  considered  as  part  of  the  personal  estate  of"  the 
lunatic.  Upon  the  death  of  the  lunatic,  who  never  recovered, 
it  wag  held  that  the  value  of  the  lands  was  part  of  the  personal 
estate  of  the  lunatic  at  his  death  and  liable  to  probate  duty. 

Where  freehold  property  is,  by  the  doctrine  of  Equitable 
Conversion,  to  be  considered  as  personalty,  it  is  liable  to 


(j)  13  Q.  B.  D.  275,  affirming 
SC,10Q.B.D.488. 

(:)  Per  Lord  Coleridge  in  Att- 
^v.  Hubbuck,  13  Q.  B.  D.  275, 


(a)  12  App.  Cas.  672,  reversing 
the  decision  of  the  Court  of  Appeal, 
16  Q.  B.  D.  408,  and  restoring  the 
decision  of  Mathew  and  A.  L. 
Smith,  JJ.,  14  Q.  B.  D  895. 
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23  &  24  Vict, 
c.  15,  g.  4. 
Personal  es- 
tate appointed 
by  Will  under 
general  powers 
to  be  charge- 
able wilh  pro- 
hate  and  in- 
ventory duties. 


Probate  and 
inventory  du- 
ties in  respect 
thereof  to  be  a 
charge  on  the 
property. 
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probate  duty,  and  a  Will  disposing  of  it  is  therefore  entitled! 
to  probate  {h). 

By  Stat.  28  &  24  Vict.  c.  15,  s.  4  (c),  "  The  stamp  dutiesl 
payable  by  law  upon  probates  of  Wills  and  letters  of  adminis- 
tration with  a  Will  annexed  in  England  and  Ireland,  and  I 
upon  inventories  in  Scotland,  shall  be  levied  and  paid  in  I 
respect  of  all  the  personal  or  moveable  estate  and  effects! 
which  any  person  hereafter  dying  shall  have  disposed  of  by! 
Will,  under  any  authority  enabling  such  person  to  dispose  of  I 
the  same,  as  he  or  she  shall  think  fit ;  and  for  the  purpose  ofl 
this  Act  such  personal  or  moveable  estate  and  effects  shall  bel 
deemed  to  be  the  personal  or  moveable  estate  and  effects! 
of  the  person  so  dying  in  respect  of  which  the  probate  of  the! 
Will,  or  the  letters  of  administration  with  the  Will  annexed,  | 
of  such  person  are  or  is  granted,  or  the  inventory  is  or  is| 
required  to  be  exhibited  or  recorded,  as  the  case  may  he ;  and] 
such  estate  and  effects,  and  the  value  thereof  shall  accordingly] 
be  included  in  the  affidavit  required  by  law*  to  be  made  on  I 
applying  for  probate  or  letters  of  administration,  in  order  toj 
the  full  and  proper  stamp  duty  being  paid." 

Sect.  5.  "  The  said  last-mentioned  duties  shall  be  a  charge! 
cr  burden  upon  the  property  in  respect  of  which  the  same  are  sol 
payable,  and  shall  be  paid  thereout  by  the  trustees  or  onnersj 
thereof  to  the  person  for  the  time  being  lawfully  Lanng  or  j 
taking  the  burden  of  the  execution  of  the  Will  or  testamen- 
tary instrument,  or  the  administration  or  management  of  the! 
personal  or  moveable  estate  and  effects  of  the  deceased,  fori 
the  benefit  of  the  persons  entitled  to  the  personal  or  movcallej 
estate  and  effects  of  the  deceased." 


(6)  In  the  goods  of  Gunn,  9  P. 
D.  242. 

(c)  This  statute  applies  to  the 
Wills  of  persons  dying  after  3 
April,  1860.  Prior  to  this  statute 
probate  duty  was  not  payable  in 
respect  of  property  over  which  the 
testator  had  merely  a  power  of 


appointment.  Piatt  v.  Routh,  6J 
M.  &  W.  756,  affirmed  in  the! 
House  of  Lords,  sub  nom.  Drake  vS 
Att.-Gen.,  10  CI.  &  Fin.  257.  The 
contrary  had  previously  been  held  j 
in  Palmer  v.  Whitraore,  5  Sim. 
178,  and  in  Att-Gen.  f.  Staff,  2| 
Cr.  &  M.  124. 
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BOOK   THE    FIRST. 


or  THE  TIME  WHEN  THE  ESTATE    OF   AN   EXECUTOR  OR  ADMINIS- 
TRATOR VESTS:    AND   OF   THE   QUALITY   OF   THAT  ESTATE. 


In  considering  the  nature  of  the  estate  which  an  executor 
or  administrator  has  in  the  property  of  the  deceased,  it  is  pro- 
posed to  inquire,  1.  At  what  time  his  estate  vests;  2.  The 
qaality  of  his  estate. 


CHAPTER    THE    FIRST. 


OF  THE  TIME   WHEN   THE   ESTATE   OF   AN   EXECUTOR   OR 
ADMINISTRATOR    VESTS. 

As  the  interest  of  an  executor  in  the  estate  of  the  deceased  Estate  of 
is  derived  exclusively  from  the  Will  (^f),  so  it  vests  in  the 
execator  from  the  moment  of  the  testator's  death  (b).  Thus 
where  the  demise  by  an  executor,  the  lessor  of  the  plaintiff 
in  ejectment,  was  laid  two  years  before  he  had  proved  thg 
Will  under  which  he  claimed,  it  was  held  good  (c).  So  where 
I  testator  had  given  a  bailiff  authority  to  distrain,  but  died 
tlmost  immediately  before  the  distress  was  taken  :  and,  after 

(d)  Ante,  p.  243.  A.  745,  746. 

Ci)  Com.   Dig.    Administration         (c)  Roe  v.   Summersett,  2    W. 
(B.10).   Woolley  ».  Cltirk,  5  B.  &      Black.  692. 


;  J  • 


h  < 


:  I 


552 


Esiato  of  ad- 
ministrator. 


Of  the  Estate  of  an.  Executor,  Jcc.     [Pt.  ii.  Pk,  i. 

it  had  been  taken  in  liig  name,  hia  executor  ratified  the  I 
distress;  it  was  held  that  the  plaintiff  might  well  avow  as 
the  bailiff  of  the  executor :  because  the  rent  was  due  from  the 
estate,  and  the  law  knows  no  interval  between  the  testator's 
death  and  the  vesting  of  the  right  in  his  executor :  as  soon  as 
ho  obtains  probate,  his  right  is  considered  as  accruing  from  j 
that  period  (r?^  - 

On  the  other  hand,  an  administrator  derives  his  title  wholly  i 
from  the  Court ;  ho  has  none  until  the  letters  of  adminis- 
tration are  granted,  and  the  property  of  the  deceased  vests  in  | 
him  only  from  the  time  of  the  grant  (a). 

Accordingly,  no  right  of  action  accrues  to  an  administrator  I 
until  be  has  sued  out  letters  of  administration.    In  an  action  j 
on   a  bill  of  exchange  by  an  administrator,  where  the  bill 
was  accepted  after  the  death  of  the  deceased,  and  the  accept- 
anco,   and  also  tho  day  of  payment,  was  more  than  m\ 
years  before  the  commencement  of  the  suit,  but  the  grantin;^ 
of  administration  was  less  than  six  years  before,  it  was  held 
that  the  Statute  of  Limitations  began  to  run  from  tho  date 
of  administration,  and  not  from  tho  day  of  payment,  since 
there  was  no  cause  of  action  until  tho  administration  was 
granted  (/).     So    whc-'e   to   a  declaration   in  trover  by  an 
adminisivator,  alleging  the  grant  of  letters  of  administration  j 
to  the  plaintiff,  and  that  the  defendant  knowing  the  goods 
to  have  been  the  property  of  the  intestate  in  his  lifetime,  and 
of  tho  plaintiff  as  administrator  since  his  death,  afterwards, 
and  after  tho  death  of  the  intestate,  to  wit,  on,  i^c,  con- 
verted the  same  goods,  it  was  pleaded  that  tho  defendant! 
was  not  guilty  of  the  premises  within  six  years,  such  pica 
was  held  bad  upon  special  demurrer,  on  the  giound,  that 
although  it  might  be  true  that  tho  defendant  was  not  guilty 
within  six  years,  yet  the  cause  of  notion  might  have  accrued 


((f)  Whitehead  v.  Taylor,  10  A. 
&  E.  210. 

(«)  Woolley  t'.  Clark,  5  B.  &  A. 
745,  746. 


(/)  Murray  r.  E.  1.  Comrany, 
5B.  &A.  204.    roj^rt.  v.  Bk.  i.j 
Ch.  I. 


,t;y.iAsr*'.,''J''..-l?'l*ft'i»s',j,ii'^ 
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totlioplaintifTby  the  grant  of  letters  of  administration  within 
tint  period  (g). 

The  proposition,  however,  respecting  the  vesting  of  an 
idministrator's  interest,  must  be  taken  with  some  qualifica- 
tion; for  it  seems  clear  that,  for  particular  purposes,  the 
hkn  of  administration  relate  oack  to  the  time  of  the  death 
of  the  intestate,  and  not  to  the  time  of  granting  them  (/{)• 
Dins,  although  it  has  been  held  that  detinue  cannot  be 
BiaiDtaiucd  by  an  administrator  against  a  person  who  has 
got  possession  of  tlic  goods  of  the  intestate  since  his  death, 
bat  has  ceased  to  hold  them  prior  to  the  grant  of  adminis- 
tration (»'),  yet  an  administrator  may  have  an  action  of  tres- 
pass (,;")  or  trover  for  the  goods  of  the  intestate  taken  by  one 
before  the  letters  granted  unto  him  ;  otherwise  there  would 
bf  no  remedy  for  this  wrong-doing  (k).  So  where  goou3  had 
been  sold  after  the  death  of  an  intestate  and  before  the  grant 
of  letters  of  administration,  avowedly  on  account  of  ^he  estate 
of  the  intestate,  by  one  who  had  been  his  agent,  it  was  held 
that  the  administrator  might  ratify  the  sale  and  recover  the 
price  from  the  vendee  in  assumpsit  for  goods  sold  and 
delivered  (0.  And  accordingly  it  should  seem  that  when- 
ever any  one  acting  on  behalf  of  the  intestate' 3  estate,  and 
Dot  on  his  own  account,  makes  a  contract  with  another 
before  any  grant  of  a<!ministration,  the  odministration  will 
bave  relation  back,  in  order  not  to  lose  the  benefit  of  the 
contract,  so  that  the  administrator  may  sue  upon  it,  as  made 
to  himself  (wi).  And  so  if,  during  the  time  when  there  is  no 
personal  representative  of  the  estate  of  a  deceased  person, 

Pratt  V.  Swnine,  8  B.  &  C.      825. 


W  flex'  Pt.  2,  c.  20,  8.  (i. 

J  Ml,  Au..  3»9,  tit.  Relation  (A.), 
pl.  1.  2  Roll  Abr.  544,  Trespass 
(T),  pl.  1.  Middleton's  case,  6 
Co.  28  6.  Com.  Dig.  Administra- 
''""(B.  10).  \Vt,itw.  oir.  Ex. 
115, 116, 14th  edition. 

(i)  CroMfidd  r.  Such,  8  Exch. 


(j)  Tliarpc  1).  Stalhvood,  5  M.  & 
Gr.  760. 

(it)  Foster  V.  Bates,  12  M.  &  W. 
2.33,  per  Parke,  B,  Searson  v, 
Robinson,  2  Post.  &  F.  .351. 

(0  Foster  v.  Bates,  12  M.  &  W. 
226. 

(»(.)  Bodgcr  V.  Arch,  10  Exch. 
3.33. 
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services  have  been  rendered  which  not  only  were  for  the 
benefit  of  the  estate,  but  also  were  rendered  under  a  contract 
with  some  one  who  subsequently  by  becoming  administrator 
became  authorised  to  bind  the  estate,  and  ratified  the  con- 
tract, the  estate  of  such  deceased  person  is  liable  for  such 
services  (n).  Further,  it  has  been  held  on  the  bare  doctrine 
of  relation,  that  in  a  case  where  the  administrator  might 
maintain  trover  for  a  conversion  between  the  death  of  the  in- 
testate and  the  grant  of  administration,  he  may  waive  the 
tort  and  recover  as  on  a  contract:  Thus,  where  money 
belonging  to  an  estate  at  the  time  of  his  death,  or  due  to  him 
and  paid  in  after  his  death,  or  proceeding  from  the  sale  of  his 
effects  after  his  death,  has,  before  the  grant  of  administra- 
tion, been  applied  by  a  stranger  to  the  payment  of  the  intes- 
tate's debts  ttiid  funeral  expenses,  the  administrator  may 
recover  it  from  such  stranger  as  money  had  and  received 
to  his  use  as  administrator  (o).  So  it  should  seem  the  grant 
of  administration  will  have  the  effect  of  vesting  leasehold 
property  in  the^,administrator  by  relation,  so  as  to  enable 
him  to  bring  actions  in  respect  of  that  property,  for  all 
matters  affecting  the  same  subsequent  to  the  death  of  the 
intestate,  and  so  as  to  render  him  liable  to  account  for  the 
rents  and  profits  of  it  from  the  death  of  the  intestate  (j>). 


(n)  Re  Watson,  Ex  parte  Phil- 
lips, 18  Q.  B.  D.  116,  affirmed 
in  the  Court  of  Appeal,  10  Q.  B. 
D.  234.  See,  however,  the  remarks 
of  Lord  Esher,  M.R.,  in  his  judg- 
ment on  appeal,  who  doubted 
whether  an  administrator  after  he- 
coming  administrator,  and  while 
acting  in  the  interests  of  other 
persons,  could  have  ratified  a  prior 
contract  made  with  himself. 

(o)  Welchman  v.  Sturgis,  13 
Q.  B.  652. 

(p)  Rex  V.  Horsley,  8  East,  410, 
in  Lord  Ellenborough's  judgment. 
So  it  is  laid  down  in  Selw.  N.  P. 
717,  6th  edition,  that  in  ejectment 


by  an  administrator,  tlis  demise 
may  bt  laid  on  a  day  after  the 
intestate's  death,  but  before  admi- 
nistration granted ;  for  the  admi- 
nistration, when  granted,  will  re- 
late back,  and  show  the  title  to  hiivc 
been  in  the  administrator  from  tlie 
death  of  the  intestate.  This  p"int 
was  expressly  decided  aceordiiiijly, 
by  the  Court  of  K.  B.  in  Irelaml, 
after  a  full  considerntion,  in  Patten 
V.  Patten,  T.  3  W.  4.  1  Aleock  & 
Nopier,  493  :  and  r.ushe,  C.J.,  in 
delivering  judgment,  regards  this 
decision  as  reconcileable  with  that 
ot  Keane  v.  Dee  (K.  B.  Irelaml, 
June,  1821),  1  Aleock  &  Nap'' 
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Again,  although  an  executor  de  son  tort  cannot  plead  a 
retainer  of  his  own  debt,  yet  if,  even  pendente  lite,  he  obtains 
iiiministration,  he  may  retain :  for  it  legalizes  those  acts 
fliich  were  tortious  at  the  time  (q).  And  there  has  been 
ilieady  occasion  (r)  to  point  out  other  acts  of  an  administra- 
tor  before  administration  granted,  which  the  relation  of  the 
letters  in  some  measure  renders  valid.  But  the  relation  of 
the  grant  of  administration  to  the  death  of  the  intestate,  shall 
not,  it  is  said,  divest  any  right  legally  vested  in  another 
between  the  death  of  the  intestate  and  the  commisdion  of  ad- 
ministration. Thus,  in  Waring  v.  Dewbury  («),  a  landlord 
vho  had  rent  due  to  him,  died  intestate ;  bfter  which  the 
plaintiff  in  the  action  sued  out  execution  against  the  defend- 
int,  who  was  the  tenant,  and  levied  the  debt  upon  him  ;  after 
this,  administration  was  committed  to  J.  S. ;  who  thereupon 
came  into  the  Court,  and  moved  for  a  rule  on  the  sheriff  to 
pay  liim  a  year's  rent  out  of  the  money  levied,  pursuant  to 
;he  8  Ann.  o.  17,  urging,  that  though  he  was  not  administra- 
tor at  the  time  of  serving  the  execution,  yet  as  soon  as  the 
idministration  was  committed,  it  had  relation  to  the  death 
of  tbe  intestate,  and  he  might  bring  trover  for  goods  taken 
ktweeu  the  death  of  the  intestate  and  commission  of  the 
administration  :  But  the  Court  held,  that  relations  which  are 


496,  note  (1),  in  wliich  case  it  had 
been  holden  that  an  administrator 
could  not  justify  a  distress  for 
rent  (accrued  out  of  a  chattel  term 
of  thb  intestate  after  his  death) 
nude  before  the  grant  of  the  ad- 
ministration, on  the  ground  that 
although  letters  of  administration 
vill  operate  by  relation,  to  enable 
M  administrator  to  recover  a  chat- 
tel property  from  the  time  of  the 
death  of  the  intestate,  yet  tt  does 
not  effectuate  a  legal  proceed- 
%  taken  befc.-e  administration 
jnuited,  in  order  to  i-ecover  such 
pmperty.  See,  however.  Bacon  v. 
Simpson,  3  Mees.  &  Wels.  87,  in 


which  cose  an  administratrix,  he- 
fore  she  had  taken  out  adminis- 
tration, had  contracted  to  assign  a 
term  for  years  of  the  intestate  in 
a  leasehold  house  ;  and  Parke,  B., 
was  of  opinion,  that  an  allegation, 
that  she  was  lawfully  possessed  of 
the  term  at  the  time  of  the  making 
of  the  contract,  could  not  be  sup- 
ported. See  also  ante,  pp.  342, 
343. 

(q)  Curtis  V.  Vemon,  3  T.  R. 
587,  590. 

(r)  Ante,  pp.  344,  345. 

(«)  Gilb.  Eq.  Rep.  223,  cited  by 
Strange,  arguendo,  in  Re.\  v.  lilann, 
S.  C.  i  Stni.  97. 
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but  fictions  of  law,  should  never  divest  any  right  legally 
vested  in  another,  between  the  death  of  the  intestate  and  the 
commission  of  administration  ;  and  the  plaintiff  in  the  action 
having  duly  served  his  execution,  before  the  administrator  liad 
a  right  to  demand  his  rent,  it  was  not  reasonable  the  plaintiff 
should  be  defeated  by  any  relation  whatsoever ;  they  did  not 
in  that  case  deny  the  authorities  which  gave  the  administrator 
trover,  but  went  on  a  distinction  between  relations  that  are 
to  defeat  lawful  acts,  and  such  as  are  to  punish  those  that  are 
unlawful  (0- 

There  appears,  in  some  instances,  to  be  the  same  relation 
back  cf  the  title  of  the  personal  representative  in  cases  where 
the  deceased  had  only  a  special  property  in  the  goods  as 
whore  he  had  the  absolute  property.  Thus,  if  an  uncertifi- 
cated bankrupt  acquired  goods  after  his  bankruptcy,  and 
died  possessed  of  them,  having  been  allowed  to  letain 
possession  by  the  assignees,  his  administrator  might  main- 
tain trover  against  a  third  party  who  had  sold  the  goods 
between  the  period  of  the  death  of  the  intestate  and 
the  grant  of  the  administration ;  for  there  was  a  good 
title  in  the  bankrupt  as  against  all  the  world  but  the 
assignees,  and  tliis  title  passes  to  his  administrator  (»)■ 
But  there  is  no  such  relation  back  as  to  chattels  in  which 
the  deceased  had  no  personal  interest,  but  held  merely  as  the 
administrator  of  another :  The  bare  circumstance  of  his  dying 
in  possession  will  not  enable  his  personal  representative  to 
maintain  trover  even  against  a  mere  wrongdoer ;  for  it  will  be 
a  good  defence  that  the  right  to  the  goods  in  question  has 
devolved  on  the  administrator  de  bonis  non  of  the  original 
intestate  {x). 

By  Stat.  S  &  4  Wm.  IV.  c.  27  (entitled  An  Act  for  the 


(<)  See  also  Rex  v.  Ilorsley,  8 
East,  405,  poKt,  p.  666,  note  (to). 
The  rule  that  a  party  cannot  bo 
made  a  trespasser  by  relation  is 
only  applicable  where  the  act  com- 
plained of  was  lawful  at  the  time  : 


Tliarpe  v.  Stallwood,  5  M.  &  Gr. 
760. 

(it)  Fyson  v.  Chnnibers,  9  M.  & 
W.  460. 

(x)  Elliot  V.  Kemp,  7  M.  &W. 
300. 
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d  An  Act  for  the 


limitation  of  Actions  and  Suits  relating  to  real  property,  dc), 
s,  6,  it  is  enacted,  that  "  for  the  purposes  of  this  Act  an  ad- 
ministrator claiming  the  estate  or  interest  of  the  deceased 
person,  of  whose  chattels  he  shall  be  appointed  administrator, 
shall  be  deemed  to  claim  as  if  there  had  been  no  interval  of 
lime  between  the  death  of  such  deceased  person,  and  the 
grant  of  the  letters  of  administration." 

By  21  &  22  Vict.  c.  96,  s.  19,  "  From,  and  after  the  decease 
of  any  person  dying  intestate,  and  until  letters  of  adminis- 
tration shall  be  granted  in  respect  of  his  estate  and  effects, 
tU  personal  estate  and  effects  of  such  deceased  person  shall 
be  vested  in  the  Judge  of  the  Court  of  Probate  for  the  time 
being  in  the  same  manner  and  to  the  same  extent  as  here- 
tofore they  vested  in  the  Ordinary." 

All  moveable  goods,  though  in  ever  so  many  different  and 
distant  places  from  the  executor,  vest  in  the  executor  in 
possession,  presently  upon  the  testator's  death  (.//) :  for  it  is 
a  rule  of  law,  that  the  property  of  personal  chattels  draws 
to  it  the  possession  {z).  But  it  is  otherwise  of  things  im- 
moveable, as  leases  for  years  of  lands  or  houses :  for  of  these 
the  executor  or  administrator  is  not  deemed  to  be  in  posses- 
Bion  before  entry  («).  So  of  leases  for  years  of  a  rectory, 
consisting  of  glebe  lands  and  tithes  for  years,  it  may  be 
doubtful  if  actual  possession  can  be  without  actual  entry 
into  the  glebe  land  (i).  But  in  case  of  a  lease  for  years  of 
tithes  only,  it  was  held  that  the  executor,  though  in  never 
so  remote  a  place,  should  instantly,  upon  the  setting  out 
thereof,  be  in  actual  possession  to  maintain  pction  of  trespass 
for  taking  them  away  {c). 
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{y)  Wentw.  C7.  Ex.  228,  14th 
edit.    11  Vin.  Abr.  240. 

(?)  2  Sauud.  47,  b.  n.  (1),  to 
Wilbraham  v.  Snow. 

(a)  Wentw.  Off.  Ex.  228,  14tli 
wit  See  the  observations  of 
Parke,  B.,  in  Barnett  v.  Earl  of 
Guildford,  11  Exch.  32.  But  a 
fwriton  of  a   term,  which   tl's 


testator  granted  for  a  ptirt  of  the 
term,  is  in  the  executor  ininie- 
(liately  by  the  deatli  of  tlie  tes- 
tntor :  Trattle  v.  King,  T.  Jonus, 
170. 

(b)  Wentw.  Off.  Ex.  229,  14th 
edit.     11  Vin.  Abr.  240. 

(e)  Ibid. 
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CHAPTER  THE  SECOND. 

OF  THE   QUALITY   OP  THE   ESTATE   OP  AN  EXECUTOK  OR 
ADMINISTR.*TOB. 

xHE  interest  which  an  executor  or  administrator  has  in 
the  goods  of  the  deceased  is  very  different  from  the  absolute, 
proper,  and  ordinary  interest  which  every  one  has  in  his 
own  proper  goods  (a) :  For  an  executor  or  administrator 
has  his  estate  as  such  in  auter  droit  merely,  viz.,  as  the 
minister  or  dispenser  of  the  goods  of  the  dead  {b). 

Therefore,  if  before  the  Act  83  &  34  Vict.  c.  23,  for  the 
abolition  of  forfeiture  for  Treason  and  Felony,  an  executor  or 
administrator  had  been  attainted  of  treason  or  felony,  the 
goods  which  he  had  as  executor  or  administrator  would  not 
thereby  have  been  forfeited  (c) :  and  though  disabled  by  such 
attaint  from  suiag  proprio  jure,  he  might  still  have  main- 
tained  an  action  in  auter  droit  as  executor  or  administra- 
tor (d). 

So,  where  an  executor  brought  a  qtio  ivinus  in  the  Court  of 
Exchequer,  stating  that  he  was  not  able  to  pay  the  King's 
debt,  because  the  defendant  detained  from  him  100^  which 
he  owed  to  him  as  executor  of  J.  S.,  it  abated :  because  it 
could  not  be  intended  that  the  King's  debt  could  be  satisfied 
with  that  which  the  plaintiff  should  recover  and  receive  as 
executor  (e). 


(it)  Wentw.  Off.  Ex.  192,  14th 
edit. 

{h)  Pinchon's  case,  9  Co.  88,  b. 
2  Inst.  236.  An  executor  has  the 
property  only  under  a  trust  to 
apply  it  for  payment  of  the  tes- 
tator's debts,  and  such  other 
purposes  as  he  ought  to  fulfil  in 


the  course  of  his  office  as  exe- 
cutor :  by  Ashhurst,  J.,  Farr  r. 
Newman,  4  T.  R.  621, 645. 

(c)  1  Hale,  P.  C.  251.    Hawk. 
P.  C.  Bk.  2,  c.  49,  e.  9. 

(d)  Ante,  p.  186. 

(«)  Wentw.  Off.  Ex.  194,  14th 
edit. 


P':'  ■'-^■ 


i '  r'.v-;^'),'.  ;;^-^y».''dt"-r':.\i  x 


CLil] 


Of  its  quality. 


559 


EXECUTOR    )R 


So  thongh  a  lord  of  a  villain  might  take  all  the  villain's 
ovo  goods,  yet  he  might  not  take  those  which  the  villain 
yd  as  executor  (/). 

Upon  this  principle  also,  if  the  executor  or  administrator  Where  the 
becomes  bankrupt,  with   any   property   in    his  possession  becomes  bank- 
belonging  to  the  testator  or  intestate,  distinguishable  from  o£^he*te8Ui^* 
the  general  mass  of  his  own  property,  it  is  not  distributable  do  not  paw : 
under  the  bankruptcy  {g).      The  trustee  cannot  seize  even 
money  which  specifically  can  be  distinguished  and  ascer- 
tained to  belong  to  the  deceased,  and  not  to  the  bankrupt 
liimself(/()>    But  where  a  person  entitled  to  take  letters  of 
pilministration  neglected  to  do  so,  yet  remained  in  possession 
of  the  goods  of  the  intestate  for  twelve  years,  and  being  so 
in  possession  became  a  bankrupt ;    and  a  creditor  of  the 
iotestate  afterwards  took  out  betters  of  administration,  and 
claimed  the  goods  from  the  assignees;    it  was  held  that 
tiiese  goods  were  within  the   stat.  21  Jac.  I.   c.  19,  being 
property  in  the  possession,   order,   and  disposition  of  the 
bankrupt,  with  the  consent  of  the  true  owner :  and  that  the 
assignees  were  therefore  entitled  to  them  (t).      So  where  an 


per,  who  was  a  widow,  having  died  intestate,  two  of 
ber  children,  a  son  and  daughter,  took  possession  of  her 
furniture  and  stock  in  trade,  and  carried  on  her  business  in 
their  own  names  for  two  years  after  her  death,  during  which 
time  they  paid  her  funeral  expenses  and  some  of  her  debts, 
bat  without  taking  out  administration  to  her  estate,  and,  at 
the  end  of  that  time,  became  bankrupts,  the  daughter  having 
a  few  months  previously  retired  from  the  business,  and  sold 


(/)  Lit.  L  2,  c.  11,8. 192. 

(j)  See  Bankruptcy  Act,  1883, 
<B&47  Vict.  c.  52,  §44(1). 

(A)  By  Lord  MaiiBfteld  in  ITow- 
«nitJemmett,3Bi'.rr.  1369,  cited 
I'v  Lord  Kenyon,  in  Farr  v.  New- 
fan,  4  T.  P,  621,  648.  Under 
tlie  bankruptcy  of  an  executor  and 
•nistee,  directed  by  thi  Will  to 
«"Ty  on  a  trade,  and   i  limited 


sum  to  be  paid  to  him  by  the  trus- 
tees for  that  purpose,  the  general 
assets  beyond  that  fund  are  not 
liable  :  Ex  pa>ie  Qarland,  10  Yes. 
110.  See  pout,  Pt.  iv.  Bk.  ii, 
Ch.  II.  §  I. 

(i)  Fox  V.  Fisher,  3  B.  &  A.  135  ; 
Kitchen  v.  Ibbetson,  L.  R.  17,  Eq. 
46. 
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her  share  of  it  to  the  son :  Another  of  the  children  then  took 
out  administration  to  the  intestate,  and  claimed  that  part  of  I 
her  furniture  and  stock  in  trade  which   still  remained  in  I 
specie  :  But  it  was  held  that  it  helonged  to  the  assignees,  as  I 
having  heen  in  the  order  and  disposition  of  the  sou  at  the 
time  of  his  bankruptcy  (A;). 

It  must  be  observed,  that  if  the  testator  were  a  lessee  for  I 
years,  and  the  lease  contained  a  proviso  that  if  the  lessee, 
or  his  executors,  administrators,  or  assigns,  shall  become 
bankrupt,  the  lease  shall  become  void,  the  bankruptcy  of 
the  executor  will  operate  as  a  forfeiture  of  the  lease,  not- 
withstanding the  lease  itself  does  not  pass  to  bis  as- 
signees {I). 

Where  a  trustee  in  bankruptcy  possesses  Limself  of  effects, 
which  belong  to  the  bankrupt  as  executor  only,  the  Court, 
upon  application  made  to  it,  will  order  the  return  of  such 
effects    to   the  bankrupt,   or   will,   if  necessary,  appoint  a  I 
receiver  (m).    Where  a  bankrupt  is  an  executor  and  residuary  | 
legatee,  and  has  paid  the  debts  and  particular  legacies  out  of  j 
part  of  the  assets,  if  he  refuses  to  collect  the  rest,  notwith- 
standing  trustee  in  bankruptcy  has   not  the  legal  interest 
vested  in  him,  the  Court  will  assist  him  to  get  in  the  remainder 
in  the  name  of  the  executor  (»)• 

Again,  the  goods  of  a  testator  in  the  hands  of  his  executor 
cannot  be  seized  in  execution  of  a  judgment  against  tie 
executor  in    his  own  right  (o).      So  if   an  executor  dies 


(k)  Re  Thomas,  ]  Phill.  C.  C. 
159.  It  is  to  be  observed  tliat 
under  the  Bankruptcy  Act,  1883, 
§  44  (2),  ill.,  reputed  ownership  is 
limited  to  goods  being  at  the  com'- 
inencement  of  the  bankruptcy  in 
tlie  possession,  order,  or  disposition 
of  tlie  bankrupt  iu  his  trade  or 
business,  by  the  consent  or  per- 
mission of  the  true  owner.  It 
must  be  noticed  that  things  in 
action,  other  than  debts  due  or 
growing  due  to  the  bankrupt  iu 


tlie  course  of  his  trade  or  business, 
are  not  "goods"  within  the 
meaning  of  this  section. 

(l)  ]  Cr.  M.  &  R.  40.5. 

(«()  As  to  the  powers  exercise- 
able  by  the  Court  as  regards  a 
trustee  in  bankruptcy,  see  the 
cases  of  Ex  parte  James,  L.  K., 
9  Ch.  609,  and  Ex  parte  Simmons, 
16  Q.  B.  D.  308. 

(n)  Ex  parte  Butler,  1  Atk.  213. 

(o)  Farr  v.  Newman,  4  T.  R. 
621,  where  all  the  former  autho- 
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leaving  to  his  executor  goods  which  he  had  as 
(ueator,  these  are  not  assets  liahle  to  the  payment  of  his 
M,  bat  only  for  the  payment  of  the  first  testator's  (/>). 
Bat  when  an  executrix  used  the  goods  of  her  testator  as  her 
ova,  and  afterwards  married  and  then  treated  them  as  the 


lilies  are  collected  and  discussed. 
In  this  case,  Buller,  J.,  dissented 
ftom  the  rest  of  the  Court,  viz. 
Lord  Kenyun,  and  Ashhurst  and 
Grose,  Justices.  The  action  was 
^t  the  Sheriff  for  a  false  re- 
tiim,aiidthe  question  was,  whether 
certain  goods  of  the  testator,  wliich 
kl  been  seized  by  the  sheiiff 
inder  an  execution  against  the 
teband  of  the  executrix,  in  a 
boose  in  which  the  husband  and 
fife  resided,  and  the  testator  had 
wided,  hut  which  liad  not  been  sold 
maerthe  execution,  were  bound  by 
it  In  a  previous  case.  Whale  v. 
Booth,  B.  R.  25  Geo.  III.  4  T.  R. 
So,  note(a),  where  the  goods  of  the 
^itothad  actually  been  sold  under 
t^ri  facias  against  the  executor 
for  hit  own  debt,  and  the  executor 
joined  in  a  bill  of  sale,  it  was  held 
ky  the  Court  of  K.  B.  that  the 
property  passed  by  the  execution, 
•id  could  not  afterwards  be  seized 
Mder  a  writ  sued  out  by  a  creditor 
ofthe  testator  ;  upon  the  principle 
tint  the  sale  under  the  execution 
Mid  not  be  distinguished  from 
»» alienation  by  the  executor.  But 
ilthongh  the  two  cases  may  thus 
insoco  degree  be  reconciled.  Eyre, 
CJ, in  Quick  ».  Staines,  I  Bos.  & 
1^1. 296,  considers  them  as  entirely 
tonflicting,  and  the  law  as  still 
iiMttled,  See  also  the  observa- 
tions of  Sir  Thomas  Plunier,  V.-C, 
'1  Ray  V.  Ray,  Coop.  267.  How- 
ever, Lord  Eldon,  C,  in  M'Leod  v. 
W.E.— VOL.  I. 


Drummond,  17  Ves.  168,  adverts 
to  Farr  v.  Newman,  as  having 
decided  absolutely,  that  the  effects 
of  the  testator  cannot  be  taken  in 
execution  for  the  debt  of  the  exe- 
cutor, and  expresses  his  satisfac* 
tion  with  that  decision.  See  also 
Kinderley  v.  Jervis,  22  Beav.  23, 
per  Romilly,  M.R.  See  infra, 
Pt.  III.  Bk.  I.  Ch.  I.,  as  to  the 
power  of  an  executor  to  dispose  by 
Side  of  the  goods  of  his  testator. 
If  an  executor,  in  pursuance  of  the 
directions  in  the  testator's  Will, 
carries  on  the  testator's  business 
and  in  so  doing  contracts  debts, 
the  fact  that  he  has  carried  on  the 
business  in  his  own  name,  and 
that  the  testator's  assets  employed 
in  it  are  ostensibly  the  executor's 
own  property,  will  not  entitle  a 
judgment  creditor  of  the  executor 
to  take  in  execution  the  testator's 
assets.  Lapse  of  time,  and  an  en- 
joyment of  the  assets  in  a  manner 
inconsistent  with  the  trusts  of  the 
Will,  coupled  with  the  consent  of 
the  beneficiaries,  may,  however, 
raise  an  inference  of  a  gift  of  the 
assets  by  them  to  the  executor, 
and  entitle  his  judgment  creditor  to 
take  them  in  execution.  But,  when 
the  possession  and  the  time  which 
has  elapsed  are  in  acconlance  with 
the  trusts  of  the  Will,  no  such 
inference  can  arise  :  Be  Morgan, 
18  C.  D.  93. 

(p)  Wentw.  Off.  Ex.  194,  14tb 
edit. 
*  0  0 
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property  of  her  husband,  it  was  held,  that  she  could  not  be 
allowed  to  object  to  their  being  taken  in  execution  for  her 
husband's  debt :  for  where  an  executrix  or  her  husband  have 
converted  the  goods,  it  does  not  lie  in  the  mouth  of  either  of 
them  to  say  they  are  not  the  property  of  the  husband,  in  a 
case  between  the  executrix  and  one  of  his  creditors  (q).  So 
after  a  lapse  of  six  or  seven  years,  equity  will  not  restrain 
by  injunction  a  creditor  of  an  executor  from  taking  in 
execution  property  of  the  testator  which  is  assets  in 
equity  (r).  However,  where  goods  of  an  intestate  had  been 
taken  possession  of,  and  used  by  an  administrator,  in  the 
house  of  the  intestate,  for  three  months  after  the  death  of 
the  intestate.  Lord  Tenterden  held  that  they  could  not  be 
taken  in  execution  for  the  administrator's  own  debt,  the 
time,  in  this  case,  not  being  sufficient  to  make  the  goods  the 
administrator's  property  (s). 

With  reference  also  to  the  principle,  that  an  executor  or 
administrator  holds  the  property  of  the  deceased  in  outer 
droit  merely,  it  has  been  laid  down,  that  in  respect  to  land, 
no  merger  can  take  place  of  the  estate  held  by  a  man  as 
executor  in  that  which  he  holds  in  his  own  right  (tj. 
However,  in  the  former  editions  of  this  work  the  authorities 
were  referred  to  at  length  in  support  of  an  important  distinc- 
tion, apparently  well  sustained,  between  the  cases  in  which 
either  of  the  two  estates  was  an  accession  to  the  other  by  act 
of  liio,  when  no  merger  would  take  place,  and  those  wheie  the 
accession  was  by  act  of  the  party,  when  the  less  estate  would 
merge. 


(9)  Quick  V.  Staines,  1  Bns.  & 
Pull.  293. 

(r)  Ray  v.  Ray,  Coop.  Chanc. 
Cas.  264.  Upon  thiit  case  in  his 
judgment  in  Re  Morgan,  18  C.  D. 
93,  101,  Fry,  J.,  remarks  that 
"til A  Court  thought  the  circum- 
stances were  such  as  to  raise  an 
inference  of  a  gift  by  the  testator's 
creditor  to  the  executor." 


(()  Gaskell  v.  MarshAll,  1  Mood. 
&  Rob.  132.  S.  C.  6  C.  &  P.  31. 
The  learned  judge,  upon  Quick  x. 
Staines  being  cited,  observed  that 
the  marriage  in  that  case  made  all 
the  diflference. 

(0  2  Black.  Comm.  177.  Jones 
V.  Uavies,  5  H.  &  N.  767.  See 
Chambers  r.  Kingham,  10  C.  D. 
743. 
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Bat  with  respei^  to  assets  the  distinction  was  considered 
jjnniaterial.  In  case  of  purchase,  as  of  descent,  all,  says 
L,  C.  B.  Gilbert,  agree  that  the  term  would  not  be  extinct 
IS  to  creditors.  And  as  it  would  seem  that  in  no  case  would 
tlie  term  held  by  an  executor  or  administrator  have  been  con- 
iidered  to  merge  in  equity,  the  learning  on  the  subject  appears 
to  be  rendered  obsolete  by  the  Judicature  Act,  1873,  s.  25, 
sab-sect.  4,  which  enacts  that  "  there  shall  not  after  the  com- 
meDcemeut  of  this  Act,  be  any  merger  by  operation  of  law 
only  of  any  estate  the  beneficial  interest  in  which  would  not 
be  deemed  to  be  merged  or  extinguished  in  equity."  And 
■".b-sect.  11  provides  that  "  generally  in  all  matters  not  here- 
iibefor.'i  particularly  mentioned,  in  which  there  is  any  conflict 
oiTariai\ce  between  the  rules  of  equity  and  the  rules  of  com- 
mon law  with  reference  to  the  same  matter,  the  rules  of  equity 
iball  prevail." 

It  may  be  observed  in  this  place,  with  respect  to  the  con- 
tinoance  of  the  privilege  from  merger,  that,  though  a  person 
is  originally  entitled  to  a  term,  or  to  an  estate  of  freehold, 
IS  an  executor  or  administrator,  yet  in  process  of  time  he 
may  become  the  owner  of  that  estate  in  his  own  right  (u). 
This  happens  in  the  case  of  executors  when  the  executor  is 
iIbo  residuary  legatee,  and  he  performs  all  the  purposes 
of  the  Will,  and  holds  the  estate  as  legatee ;  or  when  the 
eiecntor  pays  money  of  his  own,  to  the  value  of  the  term, 
in  discharge  of  the  testator's  debts,  and  with  an  intention  to 
ipptopriate  the  term  to  his  own  use  in  lieu  of  the  money : 
And  in  the  case  of  administrators,  when  the  administrator 
is  the  only  person  entitled  to  the  beneficial  ownership  of  the 
intestate's  property,  or  procures  a  discharge  from  those  who 
veto  share  that  property  with  him,  and  all  the  debts  of  the 
intestate  are  paid  :  Under  these,  and  the  like,  circumstances 
tbe  executor  or  administrator  will  have  the  estate  in  his  own 
ligbt ;  and  when  he  has  the  estate  in  his  own  right,  it  will 
besubject  to  merger  (x). 


(u)  See  foH,  p.  566,  et  seq. 

(x)  3  Preston  on  Couv.  310,  311. 
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Generally  speaking,  it  is  difficult  to  ascertain  when  ilia 
character  of  executor  or  administrator  ceases,  and  tliu  ovmj 
ship,  independent  of  t/mt  character,  commences.  Every  cm 
must  depend  on  its  own  circumstances.  This  only  is  certainJ 
that  when  the  executor  or  administrator  ceases  to  hold  tliel 
estate  in  that  character,  ho  will  hold  the  same  in  his  ovn 
right,  and  it  will  be  subject  to  merger  (y). 

Since  no  man  can  bequeath  any  thing  but  what  he  has  tij 
his  own  use,  an  executor  cannot  by  his  Will  dispose  of  ani 
of  the  goods  which  he  has  as  executor  to  a  legatee  {:)  i 
although  we  have  seen  (a)  that  if  an  executor  appoint  ad 
executor,  the  goods  will  pass  to  him  as  the  representative  ol 
the  first  testator  ;  while,  on  the  other  hand,  an  adrainistrato^ 
cannot  transmit  any  interest  in  the  property  of  the  intestat( 
to  his  own  personal  representative. 

But,  generally  speaking,  an  executor  or  administrator,  id 
his  own  lifetime,  may  dispose  of  and  alien  the  assets  of  thd 
testator  :  he  has  absolute  power  over  them  for  this  purl 
pose,  and  they  cannot  be  followed  by  the  creditors  of  thd 
deceased  (h).  This  rule,  however,  is  subject  to  some  qualifij 
cations,  which  will  be  pointed  out  when  this  Treatise  arriveJ 
at  the  general  discussion  of  the  power  of  executors  an^ 
administrators  (o). 

With  reference  to  the  possession  in  outer  droit,  it  has  beed 
held,  that  if  an  executor  or  administrator  grant  omnia  hni 
sua,  the  goods  of  the  deceased  will  not  pass,  unless  tld 
grantor  have  no  goods  but  as  executor  or  administrator  M 
So  if  an  executor  releases  all  actions,  suits  and  demand! 


(;/)  3  Preston  on  Convey.  311. 

(z)  Bransby  v.  Qranthani,  2 
Plowd.  525.  Godolph.  Pt.  2,  c.  17, 
s.  3. 

(«)  Ante,  p.  204. 

(6)  By  Lortl  Mansfield,  in  Whale 
V.  Booth,  4  T.  R.  625,  note  to  Farr 
V.  Newman. 

(c)  See  post,  Pt.  in.  Bk.  i.  Ch.  i. 


(it)  Hutchinson  v,  Snu'^e, 
Lord  Raym.  1307.  W'litw.  OJ 
Ex.  193,  14th  edit.  But  an  exej 
cutor  may  have  trespais  for  takin 
goods  in  his  time,  quare  bona 
catalla  ma,  because  of  the  possiij 
sion  :  by  Holt,  O.J.,  in  Kniglit  i 
Cole,  1  Show,  155. 


[  I'll.  )i.]  Of  its  quality. 

ihatsoever,  which  ho  had  for  any  cause  whatever,  this  ex- 
idsonly  to  such  as  he  has  in  his  own  right,  and  not  to 
[b  as  he  hath  as  executor  (e). 
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Since  the  passing  of  the  Married  Women's  Property  Act, 
188*2,  a  married  woman  can  act  as  executrix  or  administratrix 
IS  if  she  were  &feme  sole  without  the  control  of  her  husband : 
tiie  hasband,  therefore,  of  an  executrix  or  administratrix  has 
once  that  Act,  no  power  of  disposition  over  the  personal  estate 
10  vested  in  his  wife  (/). 

With  respect  to  the  Poor  Laws,  it  may  be  here  observed, 
that  an  executor  or  administrator  will  gain  a  settlement  by 
(State  by  a  residence  as  such  upon  a  leasehold  property  of 
tiie  deceased  (g).  And  a  settlement  will  equally  be  gained, 
ilthoagh  the  tenement  to  which  he  comes  as  executor  or 
idministrator  be  under  the  value  of  10/.  a  year  (//).  So  it 
m  held,  that  the  husband  of  an  administratrix,  entitled  to 
tiie  trast  only  of  a  term,  gained  a  settlement  by  residence 
thereon  for  forty  days  (t).  And  the  executor  to  a  tenant  of 
in  estate  under  101.  a  year  gains  a  settlement  by  forty  days' 
residence,  although  he  does  not  prove  the  Will ;  because  the 
property  vests  in  him  from  the  death  of  the  testator  (k) : 
kt  a  next  of  kin  of  a  lessee  for  years,  in  a  case  where 
,  leTeral  are  in  equal  degree  of  kindred,  can  gain  no  settle- 
ment by  residing  on  the  land,  if  he  does  not  take  out  letters 
of  administration ;  because  no  right  is  vested  in  him  till 
tliat  is  done  (1).  Yet  in  the  case  of  a  sole  next  of  kin, 
(iclosiTely  entitled  to  the  administration  of  the  personal 


(e)  Knight  v.   Cole,    1    Show,      purpose  to  create  the  settlement : 

Rex  V.  Great  Glenn,  5  B.  &  Add. 
188. 

(i)  Mursley  v.  Grandborougb, 
1  Stra.  97. 

(k)  Rex  V.  Stone,  6  T.  R.  295. 

(l)  Rex  V.  Barnard  Castle,  2 
A.  &  E.  108. 


153. 

(/)  See  ante,  pp.  185, 186. 

(j)  Rex  V.  Sundrish,  Burr.  Sees. 
Cxi 

(i)  Rex  V.  Uttoxeter,  Burr.  Sess. 
Ci.  538.  Even  though  the  letters 
be  taken  out  for  a  pauper  ad- 
ministrator by  parish  officers,  on 


Since  the 
Married 
Women's  Pro- 
perty Act, 
1882,  no 
control  of 
husband  over 
his  wife,  if 
executrix  or 
administra- 
trix. 

When  an  exe- 
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cstiite,  who  had  resided  more  than  forty  days  in  the  parishl 
in  which  a  leasehold  tenement  belonpng  to  the  intestate  lajj 
it  was  held,  that  she  thereby  gained  a  settlement,  althc 
she  had  not  then  obtained  a  grant  of  the  administration;! 
upon  the  ground  that  the  exclusive  right  to  enforce  thel 
proper  means  of  acqi^iring  the  legal  title  to  the  propertv,! 
coupled  with  the  actual  enjoyment  of  it,  gave  so  niachl 
colour  of  right  to  reside,  as  to  exempt  such  residence  froml 
being  considered  a  vagrant  intrusion  into  a  parish  in  wbicJ 
the  party  has  nothing  of  his  own,  within  the  purview  and 
scope  of  the  Poor  Laws  {m). 

By  Stat.  3  &  4  Wm.  IV.  c.  74  {An  Act  for  the  Abolition  on 
Fims  and  Recoveries,  and  for  the  Suhstitution  ofviorempl 
modes  of  Assurance),  s.  27,  it  is  provided  and  enacted,  "thatj 
no  bare  trustee,  heir,  executor,  administrator,  or  nssign,  in 
respect  of  any  estate  taken  by  him  as  such  bare  trustee,! 
heir,  executor,  administrator,  or  assign,  shall  be  the  prot«ctoi] 
of  a  settlement." 

It  may  be  proper  to  conclude  these  doctrines  as  to  tba 
difference  between  the  interest  which  an  executor  or  adnii^ 
nistrator  has  in  the  goods  of  the  deceased,  and  such  as 
man  has  in  his  own  proper  goods,  by  considering  more  fully  i 
subject  to  which  there  has  already  bconoccnsion  to  advert  (h)J 
viz,,  how  the  property  which  the  executor  or  atlministrntoB 
has  at  first  in  his  representative  character,  may  become  hid 
own  to  his  own  uee,  as  his  other  goods  which  he  has  not  ai 
executor  or  administrator  (o). 

As  first,  in  regard  to  the  ready  money  left  by  the  testator  j 
on  its  coming  into  the  hands  of  the  executor,  the  property 


(nt)  Rex  V.  Horsley,  8  East,  405. 
A  grant  of  adniinistiMion  will  not 
operate  by  relation  so  as  to  vest  a 
term  in  the  adminiHtrator  from  the 
death  of  the  intestate,  and  thus 
make  a  person  irremoveable  for  a 
time  met,  who  during  that  tinie 


was  renioveaMe  :  Ibid.  4l)9 ;  uiiJ 
see  also  Rex  v.  Widworthy,  l)urr| 
Sess.  Ca.  109. 

(n)   Ante,  p.  503. 

(o)  Wentw.  Off.  Ex.  c  7,  p.  lf'7J 
14th  edition. 


■.m   ;*'; 
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in  the  specific  coin  must  of  necessity  be  altered  :  for  when  it 
is  intermixed  with  the  executor's  own  money,  it  is  incapable 
of  beiug  distinguibhed  from  it,  although  he  shall  be  account- 
ible  for  its  value ;  and  therefore  a  creditor  of  the  testator 
unnot,  by  fieri  facias  on  a  judgment  recovered  against  the 
ewutor,  take  such  money  as  de  honia  testatoris  in  execu- 
tion (p). 
So  if  the  testator  died  indebted  to  the  executor,  or  the 
eiecQtor  not  having  ready  money  of  the  testator,  or  for  any 
other  good  reason,  shall  pay  a  debt  of  jhe  testator's  with  his 
own  money,  he  may  elect  to  take  any  specific  chattel  as  a 
eompenbation  ;  and  if  it  be  not  more  than  ade.  ^uate,  the 
elitttel  by  such  election  shall  become  his  own  (q) :  Conse- 
qneutly,  if  by  such  election  he  acquire  the  absolute  owner- 
ship of  the  chattel,  and  die,  his  executor  may  defend  himself 
ii  an  action  of  detinue  brought  for  the  same  by  the  sur- 
liring  executor  of  the  first  testator  (»•)•  Hence,  if  an  exe- 
en'or  pays  with  his  own  money  the  debts  of  the  testator  in 
Biich  order  as  the  law  appoints,  to  the  value  of  the  whole  of 
the  personal  assets,  he  acquires  an  absolute  right  to  them ; 
tod  he  may  dispose  of  them  as  he  pleases,  without  being 
guilty  of  any  devastavit  (s). 


(p)  Wentw.  Off.  Ex.  c,  7,  p.  li)6, 
14th  dition.  Toller,  238.  It 
would  eeeni,  however,  tliat  a  credi- 
tor of  tliu  testator  would  be 
(ntitled,  now  Uiat  the  Judicature 
Act  has  provided  tlint  where  there 
i*  A  {lilTe^^nce  between  the  prin- 
oiples  of  Law  and  Eijuity  those  of 
Equity  are  to  prevail,  to  have  tlio 
judgment  debt  satisfied  out  of  such 
intermixed  moneys  to  the  amount 
»f  the  testator's  money :  He 
Hallett,  13  C.  D.  696. 

WWentw  OD'.Ex.  c. 
199,  Uth    edition. 
Kemp,  7  M.    &    W. 
Parlie,  B. 

(0  Toller,  2.'J9. 


7,  pp.  196, 

Elliott    V. 

313,    per 


(g)  Merchant  v.  Driver,  1  Saund. 
307.  Chalmer  v.  Bradley,  1  Jac. 
&  Walk.  64.  Vanquelin  v.  Bouard, 
15  C.  B.,  N.  S.  341,  372.  However, 
in  Hearii  v.  Wells,  1  Coll.  333, 
Knight  Bruce,  V.-C,  said  he  could 
not  ucc:  le  to  the  proposition  that 
an  executor  has  a  right  in  equity 
to  auiuiru  as  a  purchaser  an  abso- 
lute title  to  specitic  chattels  by 
intending  so  to  deal  with  them, 
and  by  paying  t!,e  testator's  debtH 
to  an  amount  exceeding  the  valuo 
of  those  chattels  :  Wliatever  might 
be  the  rule  of  law  upon  a  plea  of 
plene  administramt,  he  apprehended 
that  not  to  be  the  rule  in  equity  : 
His  Honour  did  not  agvw  that  in 
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So,  if  the  debt  due  to  him  from  the  testator  amount  to  the 
full  value  of  all  his  effects  in  the  executor's  hands,  there  is  I 
a  complete  transmutation  of  the  property  in  favour  of  the 
executor,  by  the  mere  act  and  operation  of  law :  in  the 
former  case,  his  election,  and  in  the  latter  the  mere  operation  j 
of  law,  shall  be  equivalent  to  a  judgment  and  execution;  for  | 
he  is  incapable  of  suing  himself  {t). 

So,  in  the  case  of  a  lease  of  the  testator,  devolved  on  the  '• 
executor,  such  profits  only  as  exceed  the  yearly  vuae  shall 
be  held  to  be  assets :  it  therefore  follows,  that,  if  the  executor  I 
pay  the  rent  out  of  his  own  purse,  the  profits  to  the  same 
amount  shall  be  his  (u). 

There  are  likewise  other  means  of  thus  changing  the  pro- 
perty :  as  if  the  testator's  goods  be  sold  under  a  fieri  facias,  \ 
the  executor,  as  well  as  any  other  person,  may  buy  such 
goods  of  the  sheriff ;  and  in  case  he  does  so,  the  property  I 
which  was  vested  in  him  as  executor  shall  be  turned  into  a  I 
property  mjureproprio  (x). 

Again,  if  the  executor  among  the  testator's  goods  find  and 
take  some  which  were  not  his,  and  the  owner  recover  damages  j 
for  them  in  an  action  of  trespass  or  trover,  and  the  judgment 
if  followed  by  satisfaction,  in  this,  as  in  all  similar  cases,  the 
floods  shall  become  the  trespasser's  property,  because  ho  has 
paid  for  them  (y). 

If  an  executor  or  administrator  makes  an  underlease  of  a 
term  of  years  of  the  deceased,  rendering  rent  to  himself,  his 
executors,  &c.,  though  he  has  the  term  wholly  in  right  of  the 
intestate,  yet,  when  he  makes  this  lease,  he  has  power  to  dis- 
pose of  the  wholf^ ;  and  by  making  a  lease  of  part,  he  appro- 
priates that  to  himself,  and  divides  it  from  the  rest,  and  has 


equity,  the  executor  had,  under 
euch  circumRtancefi,  nn  ahsolute 
right  to  the  properly.  It  may  be 
that,  since  the  Judicature  Act,  tl»e 
rule  in  Equity  will  prevail,  and 
the  rule  in  law,  establinhed  by  the 
above  cited  cases,  cense  to  he  in 
force. 


(0  Plowd.  185.    Toller,  239. 

(u)  Wtnt.  Oir.  Ex.  c.  7,p.2uO, 
14th' edition.    Toller,  2J!). 

(a)  Ibid. 

(y)  Went.  OP".  Ex.  c.  7,  p.  200, 
14th  edition.  Toller,  239.  Brim- 
mend  r.  Hnrrison,  L.  F.,  fi  C  !"■ 
584. 


i 
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the  rent  in  bis  own  right :  and  if  he  dies,  the  rent  will  he 
Titrable  to  bis  personal  representative,  and  not  to  the  adminis- 
trator (ie  2)ont8  non  of  the  original  deceased  {z). 
As  an  executor,  who  is  also  a  legatee,  may,  by  assenting  to 
liis  own  legacy,  vest  the  thing  bequeathed  in  himself  in  the 
opacity  of  legatee  (a),  so  an  administrator,  who  is  also  entitled 
tosharein  the  residue  as  one  of  the  next  of  kin  under  the  Statute 
of  Distribution,  may  acquire  a  legal  title,  in  his  own  right,  to 
^9  of  the  deceased,  either  by  taking  them  by  an  agreement 
lith  the  parties  entitled  to  share  with  himself  under  the 
statute,  or  even  without  such  agreement,  by  appropriating 
tbcm  \Xi  himself  as  his  own  share  (h). 
If  one  of  several  executors  or  administrators  ulone  sell  any 
of  the  goods  of  the  testator,  he  alone  may  maintain  an  action 
for  the  price,  not  naming  himself  executor  ((*)• 
In  a  case  where  bills  of  exchange  had  been  accepted  by  A., 
for  the  accommodation  of  B.,  one  of  the  executors  of  C, 
it  appeared  that  B.,  having  considerable  sums  of  money  in 
lis  hands  belonging  to  C.'s  estate,  which  were  deposited  in  a 
kin  his  possession,  discounted  the  bills  with  si^ch  money, 
by  taking  out  of  the  box  the  requisite  amount,  deducting 
tlie  discount,  and  at  the  same  time  placing  the  bills  in  the 
box:  And  it  was  held,  by  Alexander,  C.B.,  that  B.  could 
not  sever  his  character  of  au  accommodation  holder  of  these 
bills  from  his  character  of  exocutor,  so  as  to  enable  him  and 
bis  co-executor  to  sue  as  indorsees  of  the  bills  lor  a  valuable 
consideration  (d). 


(j)  Drue  «.  Baylic,  1  Freeni. 
«3,  But  see  Cowell  v.  Watts, 
6  East,  406.  Catherwood  v.  Cha- 
HlB.  &C.  160:  infra,  Ft.  ii. 
Bkm.Ch.ii.;  Bk.  IV.  Ch.  II. 

(a)  See  jjorf,  Pt.  III.  Bk.  in. 
Cli.iv.  §111. 

(*)  EUiott  V.  Kemp,  7  M.  &  W. 


313, 2)cr  Piirke,  B.  See,  however, 
ante,  note  (»). 

(c)  Goc'olph.  Pt.  2,  c.  16,  8.  1. 
Wentw.  Off.  Ex.  224,  14th  edit. 
Brassington  r.  Ault,  2  Bing.  177. 
S.  C.  9  Moo.  340. 

(rf) V.  Adams,  1   Youngc, 

117. 
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executor : 
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the  deceased 
was  joint 
tenant  shall 
not  go  to  the 
exemtor ; 


ON   THE   QUANTITY   OF   THE   ESTATE   IN   POSSESSION  OF  AN 
EXECUTOR   OR  ADMINISTRATOR. 

After  the  administration  is  granted,  the  interest  of  the 
administrator  in  the  property  of  the  deceased  is  equal  to  and] 
with  the  interest  of  an  executor  (a).    Executors  and  admi- 
nistrators differ  in  little  else  than  in  the  manner  of  their  | 
constitution  (/>). 

The  general  rule  is,  that  all  goods  and  chattels,  real  and  I 
personal,  go  to  the  executor  or  administrator  (c).  By  the! 
laws  of  this  realm,  says  Swinhurne  (d),  as  the  heir  hath  notj 
to  deal  with  the  goods  and  chattels  of  the  deceased,  no  morel 
hath  the  executor  to  deal  with  the  lands,  tenements,  and  here-l 
ditaments.  In  other  words  it  may  he  stated,  that,  both  at] 
law  and  equity,  the  whole  personal  estate  of  the  deceased] 
vests  in  the  executor  or  administrator. 

The  personal  property  in  which  the  deceased  had  but  al 
joint  estate  or  possession  will  survive  to  his  companions,  and! 
his  executor  or  administrator  will  not  he  entitled  to  a  moietyl 
of  it  (e) :  for  a  survivorship  holds  place  regularly  as  wel^ 
between  joint  tenants  of  goods  and  chattels  in  possession  or 
in  right,  as  between  joint  tenants  of  inheritance  or  free-i 
hold  (/).    But  the  wares,   merchandise,  debts,  or  duties,! 


(a)  Touchs.  474.  Blackborough 
V.  Davis,  1  P.  Wms.  43,  by  Holt, 
C.J. 

(6)  Treat.  Eq.  Bk.  4,  Pt.  2,  c.  1, 

8.1. 

(c)  Com.  Dig.  Biens  (C).  Co. 
Lit.  388,  a.  The  hares  of  the  civil 
law,  answering  to  our  executor  or 
administrator,  succeeded  in  uni- 
veriumjutdefuncH;  Qodolpli,  Pt.  2, 


c  1,  8.  1. 

(d)  Swinb.  Pt.  6,  s.  3,  pi.  5. 

(e)  Swinb.  Pt.  3,  s.  6,  pi.  1.  See 
post,  Pt.  in.  Bk.  III.  Ch.  v.  §  i,  ul 
to  what  constitutes  a  joint  teDAiiryj 
in  personal  property. 

(/)  Co.  Lit.  182,  a.    Harris  >.| 
FerguBson,  16  Sim.  308.    CroR 
field  V.  Such,  8  Exch.  825 
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fhich  joint  merchants  have,  as  joint  naerchants  or  partners, 
shdll  not  survive,  but  shall  go  to  the  executors  of  the 
deceased ;  and  this  is  per  legem  mercatoriam  which  is  part  of 
the  laws  oi  this  realm,  for  the  advancement  and  continuance 
of  commerce  and  trade,  which  is  pro  bono  publico  ;  for  the  except  in  the 

,    ,     .  7.    .    .  .  J        ^   •      ewes  of  part- 

rale  is,  that  JU8  accrescendi  inter  mercatores  pro  benejiao  ^en  in  trade, 

tommercii  locum  non  habct  (</).    And  this  part  of  the  lex  *"• 

Btmtoria  has  been  extended  to  all  traders  (including  manu' 

bctarers)  (/(),  and  as  it  should  seem,  to  all  persons  engaged  in 

joint  undertakings  in  the  nature  of  trade  (i).    Thus,  if  two 

tike  a  lease  of  a  farm  jointly,  the  lease  shall  survive,  but  the 

ttock  on  the  farm,  though  occupied  jointly,  shall  not  sur- 

m{j).    So  where  two  persons  advance  a  sum  of  money  by 

vay  of  mortgage,  and  take  the  mortgage  to  them  jointly,  and 

one  of  them  dies  ;  when  the  money  is  paid  the  survivor  shall 

not  hare  the  whole,  but  the  representative  of  him  who  is 

dead  shall  have  his  proportion  (/c).     So  if  two  or  more  make 

I  joint  purchase  of  land,  and  afterwards  one  of  them  lays  out 


(9)  Ibid.  Rex  v.  Collectors  of 
Castoms,  2  M.  &  S.  225.  But  with 
respect  to  ehoua  in  action  though 
the  riijht  of  the  ileceni<cd  joint 
tenant  devolves  on  \m  personal 
representative,  the  remedy  survives 
to  his  companion,  who  alone  nixist 
enforce  the  right  by  notion  :  See 
poj(,  Pt.  II.  Bk.  III.  Ch.  I.  §  II.  ; 
Pi  V.  Bk.  T.  Ch.  I.  And  it  has 
leen  doubted  whether  the  rule  win 
ia  any  case  be  enforced  but  in  a 
Court  of  E(iuity.  See  Smith's 
Mercantile  Law,  149,  3rd  edition. 
Abbott  on  Shipping,  97,  7th  edit. 
But  it  was  decided  by  the  Court 
of  Ex(lie<iuer,  after  full  considera- 
tion, tiiat  the  title  to  partnership 
chattels  doef  not  survive  at  law  : 
Bucliley  ».  Barber,  6  Exch.  104. 
In  the  same  case  it  was  argued 
that  tiie  surviving  partners  have, 
>i  law,  at  all  events,  a  jut  dii- 


ponendi  as  to  the  partnership 
chattels,  for  the  purpose  of  wind- 
ing up  the  partnership  debts : 
The  Court,  however,  doubted 
whether  they  have  a  power  to  sell 
and  giv3  a  good  legal  title  to  the 
share  belonging  to  the  executor  of 
the  deceased  partner  when  they 
sell  in  order  to  pay  the  debts  of 
the  partnership ;  and  the  Barons 
held  that  certainly  the  survivors 
have  no  power  to  dispose  of  his 
share  otherwise  than  to  pay  such 
debts. 

(h)  Buckley  v.  Barber,  6  Exch. 
164. 

(i)  Haniond  v.  Jethro,  2  Brownl. 
&  Gold.  99. 

(j)  JefTereys  v.  Small,  1  Vern. 
217. 

(A)  Fonbl.  Trent.  B.  2,  c.  4,  s.  2, 
note  (g).  Vickera  r,  Cowell,  1 
Boav.  r»29. 
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a  considerable  sum  in  repairs  and  improvements  and  dies 
this  shall  be  a  lien  on  the  laud,  and  a  trust  for  the  represen- 
tative of  him  who  advanced  it  {I).  But  where  two  become 
joint  tenants,  or  jointly  interested,  in  persoual  property,  by 
way  of  gift,  there  the  same  shall  be  subject  to  all  the  conse- 
quences of  the  law  of  survivorship  {m). 

In  the  case  of  Morris  v.  Barrett  (n),  the  residue  of  real 
and  personal  estates  was  devised  by  a  testator  to  his  two 
sons  as  joint  tenants ;  and  the  two  sons,  after  the  father's 
decease,  and  during  the  period  of  twenty  years,  carried  on  the 
business  of  farmers  with  such  estates,  and  kept  the  moneys 
arising  therefrom  in  one  common  stock,  and  with  part  of 
such  moneys  purchased  other  estates  in  the  name  of  one  oi 
them,  but  never  in  any  manner  entered  into  any  agreement 
respecting  such  farming  business,  or  ever  accounted  with  each 
other ;  it  was  held,  under  the  circumstances,  that  they  con- 
tinued, till  the  death  of  one  of  them,  joint  tenants  of  all  the 
property  that  passed  by  the  Will  of  their  father,  but  were 
tenants  in  common  of  l^e  after-purchased  estates. 

The  general  rule  of  law  is,  that  on  the  death  of  one  of 
several  partners,  in  the  absence  of  express  stipulation,  his 
representative  is  entitled  to  have  the  whole  concern  wound  up 
and  disposed  of,  and  if  the  surviving  partners  continue  the 
trade,  the  representative  of  the  deceased  partner  may  fleet 
to  take  his  share  of  the  profits,  or  may  charge  the  survivors 
with  interest  on  the  amount  of  capital  retained  and  used  by 
them.    If  the  property  of  the  partnership  consists  in  part  ci 


(l)  Lake  v.  Gibson,  1  Eq.  Caa. 
Abr.  291,  pi.  3.  See  fiu'ther 
Harrison  v.  Barton,  1  Jolms.  &  H. 
287,  where,  on  the  purchase  by 
two  persons  contributing  equally 
to  the  costs  of  it,  Wood,  V.-C, 
held  that  parol  evidence  of  sur- 
rounding circumstances  and  of 
subsequent  dealings  was  lulmis- 
sible,  notwithstanding  the  Statute 
of  Frauds,  to  prove  an  intention  to 


hold  in  severalty  :  and  Iii3  Honour 
relied  on  the  observation  of  Sir 
W.  Grant,  in  Aveling  v.  Kuipe, 
19  Ves.  441,  that  equity  will  not 
hold  a  purchase  joint,  if  there  are 
any  circnmetances  from  which  it 
can  be  collected  that  a  joiut  ten- 
ancy was  not  contemplated. 

(«i)  1  Vern.  217.  Post,  Pt.  ill. 
Bk.  III.  Ch.  V.  §  I. 

(n)  3  Younge  &  Jerv.  384. 
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o!  Is,  the  executor  of  the  deceased  partner  may  treat  the 
garvivors  as  trusf.ees,  and  if  they  renew  the  lease,  they  are 
to  do  so  for  the  benefit  of  the  partnership  (o) . 


Id  some  instances  the  title  which  the  deceased  had  in  In  what  owes 

respect  of  a  special  property  only  in  goods  is  transmissible  to  to  the  exeeu- 

his  personal  representative.     Thus  if  an  uncertificated  bank-  d'e^rsed'hwi* 

rpt  had  acquired  goods  after  his  bankruptcy  and  died  pos-  ""'y  *  speciiJ 
I  of  them,  having  been  allowed  to  retain  possession  by 


the  assignees,  his  executor  or  administrator  might  recover 
tkem  from  a  stranger ;  for  there  was  a  good  title  in  the 
bankrupt  as  against  all  the  world  but  the  assignees,  and  this 
title  passed  to  his  personal  representative  {p).  But  it  should 
seem  that  the  bare  circumstance  of  the  deceased  having  died 
in  possession  of  goods  will  not  give  his  executor  or  adminis- 
trator a  title  to  them  even  against  a  mere  vvTongdoer,  if  it  can 
be  shown  that,  in  truth,  the  titlo.  is  elsewhere  {q). 

^Vhere  a  person  had  the  option  upon  the  death  of  the 
survivor  of  certain  other  persons,  to  purchase  an  hotel  at  a 
given  price,  and  before  the  death  of  such  survivor,  he  died 
leaving  a  Will  and  appointing  executors,  it  was  held  that  the 
option  to  purchase  the  hotel  was  a  right  personal  to  the 
testator,  and  could  not  be  exercised  after  his  death  by  his 
eiecuiors  (r). 


the  interest  which  an  executor  or  administrator  in  An  executor 
all  cases  takes  in  the  whole  personal  estate  of  the  testator  or  ^Veal*  *" 
intestate,  he  may  in  some  instances  be  seised  of  real  property  F''°P*'''^  *" 
of  the  deceased  as  trustee,  or  be  ex  officio  invested  with  a  power 
of  disposing  of  it.     The  rule  is  that  you  must  find  out  the  rule  that  you 

must  find 


(«)  Clenier.ts  v.  Hall,  2  De  O. 
i  J.  173, 18fi.  Townend  v.  Town- 
md,  1  Giff.  201.  Wedderbiirn  v. 
Wedderbnra,  22  Beav.  84,  86.  As 
to  the  proper  mode  of  taking  tlie 
partnership  accounts  of  bankere, 
us  ktween  a  surviving  partner 
and  the  estate  of  a  deceased  part- 
ner, sec  Bate  v.  Robins,  32  Beav. 


{p)  Fyson  v.  Cbnmbcrs!,  9  II.  & 
W.  400.  Ante,  p.  556.  See  also 
aiorgan  r.  Knight,  15  C.  B.,  N.  S, 
669. 

(</)  Elliott  r.  Kemp,  7  M.  &  W. 
306.     ^Hfp,  p.  556. 

(r)  Re  Cousins,  30  C.  D.  203. 
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intention  of  the  testator  from  the  whole  Will  taken  together, 
and,  if  it  appears  on  the  whole  construction  that  jou  cannot 
give  effect  to  the  Will,  unless  you  give  the  executors  a  legal 
estate,  then  you  must  hold  that  they  have  the  legal  estate. 
Therefore,  where  a  testator,  after  directing  his  debts  to  be 
paid,  and  setting  apart  certain  sums  to  provide  annuities  for 
his  two  sons,  devised  and  bequeathed  all  his  real  and  personal 
estate  to  his  wife  and  his  four  daughters  to  be  equally  divided 
between  them :  provided  as  follows,  that  the  share  of  his  wife 
should  be  divided  after  her  death  between  his  four  daughters, 
or  the  survivors  and  their  children :  and  the  testator  appointed 
his  wife  and  another  executors  to  act  jointly  in  carrying  out  all 
the  intentions  of  his  Will,  and  to  invest  his  daughters'  shares 
for  their  benefit  and  the  benefit  of  their  children;  it  was 
held  upon  an  application  under  the  Vendor  and  Purchaser 
Act,  that  the  legal  estate  in  freeholds  was  vested  in  the 
executors,  who  could  make  a  good  title  to  a  purchaser  («). 
It  has  been  a  subject  of  some  discussion  in  what  cases 
executors  take  a  fee  simple,  in  trust  to  sell,  under  a  Will,  or 
are  invested  merely  with  a  power  of  disposition.  The  dis- 
tinction resulting  from  the  authorities  appears  to  be  this: 
that  a  devise  of  the  land  to  executors  to  sell  passes  the 
interest  in  it ;  but  a  devise  that  executors  shall  sell  the  land, 
or  that  lands  shall  he  sold  by  the  executors,  gives  them  but 
a  power  {t).  An  eminent  writer  has  concluded  from  an 
examination  of  all  the  cases,  that  even  a  devise  of  land  to 
he  sold  by  the  executors,  without  giving  the  estate  to  them, 
will  invest  them  with  a  power  only,  and  not  give  them  an 
interest  («). 


(.i)  Davies  to  Jones,  24  C.  D.  190. 
In  Anthony  v.  Rees,  2  Cr.  &  J.  75. 
Bay  ley,  B.,  in  his  judgment  says, 
"  when  trustees  nre  directed  to  do 
anything  for  the  performance  of 
which  the  legal  estate  is  i-equisite 
they  are  to  have  the  legal  estate." 

(t)  All  the  cases  will  be  found 
in  1  Sugden  on  Powers,  128,  ft  aeq.. 


eth  edit.    See  also  Doe  r.  Shotter, 
8  A.  &  E.  905.    Accord. 

(«)  lSug.onPow.l33,6the(lit. 
But  see,  on  this  subject,  Co.  Lit. 
113,  a,  and  Mr.  Haro'rave's  note, 
where  that  learned  person  inclines 
to  constrne  a  devise  that  executors 
shall  sell  the  land,  as  well  as  a 
devise  of  lands  to  be  sold  by  exe- 


0,  [pt_  II  31-  jj  ^H  pt,  u.  Bk.  II.]  Rq(xI  Estate— Power  of  Sale. 

It  sometimes  happens  that  a  testator  directs  his  estate 

L  be  disposed  of  for  certain  purposes,  without  declaring  by 

the  sale  shall  be  made.    In  the  absence  of  such  a 

I  kkration,  if  the  proceeds  he  distributable  by  the  executor,  he 

1  have  the  power  by  implication.    Thus,  a  power  in  a 

I  Will  to  sell  or  mortgage,  without  naming  a  donee,  will,  if  a 

nDtta.7  intention  do  not  appear,  vest  in  the  executor,  if  the 

is  to  be  distributable  by  him,  either  for  the  payment 

I  of  debts  or  legacies  (x) ;  and  it  seems,  that  whilst  the  chain 

I  mm  unbroken,  the  power,  until  exercised,  will  go  from 

Ilk  to  his  executors  (y). 

Bat  in  Bentliam  v.    Wiltshire  (2),  where  a  testator  be- 
an estate  to  his  wife  for  life,  and  directed  that 

264.  Curtis  v.  Fulbrook,  8  Hare, 
278  (correcting  the  report  of  S.  C. 
8  Hare,  25) :  And  if  the  produce  of 
the  real  estate  is  blended  with  the 
personal  estate,  the  power  to  sell 
will  vest  in  the  executors  by  im- 
plication :  Tylden  v.  Hyde,  2  Sim. 
&  Stu.  238.  See  also  Forbes  v. 
Peacock,  11  Sim.  152.  12  Sim. 
528.  11  M.  &  W.  630.  Gosling 
V.  Carter,  1  C  M.  644.  Robinson 
V.  Lowater,  17  Beav.  592.  5  De  G. 
M.  &  G.  272.  Wrigley  v.  Sykes, 
Rolls,  22  Jan.  1856,  20  Jurist,  78. 

(1/)  1  Sugd.  on  Pow.  138,  6th 
edit.  So  it  may  be  exercised  by 
the  survivor  of  two  or  more  exe- 
cutors: Forbes  d.  Peacock,  11  M. 
&  W.  630.  Where  a  testator  directs 
that  his  debts  shall  be  paid  by  his 
executors  thereinafter  named,  and 
in  case  his  personal  estate  should 
be  insutiicient  charges  his  real 
estate  with  the  deficiency,  an  ad- 
ministrator test,  annex,  has  no  power 
to  sell  the  real  estate  either  under 
the  terms  of  the  Will  or  by  virtue 
of  22  &  23  Vict.  c.  35,  s.  16.  Be 
Clay  and  Tetley,  16  C.  D.  3. 

(3)  4  Madd.  44. 
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rs,  as  investing  them  with  a 

I  l*«iniple,andnot  merely  a  power. 
Pofell  on  Devises,  vol.  1,  pp.  245, 
t «},  3rd  edit.,  takes  the  same 
«f  of  the  question  as  Edw. 
iden.  In  Knocker  v.  Bunbury, 
,  N.  C.  306,  a  testator  pos- 

I  MKd  of  real  and  personal  pro- 
perty desired  his  executors,  out  of 
ntli  moneys  of  his  as  might  come 
In  their  hands,  to  purchase  two 

I  iimuitieg  for  A.  W.  and  her  chil- 
1;  And  with  regard  to  the  rest 

I  i  Ms  property,  of  what  kind  so- 
(m,he  desired  his  executors,  after 
pijiiient  of  his  debts  and  funeral 
aptHMs,  to  pay  and  make  over 
tke  whole  to  his  daughter,  and  to 
tie  children  of  the  said  daughter 
Ida  her  decease  :  The  Court  of 
Common  Pleas  were  of  opinion 

I  4>ttheexeciit,or8  took  no  interest 
iithe  freehold  property  :  but  that 
IlKyhad  a  power  to  settle  it  upon 
iter  for  life,  with  renjain- 
feiflerherdecease  to  her  children 
ad  their  heus. 
W 1  Sug. on  Pow.  238, 6th  edit., 

I  'Mitall  the  cases  are  ccllected  : 
^  also  2  Preston  on  Abstracts, 
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after  her  decease  the  estate  should  be  sold  to  the  hichesS 
bidder  by  public  auction,  and  the  money  arising  from  such 
sale  be  disposed  of  among  certain  persons  named  in  his  WilL 
and  he  appointed  his  wife  and  another  person  executors ;  ii 
was  held,  that  the  power  was  not  given  by  implication  to  th'i 
executors ;  because  they  had  nothing  to  do  with  the  produca 
of  the  sale,  nor  any  power  of  distribution  with  respect 
it  (a). 

In  this  case  the  Vice-Chancellor  (Leach)  said  that  tliJ 
power  to  the  executors  to  sell  is  "  necessarily  to  be  implied 
from  the  produce  being  to  pass  through  their  hands  in  thJ 
execution  of  their  office,  as  in  the  payment  of  dehts  and 
legacies."  And  accordingly  before  the  case  of  Doe  vJ 
Hughes  (b),  the  law  had,  it  appears,  been  considered  to 
that  the  effect  of  a  charge  of  the  real  estate  with  debts  was 
give  to  the  executors  an  implied  power  of  sale  (<•),  but  in 
that  case  the  Barons  of  the  Exchequer  deliberately  denie 
this  proposition  (d). 


(a)  See  also  Patten  v.  Bandall, 

I  Jac.  vt  Walk.  189.  1  Sugd.  on 
Pow.  138,  139, 6th  edit.  Allum  v. 
Fryer,  3  Q.  B.  442,  446.  Accord. 
But  the  authority  of  Bentham  v. 
Wiltshire  was  doubted  by  Shad- 
weli,  V.-C,  in  Forbes  v.  Peacock, 

II  Sim.  152,  12  Sim.  628:  and  his 
Honour  said  (12  Sim.  636),  that  he 
did  not  think  Sir  John  Leach 
would  have  decided  as  he  did  in 
that  case  if  he  had  seerx  the 
case  of  Ward  v.  Devon,  which  was 
decided  by  Sir  W.  Grant  (11 
Sim.  160).  See,  however,  Haydon 
V.  Wood,  8  Hare,  279,  note  (a), 
and  Curtis  v.  Fulbrook,  Ibid. 
278  (correcting  the  report,  Ibid. 
26). 

(6)  6  Exch.  223. 
(t)  See  17  Beav.  601,  by  Romilly, 
MR. 
(d)  Where  therefore  there  is  a 


general  charge  of  debts,  and  nl 
distinct  provision  as  to  the  per<(<il 
by  whom  the  sale  is  to  be  maJe{ 
then  the  executors  take  an  implii 
power  to  sell  for  the  payment 
debts :    Hodkinson  v.  Qninn, 
Johns.  &  H.  309,  by  Wood,  V.-CJ 
See    also    Wrigley  v.  Sykes,  21 
Beav.  337.    Sabin  v.  Heape,  2^ 
Beav.  563.    Cook  v.  Dawstm, 
Beav.  123,  126.     See  also  S. 
on  appeal,  3  De  G.  F.  &  J.  127j 
But  see  also  Ibid.  128,  by  Lon 
Justice    Knight  Bruce.     But  aij 
exception,  it  seems,  prevails  wher 
xhe  direction  that  the  debts  slialj 
be  paid  is  coupled  with  tlie  direo 
tion  that  they  are  to  paid  by  th 
executor,  for  that  in  such  case  i| 
is  assumed  that  the  testator  mean 
that  the  debts  should  be  paid  onlj 
out  of  the  property  which  passi 
to  the  executor  :  Cook  v.  Dawson 
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With  respect  to  all  Wills  which  have  come  into  operation  charge  of 

|iilerl3th  August,  1859,  the  power  to  sell  is  expressly  con-  legacies  on 

feted  on  executors  by  Lord  St.  Leonards'  Act  [22  &  23  Vict.  STvi^'.f'to  "°^ 

1 351,  where  the  testator  has  charged  his  real  estate  with  the  trustees  gives 

J'  °  ^  executors 

Mjment  of  his  debts  or  legacies,  and  has  not  devised  the  power  of  sale, 
liiireditaments  so  charged  to  trustees.  22  &  23  \  ict. 

'  °  C.   35,  HS.    li, 

Even  without   a   charge,   express    or   implied,   executors  16. 
I  oa  make  a  good  title  to  leaseholds,  although  specifically 
I  Jerised,  unless  they  have  assented  to  the  bequest :  but  in 
!  case  the  purchaser  generally  requires  the  concurrence  of 
I  lie  legatee  (e). 

^liere  executors  in  whom  the  legal  estate  is  vested  are 

I  selling  real  estates  charged  with  debts,  a  purchaser  is  not 

kand  or  entitled   to   enquire   whether  debts  remain   un- 

|iid,  unless  twenty  years  have  elapsed  from  the  testator's 

feease(/). 


lisBfav.  126,  127.  3  De  (J.  F.  & 
i.  127.  So  where  the  estate  is  tle- 
m\  to  another  charged  with  the 
!«raient  of  debts,  the  doctrine  of 
iiiplying  a  power  in  the  executon) 
te  not  apply ;  for  there  the 
Mey  is  to  be  raised  through  the 

Utramentality  of  a  sale  by  the 
ievisee,  and  that  devLsee  is  the 
i*tsoD  afld  the  only  person  that 

I M  make  a  legal  title  :  Colyer  v. 
h,  5  H.  of  L.  902  ;  Corser  v. 

Ifiitraght,  L.  R.,  7  H.  L.  731. 
fest  of  Engknd  Bank  v.  Jilurch, 

I  aC.  D.  138.    So  where  a  testator 
r  a  charge  of  debts  devised  real 

I  Mtes  to  trustees  upon  trusts  for 
liiJaughters  and  their  families 
««1  after  the  death  of  the  surviving 

psliter  upon  tru.st  to  se)',  with 

biter  to  give  receipts,  and  to 
H'Ply  the  proceeds  after  satisfying 

U incumbrances  affecting  the  suid 

Nestiites  upon  certain  trusts; 

IMV.  C,  held,  on  demurrer, 

pt  the  trustees  could  make    a 
IfR.-YOL.   I. 


good  title  without  the  concuneuce 
of  the  executors,  though  the 
learned  Judge  appeare  to  have 
conceded  that  the  executors  would 
have  had  the  power  to  sell  pre- 
viously if  they  had  chosen  to  do 
so  :  Hodkinson  v.  Quinn,  1  Johiit*. 
&  H.  303.  The  powers,  however, 
conferred  on  executors  by  Lord 
St.  Leonards'  Act  (22  &  23  Vict, 
c.  35,  s.  16)  do  not  apply  to  cases 
in  wliich  the  executor  has  re- 
nounced and  an  administrator  fed. 
annex,  has  been  appointed.  Tlie 
administrator  who  is  not  appointed 
by  the  testtitor  but  is  the  officer  of 
the  Court,  has  no  power  to  sell  the 
real  estate  either  under  the  terms 
of  the  Will  or  under  the  above  Act : 
Re  Clay  and  Tetley,  16  C.  D.  3. 

(f)  Dart's    Vendors    and    Pur- 
chasers, 5tii  edit.  5!>8. 

(f)  Re    Taniiuemy    Willaume 

and  Landau,  20  C.  D.  46.5.    The 

executor  who  is  also  devisee  of  an 

estate  charged  with  the  payment 

P  P 


I  .■  ,s. 
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IM  I  I 


«£. 


Aud  there  is  no  distinction  whatever  between  a  devise  of  | 
estates  to  executors  subject  to  a  charge  of  debts,  with  the 
implied  power  of  sale  which  follows  from  it,  and  a  trust  for 
payment  of  debt'i  where  the  legal  estate  is  expressly  devised 
to  trustees  for  the  purpose  of  making  such  payment.  In  | 
neither  case,  where  the  death  is  recent,  has  a  purchaser  any 
obligation  to  enquire  whether  the  debts  are  paid  or  not,  and 
if  he  does  not  enquire,  and  has  no  notice  that  the  debts  are 
paid,  he  is  quite  safe. 

As  to  what  words  are  sufficient  to  indicate  an  intention, 
that  real  estate  devised  to  executors  shall  be  held  charged  I 
with  the  debts  of  the  testator,  by  reason  of  a  direction  that 
the  executors  shall  pay  the  testator's  debts,  it  has  been  held 
that  if  there  is  a  direction  that  the  executors  shall  par  the 
testator's  debts,  followed  by  a  gift  of  all  his  estate  to  them,  i 
either  beneficially  or  on  trust,  all  the  debts  will  be  payahle 
out  of  all  the  estate  so  given  to  them.    The  same  rule  applies  I 
whether  the  executors  take  the  whole  beneficial  interest  as  in 
Henvell  v.  Whitaker  {(j),  or  only  a  life  interest  as  in  Finch  \. 
Hatteraley  (h),  or  no  beneficial  interest  at  all  as  in  Hartlml 
V.  Murrell  (j).     But  this  rule  seems  only  to  apply,  where  the  j 
entirety  of  the  liability  has  been  thrown  on  the  entirety  of 
the  estate  (</</).    Generally  the  intention  must  be  collected 


jf  debts  may  be  presumed  by  a 
bmid  fide  purchaser  or  mortgagee 
of  that  estate  to  be  dealing  with  it 
for  the  purposes  of  the  administra- 
tion and  may  give  a  valid  title  to 
it.  Such  purchtiser  or  mortgagee 
therefore  will  not  be  bound  to 
look  to  the  application  of  the 
money.  Mere  absence  of  state- 
ment of  the  purpose  for  which  the 
money  obtained  by  the  sale  is  to 
be  used  will  not  make  the  pur- 
chaser or  moitgagee  liable  on  the 
ground  of  a  presumed  knowledge 
that  the  money  was  to  be  applied 
otherwise  than  for  the  payment  of 
the    testator's    debts.      Corser    r. 


Cartwright,  L.  R.  7  H.  of  L  731.  | 
The  rule  intimated  in  lie  Taii- 
queray    Willaume    and    Lindaii 
{ubi  sup.)  that  where  an  executiT  | 
is  selling  real  estate  after  twenty 
years  have  elapsed  from  the  lestn- 1 
tor's  death,  a  presumption  aris- 
that  the  debts  have  been  paid  anl  I 
the    purchaser    is  therefore  pw 
upon  enquiry  does  not  in  gener.il 
apply  to  the  case  of  an  executdi , 
selling  leaseholds  of  his  testator, 
Ee  Whistler,  35  C.  D.  561. 

(gf)  3  Russ.  343. 

(A)  3  Russ.  345u. 

(t)  27  Beav.  204. 

(.W)Baileyr.Bailey,12C'.D.2C>. 
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from  the  whole  Will  (hh),  aud  it  has  been  said  that  there  is 
in  exception  from  the  general  rule,  where  there  are  two  or 
more  executors  to  whom  unequal  benefits  are  given  by  the 
Will(i/). 

It  is  here  necessary  to  observe,  that  a  testator  cannot  alter 
tlie  legal  character  of  real  property  by  directing,  either  im- 
pliedly or  expressly,  that  it  shall  be  considered  part  of  his 
personal  estate.  Accordingly,  it  may  now  be  considered  a 
settled  rale,  that  where  lands  are  devised  to  executors,  to  be 
sold  for  the  payment  of  debts  and  legacies,  the  money  arising 
from  the  sale  is  to  be  considered  equitable  and  not  legal 
assets  (k).  The  distinction  between  these  two  kinds  of  assets, 
and  the  consequences  of  that  distinction,  will  bo  considered 
hereafter,  with  the  subject  of  assets  generally. 

It  is,  however,  an  established  doctrine  in  Courts  of  Equity, 
that  things  shall  be  considered  as  actually  done,  which  ought 
to  have  been  done  :  and  it  is  with  reference  to  this  principle, 
that  land  is  under  som.  circumstances  regarded  as  money, 
and  money  as  land.  It  was  laid  down  by  Sir  Thomas  Sewell, 
M.  R.,  in  Fletcher  v.  Ashhurner  (1),  "  that  nothing  was 
better  established  than  this  principle,  that  money  directed  to 
be  employed  in  the  purchase  of  land,  and  land  directed  to  be 
sold  and  turned  into  money,  are  to  be  considered  as  that 
species  of  property  into  which  they  are  directed  to  be  con- 
verted ;  and  this  in  whatever  manner  the  direction  is  given ; 
whether  by  Will,  by  way  of  contract,  marriage  articles,  settle- 
ment or  otherwise,  and  whether  the  money  is  actually  de- 
posited or  only  covenanted  to  be  paid,  whether  the  laud  is 
actually  conveyed  or  only  agroed  to  be  conveyed.  The  owner 
of  the  fund,  or  the  contracting  parties,  may  make  land  money, 
or  money  land"  (/«).     It  follows,  therefore,  that  every  person 

(Wi)  Wiisse  r.  Heslington,  .3  My.  See  Attorney- General  v.  Brunning, 
^  K.  495.  8  H.  of  L.  243,  ante,  p.  oil. 

('0  Harris   v.   "  -      -       _   -       _ 


A  testitor 
cannot  turn 
his  roal  estate 
into  legal 
personal  a-ssets 
by  directing  it 
to  be  sold  or 
otherwise. 


Doctrine  of 
equitable 
conversion : 


land  con- 
sidered an 
money,  and 
nioney  as 
land : 


Watkins,    Kav, 

438. 

W  Clay  ».  Willis,  1  B.  &  C.  304. 
■iiifker  V.  May,  9  B.  &  C.  489. 


(/)  1  Bro.  0.  C.  497. 

()it)  See  Weldale  v.  Partridge,  6 
Ves.  396,  where  Lord  Alvanley 
remarks  the  accuracy  of  tliis 
p  p  2 
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claiming  property  under  an  instrument  directing  its  conver- 
sion must  take  it  in  the  character  which  that  instrument  Las 
impressed  upon  it ;  and  its  subsequent  devolution  aiul  dispo- 
sition will  be  governed  by  the  rules  applicable  to  that  species 
of  property  (h). 


stateiueut  of  the  doctrine.  Tliis 
(loetrine  does  not  extend  to  the 
interpretation  of  statutes  iniposinj^ 
duties  on  pi;r8ontd_,  j^stjite :  I'c 
l)e  Lancey,  L.  R.,  4  Exch.  345,  per 
Kelly,  C.  B. 

(h)  2  Powell  Dev.  61,  Jannan's 
edition.  See  also  Sugden's  Law 
of  Property,  400,  and  the  cases  as 
to  Legacy  Duty  collected  j)Oii(, 
Pt.  III.  Bk.  V.  Ch.  II.  AVhere  by  a 
marriage  settlement  freehold  pro- 
perty has  liad  imposed  upon  it  by 
reason  of  the  doctrine  of  equitable 
conversion  the  character  of  per- 
sonalty, a  Will  made  under  a  power 
contained  in  tlie  settlemeni  dis- 
posing of  it  is  entitled  to  probate 
and  the  property  is  liable  to  pro- 
bate and  legacy  duty :  In  the 
goods  of  Gunn,  9  P.  D.  242.  An 
absolute  order  for  sale,  ni.' de  with- 
in the  Jurisdiction  of  the  (.\)urt  w 
an  administration  action,  operates 
as  a  conversion  from  the  date  of 
<lie  onler  and  before  any  sale  takes 
place  ;  Hyett  v.  aiekin,  25  C.  1). 
735.  There  is  no  equity  for  the 
Crown  to  call  for  a  conversion  of 
real  proi)erty  in  order  that  it  may 
take  the  produce  of  it :  Taylor  v. 
Haygarth,  14  Sim.  8.  Henchman 
V.  Att.-Gcn.,  3  M.  &  K.  485.  It 
should  be  further  observed  that 
though  a  new  onaracter  may,  by 
this  doctrine  of  eiiuitablo  conver- 
sion, have  been  impressed  '.tpon 
the  property,  yet  it  is  in  the  i)ower 
of  any  persi>n  (not  personally  in- 
competent) who  is  entitled  to  it 


absolutely,  to  elect  to  take  it  in  it< 
actual  state  :  Mutlnw  v.  Bi;,%  1 
t'.  D.  385.  Ill-  Gordon,  (i  C.  1). 
531.  Meek  c.  Devenish,i6ii?.  5(iii, 
Ue  Davidson,  11  C.  1).  341.  But 
those  electing  must  he  ab.si)liitilv 
entitled  ;  if  they  hiivc  luily  a 
defeasible  interest  in  tiie  piocewls 
of  the  sale  they  cannut  cH'ict  a 
conversion  :  Sissou  v.  Gilts,  3i 
L.  J.  Ch.  606.  Sliglit  circum- 
stances, and  even  parol  declara- 
tions of  such  an  intention,  will  lie 
sufficient  for  this  election  ;  (See  1 
Roper  on  Leg.  473, 3nl  edit.  Matsoii 
V.  Swiff,  8  Beav.  375,  fer  Lord 
Langdale,  M.  R. :)  but  they  must 
be  une(iuivocal.  Clian},'ing  the 
security  of  the  mo  'ey  to  be  laid 
out  in  land  will  ert'ectuate  the  imi- 
pose  :  Lingen  i-.  Sowrny,  1  P.  Win*. 
172  ;  or  be(|ueatl»ing  it  as  iiersuu- 
alty  ;  Triipiet  c.  Thornton,  i:i  Ve^. 
345 ;  or  making  a  lease  of  i1k' 
estate  directed  to  he  sold ;  t'lal'- 
tree  t\  Bramble,  3  Atk.  080.  I'lv- 
serving  the  property  in  its  aiiluil 
state  may  be  suliicient :  Dixon  r. 
Gayfere,  17  Beav.  433.  Miitl»«  r. 
Bigg,  1  C.  D.  385.  lU  Cordon, 
0  C.  1).  531.  But  the  mere  cir- 
cumstance of  the  funds  reniaiiiiiii,' 
unconverted  in  the  liaiuU  of  the 
person  entitled  to  it  at  all  events 
is  not,  rniaccompanied  by  li'iij-'tli 
of  time,  evidence  of  his  intention 
toaU.T  ita  new  character;  Kirl.- 
num  V.  Miles,  13  Vcs.  338.  N'T 
is  continued  receipt  of  rent  by  the 
testator's  widow  of  property,  Kt 
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Affftin,  since  equity  looks  upon  things  a<?recd  to  be  dono,  'i^nd  cnn- 

"  i>  t     •       p  -It  1  1  1  tmcttid  to  be 

IS  actually  performed,  it  follows,  that,  when  a  real  estate  sola  : 
is  contracted  to  be  sold,  the  vendor  is  regarded  in  equity 
IS  a  trustee  for  the  purchaser  of  the  estate  sold  (o),  and 
the  purchaser  as  a  trustee  of  the  purchase-money  for  the 
Temlor  (p).  Hence,  the  death  of  the  vendor  or  vendee  before 
the  conveyance  (q),  or  surrender  (r),  or  even  before  the  time 
isrreed  upon  for  completing  the  contract,  is  in  equity  ini- 
niateria^s).  If  the  vendor  die  before  the  payment  of  the 
parchase-money,  it  will  go  to  his  executors  and  form  part  of 
his  assets  {t) :  and  even  if  a  vendor  reserve  the  purchase- 
money  payable  as  he  shall  appoint  by  an  instrument  executed 
in  a  particular  manner,  and  afterwards  exercise  his  power, 
the  money  will,  as  between  his  creditors  and  appointees,  bo 
assets  (if).  So  if  the  contract  be  valid  at  the  death  of  the 
vendor,  but  the  purchaser  loses  his  right  to  a  specific  per- 
formance by  subsequent  laches,  the   estate  belongs  to   the 


fur  a  term  of  years  by  ii  testivtor 
ly lease  rHnniiig  for  twenty  veins 
lifter  Ills  death,  evidence  of  an 
election  by  the  widow,  who  died 
ihiring  the  term,  to  Uike  such  pro- 
lerty  us  real  estate,  if  the  tenant 
lias  by  tlie  lease  an  option  to  pur- 
cliase  the  reversion  at  any  time 
(luring  the  term  :  Re,  Lewis,  30 
C,  P,  m. 

(o)  Atcherley  v.  Venion,  10  Mod. 
518.  Davie  v.  Beardsham,  1  Chan. 
('iu«.  39.  Sugden's  Vendors,  &c., 
Cli,4,8. 1, 

(j))  Green  r.  Smith,  1  Atk.  572. 
Follexfen  v.  Moore,  3  Atk.  27i\ 

[q]  Taul  V.  Wilkins,  Toth.  10'^. 

(r)  Barker  v.  Hill,  2  Chane. 
Rep.  218. 

(»)  Sugden,  vM  supra.  In  the 
case  of  Hudson  v.  Cook,  L.  K.,  13 
Ei|.417,  where  an  intestate  was  at 
llie  time  of  his  death  nndcr  a 
lontract  to  purchase  realty  which 
tlie  vendor  might  have  BpeciHcally 


enforced,  but  which  he  afterwards 
rescinded  under  a  power  thereby 
reserved  to  him,  it  was  held  that 
the  heii'-n'.-law  of  the  intestate 
was  entitled  to  receive  the  pur- 
chase money  out  of  the  intestate's 
personal  estate. 

The  rents  which  accrue  between 
the  vendor's  death  and  the  time 
for  completing  the  contract  beloufj 
to  the  vendor's  heir  and  not  to  his 
executor :  Lumsden  v.  Fraser,  12 
Sim.  203.  See  also  Shadft)rth  v. 
Temple,  10  Sim.  184. 

{t)  Sikcs  r.  Lister,  5  Vin.  Abr. 
541,  pi.  28.  Baden  v.  Earl  of 
I'embroko,  2  Vern.  213.  Bubb's 
case,  2  Freem.  38.  Smith  v.  Hib- 
bert,  2  Dick.  712.  Foley  r.  Per- 
cival,  4  Bro.  C.  C.  42S).  Sugden, 
uhi  8U]>rn.  Eaton  v.  Sanxter,  6 
►Sim.  517. 

(«)  Thompson  r.  Towne,  2  Vern. 
31!).    Sugdcn,  ?(6t  «i(j»ra. 
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nanted to  lie 
laid  out  ill 
and: 
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next  of  kin  and  not  to  the  heir-at-law  (i).  Again,  if  a  man 
devises  his  real  estate  and  afterwards  sells  it,  and  the  pur- 
chase is  not  completed  until  after  his  death,  the  purchase- 
money  belongs  to  his  personal  representatives,  notwithstand- 
ing the  stat  1  Vict.  26,  s.  23,  and  not  to  his  devisee  (//). 
So  where  after  making  a  Will  devising  a  specific  estate  and 
bequeathing  the  personal  residue  to  other  persons,  a  testator 
entered  into  u  contract,  giving  an  option  of  purchase  over 
part  of  the  estate,  which  option  was  exercised  after  the  death; 
it  was  held  by  "Wood,  V.-C,  that  the  property  was  converted, 
from  the  date  of  the  exercise  of  the  option,  and  went  to  the 
residuary  legatee  {z). 

On  the  same  principle,  money  covenanted  to  be  laid  out 
in  land,  will  descend  to  the  lieir(r?).  Nor  will  it  make  any 
difference  that  the  covenant  is  a  voluntary  one:  Therefore, 
if  a  man,  without  any  consideration,  covenant  to  lay  out 
money  in  a  purchase  of  land  to  be  settled  on  him  and  his 
heirs,  a  Court  of  Equity  will  compel  the  execution  of  such 
contract,  though  merely  voluntary.  But  where  a  person 
covenants  to  lay  out  money  in  land,  and  afterwards  himself 
becomes  solely  entitled  to  it,  so  that  the  obligation  to  lay 
out,  and  the  right  to  call  for  the  money,  centre  in  the  same 


ml 


U)  Cmre  i\  Bowyer,  5  Beav.  6, 
iiiite  {h). 

(i/)  Fairer  v,  Winterton,  5  Beiiv. 
1.  St'C  also  Moor  r.  Ruislieck,  12 
Sim.  1"2.3.  Tlie  law  is  the  mime 
where  the  cale  was  l»y  contract 
Milder  the  compulsory  poweiw  of  a 
Buihvay  Company  :  lie  Manchi-w- 
tiT  and  Southport  Railway,  U) 
Beav.  3(55.  See  also  Richards  c. 
Attorni'y-Ciem'ral  of  Jamaica,  6 
Moo.  P.  C.  381.  On  the  general 
(question  whetiier  the  proceeds  of 
compulsory  sales,  under  Acts  of 
Parliament,  are  to  be  considered 
real  or  itersonal  estote,  see  Re 
Horner,  6  De  G.  &  Sm.  483.  He 
Taylor,  <)  Uiiiv,  r,m.    Re  Stewart 


1  Smale  &  (.!.  32 ;  .'v.ovi!  r. 
Frewen,  L.  R.  10  Ch.  1.  ,,„.| 
the  cases  cited  jxM,  p.  OiH' 

(r;)  Weeding  i:  Wcediii};,  1 J  '■■ 
&  H.  424. 

(a)  Edwanisp.  Couuttssof  Wui- 
wick,  i!  P.  WniB.  171.  Tlii!  I'lu- 
ceeds  of  i-ealty  sold  undci'  llu^ 
Settled  Estates  Acts,  and  not  yii 
converted  into  realty,  iinvc  imt 
hecome  personal  pniperty  in  rt- 
spect  of  which  ktteis  of  adminis- 
tration can  be  granted,  siieii  jiro- 
perty  being  realty  ooiiveitiil  into 
personalty  to  bo  ajjaiu  clianKnl 
into  i-ealty :  In  the  gomls  uf 
Lloyd,  9  P.  D.  (55. 
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Again,  if  a  man 
3  it,  and  the  pur- 
ath,  the  purchase- 
ives,  notwithstand- 
to  his  devisee  (i/). 
specific  estate  and 
persons,  a  testator 
of  purchase  over 
ed  after  the  death; 
srty  was  converted, 
i,  and  went  to  the 

;ed  to  be  laid  out 
■  will  it  make  any 
y  one:  Therefore, 
•enant  to  lay  out 
d  on  him  and  his 
execution  of  sudi 
1  where  a  person 
iftorwards  himself 
obligation  to  lay 
cntre  in  the  same 

(.>.    32  ;    .  'v-"vi!  i; 

H.    10   C'l.   ■  :r I 

; f. Weeiling, IJ  !. 

SI".  Coiiiittiwof  Will- 
'iiis.  171.  The  ]iiii- 
Ity  fsold  under  llie 
'8  Acts,  and  ncit  yei 
;o  realty,  hn\c  not 
iial  i)r(i|)erty  in  re- 
1  lettfit)  111'  adniini.'i- 
i  },'ronted,  sucli  jiro- 
■nlty  converted  into 
bu  aj,'uiu  clmiiK'i'il 
In  the  gumli*  uf 
05. 


,  the  money,  it  should  seem,  is  considered  as  discharged ; 
IS  where  a  man,  on  his  marriage,  corenants  to  lay  out  a  sum 
of  money  in  the  purchase  of  lands  to  be  settled  for  the  use 
of  himself  for  life,  remainder  to  his  intended  wife  for  life, 
remainder  to  the  first  and  other  sons  of  the  marriage  in  tail, 
remainder  to  the  daughters  in  tail,  remainder  to  his  own 
riulit  heirs,  and  the  husband  does  not  lay  out  the  money, 
lid  survives  his  wife,  who  dies  without  issue ;  it  has  been 
yd  that  the  money,  though  once  bound  by  the  articles, 
became  free  again  by  the  death  of  the  wife  without  issue, 
ind  the  consequent  failure  of  the  objects  of  the  several 
limitations,  and  was,  therefore,  at  the  death  of  the  settlor, 
Ms  personal  estate  (^). 
So  a  testator  has  the  power,  by  his  Will,  to  change  the  conversion 

»  1  ■  1        1    i       .        11    •    .      ■  -1  "out  and  out' 

natare  of  bis  real  estate,  to  ail  mtents  and  purposes,  so  as  by  Will : 
to  preclude  all  questions  between  his  real  and  personal 
representatives  after  his  death  (r) :  This  has  been  some- 
times described  as  "  a  conversion  out  and  out  "  (r/) :  And 
iilien  it  clearly  appears  to  have  been  his  intention  thus  to 
impress  on  it  the  character  of  personal  estate  to  all  intents 
and  purposes,  the  mere  appointment  of  an  executor  will  be 
sufficient  to  carry  that  property  to  him  (c),  either  for  his  own 
knefit,  in  cases  where  he  is  beneficially  entitled  to  the 
personal  estate  ;  or  as  a  trustee  for  the  next  of  kin,  in  cases 
where  he  holds  the  personal  estate  on  the  like  trust  (./').  But 
this  doctrine  has  been  qualified  by  modern  decisions ;  and 
it  is  now  fully  established,  that  in  order  to  exclude  the  heir, 
it  is  not  enough  that  the  testator  shows  an  intention  that 


[h)  Chichenter  v.  Bickerstaff,  2 
Vetn.  295.  Tills  decision  was 
qufstioued  by  Lord  Talbot  in 
L«c!imere  v.  Lecliiiiere,  Cum.  teniji. 
Tall). !)(),  and  by  Sir  J.  Jekyll  in 
Liclmiere  v.  Earl  of  CiuliBJe,  3  P. 
^Vnis.  221 ;  but  cnnlirnied  by  Loi'd 
Tliurlow,  in  Pulteney  r.  Loril  Dar- 
lington, 1  Hro.  C.  ('.  238,  and  tlio 
ilitiTiuinatinn  of  the  House  of 
l'«ids  in  tlie  wuiie  cufp,  7  Bro.  V. 


C.  530.  Tumi.  edit.  See  2  Powell, 
Dev.  73,  .luruian's  edition. 

((■)  Johnson  c.  Woods,  2  Peav. 
409,  413,  by  Lord  Lanydalu. 

((/)  As  to  this  exprL'ssion,  see  10 
IkttV.  176;   12Beav.  508. 

(e)  By  Sir  Wni.  Grunt,  in  Pcriy 
V.  Usher,  11  Ves.  i»l. 

(/)  Set!  iiifnt,  Pt.  III.  Bk.  iii. 
Cb.  V.  S  H.,  and  1  Hop.  Lej.;.  455, 
3nl  edition. 
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his  real  estate  should  become  money  after  his  death ;  it  miist^H  p 
also  be  apparent  that  he  meant  it  to  be  treated  as  if  it  had^H  If, 
been  personal  estate  before  his  death  :  For  if  the  property  I 
in  question  was  real  estate  at  his  death  :  the  onus  is  on  tlie 
next  of  kin  to  show  a  devise  of  it  in  his  favour  :  And  though 
the  Will  may  determine  in  what  quality  the  property  shall 
be  taken  by  those  on  whom  it  may  devolve,  yet  if  it  does 
not  also  determine  who  are  the  persons  to  take,  the  original 
right  of  the  heir  at  law  must  prevail  (7).      Therefore,  the 
testator's  declaration,  however  explicit,  that  the  estate  i^hall 
be  absolutely  converted,    e.  g.,  a  direction  that  it  shall  be 
sold  and  deemed  part  of  his  personal  estate,  will  not  exclude  j 
the   heir ;    because   such   a   direction    does    not,  generally 
speaking,  amount  to  a  gift   by  implication   to  the  next  of  j 
kin  (h)  :  And  the  law  is  the  same,  even  where  the  direction 
is  accompanied  by  a  declaration,  that  the  proceeds  of  the  j 
land  to  be  converted  shall  not,  nor  shall  any  part  thereof,  in 
any  event  lapse  or  result  for  the  benefit  of  the  heir  (i),  or 
where  the  direction  itself  is,  that  the  proceeds  shall  he  con- 
sidered, "  to  all  intents  and  purposes,"  as  part  of  the  personal 
estate  (k)  :  except,  perhaps,  where  there  is  no  further  dis- 
position ;    in  which  case  it  might  be  inferred  that  such  a 
direction  was  intended  to  operate  as  a  gift   to  the  next  of  1 
kin  (/). 

It  is  plain,  therefore,  that  where  the  converRion  of  land 
into  money  is  directed  by  the  testator  for  a  particular 
purpose,  which  fails,  (as  in  the  case  of  the  death  of  a  party 
intended  to  be  benefited,)  so  much  of  the  estate,  or  of  its 


(ij)  Fitch  V.  AVdl)er,  6  Hare,  145, 
149.  A  ditlerent  view  must  be 
taken  where  the  question  arises  on 
a  deed  which  has  altered  the  charac- 
ter of  the  property  before  the  death 
of  the  author  of  the  deed  :  Grithth 
f.  RickettB,  7  Hare,  299.  Biggs  v. 
Andrews,  5  Sim.  424, 

{h)  Johnson  v.  Woods,  2  Beav, 
409.     Flint  v.  Worrcn,   Ifl  Sim. 


124.  Fitch  V.  "Weber,  6  Hare,  145. 
Bromley  v.  Wright,  7  Hare,  334. 
ShallcrosH  v.  Wrigiit,  12  Beav.  50;1. 
Taylor  v.  Taylor,  3  De  G.  M.  &  <;, 
190  (overruling  Pliilliiis  v.  I'inl- 
lips,  1  M.  &  K.  649). 

{i)  Fitch  V.  Weber,  C  Hare,  14S. 

Ik)  Robinson  v.  Oovemors  cf 
the  London  Hospital,  10  Hare,  la 

(/)  Ibid.  27. 


nil. 
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ce,  as  remains  undisposed  of,  will  result  to  the  heir  (m). 
If,  on  the  other  hand,  there  is  a  conversion  of  personal  estate 
into  real  estate,  and  there  is  an  ultimate  limitation  which  fails 
to  take  effect,  the  interest  which  fails  results  for  the  benefit 
ofthe  persons  entitled  to  the  personal  estate,  i.e.,  the  persons 
who  take  under  the  Statute  of  Distributions  as  next  of  kin  (n). 
Aid  it  is  further  established,  that  where  a  testator  directs  mixed  fund 
ills  real  estate  to  be  sold,  and  the  mixed  fund  arising  from  of  saleof  roal 
tie  produce  of  the  real  estate  and  the  personal  estate  to  be  ''^o'^^** 
ipplied  to  certain  specified  purposes ;    if  any  part  of  the  esute. 


fails,  either  by  lapse  or  otherwise,  then  to  the 
proportional  extent  in  which  the  real  estate  would  have  con- 
tributed to  that  disposition,  it  is  to.  be  considered  as  failing 
for  the  benefit  of  the  heir-at-law,  and  as  so  much  real  estate 
in  that  event  undisposed  of  (o).      A  difierent  point  arises, 


onvcrF.ion  of  land 
for  a  particular 
death  of  a  party 
estate,  or  of  its 


(ji)  Ex  parte  Pring,  4  Y.  &  Coll. 

I  M.  507. 
(n)  Hereford   v.    Ravenliill,    1 
leav.  481 ;  5  Beav.  51.     Cogan  v. 

I  Stephens,  5  L.  J.  Cli.  17.  If  the 
Iwrat  law  becomes  entitled  to  an 
mdisposed-of  interest  in  the  shape 
if  personal  estate,  and  dies,  there 
ii  DO  equitable  reconversion  as  be- 
iwn  his  real  and  personal  repre- 
Mtiitives,  and  consequently  his 
nautor  takes  it  as  part  of  his 
perional  estate.  On  the  other 
tall,  if  the  next  of  kin  liaving 
Worae  entitled  to  freehold  estate 
Jits,  there  is  no  equity  to  change 
lie  freehold  estate  into  anything 

I  fl<  on  his  death.  It  will  go  to 
lleilevisee  of  the  real  estate  or  to 
liislieir  at  law  if  he  bus  not  de- 
^*1  it,  and  will  pafis  as  real 
»l»te.  The  principle  is  that  where 
j™  trace  property  into  a  man 
ikere  is  no  equity  between  his 
different  classes  of  representatives 

[  « to  altering  the  position  in  which 
lilt  prnporty  is.    See  Curtois  r. 


Wormald,  10  C.  D.  172,  overruling 
Reynolds  v.  Godlee,  Johns.  582. 
A  decree  for  the  sale  of  real  estate 
having  been  made  in  a  partition 
suit,  the  property  was  sold,  and 
the  proceeds  of  the  sale  were  paid 
into  Court.  Three  of  the  persons 
entitled  to  shares  in  the  property 
died  intestate  before  the  money 
was  distributed,  leaving  their  father 
their  heir  at  law  and  sole  next  of 
kin.  He  took  out  administration 
to  each  of  them,  and  then  died 
intestate,  and  it  was  held  that  the 
father  took  his  children's  shares 
of  the  money  as  their  heir  at  law, 
but  that  he  took  them  as  money, 
and  that  on  his  death  they  passe,! 
to  his  personal  representative  and 
not  to  his  heir  at  law.  Mordaunt 
V.  Benwell,  19  C.  D.  Lv')2. 

(o)  Ackroyd  i'.  Sniithson,  1  Bro. 
C.  C.  503.  Johnson  v.  Woods,  2 
Beav.  409.  Hopkinson  v.  Ellis,  10 
Bcav.  109.  Taylor  v.  Taylor,  3  l)c 
G.  M.  &  O.  IDO.  Cooke  v.  Dealey, 
22  Beav.  19(f.    Edwards  r.  Tuck 
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where  there  is  a  general  residuary  bequest  of  personal  estate  I 
in  the  same  Will  in  which  there  is  a  direction  for  the  cou-i 
version  of  the  real  estate.     In  such  a  case  it  should  seem  I 
that  if  there  is  a  declaration  in  the  Will  that  the  money  tol 
arise  from  the  sale  shall  be  deemed  part  of  the  testator's  pcr-j 
sonal  estate,  the  undisposed  of  residue  of  the  proceeds  willl 
pass  under  the  gift  of  the  residue,  but  not,  generally  speakiucj 
without  such  a  declaration  (^j).     As  to  specific  sums  given  out| 
of  the  proceeds,  it  has  been  a  subject  of  controversy,  whetlierj 
the  circumstance  of   the  produce    of  the  real  estate  beinn 
blended  by  the  testator  with  the  general  personal  estate  ini 
one  residuary  gift,  constitutes  a  ground  for  excluding  the  lieirl 
from  lapsed  or  void  legacies  by  applying  to  the  mixed  fund  tbel 
rule  applicable  to  personalty  {dz.,  tiiat  the  residuary  legatee! 
takes  what  is  not  effectually  disposed  to  other  persons)  ((/).[ 
A  very  eminent  writer  (r)  has  expressed  his  opinion  that  it  isl 
difficult  to  discover  any  solid  reason  why  the  blending  of  tliel 
two  funds  should  produce  this  consequence :    But  he  furtlierl 
observes  that  the  state  of  the  authorities  is  not  such  as  to| 
justify  the  hope  of  all  litigation  being  at  an  end  on  this  per-i 
plexing  subject. 

Whether  the  property  so  resulting  to  the  heir  shall  boj 
considered  as  land  or  money  in  his  hands,  is  a  questiuu  ofl 
some  nicety.  The  principle  seems  to  le,  that  where  tliel 
purpose  of  the  testator  still  requires  a  sale  of  the  whole  laud, 
and  there  is  only  a  partial  disposition  of  the  produce,  tliel 
surplus  belongs  to  the  heir  as  money  and  not  land,  aud  wil 
go  to  his  personal  representative ;  but  where  no  purpose  dfl 
the  devisor  demands,  in  the  events  that  have  happened,  tliatJ 


2.3  Bear.  268.  Bective  v.  Hodgson, 
10  H.  of  L.  656. 

(y)  See  1  Jariiiun  on  Wilk,  531, 
ei  neq,,  2n(l  edit.  See  page  643, 
4th  edition. 

(5)  The  principal  modem  cases 
on  the  eubjcut  are  Aniphlett  v. 
Parke,  2  Rim  &  M.  221.  (Jreen 
V.  Jackson,  ibid,   238.     See  also 


Court  V.  Buckland,  1  C.  D.  m.i 
Salt  V.  Cliattaway,  3  Beav.  o7li.j 
As  to  Wills  made  or  republislie(U 
since  the  AVills  Act,  1  Vict.  c.  2(J 
see  sect.  25  ol"  that  statute.  Mi 
Preface. 

(/•)  Jarnian  on  W-llf,  vol,  i.  rr| 
636-644,  4th  edition. 
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t  of  personal  estate,! 
i-ectiou  for  the  con- 
ase  it  should  seem, 
1  that  the  money  tol 
f  the  testator's  per-F 
of  the  proceeds  willj 
,  generally  speaking,! 
jcific  sums  given  out! 
loutroversy,  whether! 
e  real  estate  beina 
I  personal  estate  in! 
ir  excluding  the  heir! 
)  the  mixed  fund  tbe I 
he  residuary  legatee! 
)  other  persons)  ((/)•! 
lis  opinion  that  it  isl 
the  blending  of  tliej 
ce  :  But  he  further! 
s  is  not  such  as  tol 
an  end  on  this  per-i 


jllie  ifliole  land  shall  be  converted  into  money,  there  the  heir 
ke  the  resulting  property  as  land,  and  it  shall  descend 
isiiiui*)his  heir.  Thus  where  a  devisor  directs  his  land 
tk  sold,  and  the  produce  divided  between  A.  and  B.,  the 
ilnons  purpose  of  the  testator  is,  that  there  shall  be  a  sale 
[  the  convenience  of  division ;  and  if  A.  dies  in  the  life- 
oeof  the  devisor,  and  the  heir  stands  in  his  place,  the 
•nose  of  the  testator  still  applies  to  the  case ;  therefore  the 
■  will  take  the  share  of  A.  as  money  and  not  as  land : 
lot  if  A.  and  B.  both  die  in  the  lifetime  of  the  testator,  and 
Ilk  whole  interest  in  the  land  descends  to  the  heir,  the  pur- 
'  of  the  testator,  that  there  shall  be  a  sale  for  the  con- 
IrtDience  of  division,  has  no  application,  and  the  heir  will, 
ierefore,  take  the  whole  interest  as  land  (s).     So  where  a 


(i)  Smith  V.  Cluxtoii,  4  Madd. 
493.   Davenport  v.  Coltman, 
i  Sim.  610,  613.    See  also  on 
^ii  subject,  Hewit  v.  Wright,  1 
),  C,  C.  86.    Wright  v.  Wright, 
lltVes.  188.    Dixon  v,  Dawson,  2 
LiStu.  340.    Jessopp  r.  Wat- 
|M,  1  Myln.  &  K.  065.     Hatfield 
iPiyme,  2  (.'oil.  '204.      Burley 
;Evtl)n,  16   Sim.   290.     In  re 
|C«)fei^8 1111818,  4  De  G.  M.  &  G. 
WaU  V.  Colshead,  2  De  G. 
I  J.  683.    Clarke  v.  Franklin,  4 
|Ii.T  k  J.  237.    Bagster  v.  Facke- 
ill,  26  Beav.  469,  in  which  las 
etiie  ttiitator  expressly  directed 
I  conversion  for  the  purpose  of 
|pviBj,'  a  life  interest  to  his  widow, 
1  after  her  death  there  was  a 
1  to  a  eiiaiity  which  was  void, 
1  it  \m  held,  that  the  heir  of 
Hcstatnr  took  the  produce  (sub- 
t  to  the  life  estate)  iu  the  cha- 
fer of  personalty.      It  should 
l("l»erved  that  "conversion  must 
[considered  in  all  cases  to  be 
feted  for  the  purposes  of  the 
ill,  1111(1  is  limited  Ity  the  pur- 


poses and  exigencies  of  the  Will. 
If  therefore  the  real  estate  is  di- 
rected to  be  sold  with  a  view  to  a 
disposition  made  by  a  Will,  and 
that  disposition  fails,  although  the 
real  estate  has  de  facto  been  sold, 
yet  the  proceed.s  will  retain  the 
quality  of  real  estate  for  the  pur- 
pose of  ascertaining  the  owner- 
ship, i.e.  the  title  of  the  heir,  al- 
though it  is  true  that  when  you 
pay  it  over  to  the  heir,  in  the 
hands  of  the  heir  it  has  the  cha- 
racter of  money,  and  no  longer  the 
character  of  real  estate.  So,  in 
like  manner,  if  money  is  directed 
CO  be  invested  in  land,  and  the 
land  is  disposed  of  by  the  Will, 
and  the  money  is  so  invested,  but 
the  disposition  fails,  the  invest- 
ment thus  made  for  the  purposes 
of  the  Will  has  no  effect  in  alter- 
ing the  quality  of  the  pioperty ; 
but  the  property,  even  in  the  shape 
of  lands,  retained  its  pristine  and 
original  quiility  of  personal  estate 
for  the  purposes  of  determining 
the  ownci  sh  ip  :  "  Bective  v.  Hodg- 
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testator  devises  his  real  estate  in  trust  to  be  sold  to  my 
debts  and  legacies,  and  dies  intestate  as  to  the  excess,  liiJ 
heir  will  take  it  as  land  {I):  In  such  a  case  also  if  any  of  tlJ 
legacies  lapse,  they  will  result  to  the  heir  as  land ;  for  th| 
purpose  of  the  testator  does  not  require  a  sale  of  so  much  i 
the  real  property  {xi). 

It  has  been  laid  down  that  in  equity  all  property,  wliethel 
real  or  per:4onal,  whatever  may  be  its  nature,  purchased  witjj 
partnership  capital  for  the  purposes  of  the  partnership  triula 
continues  to  be  partnership  capital,  and  to  have  as  betweei 
the  real  and  personal  lopresentative  of  a  deceased  partner  thl 
quality  of  personal  estate  {x).  Where,  however,  a  new  partue 
was  taken  into  the  firfja,  and  the  real  property  continued 
be  used  for  the  partnership  purposes,  but  a  rent  \»as  paid  foj 
it,  under  the  terms  of  the  partnership,  to  the  old  partners  bj 
the  new  firm,  it  was  held  that,  on  the  death  of  one  of  the  oil 
partners,  the  property  was  to  be  considered  as  part  of  his  rei^ 
estate  {y). 

Another  example  of  land  being  considered  as  money,  an 
vice  versa,  may  be  found  in  the  cases  where  guardians 
trustees  alter  the  nature  of  the  property  committed  to  thci 
Thus  the  lands  purchased  by  the  guardian  of  an  infant  witj 
his  personal  estate  will,  in  case  of  his  death  during  hi 
minority,  be  considered  still  as  his  personal  property 
So  where  the  trustees  of  an  infant's  estate  having  a  coil 


i    I 


U'i>, 


Bon,  10  H.  of  L.  667,  by  Lord  West- 
bury,  C.  The  cases  cited  in  the 
earlier  part  of  this  note  appear  to 
establish  the  distinction,  that  if 
all  the  purposes  of  an  intended 
conversion  of  land  into  money 
fail,  the  conversion  fails,  and  the 
heir  would  take  such  unconverted 
estate  as  land  ;  but  that  if  there  is 
only  a  partial  failure,  the  heir-at- 
law  would  receive  the  benefit  of 
such  partial  failure  and  take  the 
property  as  moneys,  and  not  as 


(0  By  Sir  W.  Grniit,  in  \\Yv-\ 
V.  Wright,  16  Ves.  191. 

(m)  See   1   Eop.  Leg.  471,  ^ 
edition. 

(a)  Darby  v.  Darl)y,  3  Dre^^ 
495.  And  see  the  express  enii(j 
ment  to  this  effect  coiitiiineil 
the  new  Partner.^liip  Act,  181 
(63  &  54  Vict.  c.  39,  9.  22),  aitj 
p.  548,  note  («). 

(y)  Rowley  v.  Adams,  T  Bcs 
548. 

(?)  Gibson  r,  Scmlaniore,  1  Di(j 
45. 
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I  sum  of  money  in  their  hands,  out  of  the  profits  of 

I  lis  estate,  laid  it  out  in  a  purchase  of  lands  lying  near  the 
(State,  with  the  consent  of  his  guardian,  and  hy  the  con- 

1  wance  to  the  trustees,  it  was  declared  that  they  stood 
1  in  trust  for  the  infant,  in  case,  when  he  came  of  age, 

!  k  should  agree  to  it ;  the  infant  dying  within  age,  the 
trustees  were  held  accountable  to  the  administrator  of  the 
ibt  for  the  sum  laid  out,  and  his  heir  was  declared  to 
iave  DO  title  to  the  land  {a).  So  where  an  executor  in  trust 
k  an  infant  of  a  lease  for  ninety-nine  years,  determinable 
on  three  Uves,  on  the  lord's  refusal  to  renew  but  for  lives 

I  jblutely,  complied  with  his  requisition,  and  changed  the 
tears  into  lives  ;  on  the  infant's  dying  under  twenty-one,  this 

lias  held  to  be  a  trust  for  his  administrator,  and  not  for  his 


»n  V.  ycutlaniore,  1  Did 


Aaiin,  where  the  committee  of  a  lunatic  invested  part  of  V  committee 

lis  personal  estate  m  the  purchase  or  lands  in  fee,  it  was 

d  that  this  suould  be  taken  as  personal  estate,  and  at  his 

th  should  not  go  to  his  heir-at-law  (c).     So  where  the 

I  frantee  of  the   custody  of  a   lunatic,  with   the   rents   and 

profits  of  the  estate  purchased  lauds,  the  lunatic  dying,  the 

stion  was    between    the    heir    and    administrator,   who 

sioald  have  the  benefit  of  the  purchase  ;  and  the  Court  was 

t  opinion,  that  the  administrator  should  have  it,  and  not 

I  tie  heir ;  for  if   the  money  had  not  been  laid  out,  it  had 

een  clear  that  the  administrator  should  have  had  it ;  and 

laying  out  of  the  money  would  alter  the  case,  then  it 

lonld  be  in  the  power  of  the  grantee   of  the  custody  to 

ftefer  the  heir  or  the  administrator  as  he  pleased  (d).     But 

it  must  he  observed,  that  in  the  management  of  a  lunatic's 

I  fstste,  it  is  his  benefit,  solely,  which  is  considered ;  and, 

before,  if  it  be  clearly  for  his  advantage,  that  the  nature 

f  one  part  of  his  estate  should  be  altered  for  the  improve- 

i")  Lord  Winchelsea   v.    Nor-  (r)  Awtlley  v.  AwiUey,  2  Vern. 

h  1  Vern.  435.  IM. 

':  Witter  V.  AVitter,  3  P.  Wins.  (<0  Lord     Plyn.outh's    case,    2 

!**■  Freem.  114. 


' 
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ment  of  the  other,  such  alteration  will  be  directed  by  th 
Court  of  Chancery  (e) ;  and  when  such  alteration  is  madj 
there  is  no  equity  between  the  real  and  persouul  represen 
tatives,  at  the  lunatic's  death,  to  have  the  nature  of  th 
property  restored  (/). 

In  the  case  of  Att.-Gen.  v.  Aileshnry  (//),  where  mouey 
a  lunatic  was  invested  by  his  committees  by  order  of  tlie  Lord 
Justices  having  jurisdiction  in  lunacy,  in  purchase  of  kndj 
which,  under  their  lordships'  directions,  were  conveyed  to  th 
committees,  "  their  heirs  and  assigns  upon  trust  for "  th 
lunatic,  "  his  executors,  administrators,  and  assigns,"  with  I 
declaration  that  the  land  so  conveyed  (and  all  others  to 
purchased  in  lieu   of  them   under  any  exercise  of  certaii 
powers  of  sale  and  re-investment  which  were  contained  in  th 
deed)  should  "to  all  intents  and  purposes  be  considered 
part  of  the  personal  estate  of  "  the  lunatic,  it  was  held  by  thi 
House  of  Lords,  upon  the  deash  of  the  lunatic,  who  neve 
recovered,  that  the  value  of  the  lands  was  part  of  the  personal 
estate  of  the  lunatic,  and  liable  to  probate  duty. 
53  Vict.  c.  5.         By  stat.  53  Vict.  c.  5,  s.  117,  certain  provisions  are  mad 
for  the  sale  or  mortgage  or  other  disposition  of  the  lauatic'l 
property  for  debts,  maintenance,  and   other  purposes.    Bi 
sect.  123  (1)  it  is  provided  that  "  The  lunatic,  his  heiraj 
executors,  administrators,  next  of  kin,  devisees,  legatees,  anl 
assigns,  shall  have  the  same  interest  in  any  moneys  arising 
from   any   sale,  mortgage,  or   other   disposition,  under  thj 
powers  of  this  Act,  which  may  not  have  been  appHed  undej 
such  powers,  as  he  or  they  would  have  had  in  the  propertj 
the  subject  of  the  sale,  mortgage,  or  disposition,  if  no  sale! 
mortgage,  or  disposition  had  been  made,  and  the  surpluj 
moneys  shall  be  of  the  same  nature  as  the  property  sold 
mortgaged,  or  disposed  of."    And  sub-sect.  (2)  provides  fo^ 


(e)  Ex  parte  Phillips,  19  Ves. 
123. 

(/)  OxenJeu  v.  Lord  Compton, 
2  Ves.  Jan.  69.  Ke  Leeming,  3 
De  G.  F.  &  J.  43.    Ke  Freer,  22 


C.  D.  622. 

((/)  12  App.  Ctis.  C72,  reversJiid 
S.  C.  16  Q.  B.  I).  895,  an.) 
affirming  S.  C.  14  Q.  B.  R  408, 
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ie  disposition  of  moneys  arising  in  certain  ways  as  between 

k  real  and  personal  representatives  of  the  lunatic. 

In  Er  mrte  Flamnnk  (h),  Lord  Cranworth,  V.  C,  held  Compulsory 

sale  of 

tkt  money  paid  into  court  by  a  Railway  Company  for  land  lunatic's  land 
iiten  under  the  Lands  Clauses  Act  (7  &  8  Vict.  c.  18),  from  clauses  Act. 
I  person  who  was  in  a  state  of  mental  imbecility,  and  who 
I  (ODtiDued  in  that  state  till  his  death,  but  was  not  the  sub- 
ject of  a  Commission  of  Lunacy,  was  not  to  be  reinvested 
il  or  considered  as  land,  but  to  be  paid  to  his  executors ; 
for  that  the  effect  of  the  7th  section  of  the  Act  was  to  make 
tie  contract  as  good  as  if  he  had  been  compos  mentis.  And 
b  Lordship  distinguished  the  case  from  The  Midland 
(omties  llailway  v.  Ostein  (i),  where  Knight  Bruce,  V.  C, 
kd  come  to  a  contrary  decision,  inasmuch  as  his  Honor's 
kision  turned  on  the  express  terms  of  the  local  Act  on 
iMch  the  case  before  him  arose  (A-). 

In  pursuing  the  complicated  inquiry,  of  what  shall  be  What  is  per- 
ttcoanted  personal  estate,  it  may  be  advisable  to  consider 
lie  subject  in  the  divisions  employed  by  Godolphin  and  the 
wthor  of  the  Office  of  an  Executor,  viz.,  first  to  divide  the 
effects  of  the  deceased  into  things  actually  in  his  possession, 
d  things  not  so,  usually  called  Choses  in  action  ; — and 
to  subdivide  the  first  class  into  chattels  real,  and  chattels 


W  1  Sim.  N.  S,  260. 
(']  1  Coll.  80. 

(i)  See  Cramer's  case,  1  Smale 
iG.32,  and  Re  Hanop'a  Estate, 


3  Drew.  726,  for  instances  where 
money  paid  into  Court  under  cer- 
tain local  acts  was,  treated  as 
realty. 


•■w45*-*«?':^l 
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AVbat  are 
chattels  real. 


Next  presen- 
tation to  a 
church. 


CHAPTER    THE    FIRST. 

OF   THE   INTEREST   OF   THE   EXECUTOR   OR   ADMINISTRATOR 
IN    THE   CHATTELS   REAL  OF   THE   P'-^  CEASED. 

SECTION    I, 

The  Executor's  or  Administrator's  lli<jht  to  Chattek  Heal, 

generally. 

J.  HE  general  rule  is,  that  chatte'  al  shall  go  to  the 
executor  or  admiuistrator,  and  not  oiie  heir.  C'attcls 
real  are  such  as  concer)i  or  savour  of  the  realty  [a) ;  or,  in 
other  words,  they  are  chattel  interests  issuing  out  of,  or 
annexed  to,  real  estates  (b).  Thus,  while  the  military 
tenures  subsisted,  wardship  in  chivalry  was  accounted  such  au 
interest,  and  accrued  to  the  executor  or  administrator,  aud 
not  to  the  heir ;  because  it  was  in  respect  of  a  tenure  of  laud 
or  other  hereditament,  and  was  for  years,  viz.,  during  the 
minority,  or  till  marriage  had  (c). 

If  one  be  seised  in  his  natural  capacity  of  an  advowson 
in  gross,  or  in  fee  appendant  to  a  manor,  and  the  church 
becomes  void,  the  void  turn  is  a  chattel  personal,  like  rent 
due,  or  any  other  fruit  fallen  ;  and  if  the  patron  dies  before 
he  presents,  the  avoidance  does  not  go  to  the  heir,  but  to  the 
executor  {d)  :  And  the  heir  in  tail  shall  not  have  a  pre- 
sentment fallen   in   the  life  of  the  tenant  in  tail,  but  his 


(a)  Oo.  Litt.  118,  6. 

(6)  2  Black.  Comm.  386. 

((•)  Godolpliin,  Pt.  2,  c.  13,  s.  2. 
■\Ventw.  Off.  Ex.  126, 14th  edition. 
So  a  villain  for  years  (as  by  grant 
for  a  term  from  him  that  hud  the 


inheritance)    was  a  chattel  nal: 

(d)  F.  N.  B.  33,  P.  The  Que.'U 
and  Archbishop  of  Canterbmy's 
case,  4  Leo.  109.  Co.  Litt.  38S,  a. 
Wats.  C.  L.  72,  4th  edition. 


Chaitdi  Ueai 
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eiecator  (e).  Again,  if  the  patron,  whether  a  natural  or 
politic  person,  grant  the  next  presentation  of  a  church  before 
iroidance,  to  D.,  in  this  case,  if  D.  dies,  his  executor  shall 
liave  it  as  a  chattel,  and  not  the  heir  (/) ;  for  it  is  a  chattel 
real,  till  a  vacancy  has  happened,  and  afterwards  the  vacancy 
tuTDS  it  into  a  chattel  personal  (g).  Nor  will  it  differ  the 
case,  if  the  grant  is  to  the  grantee  and  his  heirs  ;  for  where 
the  thing  is  a  chattel,  the  word  "  heirs  "  cannot  make  it  an 
inheritance  (/{)•  Likewise,  if  a  man  grants  the  two  next 
presentations  of  a  chnrch  those  are  chattels,  and  if  the 
grantee  dies,  the  executor  shall  have  them,  and  not  the 
bir  (t).  So  of  an  advowson  granted  to  one  and  his  heirs  for 
100  years  (k).  Again,  if  a  church  become  void  during  the 
life  of  a  husband,  who  is  tenant  by  the  <  u-tesy,  and  he  die 
before  the  church  is  filled,  the  husband's  executor  shall  have 
the  tum,  and  not  the  wife's  heir  (Z). 

And  it  is  now  settled  that  the  executor  has  the  same  right, 
vhere  a  person  seised  of  an  advowson  in  a  politic  capacity 
dies  daring  a  vacancy.  Thus,  in  a  case  in  K.  B.,  in  error 
from  the  Common  Pleas,  it  was  held  by  Littkaaie,  Holroyd, 
and  Bayley,  Justices,  (Lord  Tenterden,  G.  '^.,  dissentiente), 
that  where  a  prebendary,  having  an  advowson  of  a  rectory  in 
right  of  his  prebend,  died  while  the  church  was  vacant,  his 
personal  representative  had  the  right  of  presentation  for  that 
tarn;  and  the  judgment  of  the  Court  of  Common  Pleas  was 
reversed  ()»).  This  decision  of  the  K.  B.  was  afterwards 
affirmed  in  the  House  of  Lords  (n). 
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W  F.  N.  B.  34.  Godolph.  Pt.  2, 
c.  13, 8. 6. 

(/)  Godolph.  Pt.  2,  c.  13,  s.  3  : 
mlmitted  by  Lord  Tenterden,  in 
Rennell  v.  Bishop  of  Lincoln,  7 
B.&C.113,193. 

t/)  Wentw.  Off.  Ex.  131,  132, 
14th  edition. 

(M  Bro.  Chattels,  pi.  6. 

W  Bro.  Chattels,  pL  20. 

(i)  Wentw.  Off.  Ex.  136,   I4th 

W.E.— VOL.   I. 


edition. 

(I)  Wata.  C.  L.  71,  4th  edit. 

(m)  Rennell  v.  Bishop  of  Lin- 
coln, 7  B.  &  C.  113.  In  the 
Common  Pleas,  Qaselee,  J.,  dis- 
sented from  Burrough  and  Park, 
Justices,  and  Best,  C.J.  :  see  3 
Bingh.  228. 

(»)  8  Bingh.  490.  1  Clark  &  F. 
527. 

Q  Q 


1} 


594 


Oj  the  Quantity  of  an  Executors  Ei;tcite.  [Pt.  n.  Bk.  ii, 

But  if  the  incumbent  of  a  church  be  also  seised  in  fee  of  | 
the  advGwson  of  the  same  church  and  dies,  his  heir,  and  not 
his  executor,  shall  present ;  for  although  the  advowson  does 
not  descend  to  the  heir  till  after  the  death  of  the  ancestor, 
and  by  his  death  the  church  is  become  void,  (so  that  the 
presentation  in  this  case  may  be  said  to  be  severed  from  the 
advowson  before  it  descends  to  the  heir,  and  to  be  vested  in 
the  executor),  yet  both  the  descent  to  the  heir  and  this  fall 
of  the  avoidance  happened  all  in  one  instant:  and  where 
two  titles  concur,  the  elder  right  shall  be  preferred  («).  In 
the  case  of  an  advowson  of  a  donative  benefice  wliere  A.  B., 
being  seised,  the  church  in  his  lifetime  became  void;  then 
A.  B.  died,  and  the  executors  brought  a  quare  impedit ;  after 
two  arguments  in  C.  B.,  the  whole  Court  was  clearly  of 
opinion  that  the  right  of  donation  descended  to  the  heir  of 
A.  B.,  and  that  the  executor  had  no  title,  as  he  would  have 
had,  it  it  had  been  a  prcsentative  benefice  {p).  So  if  the 
parson  of  a  church  ought  to  present  to  a  vicarage,  if  the 
vicarage  becomes  void  during  the  vacancy  of  the  parsonage, 
the  patron  of  the  parsonage,  and  not  the  executor  of  the 
df'.ceased  parson,  shall  present  (q).  And  in  the  case  of  a 
bishop,  the  void  turn  of  a  church,  the  advowson  whereof 
belongs  to  him  in  right  of  his  bishopric,  by  his  death  does 
not  go  to  his  executor,  although  the  church  was  void  when 
the  bishop  died,  but  the  king  shall  present  by  reason  of  his 
custody  of  the  temporalities  (r). 


(o)  Kelt  V.  Bishop  of  Winches- 
ter, 3  Lev.  47.  Where  a  paison, 
who  had  the  inheritance  of  tlie  ad- 
vowson, devised  that  his  executor 
should  present  aft^r  his  decease, 
and  devised  the  inheritance  to 
another  in  fee,  it  WP9  hehl  that 
this  was  a  gouil  devise  of  the  next 
avoidance :  Pynchyn  v.  Harris, 
Cro.  Joe.  371. 

(p)  Repington  t>.  Tumworth 
School,  2  Wills.  150.  No  reason 
is  assigned,  in  the  report  of  this 


case,  for  the  distinction  taken,  nor 
is  it  easy  to  suggest  one.  See  the 
remarks  of  the  Judaea  in  Rennell 
1'.  Bishop  of  Lincohi,  7  B.  &  C. 
113. 

(q)  2  Roll.  Ahr.  346.  tit.  Pre- 
sc:'.tment  (F.),  pi.  4.  1  Burn, 
E.  L.  139,  8th  edition. 

(r>  2  Roll.  Abr.  Presentment, 
345  (B.),  pi.  4.  Co.  Litt.  90,  a. 
Co.  Litt.  388,  a.  WaU.  C.  L.  :3, 
4th  edition. 
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Jfthe  testator  presents,  and  (his  clerk  not  being  admitted 
before  his  death)  then  his  executors  present  their  clerk,  the 
Ordinary  is  at  his  election,  which  clerk  he  will  receive  («). 

Every  bishop,  whether  created  or  translated,  was  formerly  The  opHonE  of 
bonnd,  immediately  after  confirmation,  to  make  a  legal  con-  passed  to  Mr 
Tcyance  to  the  archbishop  of  the  next  avoidance  of  one  such  executors,  &c. 
dijnityor  benefice  belonging  to  his  see  as  the  said  archbishop 
should  choose  or  name,  which  was,  therefore,  commonly 
called  an  option  (t).     And  if  the  archbishop  died  before  the 
jToidance  happened,  the  right  of  fiUing  up  the  vacancy  went 
to  his  executors  or  administrators  («). 


All  leases  and  terms  of  lands,  tenements,  and  h'^redita- 

1  merits,  of  a  chattel  quality,  are  chattels  real,  and  ivill  go  to 

I  the  executor  or  administrator  (r) ;  but  he  has  no  interest  in  the 

I  freehold  terms  or  leases  (.r).     The  general  rule  for  distin- 

:  theso  two  kinds  is,  that  all  mterests  for  a  shorter 

than  a  life,  or  more  properly  speaking,  all  interests 

[  for  a  definite  space  of  time,  measured  by  years,  months  or 

are  deemed  'hattel  interests ;  in  other  words,   testa- 

I  mentary,  and  of  the  nature,  for  the  purposes  of  ^.accession, 

of  other  chattels  or  personal  pro])erty  (/y).     Thus  not  only 


Estates  /or 
yeaw : 


(i)  Smnllwood  v.  Bishop  of 
Lichtiekl,  1  Leon.  205.  Wnts. 
1 1'.  1. 72,  225,  4th  edit. 

)lGibbs.  Cod.  115.  1  Burn, 
1 1 1 239,  8th  edit.  But  it  has 
I  Wn  considered  that  such  assign- 
I  ments  liave  been  rendered  illejjnl 
jliy  reason  of  the  stut.  3  &  4  Vict. 
It  113,  s.  42,  and  that  the  arch- 
jfclioii's  options  have  thus  been 
ii^imyei :  at  all  events  tliey  are 
I  M«^  obsolete. 

i)  Potter  r.  Chapman,  Amhl. 
I^.  1  Burn,  E.  L.  240,  8th  edit. 

,f:  ^0  it  is  with  an  option  as  an 
ln'iJent  of  a  lease.      Thus   an 

on  by  the  lessee  to  purchase 
I  >kefe  simple  of  the  land  demised 


is  attached  to  the  lease  and  passes 
with  it  to  the  administrator  as 
part  of  an  intestate's  personal 
estate.  Re  Adams  (uul  Iven- 
sington  Vestry,  24  C.  I).  li)9  ;  27 
C.  D.  394. 

(x)  Estates  for  years  have  one 
rivdity  of  real  property,  viz.  im- 
mobility, but  want  tlus  other,  in::. 
a  sudicient  legal  indeterminate 
duration,  the  utmost  period  for 
which  they  can  last  being  fixed 
and  determined  :  2  Bhick.  Comm. 
38i5. 

(y)  1   Preston  on   Estates,  203. 

On  the  other  Jiand,  an  estate  of 

freehold  may  be  defined  to  be  "  an 

estate  in  possession,  remainder  or 
Q  g  a 
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an  estate  for  one's  own  life,  or  for  the  life  of  another,  isi 
deemed  a  freehold ;  but  if  a  man  grant  an  estate  to  a  woman 
dwn  sola  fiiit,   or  durante  viduitate,   or  quamdiii  sc  hm\ 
gesserit,  or  to  a  man  and  woman  during  the  coverture,  or  as 
long  as  the  grantee  shall  dwell  in  such  a  house,  or  so  Ion" 
as  he  pays  102.,  &c.,  or  until  the  grantee  be  promoted  to  a 
benefice,  or  for  any  like  uncertain  time  ;  in  all  these  cases  | 
the  lessee  has  an  estate  of  freehold  in  judgment  of  law(:) 
while  a  lease  for  10,000  years  is  not  a  freehold,  but  chattel  | 
interest. 

If  an  estate  be  limited  to  A.  B.  and  his  assigns  durind 
C.  D.'s  life,  it  is  a  freehold  interest ;  but  if  it  bo  limited  to 
A.  B.  and  his  assigns  for  a  certain  number  of  years,  if  C.  D. 
shall  so  long  live,  it  is  a  chattel,  and  will  go  to  his  executors] 
or  administrators. 

If  a  lessee  for  years  of  a  carve  of  land  grants  to  another! 
a  rent  out  of  the  said  carve  for  the  life  of  the  grantee,  tliat  I 
is  a  good  charge  during  the  term,  if  tne  grantee  so  longliTe;j 
but  in  such  a  case  the  grantee  hath  but  a  chattel  {a). 

A.  made  a  lease  to  B.  for  life  by  indenture,  in  which  was! 
a  proviso,  that  if  the  lessee  died  before  the  end  of  sixty  yearsi 
then  next  ensuing,  his  executor  should  have  and  enjoy,  as  in  I 
the  right  and  title  of  the  lessee,  for  term  of  so  many  of  the  J 
years  as  amounted  to  the  whole  number  of  sixty,  so  that  the 
commencement  of  the  said  sixty  shall  be  accounted  from  thej 
date  of  the  said  indenture :  The  lessee  made  two  executors, 
and  died :  One  of  them  entered  into  the  laud :  And  the! 
opinion  of  the  Court  was,  that  no  lease  for  years  was  made  hj 
this  proviso  in  the  lessee,  nor  by  remainder  in  his  executor; 


reversion,  in  corporeal  or  incorpo- 
real hereditaments  lield  for  life  or 
for  some  uncertain  interest,  created 
by  Will  or  l\y  some  mode  of  con- 
veyance, capable  of  transferring  an 
estate  of  freehold,  which  may  last 
the  life  of  the  devisee  or  grantee 
or  of  Bomo  other  person  : "  See 
Watk.  on  Conveyancing,  by  Morlcy 


and  Coote,  p.  63. 

(x)  Co.  Litt.  42,  a.  So  wliorel 
A.  leases  to  B.,  till  A.  miikesJ.sl 
baily  of  his  manor;  mljuJgeil ij 
freehold  :  Ibid.  Hal.  ilSS.  S^l 
also  Beeson,  App.,  Burton,  l!t'r.[ 
12  C.  B.  647. 

(a)  Butt's  case,  7  Co  23,  a.| 
Saffery  v.  Elgood,  1  A.  &  E.  191. 


tate.  [Pt.  II.  Bk.  ii,  H  Oi'  !•  §  ^-l    (Chattels  Real — Leases  for  Years. 

because  nothing  of  the  said  term  was  limited  to  the  lessee  for 
life  as  remainder  to  him  and  his  executors  {h). 

There  are  certain  interests  in  land,  which  although  of  an 
oBcertain  duration,  and  therefore  in  that  respect  partici- 
pating of  the  nature  of  freehold,  are  nevertheless  chattels. 
These  are  interests  created  by  the  statute  law,  and  are  secu- 
rities for  the  payment  of  debts,  namely,  estates  by  statute 
merchant,  statute  staple,  and  by  elegit,  the  possessors  of 
which  are  said  to  bold  their  lands  as  freehold,  but  whose  in- 
terests are  really  chattel,  and  will  go  to  their  executors  and 
administrators  (c). 

Since  an  estate  of  freehold  or  inheritance  cannot  be  de- 
rived out  of  a  term  for  years,  no  words  of  limitation  can 
alter  the  nature  of  the  latter  with  respect  to  the  purpo^^es  of 
EQccession.  Thus  if  a  lease  for  years  be  made  to  a  man 
and  his  heirs,  it  shall  not  go  to  his  heirs  but  his  exe- 

Cllt018((/). 

So  if  a  lease  for  years  be  made  to  a  bishop,  parson  or  other 
«().'i'  corporation,  and  his  successors,  yet  it  will  go  to  the  exe- 
cators  of  the  lessee  :  because  a  term  for  }  oars  being  a  chattel, 
the  law  allows  none  but  personal  representatives  to  succeed 
thereto,  nor  can  this  mode  of  succession  be  altered  by  any 
limitation  of  the  party  (e). 

Again,  it  is  a  principle  of  law,  that  a  limitation  of  a  per- 
sonal estate  to  one  in  tail  vests  the  whole  in  him.  Therefore, 
where  a  term  for  years  is  devised  to  one  and  the  heirs  of  his 
Wy,  or  to  the  heirs  malo  of  his  body,  the  term,  at  the  death 
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EsUteR  by 
statute  staple, 
statute  mer- 
chant, and  by 
elegit. 


A  lease  for 
years  made  to 
one  ami  his 
heirs  shall  go 
to  the  executor 
of  the  devisee  : 


A  lease  for 
years  made  to 
a  solo  corpora- 
tion and  his 
successors  will 
go  to  his 
executors : 


lease  for  years 
devised  to  a 
man  in  tail 
shall  go  to  his 
executors : 


[l)  Qravener  v.  Parker,  Anders. 
1!);  Kd  quwre;  and  see  ante, 
p.  557. 

{<■)  Co.  Litt.  42,  a.  2  Saund.  68,  /. 
note  to  Underhill  v.  Devereux, 
Walk,  on  Conveyancing,  by  Mor- 
Ify  and  Cocte,  63.  See  also 
Wentw.  Off.  Ex.  133,  4,  5,  14tli 
eilition. 

{i)  Co.  Litt.  46,  6.  So  if  a  ter- 
mor for  yeaiB  grant  a  rent  out  of 


the  land  to  A.  and  his  heirs,  the 
same  shall  go  to  the  executor  and 
not  to  the  heir  ;  for  being  derived 
out  of  a  chattel,  it  must  be  itself 
a  mere  chattel :  Partus  sequitur 
ventrem:  Wentw.  136,  14th  edit. 

(c)  Co.  Litt.  46,  b.  Fulwood's 
case,  4  Co.  (jfi,  a.  See  Dollen  v. 
Batt,  4  C.  B.,  N.  S.  760,  as  to  what 
reservations  make  a  freehold,  and 
what  a  chattel  lease. 
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general  or 
special,  will 
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executors. 
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of  the  devisee,  shall  go  to  the  executor  and  not  to  the| 
heir  (/). 

So  if  a  lease  for  years  is  given  to  A.  and  the  heirs  male  of  I 
his  hody,  and  for  default  of  such  issue,  to  B.  and  the  heirs  | 
male  of  his  hody,  these  woids  give  to  A.  the  absolute  property  j 
in  the  whole  estate  and  interest  transmissible  to  his  personal 
representatives  {g).    In  a  case,  where  the  testator  devised 
his  real  estates  to  A.  for  life,  without  impeachment,  &c,, 
with  remainder  to  trustees  to  preserve  contingent  remainders, 
with  remainder  to  the  heirs  of  the  body  of  A.  and  by  codicil, 
reciting  the  after-purchase  of  a  leasehold  estate,  he  devised 
the  same  to  the  trustees  named  in  his  Will,  "  for  such  estate 
and  estates  and  in  such  manner  and  form  "  as  his  real  estates 
were  given  by  Will :  It  was  held  that  A.,  taking  in  estate  tail 
in  the  real  estates  under  the  Will,  was  nevertheless  entitled 
to  the  absolute  interest  in  the  leasehold  bequeathed  by  the 
codicil  (/*)• 

With  respect  to  the  limitation  of  real  estates,  where  an 
estate  for  life  is  given  to  the  ancestor,  followed  by  a  sub- 
sequent limitation  to  his  heirs  general  or  special,  the  suLse- 
quent  limitation,  as  in  the  case  just  stated,  vests  in  the 
ancestor,  and  the  heir  takes  not  by  purchase.  So  in  the 
limitation  of  leasehold  estates,  generally  speaking,  if  a  term 
for  years  be  devised  to  one  for  life,  and  afterwards  to  the 
heirs  of  his  body,  these  words  are  words  of  limitation,  aud 
the  whole  vests  in  the  first  taker,  and  is  transmissible  to  his 
executor. 

Thus,  in  Theehridge  v.  Kilhurne  (»'),  where  a  term  was 
limited  in  trust  for  S.  for  life,  and  immediately  from  and 
after  her  decease,  to  the  heirs  of  the  body  of  S.  lawfully  to 
be  begotten,  if  the  term  should  so  long  endure,  and  in  default 
of  such  issue,  then  to  B. :  liord  Hardwicke  expressed  himself 


(/)  Leonard  Lovie's  case,  10 
Co.  87,  b.  Wentw.  Off.  Ex.  136, 
14th  edit.  1  Trest.  on  EHtates,  32. 
Bee  post,  Pt.  in.  Bk.  iii.  Ch.  ii. 

§  II.  (B.) 
((/)  Leventliorpe    i',    Asliljre,    I 


Roll.  Abr.  611(L.),pL  1.  IVna 
V.  Penny,  1  Meriv.  20. 

(h)  Brouncker  v.  Ba<,'ot,  1  Mir... 
271. 

(i)  a  Ves.  Sen.  233, 


P 
11 
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olopinion  that  the  whole  term  vested  in  S.  Again  in  Garth  v. 
Bddwyn{k),  where  real  and  personal  estates  were  devised 
to  trastees,  in  trust  to  pay  the  profits  to  G.  during  his  life, 
ind  afterwards  to  pay  the  same  to  the  heirs  of  his  body,  Lord 
Budwicke  held,  that  the  personal  estate  vested  absolutely  in 
G,  by  this  limitation.  So  in  Verulam  v.  Bathurst  (l),  where 
I  testatrix  bequeathed  a  leasehold  house  and  8,0002. 
stock  to  trustees,  in  trust  to  permit  her  daughter  to  re- 
ceive the  rents  and  interest  for  life  for  her  separate  use, 
ind,  from  and  immediately  after  her  daughter's  decease,  she 
gave  the  rents  and  interest  to  the  heirs  of  the  body  of  the 
daughter  lawfully  begotten,  but  in  case  her  daughter  should 
bippen  to  die  without  any  lawful  issue  living  at  the  time  of 
lier  decease,  she  gave  the  house  and  the  stock  over ;  it  was 
leld  by  Sir  L.  Shadwell,  V.  C,  that  the  daughter  took  the 
property  absolutely. 

However,  if  there  appears  any  other  circumstance  or  clause 
in  the  Will,  to  show  the  intention  that  these  words  should  be 
words  of  purchase,  and  not  words  of  limitation,  then  it  seems 
the  ancestor  takes  for  life  only,  and  his  heir  will  take  by  pur- 
tbase  to  the  exclusion  of  his  executor  (w). 

The  chattels  real  which  go  to  the  executor  or  administrator  Leases  of 
ire  not  confined  to  terms  or  leases  of  lands,  but  extend  to  j,""^^!"' 
(tattel  interests  in  incorporeal  hereditaments,  such  as  leases  mentg. 
for  years  of  commons,  tithes,  fairs,  markets,  profits  of  leets, 
torodies  for  years,  and  the  like  (n). 

In  the  case  of  a  tenancy  from  year  to  year  as  long  as  both  Estate  of 

parties  please,  since  the  death  either  of  the  lessor  or  lessee  *«»?"«!)  yZ 

fe  not  determine  it,  the  interest  of  the  tenant  is  transmis-  goes  to  his 
.,  executor,  &o. 

able  to  his  executor  or  administrator  (o).      Therefore  due 


(i)2Ve8.  Sen.646, 
(')13Sini.  374. 

(«)  SeeFeame,  Cont.  Rem.  490, 

Hf^i'th  edition.     Doe  v.  Lyde, 

'  T.  R.  803.    Kniglit  v.  Ellis,  2 


Ch.  II.  §  II. 

(m)  Wentw.  Off.  Ex.  131,  I4th 
edition.     Godolph.   Pt.  2,  c.    13, 

8.3. 

(o)  Doe  V.  Porter,  3  T.  R.  13. 


^■'^-  C,  570.    Ex  jiarte  Sterne,      James  v.  Doan,  11  Ves.  393. 
1  fVes.  158.   Po»t,  Pt.  III.  Bk.  m. 


■  1^  I  ' 


'.i " 
( 


fei 


fiJ 


I 


600 


Leases  held  in 
joint  tenancy 
do  not  pass  to 
the  executor, 
&c. 


Tenns  for 
years  vest  in 
the  executor 
though  specifi- 
cally devised : 


he  cannot 
waive  a  lease 
though  it  be 
wortli  nothing. 


0/the  Quantity  of  an  Executor's  Estate.  [Pt.  ii.  Bk.  ii, 

notice  to  quit  must  be  given  to  the  latter  before  the  lessor  or 
his  representative  can  recover  in  ejectment  (p) ;  and  the  exe- 
cutor or  administrator  of  the  lessee  may  maintain  ejectment- 
and  it  was  held  no  objection  that  the  demise  in  the  declara- 
tion was  stated  to  be  for  seven  years  (q).  So  where  W.  H. 
being  tenant  from  year  to  year  to  Lady  H.,  died,  leaving  his 
widow  in  possession ;  and  J.  H.  some  time  afterwards  took 
out  administration  to  the  deceased,  but  the  widow  continued 
in  possession,  paying  rent  to  Lady  H.  with  the  knowledge  of 
J.  H.,  who  never  objected  to  such  payment  or  made  any  de- 
mand of  rent ;  it  was  held,  that  there  was  no  evidence  of  a 
determination  of  the  tenancy  from  year  to  year  by  operation 
of  law,  and  that  the  administrator  was  entitled  to  recover  pos- 
session from  the  widow  (r). 

If  a  lease  is  made  to  several  for  a  term  of  years,  and  one 
of  the  joint  tenants  dies,  his  interest  accrues  to  the  sur- 
vivors, and  his  executors  or  administrators  shall  take 
none  («). 

It  may  be  advisable  here  to  remark,  that  even  when  a  term 
for  years  is  specifically  devised,  it  will,  in  the  first  instance, 
vest  in  the  executor,  by  virtue  of  his  office,  for  the  usual  pur- 
poses to  which  the  testator's  assets  shall  be  applied,  and  the 
legatee  has  no  right  to  enter  without  the  executor's  special 
assent  {t). 

If  the  testator  had  a  term  for  years,  this  vests  in  tlie 
executor  or  administrator,  and  he  cannot  refuse  it  though  it 


(  p)  Parker  v.  Constable,  3  Wils. 
26.  But  where  a  tenant  from  year 
t(j  year  died,  and  a  regular  notice 
to  quit  was  served  on  the  widow, 
who  remained  in  posBession,  it 
was  held  by  Littledale,  J.,  that 
the  landlord  might  recover  in 
ejectment,  unless  it  were  shown 
that  some  other  person,  and  not 
the  widow,  was  the  executor  or 
administrator  of  the  tenant ;  and 
that  it  was  not  incumbent  on  the 


landlord  to  show  that  the  widow 
was  either  executrix  or  adminis- 
tratrix :  Rees  v.  Perrot,  4  C.  &  P. 
230. 

{q)  Doe  V.  Porter,  3  T.  R.  13. 

(r)  Doe  V.  Wood,  14  M.  &  W, 
682. 

(«)  Co.  Lit.  182,  a.  Sec  ante, 
p.  570,  et  seq. 

(t)  See  infra,  Pt.  ill.  Bk.  iii. 
Ch.  IV.  §  III. 


Ii'?' 
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before  the  lessor  or 
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).  So  where  W.H. 
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ime  afterwards  took 
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ith  the  knowledge  of 
ent  or  made  any  dc- 
was  no  evidence  of  a 
to  year  by  operation 
ititled  to  recover  pos- 

rm  of  years,  and  one 

accrues  to  the  sur- 

istrators    shall  take 

lat  even  when  a  term 
in  the  first  instance, 
ce,  for  the  usual  pur- 
be  applied,  and  the 
he  executor's  special 

s,  this  vests  in  the 
>t  refuse  it  though  it 

to  Bhow  that  the  widow 
r  executrix  or  adminis- 
kces  V.  Perrot,  4  C.  &  P. 

V.  Porter,  3  T.  R.  13. 
V.  Wood,  14  M.  &  W. 

Lit.  182,  a.     Sec  (iii/f, 

\eq. 

infra,  Pt.  ill.  Bk.  ni. 

II. 


be  worth  nothing  ;  for  the  executorship  or  administratorship 
is  entire,  and  must  be  renounced  in  toto,  or  not  at  all  (m). 

Generally  speaking,  the  Courts  of  Equity  follow  the  rules  Equitable 
of  law  in  their  construction  of  equitable  interests ;    and,  \erim. 
consequently,  the  beneficial  interests  in  a  term,  where  the 
person  entitled  to  it  has  no  higher  interest  in  the  estate,  is 
treated  as  a  chattel  interest,  and  is  transmissible  to  the  per- 
sonal representatives  in  the  same  manner  as  the  legal  estate. 
For  a  statement  of  the  interest  of  an  executor  or  administrator 
in  estates,  pur  autre  vie,  by  the   Common  Law  and  the  Estates  pwr 
statute  29  Car.  II.  c.  3,  s.  12,  and  for  the  cases  decided 
thereunder,  the  reader  is  referred  to  the  former  editions  of 
this  work  (x).     This  statute  was  repealed  by  the  Wills  Act,  Stat,  i  Vict. 
1837, 1  Vict.  c.  26,  s.  8  (which,  however,  does  not  extend  to 
any  Will  made  before  January  1,  1838),  by  which  section 
estates,  pur  autre  vie,  may  be  disposed  of  by  Will,  executed 
as  required  by  that  Act,  whether  there  shall  or  shall  not  be 
any  special  occupant  thereof,  and  of  whatever  tenure  they 
shall  be,  and  whether  the  same  shall  be  a  corporeal  or  in- 
corporeal hereditament  (y). 

And  with  respect  to  the  estate,  pur  autre  vie,  of  any  deceased 
person,  tvlio  shall  not  have  died  before  the  Ist  day  of  January, 
1838,  the  same  statute,  (after  repealing  previous  statutes 
relating  to  estates  pur  autre  vie)  proceeds  to  enact,  by  tect.  6,  Stat,  i  Vict. 
that  if  no  disposition  shall  be  made  thereof  by  Will,  and  in  '  '  "  ' 
case  there  shall  be  no  special  occupant  thereof,  it  shall  go, 
(whether  freehold  or  customary  freehold,  tenant  right, 
customary  or  copyhold  (z),  or  of  any  other  tenure,  atid  tchether 
a  corporeal  or  incorporeal  hereditament,)  to  the  executor  or 
administrator  of  the  party  that  had  the  estate  thereof  by 
virtue  of  the  grant ;  and  if  the  same  shall  come  to  the  executor 


(ii)  Billinghurst  v.  Spearman,  1 
Salt  297.  Ackland  v.  Pring,  2 
Mann.  &  Gr.  937.  As  to  his 
liability  to  pay  the  rent  and  per- 
form the  covenants  of  his  lease, 
notwitliBtanding  he  has  no  assets, 
««M  Pt.  IV.  Bk.  II.  Ch.  I.  §  II. 


(x)  Pt.  II.  Bk.  II.  Ch.  I.  §  I. 

(j/)  See  this  enactment,  verbatim, 
in  Preface, 

(z)  The  statute  of  Car.  II.  did 
not  extend  to  copyholds  :  Zouch 
V.  Forse,  7  East,  186. 


mrJ-.-^i  .'w,-!  it-fkltii  \ 
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S 


Mortgages : 


considered 
part  of  the 
personal 
estate: 


44  &  45  Vict, 
c.  41,  8.  30. 


or  administrator,  either  by  reasou  of  special  occupancy,  or  br 
virtue  of  this  Act,  it  shall  be  assets  in  his  hands,  and  ^all 
go  in  the  same  manner  as  the  personal  estate  (a). 

With  respect  to  the  title  of  an  executor  or  administrator 
of  a  mortgagee  to  the  mortgaged  property,  formerly,  at  law, 
this  depended  on  the  fact  whether  the  mortgage  was  in  fee  or 
for  yearb :  in  the  former  case  the  legal  estate  in  the  land 
descended  to  the  heir;  and  in  the  latter,  it  went,  like  auy 
other  term  for  years,  to  the  executor :  But  with  regard  to 
the  money  due  upon  the  mortgage,  it  was  fully  established  iu 
equity,  that,  in  every  case,  it  was  to  be  paid  to  the  executor 
or  administrator  of  the  mortgagee  ;  by  reason  of  the  rule  of 
equity  that  the  satisfaction  shall  accrue  to  the  fund  that 
sustained  the  loss  (6).     Consequently,  if  the  mortgage  wore 
in  fee,  the  heir  or  devisee  of  the  mortgagee  was  a  trustee  of 
the  land  for  the  executor  or  administrator ;  and  would,  upon 
application,  be  directed  to  convey  to  him  (e).     So  if  the  land 
became  irredeemable  in  the  hands  of  the  heir,  either  hy  the 
length  of  possession,  or  by  his  purchasing  the  equity  of 
redemption,  or  foreclosing,  it  nevertheless  belonged  to  the 
personal  representative,  and  the  heir  was  considered  a  trustee 
for  him  (/).    And  now  in  all  cases  of  death  after  Decem- 
ber 31,  1881,  it  is  provided  by  the  Conveyancing  Act,  1881, 
sect.  80,  that  all  estates  vested  in  any  person  solely  by  way 
of  mortgage  shall  on  his  death,  notwithstanding  any  testa- 


(a)  See  this  enactment,  verba- 
tim, post,  Pt.  IV.  Bk.  I.  Ch.  I.  In 
the  construction  of  it,  in  a  case 
where  leasehold  estates  pur  autre 
vie  were  devised  in  trust  for  A., 
his  heirs,  sequels  in  right,  execu- 
tors, administrators,  and  assigns, 
and  A.  survived  the  devisor,  and 
being  Illegitimate,  died  without 
heirs  and  intestate,  living  the 
cestui  qui  vie,  it  was  held  that  the 
section  applied  to  equitable  estates 
in  land,  and  that  the  devised 
estates   passed  under  it   to   A.'s 


administrator  (the  nominee  of  the 
Crown)  :  Reynolds  v.  Wright,  2 
De  O.  F.  &  J.  590.    25  Beav.  KXi. 

(&)  Thombrough  v.  Baker,  I 
Chonc.  Cas.  283. 

(e)  Ellis  V.  Guavas,  2  Chaiic. 
Cas.  50. 

(/)  Ibid.  Canning  v.  Hick?,  2 
Chonc.  Cas.  187.  Tabor  v.  Grover, 
2  Vem.  367.  But  it  should  seem, 
that  if  the  heir  chooses,  he  may 
pay  off  the  mortgage  money  to 
the  executor,  and  retain  the  land ; 
Clerkson  v.  Bowyer,  2  Vern.  6G. 
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mentary  disposition,  devolve  to  and  become  vested  in  his 
personal  representatives  as  if  the  same  were  a  chattel  real, 
and  for  the  purposes  of  this  section  the  personal  representa* 
tires  of  a  deceased  person  are  to  be  deemed  his  heirs  and 
assigns  within  the  meaning  of  all  trusts  and  powers. 

Bat  the  mortgagee  may,  as  between  his  real  and  personal  in  what  case 
representative,  by  a  manifest  declaration  of  his  intent,  con-  eatitled : 
vert  the  mortgage,  as  well  as  any  other  part  of  his  personal 
estate,  into  land,  and  make  it  pass  accordingly  ig).  So  if  a 
man  purchase  an  estate,  which  afterwards  proves  to  be  subject 
to  an  equity  of  redemption,  and  dies,  the  money  will  belong 
to  his  heir,  and  not  his  executor  Qi).  Again,  if  mortgage 
money  be  articled  to  be  laid  out  in  land  and  settled,  the  money 
will  be  bound  by  the  articles  (i).  So  if  the  mortgagee  in  his 
lifetime  obta;u  a  release  of  the  equity  of  redemption,  or  obtain 
an  absolute  decree  of  foreclosure,  and  enter  into  possession, 
and  after  his  death,  the  foreclosure  shall  be  opened,  or  the 
release  set  aside,  the  heir,  and  not  the  executor,  will  be 
entitled  to  the  money  {k). 

If  the  mortgagee  becomes  entitled  to  the  land  in  fee  simple,  ^•'^"^  ™<"^- 
as  if  it  descends  upon,  or  is  devised  to  him,  juestion  may 
arise  between  his  heir  and  executors,  whether  the  charge  is 
to  be  considered  as  subsisting  for  the  benefit  of  his  psrsonal 
representatives,  or  is  merged  for  the  benefit  of  the  person 
taking  the  land.  The  rule  in  these  cases  is,  that  if  it  be 
indifferent  to  the  party  in  whom  this  union  of  interest  arises, 
whether  the  charge  be  kept  on  foot,  or  not,  it  will  be  ex- 
tingaished  in  equity  upon  the  presumed  intention,  unless  an 
act  declaratory  of  a  contrary  intention,  and  consequently 
repelling  such  presumption,  be  done  by  him  (2).    But  if  a 


gage  merges ; 


(y)  Noys  V.  Mordaunt,  2  Vem. 
581.  Aide,  p  679. 

(A)  Cotton  V.  lies,  1  Vem.  271. 
Cooteon  Mortg.,  5th  ed.,  1122. 

(t)  Lawrence  v.  Beverley,  cited 
3  P.  Wms.  217,  iu  Lechniere  v. 
Carlisle. 

W  an. 


{I)  2  Powell  Dev.  146,  Jarman's 
edit.  Grice  v.  Shaw,  10  Hare,  76. 
When  the  owner  of  an  estate  has 
also  a  charge  on  it,  and  there  is 
some  intermediate  charge  or  estate 
between  his  own  charge  and  his 
ownership  in  fee,  it  may  be  reason- 
able   to   say  that  without   some 
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purpose,  beneficial  to  the  owner,  can  be  answered  by  kccpinc 
the  charge  on  foot,  so  that  the  charge  would  bo  disposable  by 
h'm,  though  the  land  would  not  (w)  :  or  a  beneficial  use 
might  have  been  made  of  it  against  a  subsequent  incum- 
brancer (n),  or  the  other  creditors  of  the  person  from  whom 
the  party  derived  the  oneratcd  estate  (o) :  in  these,  and 
similar  cases,  equity  will  consider  the  charge  as  subsistin", 
notwithstanding  that  it  may  have  been  merged  at  la\v(;)): 
and  the  rule  is  adopted  in  favour  of  the  creditors  of  the 
person  in  whom  thef.e  interests  centre  (</). 

Where  a  mortgage  deed  contains  a  power  of  sale,  with  a 
direction  that  the  surplus  produce  shall  be  paid  to  the  mort- 
gagor, his  executors  or  administrators,  if  a  sale  takes  place  in 
the  lifetime  of  the  mortgagor,  the  surplus  is  personal  estate  ; 
but  if  after  his  death,  it  is  real  estate,  as  the  equity  of  re- 
demption descends  to  the  heir-at-law  (r). 

At  common  law,  where  a  man  devised  land  to  his  exccntors 
for  payment  of  his  debts,  or  until  his  debts  were  paid,  or  till  a 
particular  sum  should  be  raised  out  of  the  rents  or  profits,  the 
executors  took  thereby  only  a  chattel  interest,  i.e.  an  estate  for 
so  many  years  as  were  necessary  to  raise  the  sum  required  (s) : 
and  this  interest  determined  when  the  rents  or  profits  would 
have  raised  the  sum,  although  the  executors  might  have  mis- 
applied them  {t).     But  by  stat.  1  Vict.  c.  26,  s.  30,  where 


special  act,  no  presumption  can  be 
made  of  an  intention  to  merge  the 
charge  in  fee ;  for  that  might  be 
against  the  interest  of  the  owner 
by  letting  in  the  intermediate 
estate  or  incumbrance  :  But  where 
the  intermediate  interest  is  created 
by  the  act  of  the  owner  himself, 
this  reasoning  has  no  application : 
Johnson  v.  Webster,  4  Dft  Q.  M. 
&  G.  474,  488,  by  Lord  Cran- 
worth. 

(m)  Thomas  v.  Kemeys,  2  Vern. 
348. 

(n)  Qwillim  v.  Holland,  cited  2 
Ves.  Jan.  263. 


(o)  Forbes  v.  Moffat,  18  Vis, 
384. 

(p)  Powell,  Dev.  uU  svpra. 
Byam  v.  Sutton,  19  Beav.  556. 

(5)  Powell  V.  Morgan,  cited  2 
Vern.  206.  Powell,  Dev.  uU  sujira. 

(r)  Wright  v.  Rose,  2  Sim.  i 
Stu.  323.  Bourne  v.  Bourne,  2 
Hare,  35. 

(s)  Kitchens  v.  Hiteiiens,  2 
Vern.  404.  Ackland  v.  Lutley, 
9  A.  &  E.  879.  Ackland  v.  Pring, 
2  M.  &  Gr.  937. 

(t)  Carter  v.  Bamadiston,  1  P. 
Wms.  509,  519.  Ackland  v.  Lnt- 
ley,  9  A.  &  E.  879, 
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any  real  estate,  (other  than  a  presentation  to  a  church),  shall  Stat,  i  Vict. 
be  devised  to  any  trustee  or  executor,  such  devise  [if  the  Will    •     •  '     • 
be  made  on  or  after  January  1, 1838]  shall  pass  the  fee  simple 
or  other  the  whole  estate  of  the  testator,  unless  a  definite 
term  of  years,  or  an  estate  of  freehold,  shall  thereby  be  given 
to  him  expressly  or  by  implication  (u). 
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jes   V.  Moffat,   18  Vis. 


SECTION  II. 

Right  of  Executors  and  Administrators',  to  Chattels  Real, 
with  relation  to  Husband  and  Wife. 

Before  quitting  the  inquiry  as  to  the  interest  which 
executors  and  administrators  have  in  the  chattels  real  of  the 
deceased,  it  is  proper  to  consider  the  subject  as  it  bears  on 
the  relation  of  husband  and  wife.  It  is  therefore  proposed 
to  investigate,  1st,  when  the  wife  survives,  the  rights  of  the 
executor  or  administrator  of  the  husband  to  her  chattels 
real:  2nd,  when  the  husband  survives,  the  rights  of  the 
administrator  of  the  wife  to  the  same. 

This  subject  has,  however,  become  of  much  less  practical  45  &  4C  Vict, 
importance  than  formerly  by  reason  of  the  Married  Women's 
Property  Act,  1882  (45  &  46  Vict.  c.  75). 

By  section  1  (1)  of  the  Married  Women's  Property  Act, 
1HS2  (45  &  46  Vict.  c.  75),  it  is  enacted  that  "  a  married 
woman  shall  in  accordance  with  the  provisions  of  this  Act  be 
capable  of  acquiring,  holdin-,',  and  disposing  by  Will  or  other- 
wise of  any  real  or  personal  property  as  her  separate  property 
in  the  same  manner  as  if  she  were  a  feme  sole  without  the 
intervention  of  any  trustee  (x). 

By  section  2  of  the  Married  Women's  Property  Act,  1882, 
every  woman  who  marries  after  the  commencement  of  that 

(it)  See  also  1  Vict.  c.  26,  s.  31.       terms  of  this  sub-section,  it  would 
(j:)  Notwithstanding    the   wide      seem  that  the  devolution  of  the 
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Act  [viz.  January  1,  1883],  is  entitled  to  have  and  to  hold  as 
her  separate  property,  and  to  dispose  of  by  Will,  or  otherwise. 
in  the  same  manner  as  if  she  were  a  feme  sole,  all  real  and 
personal  property  belonging  to  her  at  the  time  of  marriage, 


chattel/;  real  of  the  wife  is  unaltered, 
and  that  the  effect  of  the  Act  is 
merely,  1.  That  the  husband  is  de- 
prived of  the  power  of  divesting  his 
wife  of  her  chattels  real  during 
coverture,  and  2.  That  if  the  wife 
do  not  alien  her  chattels  real  in 
her  lifetime,  or  by  her  Will,  and  the 
husband  survive  her,  he  will  take 
such  chattels  real  as  are  affected 
by  the  Act,  not  as  a  marital  right, 
but  as  the  administrator  of  his 
wife.  In  other  words,  this  enact- 
ment does  not  afTect  the  devolu- 
tion of  the  wife's  property  but 
only  the  "jiis  mariti,"  and  it 
would  seem,  therefore,  that,  al- 
though under  each  of  the  above- 
mentioned  sections  (2  and  6)  the 
married  woman  is  entitled  to 
have  ard  to  hold  the  property  as 
her  Si  ,.  rate  property,  and  to  dis- 
pose of  it  "  in  manner  aforesaid," 
i.e.,  "as  if  she  were  a  feme  sole" 
(sect.  1  (1)),  the  statute  only 
means  that  she  is  to  have  the 
legal  estate  in  the  property,  and 
that,  therefore,  if  she  dies  without 
having  aliened  or  disposed  of  it 
by  Will  her  husband  will  have  no 
right  to  it  "jure  mariti,"  because 
it  never  was  his,  yet  he  will  still 
have  the  right  (continued  to  him 
by  the  Statute  of  Frauds  notwith- 
standing the  Statute  of  Distribu- 
tions) to  administration  and  en- 
joyment of  his  wife's  assets.  The 
question,  however,  remains  whether 
the  M.  W.  P.  A.,  1882,  affects 
property  acquired  before  1  Jan., 


1883,  by  a  woman  married  kfore 
that  date.  The  only  section  that 
could  operate  upon  aiuh  property 
would  seem  to  be  suction  1,  sub-s, 
(1),  above  set  out.  The  scoi)e  of 
this  sub-section  seems  to  be  to 
declare  the  status  of  a  marrieil 
woman.  The  Act  nowhere  con- 
tains any  provision  divesting  the 
husband  of  the  qualified  interest 
in  his  wife's  chattels  real  vested 
in  him  before  the  passing  of  the 
Act.  As  to  imdisposed  of  separate 
property  accrued  to  a  manied 
woman  before  the  Act,  it  has  l)een 
held  by  Stirling,  J.,  in  7iV  Lambert, 
39  C.  D.  626,  that  tiie  husband's 
right  to  such  property  is  unaffected 
by  sect.  1  (1)  of  the  M.  W.  P. 
Act,  1882.  The  learned  Judije 
points  out  that,  even  before  the 
Act,  a  married  woman  might  al- 
ways dispose  of  her  separate  pro- 
perty by  Will,  but  that,  to  the 
extent  that  she  did  not,  the  hus- 
band's right  accrued  on  her  death. 
This  right  he  held  to  be  unaffected 
by  the  Act.  The  result  as  to 
chattels  real  acquired  before  1  Jan. 
1883,  by  a  woman  married  before 
that  Act,  would  seem  to  be  that 
letters  of  administration  are  un- 
necessary in  cases  where  the  hus- 
band survives  the  wife,  unless 
indeed  the  interest  of  the  wife 
consists  of  a  mere  right  of  action. 
See  Ee  Bellamy,  25  C.  D.  620. 
Surman  v.  Wharton  [189f],  1 Q.  C 
491. 
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or  acquired  by,  or  devolving  on,  her  after  marriage,  and  by 
sect.  5  every  woman  married  before  the  commencement  of  the 
Act  [viz.  January  1,  1883],  is  entitled  to  have  and  to  hold, 
jnd  to  diijpose  of  by  Will,  or  otherwise,  in  the  same  manner 
as  if  she  were  a  feme  sole,  as  her  separate  property  all  real 
ind  personal  property,  her  title  to  which,  whether  vested,  or 
contingent,  and  whether  in  possession,  reversion,  or  remainder, 
accraes  after  the  commencement  of  the  Act  (y). 

The  effect  of  this  Act  is,  it  seems,  to  extend  the  power  which 
before  the  Act  a  married  woman  possessed  to  dispose  of 
sDch  chattels  real  as  were  settled  to  her  separate  use,  and  to 
pve  the  same  power  to  a  woman  married  before  January  1, 
1883,  in  respect  of  any  chattels  real,  her  title  to  which  accrues 
to  her  after  that  date,  and  to  a  woman  married  on,  or  after 
January  1,  1883,  in  respect  of  all  chattels  real,  whensoever 
and  howsoever  her  title  to  them  may  accrue. 

It  follows  that  if  the  wife  survive  her  husband  his  executor 
or  administrator  has  no  right  whatever  to  such  chattels, 
as  by  the  statute  are  made  the  separate  property  of  the 
wife,  hnt  the  property  in  them  remains  in,  and  survives  to, 
the  wife. 

And,  if  the  husband  survive  the  wife,  it  would  seem  that 
in  respect  of  those  chattels  real  over  which  a  wife  by  the 
statute  has  a  complete  power  of  disposal  as  if  she  were  a 
I  fme  sole,  if  she  die  intestate  without  disposing  of  them,  her 
lasband  has  a  right  to  them  as  her  administrator,  and  to  esta- 
lish  his  title  he  must  take  out  administration  to  her. 

Having  regard  to  the  numerous  cases  which  must  arise  in 

i  ttfc  case  of  chattels  real  of  the  wife  not  affected  by  the  Married 

Women's  Property  Act,  1882,  it  is  considered  convenient  to 


(y)  Women,  however,  married 
I  Wore  1  Jan.,  1883,  in  addition  to 

epovers  conferred  on  them  by 
tkis  Act  still  retain  the  same 
power  to  dispose  of  chattels  real 
settled  to  their  "  separate  use,"  or 


(if  married  on  or  after  9  Aup^., 
1870)  of  chattels  real  acquired  by 
them  as  next  of  kin  of  an  intestate, 
as  they  possessed  at  the  commence- 
ment of  this  Act :  see  sects.  19  and 
22. 
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reprint  the  text  as  it  existed  in  the  last  edition  of  this  work 
prior  to  the  passing  of  that  Act. 


1 .  Tlic  right  of 
the  husband's 
executor,  &c., 
to  the  wife's 
cliattels  real : 

if  they  remain 
in  ttatu  quo, 
and  she  sur- 
vive, she  will 
be  entitled, 
and  not  her 
husband's 
executors : 

what  Amounts 
to  a  dispiLsi- 
tiun  of  the 
wife  s  cljattela 
real  by  the 


Law  as  to  Chattels  Real  of  the  Wife  not  affected  hy  tk 
Married  Women's  Property  Act,  1882. 

As  to  the  law  previous  to  the  passing  of  the  Married 
Women's  Property  Act,  1882,  the  common  law  gives  a  quali- 
fied interest  to  the  husband  in  the  chattels  real  of  which  the 
wife  is,  or  may  be,  possessed  during  marriage,  viz.,  an  interest 
in  his  wife's  right  with  a  power  of  divesting  her  property 
during  the  coverture. 

1.  If  therefore  he  so  disposes  of  his  wife's  terms,  or  other 
chattels  real,  by  a  complete  act  in  his  lifetime,  her  right  by  , 
survivorship   will  be  defeated  (a)  :  but  if  he  leave  them  in 
statu  quo,  and  the  wife  be  the  survivor,  she  will  be  entitled  to 
them,  to  the  exclusion  of  the  executors  or  administrators  of  | 
her  husband  {b). 

It  becomes,  therefore,  necessary  to  inquire  what  shall  j 
amount  to  such  a  disposition  of  the  wife's  chattels  real  by  j 
the  husband,  as  will  exclude  her  title  by  survivorship:  ai 
as  the  object  of  this  Treatise  is  merely  to  show  what  interest  j 
the  executor  or  administrator  of  the  husband  takes  by  the 


(a)  And  since  the  same  rule  of 
property  must  prevail  in  equity  as 
in  law,  if  the  wife  in  a  case  not 
affected  by  the  M.  W.  P.  Acts 
be  entitled  to  a  term  for  years, 
held  in  tniat  for  her  benefit,  the 
assi}»nnient  or  alienation  of  it  by 
her  husband  will  bind  her  sur- 
viving him  :  Bates  v.  Dtmdy,  2 
Atk.  207.  1  Bacon,  Abr.  Baron 
and  Feme  (C.  2).  1  Roper,  Husb. 
and  Wife,  177,  2nd  edit.  :  unless 
the  husband,  before  marriage,  con- 
Bent  to  the  settlement  of  the  term 
for  her  benefit :  Sir  Edw.  Turner's 
case,  1  Vern.  7.  (See  as  to  trusts 
for  her  separate  use,  post,  Pt.  ii. 


Bk.  II.  Ch.  II.  §  III.)    So,  nfait 
from  the  M.  W.  P.  Acts,  the  cuii- 
tiitgent  reverdonary  interest  of  tlie  I 
wife  in  the  trust  of  a  term  fur 
years  may  be  sold  by  the  husbiiml; 
and  the   wife  surviving  will  \k  j 
bound  by  such   sale  though  the  j 
husband  dies  before  tlie  contin- 
gency is  determined  or  the  rever- 
sion falls  into  possession :  Donne  j 
V.  Uart,  2  Russ.  &  M.  360.   Stem,  [ 
where  the  interest  cannot  po; 
bly  vest   during    the  coverture  ;j 
Duberley  v.  Day,  16  Beav.  33. 

(b)  1   Roper,  Husb.  and  V/ife, 
173,  2nd  edit. 


m 


not  affected  by  the 


Ch.  1.  §  II.]       Chattels  Real  of  Wife. 

defeat  of  the  wife's  claim,  the  instances  selected  will  be 
confined  to  cases  where  the  question  is  between  her  and  the 
"xecutor  or  administrator,  and  not  between  her  and  an 
alienee.  The  general  principle  is,  that  the  transaction  must 
be  of  a  description  to  effect  a  complete  alteration  in  the 
nature  of  the  joint  interest  of  the  husband  and  wife  in  the 
wife's  chattels  real. 

The  Will  of  the  husband  cannot  dispose  of  the  chattels 
real  of  the  wife,  against  her  surviving  him;  for  a  .that  docs 
not  take  effect  till  after  his  death,  tho  law  takes  precedence, 
and  vests  the  term  in  the  wife  immediately  upon  his 
decease  (c). 

If  the  husband  and  wife  be  ejected  of  a  term  which  he  en- 
joyed in  her  right,  and  ho  commences  an  action  of  ejectment 
in  Ml  otcn  name,  and  obtains  judgment,  the  recovery  will 
change  the  wife's  property  in  the  term,  and  vest  it  in  the 
hi])mi(d). 

It  seems  that  if  there  is  a  dispute  between  the  hnsband, 
claiming  a  term  of  years  in  right  of  his  wife,  and  another 
person,  relative  to  the  title,  and  they  refer  the  matter  to 
arbitration,  and  an  award  is  made  of  the  term  to  tho 
husband,  the  property  in  it  will  be  changed  by  the  arbitra- 
ment, 60  as  to  amount  to  a  reduction  of  the  term  into 
possession  which  will  defeat  tho  wife's  right  by  survivor- 
ship (e). 

If  the  wife,  at  the  time  of  her  marriage,  were  a  lessee  for 
years,  and  her  husband  purchases  or  takes  a  lease  of  the 
for  both  their  lives,  that   act  will  amount  to  a  dis- 
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husband,  so 
as  to  bar  her 
right  by  sur- 
vivorship : 


the  husband's 
Will  does  not : 


W2  Black.  Comm.  434.  1 
R'iner,  Husbund  and  Wile,  174, 
M  odit. 

('0  Co.  Lit.  46,  b.  Com.  Dig. 
Baron  and  Feme  (E.  2).  Bacon, 
Abr.  tit.  Baron  and  Feme  (C.  2) ; 
Ijiit  see  Brett  v.  CuraberliviKl,  1 
K"ll.  Rep.  359,  in  whicli  Coke. 
CJ,,  says,  "  A  man  hath  a  term 
'iriglit  of  his  wife  ;  he  is  ousted 

W.E.— VOL.  I.  * 


of  it,  r.rd  brings  hi.«  action,  and 
recovers  the  same  again,  and  hath 
his  judgment ;  he  sliall  have  it  in 
utatu  quo."  See  also  note  (G)  to 
Co.  Lit.  46,  b.    Hal.  MSS. 

(e)  I  Roll  Abr.   245,  Aibitra 
ment  (i).) :   but  see   Mr.  Roper's 
note,  vol.   i,  185,   2nd  edit.,  and 
Hunter  v.  Uice,  16  East,  100. 

n  n 


effect  of  the 
hu.sl)aiid 
tiikin^  a  new 
lease  of  tho 
land  in  which 
tho  wife  lias 
a  term  : 


..■  .*« 


effect  of  bus- 
band's  pro- 
ceedings at  law 

in  his  own 
name  for  tho 
wife's  term  : 

1      ■      .-                .;             ■ 

effect  of  hus- 
band's sub- 
nLittin;;  tho 
title  to  his 
wife's  term  to 
.irbitratid!! : 

i 

J!?' 


effect  of  an 
alienation  of 
wife's  tenn  by 
husband  on  a 
condition 
which  is 
broken  and 
the  land  re- 
entered : 
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position  of  the  term :  because,  by  the  acceptance  of  the 
second  lease  the  term  is  surrendered  by  operation  of  law, 
which  surrender  the  husband  is  enabled  to  make  under  his 
general  authority  to  dispose  of  the  wife's  leases  in  posses- 
sion (/). 

If  the  husband  alone  assign  a  term  of  which  he  is  pos- 
sessed in  right  of  his  wife,  subject  to  a  condition,  anr"  entor 
for  the  condition  broken  during  the  coverture,  the  husband 
will  be  again  possessed  in  right  of  his  wife  as  before ;  and 
the  wife  being  the  survivor  may  be  entitled  (</). 

But  if  the  husband  die  before  the  condition  broken, 
his  executors  or  administrators  must  enter  for  the  breach 
of  the  condition,  and  will  hold  discharged  of  the  title  of  the 
wife  (h). 

If  the  husband  mortgages  the  wife's  term,  and  by  payment 
of  the  money  at  the  day,  the  estate  of  the  mortgagee  ceases, 
it  seems  that  the  interest  of  the  wife  in  the  term  will  not  be 
affected  (i).  If  the  money  be  not  paid  at  the  day,  the  estate 
of  the  mortgagee  becomes  absolute,  and  the  alienation  of  j 
the  term  being  complete  at  law,  the  wife's  legal  right  by 
survivorship  is  defeated ;  and  if  the  equity  of  redemption 
were  reserved  to  the  husband  alone,  it  has  been  said  that  her 
right  will  also  be  defeated  in  equity,  by  analogy  to  the  cases 
in  which  it  has  been  held  that  she  is  bound  by  the  husband's 
voluntary  assignment  of  her  equitable  chattels  real  (k).  But 
if  the  equity  of  redemption  were  reserved  to  the  husband 
and  wife   she  would  be   entitled  to  survivorship  (/) :  And 


elTect  of  hus- 
band's mort- 
gaging his 
wife's  chattels 
real: 


(/)  2  Roll.  Abr.  Surrender  (F.) 
p.  495,  pi  8.  1  Roper,  Husband 
and  Wife,  183,  2nd  edit. 

{g)  1  Roll.  Abr.  344, 1.  45—50. 
Bac,  Abr.  tit.  Baron  and  Feme, 
(C.  2).     1  Prest.  on  Abstr.  345. 

{h)  Co.  Lit.  46,  b.  Bac.  Abr.  tit. 
Baron  and  Feme  (C.  2). 

(i)  Young  V.  Radford,  Hob.  3. 
1  Roper,  Husband  and  Wife,  184, 
Jftcoh'n  edit. 


(k)  I  Roper,  Husband  and  Wife, 
184,  .Jacob's  edition.  1  Prest.  on 
Abstr.  345.  The  latter  writer  adJs 
"sed  quwre," 

(0  Pitt  V.  Pitt,  1  Turn,  Clian. 
Rop.  180  :  In  that  case  a  feme  f«V 
made  a  mortgage  of  a  leasehold 
house  and  afterwards  maiTiod ;  tin 
mortgage  was  then  transferred; 
the  liusband  joined  in  tlie  trnnrfu. 
and  covenanted  to  pay  tlie  inoiipy;  I 
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acceptauce  of  the 
operation  of  law, 

0  make  under  his 

1  leases  in  posses- 


mless  his  intention  to  defeat  her  right  can  be  collected  from 
die  particular  instruments  of  mortgage,  it  may  be  doubted 
whether  it  will  be  defeated  by  the  reservation  of  the  equity 
of  redemption  to  him  alone ;  for  that  this  mere  circumstance 
is  not  enough  to  rebut  the  ordinary  presumption  that  nothing 
more  is  intended  by  the  usual  mortgage  deed  than  that 
which  is  necessary  to  make  the  estate  a  security  for  the 
money  advanced  (m).  If  in  any  case  the  husband,  after  the 
estate  of  the  mortgagee  has  become  absolute,  pays  the  money, 
and  takes  an  assignment  to  himself,  the  property  will  be 
altered,  and  the  term  will  go  to  the  executors  of  the  husband, 
to  the  exclusion  of  the  wife  (n). 

The  power  which  the  law  gives  the  husband  to  divest  the 
whole  interest  of  his  M'ife,  in  her  chattels  real,  necessarily 
mthorizes  him  to  divest  it  partially  (o).  If,  therefore,  the 
husband  be  possessed  of  a  term  for  years  in  right  of  his 
wife,  and  he  alone  grants  an  underlease  for  a  portion  of  the 
term  reserving  rent,  he  becomes  the  actual  owner,  to  the 
extent  of  the  term  so  granted,  and  the  rent  will  form 
part  of  his  executor's  estate  ( j)) ;  but  the  residue  of  the 
original  term  will  belong  to  her,  as  undisposed  of  by  her 
husband  (q). 

Whether  the  li  isband's  agreement  to  make  an  underlease 
I  wife's  term  for  years  will  produce  the  same  effect  as 


effect  of  hus- 
band making 
an  underlease 
of  the  wife's 
term  for  years : 


aid  the  equity  ■  f  redemption  was 

reserved  to  the  hir  l)and  und  wife, 

!  their  executors,  adu     istrators,  and 

igna:  It  was  held    uit  the  wife's 

[right  by   sarvivorsli       was    not 

jfetftl  I  But  on  a  bill  Uy  the  wile 

to  redeem  the  moitgaj,'e,  the  re- 

'li'iiilition  was  decreed  on  the  terms, 

lliiit  tlie  husband'M  estate  should 

ftand  in  tlie  place  of  the  mort- 

fijei.',  lor  sums  paid  by  him  out  of 

tn  property  in  i-eduction  of  the 

|nwrt;,'aged«bt. 

(«)  Olark  ('.  Burgh,  2  CJoll.  221. 

'»)  1  Pii'st.  on  Ab«tr.  346. 

W  Bttc.  Abr.    tit.    Baron    and 


effect  of  hus- 
band's uijrre- 
ment  for  an 
underlease. 


Feme  (C.  2). 

(p)  a  Ves.  394,  by  Lord  Eldon 
in  Druce  v.  Denison.  Had  the 
husband  and  wife  joined  in  the 
lease,  the  rent  would  have  been 
incident  to  the  reversion,  as  well 
after  the  death  of  the  husband  as 
during  his  life,  and  would  have 
beloi.^'ed  to  the  wife  :  1  Prest.  on 
Abs.  345.  1  Roper,  Husband  and 
Wife,  174,  176,  2nd  edit. 

{q)  Co.  Lit.  46,  ft.  See  post, 
Pt.  II.  Bk.  III.  Ch.  I.  i;  III.  as  to 
the  party  entitled  to  arrears  of 
itiii  reserved  on  a  lease  of  the 
wife's  estate. 

R  R  2 


I;! 
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2.  Rights  of 
wife's  admi- 
nistrator to 
lier  cliattols 
real : 


those  vested 
during  cover- 
ture go  to  the 
husband  jure 
mariti  : 
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an  actual  lease,  has  never  been  expressly  decided.  The 
point  was  discussed  in  Druce  v.  Denison  (r),  though  it  became 
unnecessary  to  decide  it :  But  Lord  Eldon  (s),  intimated 
an  opinion  that  the  agreement  would  be  good  against  the 
wife,  and  that  the  rent  would  form  part  of  the  husband's 
estate  :  He  observed,  that  as  to  actual  leases  there  was  no 
doubt  that,  to  the  extent  of  the  terms  granted  the  husband 
became  owner ;  as  to  the  agreements  for  leases  his  appre- 
hension was,  that  in  a  Court  of  Equity  the  husband  was  to 
be  considered  owner  of  those  interests,  and  he  compared  it 
to  an  assignment  of  the  wife's  choses  in  action,  which, 
though  conferring  no  legal  title,  is  supported  in  equity ;  On 
the  case  coming  on  again,  his  Lordship  said,  that  he  should 
wish  a  search  to  be  made  on  the  point,  whether  it  had  ever 
been  decided  that  au  agreement  would  or  would  not  bind 
the  wife  ;  and  if  it  would,  whether  the  rent  was  to  be  paid 
to  her  or  her  husband :  If  that  point  was  untouched  by 
decision,  he  thought  it  would  be  found,  that  the  analogy  to 
other  cases  would  make  out  that  an  assignr-ent  in  equity  was 
to  this  purpose  as  good  as  an  assignment  at  law,  and  he 
referred  to  Steed  v.  Cragh  {t),  as  stating  the  principle. 

2.  The  rights  of  the  administrator  of  the  wife  to  her  | 
chattels  real  when  her  husband  survives.     If  the  husband 
do  not  alien  them  in  her  lifetime,  and  he  survive  her,  the 
law  gives  them  to  him,  at  least  all  those  of  which  be  had  j 
possession  jure  uxoris   during  the  coverture,  not  as  the  j 
administrator  of  his  wife,  but  as  a  marital  right  (»)•   "^c 
administration  to  her,  therefore,  need  be  taken  out  by  bim  for  j 
this  purpose  (x). 

,  (r)  6  Ves.  385, 

(«)  6  Ves.  395. 

(<)  9  Mod.  43. 

(u)  Secus,  as  to  a  ease  whereof 
the  wife  and  another  were  joint 
tenants  ;  for  it  shall  survive  to 
her  companion,  inasmuch  as  ho 
has  the  elder  title  to  that  of  the 
husband  :  Co.  Lit.  185,  b.  Brace- 
bridge  V.  Cook,  Plow.  416    418. 


And  if  tlie  husband  in  his  lifetime 
had  granted  a  rent-charge  out  of  ] 
the  term  the  wife  survivor  slioiiM 
avoid  the  charge  awl  all  otinr 
incumbrances,  for  she  beiiy  iIh' 
survivor  is  remitted  to  tlie  teim  | 
which    the    coverture  doi"!  imt  | 
divert  out  of  her :  Braccbridgc  i'. 
Cook,  Plow.  416,  418. 
(x)  1  Roll.  Abr.  Baron  and  Fcino 


Cb.  I.  §  II.]        Chattels  Real  oj   rVife. 

Consequently,  should  the  husband  die  without  exercising 
his  exclusive  right  of  taking  out  administration  to  her  (y),  her 
;  real  in  possession  will  go  to  his  administrator,  and 
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not  to  the  administrator  of  his  wife  (z). 
But  to  entitle  the  husband  to  the  chattels  real  of  the  »ecus,  of  those 

,  ,  ,  ,  .    T    .      1  .  .        .1  •   1  .   •      not  vcsteil. 

wife  which  were  not  vested  m  his  possession  in  her  right  in 
her  lifetime,  he  must  make  himself  her  representative,  by 
becoming  her  administrator  :  As  if  a  feme  sole  be  possessed 
of  a  chattel  real,  and  be  thereof  dispossessed,  and  then  take 
hasband,  and  die  before  recovery  of  possession,  this  right 
will  not  survive  to  the  husband,  but  go  to  the  personal 
representative  of  the  wife  (a).  Therefore  if  the  husband  die 
ffithout  obtaining  letters  of  administration,  the  right  will 
not  pass  to  his  administrator,  but  to  the  administrator  of  his 
wife  (6).  However,  such  administrator  will  be  considered  in 
equity  as  a  trustee  for  the  representative  of  the  husband  (c). 

If  the  husband  be  seised  of  an  advowson  in  right  of  his 
wife,  and  the  church  become  vacant  during  the  coverture, 
the  wife  shall  have  the  void  presentation  if  she  survive  him, 
and  the  husband  if  he  survive  her  (d),  even  though,  by  reason 
of  her  not  having  issue,  he  be  not  tenant  by  the  curtesy  (c) : 
bat  if  the  church  fell  vacant  before  coverture,  the  husband 
shall  not  have  the  turn  (/) :  i.e.  it  may  be  considered,  he 
shall  not  have  it  as  a  marital  right ;  but  still  it  will  go  to 


(H.  8).  Wrotesley  v.  Ailnms, 
Plowd.  122.  Hauchet's  case,  Dyer, 
251,  0.  Co.  Lit.  46,  b.  Ibid. 
351,  0.  lie  Bellamy,  25  C.  D. 
620.  And  the  same  of  an  eciuitable 
tirm:  Rex  v.  Holland,  Aleyn,  15, 
by  Rolle.  1  Prest.  on  Abst.  p.  343. 

(j)  See  ante,  p.  346. 

(:)  Doe  V.  Polgrean,  1  H.  Black. 
635. 

(a)  Co.  Lit.  35 1 ,  a.  The  ilhistra- 
tion  refers  to  a  mere  right  of 
utioQ  and  not  to  a  cnae  where  the 
»ife  dies  before  the  interest  vested 
in  posacBsion.    Thus  where  a  wife 


is  entitled  to  a  term  subject  to  a 
life  estate  therein  and  predeceases 
her  husband  during  the  subsis- 
tence of  the  life  estate,  it  is  not 
necessary  for  tlie  husband  to  take 
out  letters  of  administration  in 
order  to  complete  his  title  to  tho 
leaseholds  :  Ee  Bellamy,  25  C.  D. 
620.  See  also  ]3oe  v.  Polgrean, 
1  H.  Black.  535. 
(A)  Ante,  pp.  349,  350. 

(c)  Ante,  p.  349. 

(d)  Co.  Lit.  351,  ft. 
(«)  Wat«.  C.  L.  71,  72. 
(/)  Co.  Lit.  351,  6. 
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him  as  her  administrator  (c/).  It  will  be  observed  that  the 
next  presentations  to  vacant  churches  are  not  properly  chattels 
real,  but  chattels  personal,  and,  therefore,  in  strictness  do  not 
belong  to  this  part  of  the  subject  of  the  estate  of  an  executor 
or  administrator. 


SECTION   ni. 

Of  the  Estate  of  an  Executor  or  Administrator  in  Chattels 
Real  by  Condition,  Remainder,  or  Limitation. 

An  executor  or  administrator  may  become  entitled  to 
chattels  real  by  condition.  As  where  a  lease  for  years  has 
been  granted  by  the  testator,  upon  condition  that  if  the 
grantee  did  not  pay  such  a  sum  of  money,  or  do  other  acts  as 
the  testator  appointeth,  &c.,  and  the  condition  is  not  performed 
after  the  testator's  death,  now  is  the  chattel  real  come  back  to 
the  executor  {h).  So  where  the  condition  is,  that  the  testator  or 
his  executor  shall  pay  the  money  to  avoid  the  grant,  as  where 
he  mortgaged  a  lease  for  years  and  before  the  day  limited  for 
redemption  he  dies,  his  executor  is  entitled  to  redeem  at  the 
time  and  place  appointed  (i). 

Likewise  a  chattel  real  may  accrue  to  an  executor  or 
administrator  by  remainder.  Thus  a  remainder  in  a  term 
of  years,  though  it  never  vested  in  the  testator  in  possession, 
and  though  it  continue  a  remainder,  shall  go  to  his  executor, 
Where  a  lease  for  years  is  bequeathed  by  Will  to  A.  for  life, 
and  afterr-\rds  to  B.,  who  dies  before  A.,  although  B.  never 
had  the  term  in  possession,  yet  it  shall  devolve  on  his  exe- 
cutors (A;)' 

With  respect  to  contingent  and  executory  interests,  it  is 
established,  that  contingent  and  executory  estates,  and  pos- 
sibilities in  chattels  real,  accompanied  by  an  interest,  are 


(g)  See  infra,  Pt.  II.  Bk.  iir. 
Ch.  I.  §  III. 

(h)  Wentw.  Off.  Ex.  181,  14th 
edit. 


(t)  Wentw.  Off.  Ex.  181,  14th 
edit.    Toller,  164. 

(k)  Wentw.  Off.  Ex.  189,  Uth 
edit. 


ite,  [Pt.  II.  I3k.  II.  H  Cli.  I.  §  ni.'     Chattels  Real  by  Remainder. 
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itw.  Off.  Ex.  181, 14th 

ler,  164. 

itw.  Off.  Ex.  189,  Utb 


tpinsmissible  to  the  personal  representative  of  a  person  dying 
before  the  contingency  upon  which  they  depend  takes  eflfect  {I). 
Thus,  in  the  case  above  put,  where  a  lease  for  years  is  be- 
queathed to  A.  for  life,  and  after  his  death  to  B.  for  the 
residue  of  the  term,  B.  has  only  an  executory  interest  during 
the  life  of  A.;  but  this  interest  is  transmissible  to  B.'s  execu- 
tors or  administrators  (m). 

Lord  Coke  says,  that  "  if  a  man  make  a  lease  for  life  to  Lease  for  life, 
one,  the  remainder  to  his  executors  for  twenty-one  years,  the  the'elcecutore 
term  of  years  shall  vest  in  him ;  for  even  as  ancestor  and  "'  '*****• 
heir  are  correlativa  as  to  inheritance  (as  if  an  estate  for  life 
be  made  to  A.,  the  remainder  to  B.  in  tail,  the  remainder  to 
the  right  heirs  of  A.,  the  fee  vested  in  A.,  as  it  had  been 
hmited  to  him  and  his  heirs),  even  so  are  the  testators  and 
executors  correlativa  as  to  any  chattel.    And,  therefore,  if  a 
lease  for  life  be  made  to  the  testator,  the  remainder  to  his 
executors  for  years,  the  chattel  shall  vest  in  the  lessee  him- 
self, as  well  as  if  it  had  been  limited  to  him  and  his  exe- 
cutors (n). 


(/)  Feame,  554.  2  Saund.  388,  n. 
note  (9),  to  Purefoy  v.  Rogers.  See 
imt,  Pt.  n.  Bk.  ii.  Ch.  in. 

(til)  Manning's  case,  8  Co.  95. 
kmpet's  case,  10  Co.  46  :  and  see 
Mr.  Frasei's  notes  in  his  edition  of 
Coke's  Reports. 

(n)  Co.  Lit.  54,  6.  In  the 
former  editions  of  this  work 
reference  was  made  at  length  to 
tlie  cases  of  Sparke  v.  Sparke 
(Cro.  Eliz.  663) ;  Sparke  v.  Sparke 
(Cro.  Eliz.  840) ;  Crannier's  Case 
(Oyer,  309);  Finch  v.  Finch 
(Moor.  339);  and  Remington  v. 
Savage  (Moor.  745),  together  with 
the  MS.  note  by  Mr.  Serjeant 
Hill  in  his  copy  of  Viner  in 
Lincoln's  Inn  Library,  witli  a 
view  to  reconcile  the  conflicting 
ilecisions  on  this  subject.  It  is 
not  thought  desirable  to  do  more 


in  the  present  edition  than  to 
cite  the  conclusion  arrived  at  by 
Mr.  Serjeant  Hill  in  his  MS. 
note  above  referred  to  in  which  he 
says :  "  On  the  whole  the  differ- 
"  ence  seems  to  be  this,  that  if  a 
"  lease  be  made  for  life  or  years, 
"  with  a  remainder  to  the  e.ve- 
"  cutors  of  the  lessee,  it  shall  be  a 
"  vested  interest  in  the  lessee,  and, 
"consequently,  if  he  dies  intes- 
"tate  shall  go  to  his  adniinis- 
"  trator.  But  if  there  be  a  lease 
"  for  ninety-nine  years,  if  the 
"  lessee  live  so  long,  with  a  pro- 
"viso  that  if  he  die  within  the 
"  term  it  should  be  to  his 
"executors  for  forty  years,  this 
"  last  term  shall  not  vest  in  the 
"  lessee  but  in  his  executors  by 
"  purchase,  because  it  is  a  condi- 
"  tional   limitation   and    a   mere 
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Adroinistrator 
cannot  take  as 
assignee  by 
purchase. 


It  I^as  been  several  times  laid  down,  that  if  a  remainder  be 
limited  it  a  man's  exeeutora  and  assigns,  as  purchasers,  there 
his  adminisUaior  canno  take  as  assignee  (o). 


"  possibility  to  vest,  for  this  is  the 
"point  agreed  in  Cro.  Eliz.  841. 
"  Qurere  tamen  whether  it  would 
"  not  now  be  considered  as  more 
"  than  a  possibility.    See  Fearne, 


"  1617." 

(o)  See  Sparke  v.  Sparke,  Owen, 
125.  Sparke  v.  Sparke,  Cro.  Eliz. 
840,  841. 


ate.  [Pt,  n.  Bk.  ii, 
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CHAPTER    THE    SECOND. 


OF  THE   ESTATE    OP   AN    EXECUTOR    OR   ADMINISTRATOR  IN   THE 
CHATTELS   PERSONAL  OF  THE   DECEASED   IN  POSSESSION. 

Chattels  personal  are,  properly  and  strictly  speaking, 

things  mmeahle  ;  which  may  be  annexed  to,  or  attendant  on, 

the  person  of  the  owner,  and  carried  about  with  him  from 

one  part  of  the  world  to  another.     Such  are  animals,  house-  ^^1,^4  arc 

hold  stuff,  money,  jewels,  com,  garments,  and  everything  ci"****'" 

else  that  can  be  properly  put  in  motion,  and  transferred 

from  place  to  place  (a).    All  these,  and  other  things  of  the 

same  nature,  generally  speaking,  belong  to  the  estate  of  the 

executor  or  administrator. 

It  is  proposed  to  consider  this  subject  in  the  usual  divisions ; 
1.  Chattels  animate.  2.  Chattels  vegetable.  3.  Chattels 
inanimate. 


SECTION  I. 

Of  the  Estate  of  an  Executor  or  Administrator  in  Chattels 

Animate. 

Chattels  animate  may  be  sub-divided  into  such  as  are  Bomitw 
domestic  and  such  as  are  /era  natnne.  In  such  as  are  of  a  '^'"'■"'• 
nature  tame  and  domestic  (as  horses,  dogs,  kine,  sheep, 
poultry,  and  the  like),  a  man  may  have  an  absolute  property, 
and  they  are  therefore  capable  of  being  transmitted,  like  any 
other  personal  chattel,  to  his  executor  or  administrator  (b). 
In  those  of  a  wild  nature,  i.e.  such  as  are  usually  found  at  Perec  naturce : 


(a)  2  Black.  Comm.  387,  388. 

(h)  4  Bum.  E.  L.  297.  It  is 
said,  indeed,  in  Swinburne,  Pt.  7, 
s.  10,  pi.  8,  p.  929,  7th  edit,  and 
in  Noy'a  Maxims,  p.  107,  that 
iiawlfs  and  hounds  shall  go  to  the 
heir  with  the  estate.    But  it  seems 


clear  at  this  day,  that  they  would 
go  to  the  executor  or  adminis- 
trator as  chattels  personal.  "  And 
why  not  ? "  says  the  author  of  the 
Office  of  Executor  (supposed  to 
be  Mr.  Justice  Doddridge),  "  for 
although  hounds,  greyhounds,  and 


J  , 


li.  1 


1 1  i' 

liBvij  ',; 

Mr 


property  per 
industriavi  in 
animals  ferce 
naturce  goes  to 
executors : 


618  Of  the  Quantitif  of  an  Executor  s  Estate.  [I't.  ii.  Bk.  u. 

liberty  and  wandering  at  large,  generally  speaking,  a  man  can 
have  no  property  transmissible  to  his  representatives  (c). 

But  a  qualified  property  may  subsist  in  animals  of  tli. 
latter  class,  per  industriam  ho  minis,  by  a  man's  reclairain'' 
them  and  making  them  tame  by  art,  industry,  or  education, 
or  by  so  confining  them  within  his  own  immediate  power, 
that  they  cannot  escape  and  use  their  natural  liberty  (f/), 
and  the  aninaals  so  reclaimed  or  confined  belong  to  the 
executor  or  administrator.  Thus,  if  the  deceased  have  any 
tame  pigeons,  deer,  rabbits,  pheasants  or  piirtridges,  tbev 
shall  go  to  his  executors  or  administrators  :  So,  i  hough  they 
were  not  tame,  yet  if  they  were  kept  alive,  in  any  room, 
cage  or  such  like  place ;  as  fish  in  a  trunk  (e).  But  if  at 
any  time  they  regain  their  natural  liberty,  the  property 
instanti  eases,  unless  they  have  animum  reverie ndi,  which 
is  only  to  be  known  by  their  usual  custom  of  returning  (,/'). 
A  qualified  property  may  also  subsist  in  animals  force  mtim 
propter  impotentiam ;  as  in  young  pigeons,  who  though  not 
tame,  being  in  the  dovo-house,  are  not  able  to  fly  out ;  and 
they  shall  go  to  the  executors  or  administrators  ((/). 

The  animals  which  a  man  has  ratione  priiilegii  are  con- 
sidered as  incident  to  the  freehold  and  inheritance,  and  do 
not  pass  to  the  executor  or  administrator.  Thus  deer  in  a 
park  (h)  {i.e.  as  it  should  seem,  in  a  park  properly  so  called 
which  must  be  either  by  grant  or  prescription)  (i),  conies  in 


property 
propter  impo- 
tentiam in 
them. 


What  animals 
are  incident  to 
the  inherit- 
ance and  shall 
not  go  to  tho 
executor : 

Deer  in  a 
park  : 


spanieln  be  for  the  most  part  but 
things  of  pleasure,  tliat  hindereth 
not  but  they  may  be  valuable,  as 
well  as  instruments  of  music,  both 
tending  to  delight  and  exhilarate 
the  spirits  :  a  cry  of  hounds  hath, 
to  my  sense,  more  spirit  and 
vivacity  than  any  other."  Wentw. 
Off.  Ex.  143, 14th  edit. 

(c)  2  Black.  Comm.  390,  391. 

(d)  2  Black.  Comm.  390. 

(e)  Wentw.   Off.  Ex.  143,  14th 
edit. 

(/)  2  Black.  Comm.  392. 


(g)  Wentw.  Olf.  Ex.  143,  14th 
edit. 

(h)  C(».  Lit.  8,  a.  Wentw.  Off. 
Ex.  127,  14th  edition. 

(i)  Davis  v.  Powell,  Willes,  46, 
in  which  case  it  was  Iielil,  tliut 
deer  in  an  enclosed  ground,  in 
which  deer  had  been  usually  kept, 
and  which  was  therefore  called  a 
park,  might  be  distrained  for  rent. 
Anil  it  haa  been  lately  held  that 
deer  in  an  ancient  and  legal  park 
may  be  so  tame  and  reclaimed  from 
their  natural  wild  state  as  to  pa«> 


ate.  [I't.  11.  Bk,  ii.  H  Ch.  II.  §  i.]         Of  Chattels  Animate. 
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t  warren,  doves  in  a  dove-house,  will  not  go  to  the  executor  Conic?  in  a 

•   •  /7\iii  "iiTT    warren : 

or  administrator  (k).     And  the   reason   assigned   by  Lord      ^    . 
Coke,  is,  because,  without  them,  the  inheritance  would  be  dovo-hou»e: 
incomplete.    Another  uud  more  obvious  reason  mentioned 
by  Lord  Coke  in  the  same  case,  is,  that  the  deceased  had  not 
any  property  in  them  (0- 

So,  if  a  man  buys  fish,  as  carps,  bream,  tenches,  &c.,  and  Fish : 
pats  them  into  his  pond,  and  dies,  in  this  case  the  heir  who 
has  the  water  shall  have  them,  and  not  the  executors ;  but 
they  shall  go  with  the  inheritance ;  because  they  were  at 
Eberty  and  could  not  b(  "otten  without  industry,  as  by  nets 
and  other  engines  {m),  oiuerwise  (as  it  has  already  been 
said)  (h)>  if  they  are  in  a  trunk,  or  in  a  net,  or  the  like  ;  for 
then  they  are  severed  from  the  soil  (o). 

But  if  the  deceased  has  only  a  term  for  years  in  the  lands  but  if  the 
in  which  the  park,  warren,  dove-house,  or  pond  is  situate,  termor  for 
the  deer,  conies,  doves,  and  fish  will  go  to  the  executor  or  j**J*'fl*'jf  t.^ 
administrator  as  accessory  chattels,  following  the  estate  of  go  *»  *•»« 
their  principal,  viz.,  the  park,  warren,  dove-house,  or  pond  {p). 
It  must,  however,  be  understood,  that  the  executor  or  ad- 
miDistrator  can  have  no  further  interest  than  the  deceased 


tw.  Off.  Ex.  143,  14lh 


to  executors  as  personal  property  : 
Morgan  v.  Earl  of  Abergavenny, 
8  C.  B.  768.  Ford  v.  Tynte,  2 
John.  &  H.  I'M. 

(i)  Com. Dig.  Bien8(n.),  Wentw. 
Off.  Ex.  127, 14th  edition. 

(0  The  case  of  Swans,  7  Co, 
1",  h.  But  though  animals  ferce 
ulma  are  not,  while  living,  the 
personal  chattels  of  the  owner  of 
the  soil,  yet  if  they  are  found  and 
lulled  on  the  land  by  a  trespasser, 
the  qualified  property  in  them 
nlioM  noli  becomes  absolute  in 
the  owner  of  the  soil :  Blades  v. 
HipgH,  12  ('.  B.,  N.  S.  501.  13 
''■  B.,  N.  S.  844  :  Affirmed  in 
l»om.  Proc,,  11  Jurist,  N.  S.  701. 
As  to  I  OR,  sec  2  Black.  Comm. 


393.  In  Hannam  v.  Mockett,  2 
B.  &  C.  944,  Bayley,  J.,  says,  that 
bees  are  property,  and  are  the 
subject  of  larceny.  The  reader 
is  also  referred  on  these  matters 
generally,  to  the  Treatise  on  the 
Law  of  Fixtures,  &c.,  p.  167, 
et  seq.,  by  Messrs.  Amos  and 
Ferard,  from  which  excellent 
work  the  author  has  derived  great 
assistance  in  compiling  this  and 
the  following  part  of  the  present 
Book. 

(m)  Co.  Lit.  8,  a. 

(>()  Ante,  p.  618, 

(o)  Bac.  Abr.  tit.  Executors 
(H.  3),  v()l.iii.64. 

(p)  Wentw.  Off.  Ex.  127,  14th 
edit.    Ooflolph.  Pt.  2,  c.  13,  s.  4. 


■im 
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ft-' 


had  in  them,  i.e.  a  right  to  take  to  his  own  use  as  many  as 
he  pleases,  daring  his  term,  provided  he  leaves  enough  for 
the  stores ;  for  if  a  lessee  for  years  of  a  park,  vivary,  warren, 
or  dove-house,  kills  so  many  of  the  deer,  fish,  game,  or 
doves,  that  there  is  not  sufficient  left  for  the  stores,  it 
is  waste  {q),  and  will  be  equally  waste  in  his  executor  or 
administrator. 


■  ? 

h 


SECTION    II. 

Of  the  Estate  of  an  Executor  or  Administrator  in  Chattels 

Vegetable. 

What  growing  Personal  effects  of  a  vegetable  natare  are  the  fruit  or  other 
to  the  heir :  parts  of  a  plant  or  tree,  when  severed  from  the  body  of  it,  or 
the  whole  plant  or  tree  itself,  when  severed  from  the  ground  (r). 
But  unless  they  have  been  severed,  trees,  and  the  fruit  and 
produce  of  them,  from  their  intimate  connexion  with  the  soil, 
follow  the  nature  of  their  principal,  and  therefore,  when  the 
owner  of  the  land  dies,  they  descend  to  his  heir,  and  do  not 
Trees  and  fruit  pass  to  his  executor  or  administrator  {s) .  Hence  apples, 
pears,  and  other  fruits,  if  hanging  on  the  trees  at  the  time  of 
the  death  of  the  ancestor,  shall  go  to  his  heir,  and  not  to  his 
executor  or  administrator  (t).  So  it  is  of  hedges,  bushes,  &e. ; 
for  all  these  are  the  natural  or  permanent  profit  of  the  earth, 
and  are  reputed  parcel  of  the  ground  whereon  they  grow. 

Some  cases,  however,  exist,  where  even  growing  timhcr 
trees,  are,  owing  to  special  circumstances,  considered  as 
chattels,  and  as  such  will  pass  to  the  executor  or  admiuis- 
trator.  Thus,  if  tenant  in  fee  simple  grants  away  the  trees 
they  are  absolutely  passed  from  the  grantor  and  his  heirs,  and 
vested  in  the  grantee ;  and  if  the  latter  should  die  before  they 
are  felled,  they  will  go  to  his  executor  or  administrator :  for 


not  severed : 


certain  cases 
where  growing 
trees  go  to  the 
executor : 


(q)  Co.  Lit.  53,  a. 
(r)  2  Black.  Comm.  389. 
(«)  Swinb.  Pt.  7,  s,   10,  pi.  8. 
Re  Ainslie,  30  C.  D.  485. 


(0  Swinb.  Pt.  7,  s.  10,  pL  8. 
Wentw.  OflF.  Ex.  146,  147,  14th 
edit.  Rodwell  v.  Phillips,  9  M.  & 
W.  501. 


Ji 


ite.  [Pt.ii.Bk.ii.  ■  (.J,  ji  §  ii.]    In  aiattels  Vegetable— Trees. 
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vn  use  as  many  as 
leaves  enough  for 

ark,  vivary,  warren, 

3er,  fish,  game,  or 
for  the  stores,  it 

in  his  executor  or 


istrator  in  Chattels 

re  the  fruit  or  other 
n  the  body  of  it,  or 
from  the  ground  (r). 
,  and  the  fruit  and 
lexion  with  the  soil, 
therefore,  when  the 
lis  heir,  and  do  not 
(«),  Hence  apples, 
trees  at  the  time  of 
heir,  and  not  to  his 
bedges,  bushes,  Ac. ; 
profit  of  the  earth, 
reon  they  grow, 
iren  growing  timber 
aces,  considered  as 
xecutor  or  admiuis- 
rants  away  the  trees 
or  and  his  heirs,  and 
lould  die  before  they 
r  administrator:  for 

b.  Pt.  7,  8.  10,  pL  8. 
iflF.  Ex.  146,  147,  14th 
well  V.  Phillips,  9  M.  & 


in  consideration  of  law,  they  are  divided  as  chattels  from  the 
freehold  ((()•  So  where  tenant  in  fee  simple  sells  the  laud 
and  reserves  the  trees  from  the  sale,  the  trees  are  in  property 
divided  from  the  land,  although,  in  fact,  they  remain  annexed 
to  it,  and  will  pass  to  the  executors  or  administrators  of  the 
vendor  (x).  But  if  the  person  so  entitled  to  the  trees  distinct 
from  the  land,  afterwards  purchases  the  inheritance,  the  trees 
will  be  re-united  to  the  freehold  in  property,  as  they  are 
iefjcto,  and  descend  to  the  heir  (y).  Yet  if  the  tenant  in 
fee  simple  lease  the  land  for  years,  excepting  the  trees,  and 
afterwards  grants  the  trees  to  the  lessee,  they  are  not  by  this 
means  re-annexed  to  the  inheritance,  but  the  lessee  has  an 
absolute  property  in  them,  which  will  go  to  his  executors  or 
a(hninistrators  (z). 

So  if  tenant  in  tail  sells  the  trees  to  another,  they  are  a 
chattel  in  the  vendee,  and  his  executors  or  administrators 
shall  have  them  ;  and  in  such  case  also,  fictione  juris,  they 
are  severed  from  the  land ;  hut  if  the  tenant  in  tail  dies 
hefore  actual  severance,  as  to  the  issue  in  tail,  they  are  part 
of  his  inheritance,  and  shall  go  with  it,  and  the  vendee  or 
his  executor  cannot  take  them  (a).  The  law,  it  may  he 
presumed,  is  the  same  with  respect  to  the  vendee  of  a  tenant 
in  tail  after  possibility  of  issue  extinct,  or  a  tenant  for  life 
without  impeachment  of  waste  (b).  And  it  seems  that  Equity 
would  not  aflford  relief  (c). 

With  respect  to  the  property  in  trees  and  bushes  when  when  trees, 
severed,  there  seems  to  be  a  material  difference  between  such  severed  go  to 
trees  as,  by  the  general  law  of  the  land,  or  by  the  custom  of  *^®  executor. 


(«) 

173. 
edit. 

W 
63,  h. 

(!/) 
49. 

(') 
(a) 


Stukeley   v.    Butler,    Hob. 
Wentw.  Off.  Ex.  148,  14tli 
Com.  Dig.  Biens  (H). 
Herlakeiiden's  case,    4    Co. 

Wentw.  vM  supra. 
4  Co.  63,  b.    Anon.  Owen. 

4  Co.  63,  5. 

Liford's  case,  11  Co.  50,  a  : 

was  said,  timber  trees  cannot 


be  felled  with  a  goose  quill. 

(b)  Pyne  v.  Dor,  1  T.  R.  55. 
Bishop  of  London  v.  Webb,  1  P. 
Wins.  528. 

(c)  See  Treat,  on  Equity,  B.  1, 
c.  4,  s.  19,  that  no  act  of  tenant  in 
tail  shall  be  carried  into  execution 
in  a  Court  of  Equity,  any  further 
than  at  law  :  for  this  would  be  to 
repeal  the  statute  de  donis. 
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the  country  where  they  grow,  are  timber,  and  such  as  are 
not.  For  if  tenant  in  dower,  or  by  the  curtesy,  or  tenant  for 
life  or  years,  unless  he  be  so  without  impeachment  of  waste, 
cuts  down  timber  trees,  or  a  stranger  does  so,  or  the  wind 
blows  them  down,  the  trees  so  severed  shall  not  go  to  the 
tenant,  or  to  his  executor,  but  to  the  owner  of  the  first  estate 
of  inheritance  in  the  land  (d).  On  the  other  hand,  if  such  a 
tenant  cuts  down  hedges  or  trees,  not  timber,  or  they  are 
severed  by  the  act  of  God,  the  tenant  shall  have  tbeni  (e) : 
and,  consequently,  his  executor  or  administrator.  So  if  trees 
are  blown  down,  which  are  in  their  nature  timber,  but  are 
dotards  without  any  timber  in  them  (/),  or  if  such  are  wrong- 
fully severed  by  the  lessor,  they  belong  to  the  tenant,  and 
will  pass  to  his  executors  (g). 

There  nre,  however,  certain  vegetable  products  of  the 
earth,  which,  although  they  are  annexed  to  and  growing 
upon  the  land  at  the  time  of  the  occupier's  death,  yet,  as 

(rf)  Herlakenden's  case,  4  Co. 
63,  a.  B»Avick  v.  Whitfield,  3  P. 
Wins.  268 ;  in  which  case  Lord 
Chancellor  Talbot  said,  that  this 
was  so  decreed  uf  jn  the  occasion 
of  the  great  windfall  of  timber  on 
the  Cavendish  estate.  So  if  tenant 
for  life  without  iinpenchment  of 
waste  commits  equitable  waste  by 
cutting  ornamental  timber  :  Lush- 
ington  V.  Boldero,  15  Beav.  1. 
Ormonde  v.  Kynnersley,  ibid.  10. 
But  a  tenant  for  life,  though  sub- 
ject to  impeachment  for  waste,  is 
entitled  to  the  interest  of  money 
produceil  by  the  sale  of  timber 
trees  cut  by  order  of  the  Court  of 
Chancery,  on  account  of  their  being 
in  a  decaying  state,  by  reason  of 
standing  too  thickly  :  Tooker  v. 
Annesley,  5  Sim.  235.  Consett  v. 
Bell,  1  Y.  &  Coll.  C.  C.  560. 

(c)  Com.  Dig.  Bion«  (H).  Berry- 
man  V.  Peacock,  9  Bingh.  384.    A 


testator  devised  estates  on  wliich 
there  vere  plantations  of  larch 
trees.  At  the  time  of  liis  dentli  a 
great  number  of  tlie  liircli  troesliail 
been  more  or  less  blown  down  by 
e.xtraordinary  gales.  Tlie  Court 
of  Appeal  held  that,  having  regard 
to  the  maxim  quidquul  'pknktur 
solo,  solo  cedit,  tlie  jirinciiile 
applicable  was  that,  if  a  tree  was 
attached  to  the  soil,  it  was  nal 
estate,  and  if  severed,  personalty ; 
that  the  life  and  maiineT  of  growth 
of  any  particular  tree  was  no  test 
of  its  attachment  to  the  soil,  and 
that  the  degree  of  attnclmient  or 
severance  was  a  question  of  fact  in 
the  case  of  each  particular  tree : 
Re  Ainslie,  30  C.  D  48r). 

(/)  Herlakenden's  wise,  4  d. 
63,  a.  h.  Countess  of  Ciuulier- 
land's  case,  Moore,  812, 

[g)  Chaunon  v.  Patcli,  5  B,  &  C, 
807. 
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between  the  executor  or  administrator  of  the  person  seised 
of  the  inheritance,  and  the  heir,  in  some  cases,  and  between 
the  executor  or  administrator  of  the  tenant  for  life,  and  the 
remainder-man  or  reversioner,  in  others,  are  considered  by 
tlie  law  as  chattels  (/t),  and  will  pass  as  such.  These  are 
usually  called  emblements. 

The  vegetable  chattels  so  named,  are  the  corn  and  other 
"rowth  of  the  earth,  which  are  produced  annually,  not  spon- 
taneously, but  by  labour  and  indushy,  and  thence  are  called 
imctiis  industrialcs.  When  the  occupier  of  the  land,  whether 
lie  be  the  owner  of  the  inheritance  or  of  an  estate  deter- 
mining with  his  own  life,  has  sown  or  planted  the  soil  with 
tlie  intention  of  raising  a  crop  of  such  a  nature  and  dies 
before  harvest  time,  the  law  gives  to  his  executors  or  admi- 
nistrators the  profits  of  the  crop  Emblavence  dc  hied,  o~ 
Emblements,  to  compensate  for  the  labour  and  expense  of 
tilling,  manuring,  and  sowing  the  land  (i).  The  rule  is 
established  as  well  for  the  encouragement  of  husbandry  and 
tlie  public  benefit  (k),  as  on  the  consideration,  in  the  case 
of  tenant  for  life,  that  the  estate  is  determined  by  act  of 
Uod,  and  that  the  maxim  of  law  is,  adits  Dei  nciniui  facit 
Injurkm  (l). 


623 


(/i)  They  arc  in  fact  not  only  u. 
this  respect,  but  in  most  others 
looked  upon  aa  chattels :  for  the 
iiile  seems  now  to  be  established, 
that  all  those  vegetables  wliich  go 
to  the  e.xecutor,  and  not  to  the  heir, 
are  for  most  purposes  considered 
mere  chattels.  They  may  conse- 
'inently  be  seized  and  soUl  under  a 
Urn  facias;  and  the  sale  of  them 
while  growing  is  not  a  contract, 
or  Rale  of  any  lands,  tenements,  or 
hereJitainents,  or  any  interest  in 
ormrerning  them,  y/iilim  the  4th 
^ectioll  of  the  Statute  of  Frauds : 
'lilt  awle  of  goods,  wai'es,  and  mer- 
iliaiiilize,  within  the  17th  section  : 
iJM  the  judgments  of  Hayloy  and 


Littledale,  Justices,  in  Evans  v. 
Roberts,  5  B.  &  C.  829  ;  and  of 
HuUock,  B.,  in  Scorell  v.  Boxall, 
1  Younge  &  Jerv.  398.  See  also 
Jones  V.  Flint,  10  A.  &  E.  753. 
In  the  case  of  Brantom  v.  Oriliits, 
1  C.  P.  D.  349,  it  was  held  that 
growing  crops  are  nut  pei-sonal 
chattels  within  the  Bills  of  Salo 
Act,  1854,  Growing  crops,  how- 
ever, if  separately  aadgned  arc 
personal  chattels  within  the  Bills 
of  Sale  Acts,  1878  and  1882. 

(t)  Swinb.  I't.  7,  s.  10,  pi.  8. 

(Ic)  2  Black.  Conim.  122. 

(/)  By  Lord  lliirdwicke,  in  Law- 
ton  V.  Lttwton,  3  Atk.  IG. 


^■■:   1^ 


■*■  '  -'" 
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to  what 
produce  the 
doctrine  of 
emblements 
extends  : 

corn,  hemp, 
1),  t,  Silti'ron, 
kc: 

melons  :  hops  : 
potatoes : 

not  to  fruits 
growing : 

or  young  trees 
planted  : 


nursery 
grounds,  &c,: 


The  doctrine  of  emblements  extends  not  only  to  corn  and 
grain  of  all  kinds,  but  to  every  thing  of  an  artificial  and 
annual  profit,  that  is  produced  by  labour  and  manurance(m): 
as  hemp,  flax,  saflfron,  and  the  like  (u) ;  and  melons  of  all 
kinds  (o)  ;  and  hops  also,  although  they  spring  from  oM 
roots,  because  they  are  annually  manured,  and  require  culti- 
vation {])) ;  and  so  of  potatoes  (q). 

But  the  rule  does  not  apply  (as  it  has  ah'eady  appeared), 
to  fruit  growing  on  trees  (/•) ;  nor  to  the  plantation  of  trees ; 
for  the  general  rule  is,  quidqu'd  plantatar  solo,  solo  ccdit; 
and  when  a  man  plants  a  tree,  he  cannot  be  presumed  to 
plant  it  in  contemplation  of  any  present  profit ;  but  r.icrely 
with  a  prospect  of  its  being  useful  to  him  in  future,  and 
to  future  successions  of  tenants  (s).  Therefore,  if  a  man 
BOW  the  land  with  acorns,  or  plant  young  fruit  trees,  or  oak, 
elm,  ash,  or  other  trees,  these  cannot  be  compreheiidid 
under  emblements  (t).  The  case  of  trees,  shrubs,  and  other 
produce  of  their  grounds  planted  by  gardeners  and  nursery- 
men, with  an  express  view  to  sale,  may  be  mentioned  as  an 
exception  ;  for  they  are  removable  by  them  or  their  executors, 
as  emblements  are  («). 


(m)  Co.  Lit.  55,  h. 

(ji)  Ildd.  Wentw.  Off.  Ex.  147, 
14th  edition. 

(o)  Wentw.  Off.  Ex.  153,  14th 
edit.  The  author  of  thnt  book  ex- 
presses his  opinion,  that  artichokes 
go  to  the  heir,  as  they  have  not 
that  yearly  setting  or  nianurnnce 
ns  should  sever  them  in  interest 
from  the  soil :  Ibid,  sed  qumre, 

{j>)  Tlie  authorities,  however, 
do  not  prove  that  the  person  who 
jilantcd  the  young  hops,  or  his 
personal  representatives,  will  he 
entitled  to  the  first  crop,  whenever 
jyroduccd  :  Graves  v.  Weld,  5  B.  & 
Adol.  105, 120.  AS  to  Teazles,  see 
Kingshury  r.  Collins,  4  King.  202. 

(r/)  Evans  v.  Roberts,  5  B.  &  C. 
832,  by  Ijayley,  J.     It  is  said  ia 


Oodolphin,  Pt.  2,  c.  14,  s.  l.tlmt 
things  under  ground,  wlietlur  in 
gardens  or  elsewliert',  aa  carrnt-, 
parsnips,  turnips,  or  skerrets,  sluill 
go  to  tlie  heir ;  and  the  sanu'  v 
said  in  Wentw.  Oil",  Ex.  152,  Utli 
edit.,  on  the  principle  tliat  tlie 
executors  could  not  rencli  tlain 
without  digging  and  breakiii",'  the 
soil.  But  Lord  Coke  says,  that  if 
the  tenant  plant  roo^s,  his  executoi-s 
shall  have  that  year's  crop :  C". 
Lit.  55,  b.  :  and  probiihly  at  this 
day  it  would  be  so  lioUkii.  See 
2  Black.  Comni.  123. 

()•)  Ante, )).  C20. 

(s)  Gilb.  Ev.  210.  2  lllaok. 
Comni.  123. 

(0  Co.  Lit.  55  h, 

(m)  Penton  f.  Robart,  2  Ea8t,&0, 
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grasses : 


crops. 


The  growing  crop  of  grass,  even  if  sown  from  seed,  and  grass: 
though  ready  to  be  cut  for  hay,  cannot  be  taken  as  emble- 
ments ;  because,  as  it  is  said,  the  improvement  is  not  dis- 
tinguishable from  what  is  natural  product,  although  it  may 
be  increased  by  cultivation  (x).  It  seems,  however,  that  the  artificial 
artificial  grasses,  such  as  clover,  saint-foin,  and  the  like,  by 
reason  of  tha  greater  care  and  labour  necessary  for  their 
production,  are  within  the  rule  of  emblements  {y). 

But  the  doctrine  of  emblements  extends  to  a  '  "op  of  that  second  year's 
species  only  which  ordinarily  repays  the  labour,  by  which 
it  is  produced,  within  the  year  in  which  that  labour  is 
bestowed,  though  the  crop  may  in  extraordinary  seasons  be 
delayed  beyond  that  period  (?).  In  Graven  \.  Weld{o),  the 
tenant  for  a  term  determinable  upon  a  life  sowed  the  land 
in  spring,  first  with  barley  and  soon  after  with  clover :  The 
life  expired  in  the  following  summer :  In  the  autumn  the 
tenant  mowed  the  barley,  together  with  a  little  of  the 
clover  plant,  which  had  sprung  up :  The  clover  so  taken 
made  the  barley-straw  more  valuable,  by  being  mixed  with 
it :  but  the  increase  of  the  value  did  not  compensate  for  the 


in  Lord  Kenyon's  judgment :  Lee 
r.  Risdon,  7  Tuunt.  191,  in  the 
jmlgmeiit  of  Qibbs,  C.  J.  :  and  see 
llie  remark  of  Lawrence,  J.,  lu 
3  East,  44,  note  (c).  But  where  a 
tenant,  not  being  a  nurseryman 
l)y  trade,  makes  a  nursery  for 
fmit  trees,  for  the  purpose  of  trans- 
planting to  the  orchards,  he  has  no 
ri^lit  to  sell  them  :  by  Heath,  J., 
in  Wyndham  v.  "Way,  4  Taunt. 
318.  Lord  Ellenborough  held  at 
Nisi  Prius,  tliat  it  was  waste  for  an 
outgoing  tenant  of  garden  ground 
to  plough  up  strawberry  beds  in 
Inll  bearing,  although  when  he 
Mine  in  he  paid  for  them  at  a 
valuation  :  Wetherell  v.  Howells, 
1  I'anipb.  227.  And  it  was  held 
in  Empson  v.  Soden,  4  B.  &  Add. 
W.E.— VOL.   I.  * 


6i55,  that  a  tenant  (not  a  gardener 
by  trade)  cannot  remove  a  border 
of  box  planted  by  himself  on  tiie 
demised  premises :  And  in  this 
case  Littledale,  J.,  denied  that  the 
tenant  could  remove  Howers  which 
he  had  planted. 

(,i)  Gilb.  Ev.  215,  216.  See 
also  Evans  v.  Roberts,  5  B.  &  C 
829,  832,  in  the  judgment  of 
Biiyley,  J. 

(i/)  4  Burn,  E.  L.  299.  No  case 
seems  to  have  occurred  wliere  these 
matters  have  come  in  question. 
The  general  right  seems  to  have 
been  admitted  in  Graves  v.  Weld, 
ubi  supra. 

(s)  Graves  v.  Weld,  5  B.  &  Adol. 
105,  118. 

(a)  6  B.  v*!!  Adol.  106. 

B  S 
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In  what  cases 
the  extieutor  is 
entitled  tu 
eiublenients  : 

as  against  the 
heir: 
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expense  of  cultivating  the  clover,  and  a  farmer  would  not 
be  repaid  such  expense  in  the  autumn  of  the  jeur  in  which 
it  was  sown :  The  reversioner  came  into  possession  in  the 
winter,  and  took  two  crops  of  the  same  clover,  after  more 
than  a  year  had  elapsed  from  the  sowing  :  It  was  held  that 
the  tenant  was  not  entitled  to  emblements  of  either  of  these 
two  crops  :  first,  because  emblements  can  be  claimed  only  iu 
a  crop  of  a  species  which  ordinarily  repays  the  labour  by 
which  it  is  produced  within  the  year  in  which  that  labour 
is  bestowed ;  and,  secondly,  because,  even  if  the  plaintiff 
were  entitled  to  one  crop  of  the  vegetable  growing  at  the 
time  of  the  cesser  of  his  interest,  this  had  been  already  taken 
by  him  at  the  time  of  cutting  the  barley. 

It  remains  to  consider  in  what  cases  the  executor  or 
administrator  is  entitled  to  emblements.  Where  the  deceased 
was  seised  in  fee  simple  of  the  land,  his  personal  represen- 
tatives are  entitled  to  emblements  as  against  the  heir(t): 
though  not  as  against  a  dowress  (c).  So  if  the  deceased 
was  seised  in  fee  tail,  his  executor  or  administrator  is  entitled 
to  the  privilege  as  against  the  h^ir  in  tail  {d).  But  where  a 
man  is  seised  of  the  soil  as  joint-tenant,  and  dies,  the  corn, 
&c.,  sown,  goes  to  the  survivor,  and  the  moiety  shall  not  go 
to  the  executors  or  administrators  of  the  deceased  (c) :  Yet 
if  a  joint-tenant  agree  that  his  companion  shdl  occupy  and 
BOW  all  the  land,  who  sows  and  dies  before  severance,  his 
executors  shall  have  the  emblements  (/). 

It  must  be  observed,  however,  that  if  a  man  seised  in  fee 
sows  the  land  and  then  conveys  it  away,  and  dies  before 
severance,  the  crops  will  not  go  to  the  executor  of  him  who 
has  conveyed  away  the  land,  but  will  pass  with  the  soil 
as  appertaining  to  it  (//). 


Q})  Lawton  v.  Luwton,  3  Atk.  10. 

(c)  Seej)o»<,  pp.  630,631. 

(d)  Weiitw.  Off.  Ex.  U^),  14th 
edit. 

(e)  The  renson  for  this  is  that 
jdint-ti'iiaiits  are  Hupposud  to  ci'<  i'v 
on  llie  cultivation  of  the  soil  lij'  a 


joint  stock,  and  in  all  joint  sfdck, 
except  merchants',  there  is  a  mm- 
vivorship:  (iilli.  Ev.  212,  213; 
hut  see  ante,  pp.  570,  et  neii. 

:j")  ".Mii-o  V.  Portnian,  Owen, 
lOv,. 

;/!  Gili.,  ii:^-.  vU. 
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farmer  would  nut 

the  year  in  wbicli 

possession  in  the 

clover,  after  more 

:  It  was  held  that 

of  either  of  these 

be  claimed  only  iu 

ays  the  labour  by 

which  that  labour 

-en  if  the  plaintiff 

de  growing  at  the 

been  already  taken 

s  the  executor  or 
Yhere  the  deceaseJ 
personal  represeu- 
;ainst  the  heir(i): 
io  if  the  deceased 
iuistrator  is  entitled 
I  ((/) .  But  where  ii 
and  dies,  the  corn, 
noiety  shall  not  go 
!  deceased  (c) :  Yet 
n  shall  occupy  and 
fore  severance,  his 

I  man  seised  in  fee 
y,  and  dies  before 
iecutor  of  him  who 
Dass  with  the  soil 


and  in  nil  joint  stt^k, 
;haiits',  thuie  is  a  mii 
(iilb.   Ev.   21-2,  m. 
,  pp.  670,  et  neq. 
"»  V.  Portnmn,  Owoii, 


Iu  like  manner,  the  executor  of  a  tenant  iu  fee  does  not  as  against  a 
enjoy  the  right  to  emblements  as  against  a  devisee  ;  for  if 
the  land  itself  is  devised,  the  growing  crops  pass  to  the 
devisee,  and  the  executor  is  excluded  (/;)•  And  though  the 
devise  was  made  before  sowing,  and  the  devisor  afterwards 
sows,  and  dies  before  severance,  the  devisee  shall  have  them, 
and  not  the  executor  (i).  So,  if  the  testator,  being  seised 
in  fee,  sows  the  land,  aud  devises  it  to  A.  for  life,  (without 
any  remainders  over,)  and  the  testator  and  A.  both  die 
before  severance,  the  executors  of  A.  shall  liave  the  crop, 
though  A.  did  not  sow  (k).  This  rule  is  founded  upon  a 
presumption  that  it  is  the  will  of  the  testator,  that  he  who 
takes  the  land  should  take  the  crops  which  belong  to  it; 
because  every  man's  donation  shall  bo  taken  most  strongly 
against  himself  (l). 

However,  thib  distinction  between  the  heir  and  devisee, 
though  fully  established,  is  mentioned  by  Lord  EUeuborough, 
in  If'est  v.  Moore  (m),  as  capricious  enough.  And  the  pre- 
sumption may  be  rebutted  by  words  in  the  Will,  that  show 
an  intent  that  the  executor  shall  have  the  embloments  (/(). 
Thus  where  the  testator  devised  certain  estates  to  A.  in  fee, 
and  to  his  executors  all  his  money,  ivc,  stock  upon  his  farm, 
with  the  implements  of  husbandry,  and  all  other  his  personal 
estate  of  what  nature  or  kind  soever,  iu  trust,  to  pay  debts 
and  legacies,  &c.,  it  was  held  that  the  devise  of  the  stock 
upon  his  farm  carried  the  standing  crops  of  corn  growing 
there  at  the  time  of  his  death  from  the  devisee  of  the  land 
*o  the  executors ;  although  there  were  assets  sufficient  to 
pay  all  the  debts  aud  legacies  without  that  aid  ((*).     So  where 


[h]  Cooper  v.  Woolfitt,  2  H.  & 
X,  122, 

(i)  Com.  Dig.  Biens  (G.  2). 

'i)  SpL'iici'i's  case,  Winch,  ."il. 
'".  hit.  5,"),  b.  note  (2),  i'roiu  Hal. 
JISS. 

[I)  Cill).  E",  214.  On  the  sanir 
rriiiiiul,  if  a  man  weised  iu  fee  sows 
t'>liyliulil  liuiUR,  and  surrendtTs 
llitiu  to  thu  uae  of  his  wife,  imd 


dies  bol'ore  the  severance,  the  wile 
siiall  have  the  corn,  and  not  the 
executors  of  tlie  husband  :  for  this 
i.s  a  diH])(iailion  of  tlie  cum,  being 
aiijiiulfuaut  to  thu  laud  :  I  Roll. 
Abr.  727,  pi.  18.     Gilb.  Ev.  214, 

()rt)  8  Ea«t,  33!),  343. 

(?i)  8  Eiwt,  343,  by  Lord  Ellt-n- 
borongh. 

{o)  \Ve,-it  V.  Moore,  S  Eaxt,  339. 

S    H    2 


,1; 


m' 


r 


628 


Right  of 
executor  of 
tenant  for  life 
to  emblements. 


Of  the  Quantity  of  an  Executor'' s  Estate.  [Pt.  ii.  Bk.  ii. 

there  is  expressly  a  legatee  of  the  growing  crops,  or  anv 
specific  bequest  in  the  Will  which  can  apply  to  emblements, 
they  will  vest  in  the  executor,  and  after  his  assent,  in  the 
specific  legatee  ( p) . 

The  privilege  of  taking  the  emblements  is  by  no  means 
confined  to  the  case  of  the  representatives  of  a  person  seised 
of  the  inheritance,  as  against  the  heir  ;  but  the  rule  is 
general,  that  every  one  who  has  an  uncertain  estate  or 
interest,  if  his  estate  determines  by  the  act  of  God  before 
severance  of  the  crop,  shall  have  the  emblements,  or  they 
shall  go  to  his  executor  or  administrator  (q).  Therefore, 
the  executor  or  administrator  of  a  tenant  for  life  is  entitled 
to  emblencents  to  the  exclusion  of  the  remainder-man  or 
reversioner :  because  in  this  case  the  estate  of  the  tenant  is 
determined  by  the  act  of  God  (/•)•     So  if  tenant  for  years,  si 


Cox  V.  Godsalve,  6  East,  604,  note. 
Blake  v.  Gibbs,  5  Russ,  13,  in  notis. 
Kudge  V.  Winnall,  12  Beav.  357. 
h'e  Eoose,  17  C.  D.  6!}6.  See  also 
Godolphin,  Pt.  3,  c.  21,  s.  14, 
that  by  a  bequest  of  " Moveables" 
the  industrial  fruits  of  the  ground 
will  pass.  But  in  Vaisey  v.  Eey- 
nolds,  5  Russ.  12,  Sir  John  Leacli, 
M.  R.,  held  that  a  gift  of  "all 
farming  stock "  will  not  pass 
crops  on  the  ground  as  between  a 
])articiilar  and  residuary  legatee, 
and  that  learned  Judge  observed 
that  in  Cox  v.  Godsalve  and  West 
V.  Moore,  the  devisee  was  excluded 
rather  because  the  executor  was 
plainly  meant  to  take  the  whole 
personal  estate  than  from  the  mere 
force  of  the  words  "  stock  on  my 
farm."  This  case  has,  however, 
been  lately  fully  discussed  by  Sir 
George  Jessel,  M.  R.,  in  his  judg- 
ment in  Re  Rnose,  uhi  sup.,  and 
disapproved  by  him.  After  citing 
the  older  cases  he  comments  upon 
the  distinction  drawn  by  Sir  J. 
Lead,  between  Vaisey  i'.  Reynolds 


and  those  older  cases  and  says: 
"  All  I  can  say  is,  having  read  tlie 
"  case  before  Lord  Ellenbormi^li " 
(AVest  V.  Moore),  "I  think  Sir 
"  John  Leach  made  a  mistake. 
"  Lord  Ellenborcugh  says  '  stock 
"  upon  my  farm '  in  so  many 
"  words  passes  the  growing  crojis, 
"showing  that  those  were  tlic 
"  words  he  relied  upon.  I  am, 
"  therefore,  of  opini(Jii  that  IIk' 
"distinction  taken  by  Sir  Jolia 
"Leach  between  those  two  ra-ts" 
(West  V.  Moore  and  Cux  v.  (iuil- 
salve),  "and  the  case  before  iiim' 
(A^'aisey  v,  Reynolds),  "is  quite 
"  untenable." 

{p)  Cox  I'.  Godsalve,  C  En^t, 
004,  note  to  Crosby  r.  Wudswoilli. 

(q)  Com.  Dig.  Biens  (G.  2). 

(r)  Co.  Lit.  65,  b.  Where  mc 
hiinUonl  is  tenant  for  life,  and  I'V 
his  death  the  estate  of  his  tinaiil 
at  rack-rent  is  deterniiiicil,  it  '' 
enacted  by  stat.  14  &  15  Vl.t, 
c.  25,  8.  1,  that  "instead  of  clniniD 
"  to  emblements,  the  ti'nant  shall 
"  continue  to  hold  till  the  eiul  of 


te.  [Pt.  II.  Bk.  II.    I  (^^1,  II.  ^  II,]    In  Chattels  Vegetable— Emhlemmts. 

tmdiu,  vixeiit,  sows,  and  dies  before  severance,  his  executor 
shall  have  the  corn,  for  the  uncertainty  of  the  determination 
of  his  estate  (s). 

But  there  may  be  a  case  where  the  executor  of  the  tenant 
for  life  has  no  right  to  emblements,  on  account  of  the 
deceased  not  having  been  the  actual  party  who  sowed  the 
land,  and  the  consequent  failure  of  the  reason  upon  which 
the  right  is  founded.  Thus  if  A.,  seised  of  land,  sows  it 
and  then  conveys  it  or  devises  it  to  B.  for  life,  remainder  to 
C.  for  life,  and  B.  dies  before  the  corn  is  reaped,  in  this 
case  B.'s  executors  shall  not  have  the  emblements,  but 
they  shall  go  with  the  land  to  C.  (t).  And  if  A.  seised  in 
fee,  sows  land  and  conveys  it  to  B.  for  life,  remainder  to  C. 
for  life,  and  both  B.  and  C.  die  before  severance,  the  crop 
shall  not  go  to  the  executors  of  cither  B.  or  C,  but  revert 
to  A.  {u). 
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j'^i: 


"the  then  current  year,  and  the 
"new  owner  of  tlie  land  sliiill 
"be  entitled  to  a  proportion  of 
"the  rent."  AVliere  II.  held,  as 
tenant  from  year  to  year,  of  A., 
tenant  for  life,  a  cottuj^e  with 
aWit  an  acre  of  land,  which  was 
partly  cultivated  as  a  gartlen, 
m\  \mii\y  sown  witli  corn  and 
|ilaiited  with  potatoes,  and  A. 
dii'il  in  tile  middle  of  a  year  of 
H.'s  tenancy,  and  M.  thereupon 
lieeame  entitled  to  the  reversion  ; 
ami  at  the  expiration  of  the  then 
current  year  of  H.'s  tenancy,  dis- 
ti^ined  for  the  proportion  of  the 
rent  due  since  the  death  of  A.,  it 
was  held  that  the  Act  applied  to 
all  tenancies  in  re.'fpect  of  which 
there  might  he  a  claim  to  enilde- 
nient8 ;  that,  but  for  the  Act,  there 
iiiifjlit  have  been  a  substantial 
claim  to  emblements  here,  and  that 
the  premises  were,  therefore,  "  a 
farm  or  lands  "  within  section  1  ; 
and  it  was  also  held  that  that 
section  gave  a  right   to  distrain 


for  the  rent,  as  well  as  to  recover 
it  by  action  :  Ilaiues  v.  Welch, 
L.  R.,  4  C.  P.  91. 

(s)  1  Il(dl.  Abr.  Emblements 
(A.)  pi.  12,  p.  727. 

(<)  Grantham  v.  Hawley,  Hob. 
1.35.  So  if  a  niiiu  sows  land  and 
lets  it  for  life,  and  the  lessee  for 
life  dies  before  the  corn  is  severed, 
hi.s  executor  shall  not  have  it,  but 
he  in  reversion.  So  if  tenant  for 
life  sows  the  land,  and  grants 
over  his  estate,  aii<l  the  grantee 
dies  before  the  corn  is  severed, 
hii  executor  shall  not  have  it :  by 
Popham  and  Gawdy,  Justices  in 
Knevett  V.  Pool,  Cro.  Eliz.  464. 
But  if  the  devise  be  to  B.  for  life, 
without  remnindiTH  over,  and  ]J. 
dies  before  severance,  the  executor 
o^  B.  shall  have  the  corn,  though 
B.  did  not  sow  :  Winch.  Bl  (Jo. 
Litt.  f).0,  li.  note  (2),  from  Hal. 
MSS.    Anie,  p.  ()27. 

(h)  Hobart,  132,  in  maryine. 
Gilb.  £v.  2! 5  ■  but  see  the  pre- 
ceding note. 
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If  a  disseisor  sow  the  land  of  tenant  for  life,  and  the  tenant 
for  life  die,  the  executors  of  the  tenant  for  life  shall  have  the 
corn,  and  not  the  disseisor,  nor  he  in  reversion  {x). 

The  executors  or  administrators  of  the  incumbent  of  u 
benefice  would  probably  at  common  law  be  entitled  to  the 
emblements  of  the  glebe  lands ;  for  the  deceased  liad  an 
uncertain  interest  in  the  land,  which  was  determined  by  the 
act  of  God.  The  right,  however,  is  fully  established  by  the 
statute  28  Hen.  VIII.  c.  11,  which  provides  and  enacts,  Unit 
in  case  any  incumbent  happens  to  die,  and  before  his  death 
hath  caused  any  of  his  glebe  lands  to  be  manured  and  sown 
at  his  own  proper  costs  and  charges  with  any  corn  or  grain, 
that  then  in  that  case  every  such  incumbent  may  miikc  his 
testament  of  all  the  profits  of  the  corn  growing  upon  the  siiiil 
glebe  so  manured  and  sown  (//). 

If  the  successor  be  inducted  before  the  severnnoe  of  the 
emblements  from  the  ground,  the  successor  shall  Imvo  thu 
tithe  thereof;  for  although  the  executor  rc])rcscut3  the  in'isdii 
of  the  testator,  yet  he  cannot  represent  him  as  liaison, 
inasmuch  as  another  is  inducted  (0  :  Otherwise,  if  the  parson 
dies  after  amerance  from  the  ground,  and  before  the  corn  is 
carried  off  {a). 

If  tiie  husband  sows  the  ground,  and  dies,  and  the  hiir 
assigns  the  land  sown  to  the  wife  for  her  dower,  she  sliall 
have  the  crop,  and  not  the  executors  of  the  huHband:  for 
she  shall  be  in  df  opthnit  posscssionc  riri,  above  the  title  of 
the  ex('(!utor  (//).  It  was  with  reference  to  this  especiid 
privilege  of  a  dowress,  that  at  common  law  she  could  iiut, 


(.i;)  Knuvett  r.  Pool,  Ciouldrtb. 
14(),  by  Popbaiu  au<l  Feiiiier. 

{y)  This  statute  has  been  re- 
pealed but  the  repeal  probably 
does  not  aifect  the  rights  of  the 
representative  of  an  incumbent. 
A  person  who  resigns  his  living 
is  not  entitled  to  emblements: 
Bulwer  r.  Bulwer,  2  B.  &  A.  470. 
The  general  rule  (if  law  is,  that  the 
tenant  shall  not  have  emblements 
Avlirn   the  te"nncv   is   deternuncd 


by  his  own  act  ;  as  wliere  tlie 
lessee  8urren(ler.s,  or  a  woniiin  win) 
is  tenant  durante  viduitu  ■  iimiriL*, 
or  the  estate  deteriiiiiiOf  by  fni- 
feiture.^*,  conditimi  bidkuii,  i^c. : 
Com.  Dig.  liiens  (().  2).  Davis  c. 
EyUm,  7  Bingh.  l.U 

(2)  1  Boll.  A!-r.  (ifK). 

(a)  Wats.  0.  h.  51:1,  4tli  O'lit. 
3  Burn,  El.  415,  8th  edition. 

(ft)  2  Inst.  81. 
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life,  and  the  tenant 
life  shall  have  the 
sion  {x). 

e  incumbent  of  a 
be  entitled  to  the 
deceased  liad  an 
determined  by  tlie 
established  by  the 
!s  and  enacts,  that 
d  before  his  deatli 
manured  and  sown 
any  corn  or  grain. 
)ent  may  make  liis 
ving  upon  the  said 

e  severnnce  of  llie 
3or  shall  liave  the 
liriiHcnts  the  \wum 
it  him  as  imison, 
rwiso,  if  the  parson 
\  before  the  corn  is 

dies,  and  the  heir 
n-  doA\  er,  she  shull 
the  huKbanJ:  fur 
(',  above  the  title  of 
e  to  this  es[)oeiiil 
law  she  could  nut, 

aet  ;  iis  wliuic  llie 
(lers,  or  a  womaii  wliu 
•ante  viiliiitu  .  marries, 
e  deturniiiie.'  In'  f"r- 
iditiiiu  linikuii,  &c. : 
liens  (0.  2),  Davis  I'. 
lyh.  15-J. 
A)-r.  055. 

f.   L.   5l;i,  -ttii  oilit. 
115,  8tli  edition. 
81. 


according  to  the  more  general  opinion,  devise  corn  Vaich 
she  herself  bad  sown,  nor  did  it  go  to  hor  executors  or 
administrators  (c) :  but  by  the  statute  of  Merton,  20  Hen. 
ni.  c.  2,  the  representatives  of  a  tenant  in  dower,  like  those 
of  any  other  tenant  for  life,  are  entitled  to  emblements  (d). 

If  tenant  in  dower  sows  the  land,  and  takes  husband,  who 
dies  before  severance  of  the  corn,  the  dowress  shall  have  the 
crops,  and  not  the  executor  of  the  husband. 

With  respect  to  the  executor  of  a  man  seised  in  right  of  his 
wife,  the  rule  is,  that  if  he  soav  and  die  before  severance,  his 
executors  shall  have  the  emblements  (c).  And  if  husband 
and  wife  are  joint  tenants  for  life,  and  the  husband  sows,  and 
the  land  survives  to  the  wife,  it  is  also  said  that  she  shall 
have  the  corn  (/). 

The  executor  or  administrator  of  a  jointress,  like;  a  tonant 
in  dower,  is  entitled  to  emblements  of  the  estate  settled  in 
jointure ;  but  she  is  not  entitled  to  them  at  her  husband's 
death  to  the  exclusion  of  her  husband's  executors,  as  a 
dowress  is  (g). 

Upon  the  death  of  a  tenant  by  the  curtesy,  like  any  other 
tenant  for  life,  the  emblements  of  the  estate  held  by  the 
curtesy  will  go  to  his  executors  or  administrators  (/(). 

A  tenancy  at  will  (in  the  8tv|c|i  senai!  of  |i)»e  expression)  is 


Executor  of  a 
husband  of 
dowress. 


Executor  of  a 
man  seised  iu 
rif^tit  of  his 

"ife. 

I'^xcfiutor  of 
husband  when 
husband  .ind 
wife  .are  joint 
tenants. 

Right  of 
executor  of  a 
jointress  to 
emblements. 


Right  nf 
executors  (if 
tenant  by  the 
curtesy. 

Right  of 
executor  of 


(.)  Dniet.  lib.  2,  fol.  06.  2  |llst. 
81. 

{d)  See  Com.  Dig.  Biens  (G.  2), 
that  tile  statute  was  only  in  ntfirm- 
Mice  of  the  coninion  law.  If  two 
W  temmts  in  conuuon  of  laud  in 
fte,  and  one  of  them  taku.s  a  wife, 
and  dies,  and  the  wife  ja  endowed, 
fe.,  and  she  and  the  other  tenant 
in  common  sow  the  land,  &c., 
and  afterwards  she  makes  her 
cxecutoi's,  and  dies,  the  corn  not 
k'ing  severed,  now  her  executors 
sliall  have  the  corn  in  cunimon 
with  liini  who  held  in  cDUimon 
witli  tliii  tenant  in  dower :  Perk. 

(e)  Co.  Lit.  55,  b.    Swinb.  Pt.  3, 


K.  (!,  pi.  U,  anu,  7th  edition.  AU 
questions,  however,  of  the  rig! it  of 
tlie  executor  of  a  husband  to  the 
emblements  of  his  wife's  land  are 
comparatively  unimportant  since 
tlie  passing  of  the  Married 
Women's  Property  Act,  1882:  for 
since  that  Act  a  husband  can  in 
no  case  be  entitled  in  right  of  his 
wife  except  where  the  marriago 
took  jilace  and  the  title  to  the 
property  accrued  before  Jan.  Ist, 
1883. 

(/)  Co.  Litt.  55,  b. 

((/)  Fisher  r.  i'^orbes,  9  Yin.  Abr. 
tit.  Emhleinents,  pi.  R2,  p.  .'17.1, 

(h)  I  Roper,  HuHl)and  and  Wife, 
35,  2nd  edit. 


t:'  :::t- 
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determined  by  the  death  of  the  lessee,  and  his  executor  or 
administrator  will  be  entitled  to  emblements  (t). 

When  there  is  a  right  to  emblements,  the  law  gives  a  free 
entry,  egress,  and  regress,  as  much  as  is  necessary,  in  order  to 
cut  and  carry  them  away  {k).  But  the  emblements  do  not 
give  a  title  to  exclusive  occupation ;  a  id  it  is  doubted  iu 
Plowden's  queries  (l),  whether  the  executors  of  a  lessee  for 
life  shall  not  pay  rent  for  the  land  till  the  corn  is  ripe :  though, 
perhaps,  says  that  author,  the  executors  of  tenant  in  fee  simple 
shall  have  the  corn  without  paying  for  it. 

Under  the  Agricultural  Holdings  Act,  1883,  the  executors 
of  a  landlord  tenant  for  life,  who  have  been  compelled  under 
the  Act  to  pay  compensation  for  improvements  to  an  outgoing 
tenant  who  had  claimed  compensation,  and  whose  tenancy  had 
been  dfitermined  fore  the  death  of  the  landlord,  are  entitled 
to  a  charge  upon  -he  holding  in  respect  of  the  amount  which 
they  have  so  paid  {II). 


I 
I 


What  chattels 
pei'sonal 
inanimate  do 
not  pass  to  the 
executor. 


SECTION    IIL 

Of  the  Estate  of  an  Executor  or  Administrator  iw  Chattels 
Personal  Inanimate. 

As  to  chattels  personal  inanimate :  All  these  pass  to  the 
executor  and  adniini&trator :  and  although  any  one  of  them 
should  be  specifically  bequeathed  to  a  legatee,  it  will  not 
vest  in  him  till  the  executor  has  assented. 

It  is  necessary  to  attend  to  three  instances  in  which  the 
right  of  the  executor  or  administrator  to  the  chattels  personal 
inanimate  of  the  deceased  is  barred,  to  some  extent,  in  favour 
of  certain  special  claimants :  1 .  Heir-looms,  and  things  in  the 
nature  thereof,  in  respect  of  the  heir  or  successor.  2.  Fix- 
tures, in  respect  of  the  heir  or  devisee,  or  in  respect  of  the 
remainder-man  or  reversioner.  3.  Paraphernalia  and  the 
iiske,  in  respect  of  the  widow. 


(t)  Co.  Lit.  66,  b. 
ik)  Co.  Lit.  56,  a.    See  Hayliiig 
r.  tJVey,  8  Exch.  531,  545. 


(0  239' !i  Query. 
(II)  Goiigh  V.  Gough  [1891],  2 
Q.  B.  665. 


e.  [Pt.  II.  Bk.  II.   ■  a  II.  §  III.]  Of  Heir-Looms. 
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rator  in  Chattels 


1.  Ileir-looma  and  things  in  the  nature  thereof. 

It  ie  propoRod  to  consider,  1,  Heir-looms  and  things  of  1.  Heirloom*: 
tlie  same  nature,  from  which  the  executor  or  administrator 
is  excluded  in  favour  of  the  heir  or  successor.  Heir-looms 
ite  sach  goods  and  personal  chattels  as  shall  go  bi/  special 
mtom  to  the  heir  along  with  the  inheritance,  iiiid  not  to 
the  executor  or  administrator  of  the  last  proprietor.  The 
.^rmination  "  loom  "  is  of  Saxon  original,  in  which  language 
it  signifies  a  limb  or  member  :  so  that  heir-loom  is  nothing 
else  but  a  limb  or  member  of  the  inheritance  (m).  An  heir- 
j  !i)om  is  also  called  "principalium,"  a  chief  or  principal,  and 
"hiereditarium  "  (n). 

Brooke  says  (o),  that  heir-looms  are  those  things  which  what  they  aie 
I  kve  continually  gone  with  the  capital  messuage,  by  custom, 
fbich  is  the  best  thing  of  every  sort,  as  of  beds,  tables,  pots, 
PS,  and  such  like  of  dead  chattels  moveable.  And  Lord 
Coke  says  (p),  tliat  heir-looms  are  due  by  custom,  and  not  by 
k  common  law,  and  that  the  heir  may  have  an  action  for 
them  at  common  law,  and  shall  not  sue  for  them  in  the 
I  Ecclesiastical  Court.    Also  in   Spelman's  Glossary  (q),  an 

r-loom  is  defined  to  be  "  omne  utensile  robustius  quod 
[ibtedibus  non  facile  revellitur,  ideoque  ex  more  quorundam 
konm  ad  haeredem  transit  tanquam  membrum  htereditatis." 
[Aiidin  Les  Termes  de  la  Ley  (r),  (a  book  of  great  antiquity 

1  accuracy)  (s),  an  heir-loom  is  described  to  be  "any  piece 


!i     "  ■'  f.'- 


I 


strictly 


%;. 


i5    '  ;■"  '■''^:,,' 


(»i)  2  Black.  Comm.  427.  But 
linByngt;.  Byng,  10  H.  of  L.  171, 
I W  Cranwortli,  on  the  authority 
lot.'olinson  and  Webster,  said,  he 
IWicved  the  more  correct  expla- 
I  nation  of  the  word  is,  that  it  is  an 
I  olJ  Anglo-Saxon  word  signifying 
iNs  or  chattels.  According  to 
JHllier  derivation,  it  must  mean 
jwietliing  which,  though  not  by 
I  "5  own  nature  heritable,  ia  to  hove 
hlieritaldc  character  impressed  on 


it ;  an  interpretation  hardly  to  be 
reconciled  with  an  absolute  gift  to 
several  persons  as  joint- tenants : 
10  H.  of  L.  183. 

(?0  Bro.  Discent,  pi.  43.  Co.  Lit. 
18,6. 

(o)  Discent.  pi.  43. 

(p)  Co.  Lit.  18,  6. 

{q)  Voce,  Heir-loom. 

(r)  See  Treat,  on  Fixture.",  162. 

(s)  Per  Bayley,  J.,  in  Hewlins 
V.  Shippam,  h  B.  &  C.  229. 
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of  household  stuff  (ascun  parcel  des  utensils  d'un  moaso ) 
which,  by  the  custcvi  of  some  countries,  having  belonged  to 
a  house  for  certain  descents,  goes  with  the  house  (after  the 
death  of  the  owner)  unto  the  heir  and  not  to  die  executors." 
Hence  it  seems  to  follow,  that  an  heir-loom,  in  the  strict 
sense  of  the  word,  can  only  go  to  the  heir  by  force  of  a 
custom,  and  that  in  its  nature  it  is  a  chattel  distinct  from 
the  freehold.  Yet  Blackstone  (t)  says  that  heir-looms  aro 
"generally  such  things  as  cannot  be  taken  away  without 
damaging  or  dismembering  the  freehold ;  "  and  Lord  Holt 
is  leported  to  have  said  at  Nisi  Prius,  that  goods  in  gross 
cannot  be  an  heir-loom,  but  they  must  be  things  fixed  to  the 
freehold,  as  old  tables,  benches,  &c.  (it) ;  which  proposition 
is  not  only  adverse  to  the  authoritiss  above  cited,  Avitli 
regard  to  an  heir-loom  being  a  detached  chattel,  but  is  also 
liable  to  the  objection  that  the  heir  would  not  then  take  it 
by  custom,  but  as  a  thing  annexed  to  the  freehold  at  common 
law.  Moreover,  in  the  report  of  Lord  Petre  v.  llcnmji^,  by 
Lord  Raymond  (.r).  Lord  Holt  merely  says,  "  a  jewel  cannot 
be  an  heir-loom,  but  only  things  ponderous,  as  carts,  tables, 
&c."  (j/),  which  agrees  with  the  above  definition  by  Spolman, 
"  omne  utensile  rohustius." 

The  custom  which  entitles  the  heir  must  bo  titiictly 
proved  {z). 

The  ancient  jewels  of  the  Crown  are  heir-looms,  and  shall 
descend  to  the  next  successor  (a). 

If  a  man,  says  Lord  Coke  (/>),  be  seised  of  a  hoube,  and 
posecssed  of  divers  heir-looms  that,  by  custom  have  gone 
with  the  house  from  heir  to  heir,  and  by  his  Will  devisclh 
away  the  heir-looms,  this  devise  is  void ;  for  Littleton  says, 


(0  2  Comiii.  427. 

(m)  Lord  Petre  v,  Hencage,  12 
Mod.  520. 

(x)  Vol.  i.  p.  728. 

(t/)  And  Blackstone,  in  an  earlier 
part  of  his  Commentaries,  vol.  ii. 
p.  17,  says,  "an  heir-loom  or  im- 


plement of  furniture,  wliicli  by  cus- 
tom descends  to  the  lieir  t()t;i'tlier 
with  a  house,  is  neither  kiul  nor 
tenements,  but  a  more  niovealili'." 

{z)  2  Black.  Connii.  428. 

{a)  Co.  Lit.  18,  h. 

(6)  Co.  Lit.  185,  6. 
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must   be  titilcllv 


"tlie  Will  takes  effect  after  his  death,  and  by  his  death  the 
heirlooms,  by  ancient  custom,  are  vested  in  the  heir,  and 
the  law  prefers  the  custom  before  the  devise."  And  Lord 
Coke,  in  another  place  observes,  that  the  ancient  jewels  of 
the  Crown,  being  heir-looms,  are  not  devisable  by  testa- 
ment (c).  So  Lord  Macclesfield  in  Tipping  v.  Tipping  (d), 
said,  "I  take  it,  bona  paraphernalia  are  not  devisable  by  the 
husband  from  the  wife,  any  more  chan  heir-looms  from  the 
heir"  (c)-  Yet,  during  his  life,  the  owner  may  sell  or  dispose 
of  them,  as  he  may  of  the  timber  of  the  estate  (/)• 

Besides  heir-looms,  properly  so  called,  there  a"e  other 
instances  of  inanimate  personal  chattels,  which  the  law  gives 
to  the  heir,  as  part  of  his  inheritance,  and  which  may  bo 
considered  as  chattels  in  the  nature  of  heir-looras.  Thus 
monuments,  coat-armour,  the  sword,  pennons,  and  other 
ensigns  of  honour  set  up  in  memory  of  the  deceased,  shall 
go  to  the  heir  of  the  deceased,  as  heir-looms  in  the  manner 
of  an  inheritance  {g) ;  and  it  matters  not  that  thoy  are  an- 
nexed to  the  freehold,  albeit  that  is  in  the  parson  (/*).  But 
the  property  of  the  shroud  and  coffin  remains  in  the  exe- 
cutors or  other  person  who  was  at  the  charge  of  the  funeral : 
and  it  may  bo  laid  to  be  theirs,  in  an  indictment  for  stealing 
them  (t). 


but  ar<3  alien- 
able by  the 
ancestor  in  his 
lifetime. 

Chattels  in  the 
nature  of  heir- 
looms : 


monuments, 
coat-ar.tiour, 
&c.,  &c.,  set 
up  in  honour 
of  deceased : 


coffin  and 
"hroud : 


I  if 


I 

I-, 
'  .'1 


loir-looms,  and  shall 


(r)  Co.  Lit.  18,  h. 

1)1)  1  P.  Wins.  730. 

(i)  See  also  to  the  sumo  efTect, 
2  Black.  Coiuin.  4i20.  Com.  Dig. 
Bions  (B.). 

(/)  2  Black.  Comni.  429.  So  tlie 
king  may  dispose  of  the  ftiicient 
cruwii  jewels  by  patent :  Lord 
Hastiii(59  t).  Sir  ArcliibivUl  Doug- 
lii-',  Cro.  (Jar.  344,  by  Berkeley 
and  Jones. 

((/)  Coivcn's  cm  -,  12  Co.  105. 
Sw  Stubs  V.  Stubs,  1  Hiirlst.  &  C. 
2^>",  as  to  tlie  lieir's  right  to  a 
pmnt  of  arms  from  the  Heralds' 
College. 


(/t)  Co.  Lit.  18,  h.  1  Gibs.  Cod. 
544.    2  Black.  Comm.  429. 

(t)  2  Russell  on  Crimes,  5th 
edit.  256.  If  the  executor  lays  a 
grave-stone  on  the  testator  in  the 
church,  and  sets  up  coat-armour, 
and  the  vicar  or  parson  removes 
then;  or  carries  them  away,  an 
action  on  the  case  lies  for  either 
the  executor  or  the  heir  :  Godb, 
200,  by  Coke  :  i.e.  {semhr)  if  they 
were  originally  set  up  with  a 
faculty:  Seager  v.  Bowie,  1  Add. 
541  :  and  see  Spooner  v,  Brewster, 
3  Bingh,  130. 
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So  though  a  testator  devise  all  his  jewels,  &c.,  to  his  wife, 
yet  his  garter  and  collar  of  S.  S.  shall  go  to  his  heir,  in  the 
way  of  heir- looms  (/c).  So  where  land  is  held  by  the  tenure 
of  cornage,  an  ancient  horn  may  go  along  with  the  inheri- 
tance, as  an  heir-loom  (l). 

In  the  case  of  Upton  v.  Lord  Ferrers  {m),  a  question  was 
raised,  whether  the  executor,  or  the  heir-at-law  of  a  peer  of 
Parliament  having  succeeded  to  tho  peerage,  was  entitled  to 
the  Journals  of  the  House  of  Lords,  which  are  dv.rered  to 
peers ;  The  Master  of  the  Rolls  (Sir  R.  P.  Arden)  dM  not 
determine  the  point ;  but  intimated  an  opinion  that  the  heir- 
at-law  was  entitled,  observing,  that  a  bishop  gives  a  receipt 
for  the  journals  of  his  see  :  and  upon  the  death  of  a  peer,  the 
subsequent  volumes  only  are  delivered  to  the  next  lord. 

Charters  or  deeds  relating  to  the  inheritance,  are  con- 
sidered so  much~  to  savour  of  the  realty,  that  the  law  for 
some  purposes  does  not  account  them  to  be  chattels  (»),  but 
provides,  that  they  shall  follow  the  land  to  which  they  relate, 
and  shall  vest  in  the  heir,  as  incident  to  the  estate,  to  the 
exclusion  of  the  executor  or  administrator  (o).  So  far  has 
the  doctrine  of  charters  and  other  written  assurances  con- 
cerning the  realty  not  being  chattels  i^een  carried,  that 
larceny  could  not  have  been  committed  of  them  at  common 
law,  the  taking  of  them  being  considered  (as  of  other  things 
whJch  were  part  of  the  freehold),  merely  as  a  trespass  and  nut 
a  felony  {p).  The  very  box  or  chest  which  has  usually  been 
employed  for  keeping  them  partakes  of  their  nature,  and  j'oos 

(it)  Earl  of  Northumberland's 
case,  Owen,  124. 

(l)  Pusey  V.  Pusey,  1  Vem.  273. 

(m)  6  Ves.  801. 

(»)  By  a  grant  of  omnia  hoiia  et 
eatalla,  charters  concerning  the 
land  shall  not  pass  :  Perk.  s.  115. 
Touehst.  97,  98. 

(o)  Godolph.  Pt,  2,  c.  14,  s.  1. 
Wentw.  Otf.  Ex.  153, 14th  edition. 
Co.  Lit.  6,  a,  where  Lord  Coke 
calls  them  the  $intwi  of  the  land, 


(p)  2  Russell  on  Crimes,  141. 
But  this  defect  of  tlit  common  law 
was  remedied  by  stat.  7  &8  Geo.  IV, 
c.  29,  8.  23,  which,  however,  has 
been  repealed  :  and  now  by  stat. 
24  &  25  Vict.  c.  97,  s.  28,  wIidso- 
ever  sliall  steal  or  for  any  fniuilu- 
lent  purpose  destroy,  cancel,  olili- 
terate  or  conceal  tlie  whole  or  any 
part  of  any  document  of  title  tn 
lands,  shall  be  guilty  of  felony; 
2  Russell,  5th  edit.  220. 
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to  the  heir,  and  not  to  the  executov  v?) ;  and  of  that  also,  at 
common  law,   no  larceny  could  have  been    committed  (r). 
Some  writers  have  taken  a  difference,  that  the  executor  shall 
have  the  chest  unless  it  be  shut  or  sealed  («).    But  the  weight 
of  anthorities  seems  against  any  such  distinction,  and  in 
favour  of  the  heir's  general  right  (t). 
But  this  rule  applies  to  those  deeds  and  writings  only  which 
relate  to  the  freehold  and  inheritance  ;    for  such  as  regard 
terms  for  years,  goods,  chattels,  or  debts,  belong  to  the  execu- 
tor or  administrator  (h). 
Personal  property  may  also  be  devised  or  limited  in  strict  Chattels 
settlement  to   one   for   life,  with   remainder  to    sons    and  deviHe(i*as 
daughters  in   tail,    so   as    to   be    transmissible   like   heir-  l»eir-looins. 
looms  (x).    Thus  a  testator  may  devise  or  limit  in  strict 
settlement  an  estate   and  capital  mansion,   together  with 
personal  property,  as  the  plate,  pictures,  library,  furniture, 
k,  therein,  such  plate,  &c.  to  be  enjoyed,  together  with  the 
Wse  and  estate,  unalienable  by  the  devisees  in  succession, 
as  far  as  the   law   will  allov/.    But  the   chattels,  whether 
ttastees  be  interposed  or  not,  will  be  the  absolute  property 
of  the  first  person  seised  in  tail,  and  on  his  death  devolve  on 
his  executors  or  administrators  ;  and  be  conformable  to  all  the 
other  rules  concerning  executory  devisees,  so  that  the  property 
cannot  he  rendered  unalienable  longer  than  lives  in  being  and 
titenty-one  years  afterwards  {y). 
If  the  chattels,  therefore,  which  are  intended  to  go  as 


1    .  vV:,V 


t.'- 
>- 


(?)  Oodolph.  Pt.  2,  c.  14,  s.  1. 
ffeutff.  Otr.  Ex.  15G,  14th  edit. 
Com.  Dig.  Biens  (B.). 

(r)  An  action  will,  however,  lie 
>t  common  law  for  detinue  or 
trover  of  title-deeds. 

{»)  Swinb.  Pt.  6,  s.  7,  pi.  .5. 

(()  Oodolph.  Pt.  2,  c.  14,  s.  1. 
'fentff.  Off.  Ex.  156. 

(u)  Wcntw.  Off.  Ex.  153,  14tb 

I  f'lit.   Biic.  Abr.  tit.  Exors.  (H.  3). 

"the  writings  of  an  estate  are 


pawned  or  pledged  for  money,  they 
are  considered  as  chattels  in  the 
hands  of  the  creditor,  and  in  case 
of  his  decease,  they  will  go  to  his 
personal  representatives  as  the 
party  entitled  to  the  benefit  accru- 
ing from  the  lean  :  Touchst.  469. 

{x)  Co.  Lit.  18,  b,  note  (101)),  by 
Hargravo 

()/)  Ibid.  Carr  v.  Lord  Errol, 
14  Ves.  478. 
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heir-looms,  arc   merely  subject  to  the  same  limitations  as  I 
the  real  estate  limited  in  strict  settlement,  they  will  vest 
absolutely  in  the  first  tenant  in  tail,  tho  igh  he  should  die 
within  an  hour  after  his  birth,  and  will  go  to  his  persoLsdl 
representative:    Hence  as    the    real    estate   in  that  event! 
passes  over  to  the  next  remainder-man,  a  separation  between  I 
the  two  properties  ensues.     It  has  been  a  subject  of  much  I 
discussion  whether  this  will  be  obviated  by  a  mere  direction  I 
that  the  chattels  shall  go  together  with  the  laud,  "  for  sol 
long  a  time  as  the  rules  of  law  and  equity  will  permit."! 
But  the  point,  it  should  seem,  must  now  be  considered  as] 
settled,  that  this  must  be  treated  as  a  direct  and  not  as  aul 
executory  gift,  and  that,  consequently,  the  absolute  iuterestj 
in  the  chattels  will  nevertheless  vest  in  the  first  tenant  iul 
\.ail(^).     And  accordingly  in  the  case  of  liowland  v.  Mor-\ 
gan  (a),  it  was  i;uled  by  Sir  James  Wigram,  V.-C,  e  id  after- 
wards Lord  Cottenham,  C,  on  appeal,  that  a  direction  an- 
nexed to  a  bequest  of  chattels,  that  they  shall  go  as  beir- 
loums,  although  accompanied  by  a  direction  to  the  executorEU 
to  make  an  inventory  of  thtm,  does  not  render  such  bequesa 
executory,  or  give  to  a  Court  of  Equity  any  power  to  modify^ 
the  legal  effect  of  the  bequest.     In  order,  therefore,  to  preJ 
vent  the  separation,  it  is  usual,  after  subjecting  the  cLatteiaj 
to  the  same  limitations  as  the  freehold  which  they  are  to 
accompany  as  heir-looms,  to  add  a  declaration,  that  they  sbalj 
not  vest  absolutely  in  the  tenant  in  tail  by  purchase  until 
twenty-one,  or  death  under  that  age,  leaving  issue  inberitabl^ 
under  the  entail  {h). 


W 


{z)  Scaradale  v.  Curzon,  1  John. 
&  Hetn.  40.  Harringtou  v.  Harring- 
ton, L.  It.,  3  Ch.  5U4 ;  L.  E.,  6 
H.  L.  87.  Chriatie  v.  Gosling,  L. 
R.,  1  H.  L.  279.  Holmesdale  v. 
West,  L.  U.,  3  Eq.  474.  Holioway 
I).  Webber, L.R.,(iEq.  623.  Shelley 
V.  Shelley,  L.  R.,  6  Eq.  540.  Ke 
Exniouth,  23  C.  D.  158.  Re  Cress- 
well,  24  C.  D.  102.  lie  Johnston, 
20  C.  D.  538.     lie  Coruwallis,  32 


C.  D.  388.  In  the  case  of  SliclleJ 
V.  Shelley,  uhi  sup.,  it  was  lit;] J  bl 
Wood,  V.-C,  that  the  olijectiun, 
any,  to  limiting  personal  I'stiite  i 
heir-looms  whtre  there  is  no  ni 
estate  to  guide  the  liuiitations  dud 
not  apply  to  the  case  ol'  fuiiiilj 
jewels. 

(rt)  6  Hare,  4«3. 

(6)  2  Jarman  on  Wills,  fJ48,  3n 
edit.      Roydell   r.    Cioliglilly,  \\ 
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In  the  case  of  SliclloJ 
nhi  sup.,  it  was  held  1j 

C,  tlwt  the  olijection, . 

iiiting  personal  I'statt  i 
where  there  is  no  iva 

uide  the  liuiitutioiis  duei 
to    the  case  ol'  faiuill 


LordEldon,  iu  Clarke  v.  Lord  Ormonde  (c),  said  that  heir- 
looms are  a  kind  of  property  that  are  rather  favourites  of 
the  Court : — and  that,  although  no  testator  can  in  any  way 
exempt  any  part  of  his  personal  estate  from  applicability  to 
tbe  payment  of  his  debts,  nor  can  he  put  into  the  hands  of 
liis  executors  the  means  of  defending  them^^elves  at  law ; 
ret  where  a  testator  makes   a  will,  providing  that  certain 
portions  of  his  effects  shall  be  treated  as  heir-looms,  it  is  the 
I  ky  of  the  executors,  as  far  as  possible,  to  preserve  those 
■ts  of  his  property,  and  unless  compelled,  they  ought  not  to 
jpply  them  to  the  payment  of  debts  {d). 
In  the  case  of  a  corporation  sole,  as  a  bishop  or  parson, 
I  tlie  general  rule  is,  that  chattels  cannot  go  in  succession : 
tad  there  has  already  been  occasion  to  point  out  a  strong 
I  instance  of  this  doctrine,  viz.,  that  though  a  lease  for  years 
!  made  to  a  bishop  and  his  successors,  yet  it  will  go  to  his 
I  executors  (e).    But  there  are  some  exceptions  (not  only  in 
mi  of  choses  in  action,  which  will  hereafter  be  examined, 
kt)  in  cases  of  chattels  personal,  which  shall  go  to  the  suc- 
cessor of  a  corporation  sole  in  the  manner  of  heir-looms. 
Thus  it  has  been  held,  that  the  ornaments  of  the  chapel  of 
I  preceding  bishop  belong  to  the  succeeding  bishop,  and  are 
merely  in  succession  (/).     So  if  an  incumbent  enter  upon 
1  parsonage-bouse  in  which  are  hangings,  grates,  iron  backs 
to  cliimneys,  and  such  like,  not  put  up  there  by  the  last  in- 
timbent,  but  which  have  gone  from  successor  to  successor, 
llie  executor  of  the  last  incumbent  shall  not  have  them,  but 
they  shall  continue  in  the  nature  of  heir-looms;  but  if  the 
last  incumbent  fixed  them  there  only  for  his  own  convcui- 
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Executors 
ought  not  to 
apply  them 
unnecessarily 
to  the  payment 
of  debts. 


Chattels  which 
go  to  tlie  suc- 
cessor of  a  cor 
poration  sole 
in  the  manner 
of  heir-looms. 


Sim.  346,  per  Shadwell,  V.-C.  See 
Uo  Potts  V.  Potts,  1  H.  of  L.  671, 

fct  an  example  of  a  limitation  of 

tbtteU  under  which  they  do  not 

I  rat  in  the  tenant  in  tail  on  his 

th.    See  further  the  ohserva- 

llimsof  Wood,  V.-C,  on  this  case 

aliis  judgment  in  Lord  Scarsdale 


V.  Curzon  (ubi  mpra),  where  all 
the  previous  cases  are  fully  and 
most  ably  reviewed, 
(f)  1  Jacob,  114,  115. 

(d)  1  Jacob,  108. 

(e)  Ante,  p.  597. 

(/)  Corven's  case,  12  Co.  105, 
106. 


r  ^ 
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ence,  it  seems  they  shall  be  deemed  as  furniture,  or  household  I 
goods,  and  shall  go  to  his  executor  (g). 


2.  Fixtures. 


Fixtures. 


II.  Fixtures,  from  which  the  expcutor  or  administrator  is  i 
excluded  in  respect  of  the  tsir  or  devisee,  or  in  respect  of  I 
the  remainder-man   or  reversioner.    When  personal  inani- 
mate chattels  are  affixed  to  tha  freehold,  they  are  usually] 
denominated  fixtures  (/t) ;  and  the  questions  concerning  them, 
which  form  the  present  subject  of  inquiry,  have  arisen  in  ih 
Oenei-al  rule,     nature  of  exception  to  the  general  rule  of  law  with  regard  to 
tat ur^sUo^ tola  chattels   in   their   condition,   viz.,   quicquid  plantatur  soht,\ 
solo  cedit,  i.e.,  whatever  is  affixed  to  the  realty  is  thereby 
made  parcel  of  it,  and  partakes  of  all  its  incidents  and] 
properties  (i). 

It  will  perhaps  be  convenient  to  consider  in  the  first  place, 
what  is  such  an  annexation  to  the  freeh'^H  as  will  bring  a  I 
chattel  within  the  general  rule :  and  then  to  proceed  to 
inquire,  in  what  cases  the  rule  is  relaxed  with  respect  to  an 
executor  or  administrator. — In  order  to  constitute  such  an 
annexation  it  is  necessary  that  the  article  should  be  let  into 
or  united  to  the  land,  or  to  substances  previously  connected 


cedit. 


What  is  an 
annexation  of 
a  chattel  to 
the  freehold ; 


{g)  4  Bum,  E,  L.  304,  8th  edit. 

{h)  The  word  "  fixture  "  is  here 
used  to  convey  the  idea  simply  of 
annexation  to  the  freehold :  which 
sense  of  the  term  is  the  most  easy 
of  adaptation  to  the  present  Trea- 
tise. For  general  purposes,  the 
definition  given  in  the  work  of 
Messrs.  Amos  and  Ferurd  (3rd 
edit,  by  Ferard  &  Roberts,  p.  2)  is 
certainly  the  most  convenient  and 
scientific,  viz.,  "  fixtures  are  those 
personal  chattels  which  have  been 
annexed  to  land  and  which  mt  lie 
afterwards  Fevered  and  removed 
by  the  party  who   has  annexed 


them  against  the  will  of  the  owner 
of   the    freehold."     The  general 
luestion  of  the  origin  and  extent  I 
of  the  doctrine  of  "  Fixtures "  was  I 
fully    discussed    in   the  case  (if  I 
Bishop  V.  Elliott,  10  Exch.  49(i,j 
S.  C.  in  Cam.  Scacc.  11  Exch.  Hi). 
(i)  See  the  judgment  of  Loixl 
Hardwicke,  C,  in  Dudley  v.  Wurde,  I 
Ambl.   113,  and  of  Loid  Ellen- 
borough,  in  Elwcs  V.  Ma-",  3  East, 
51.     S.  C.  2  Smith's  Leading  Case*,  j 
This  rule  is  always  open  to  varia- 
1i"ii    by    agreement    of  parties: 
\\  ood  V.  Hewett,  8  Q.  B.  913, 


[k)  Amos  &  Ferard  oa  Fixtures, 
3nl  eilit.  p.  3.  Wilde  v.  Water.*, 
liiC.  B.  637. 

(OEuU.  N.P.  34. 

(ra)  In  Buller,  it  is  said  to  liave 
Wen  hulden,  that  l»e  ini^lit  do  so 
Wtlie  euatoni  of  the  country  ;  but 
Lonl EiU'iiborouf^h,  in  adveitini;  to 
tlu'  case  (in  Elwea  v.  Maw,  3  East, 
5%  observes,  that  the  tenant  n»ij,dit 
liiive  ilnne  so  without  any  custom  ; 
k  the  terms  of  the  statement  e.\- 
tliiile  tlie  things  from  beinj;  con- 
siilered  as  fixtures. 

(n)  Penry  r.  Brown,  2  Stark.  N. 
P.  t'.  40:3.  In  this  case  the  tenant 
hi  cdvenanted  to  repair  and  keep 
iniipair  the  premises,  and  all  the 
wttions,  buildings,  and  iniprove- 
W.E.— vor„  I. 


ments,  which  might  be  erected 
thereon  during  the  terms  and  yield 
up  the  came  in  good  and  sufficient 
repair. 

(o)  6  T.  R.  377. 

Ip)  So  in  R.  ('.  Otley,  Suffolk,  1 
P>.  &  A.  IGl,  a  pauper  rented  a 
windmill,  and  a  brickbuilt  cottage 
and  garden,  at  the  rent  of  30/. 
per  annum  for  six  years,  and  dur- 
ing that  time  lield  and  occupied 
the  same,  and  actually  paid  that 
rent,  and  was  rated  to  and  paid 
the  rates  for  the  relief  of  the  poor ; 
The  cottage  and  garden,  with  the 
mill,  were  together  of  more  than 
the  annual  value  of  lOl.,  but  exclu- 
sive of  the  mill,  they  wne  not  of 
that  annual  value  :  The  mill  was 
T  T 


.r  "- 


If.' ■••: 


Cli.  II.  §  in.]  Of  Future.'i. 

therewith.  It  is  not  enough  that  it  has  been  laid  upon  the 
land,  and  brought  into  contact  with  it:  The  rule  requires 
something  more  than  mere  juxta-position ;  as,  that  the  soil 
shall  have  been  displaced  for  the  purpose  of  receiving  the 
article,  or  that  the  chattel  should  be  cemented,  or  otherwise 
fastened  to  some  fabric  previously  attached  to  the  ground  (k). 
.\s  an  illustration  may  be  mentioned  the  case  of  Culling 
T.  Tuffnall  (l)  before  Treby,  C.J.,  at  Nisi  Prius,  where  it  was 
holden  that  the  tenant,  who  had  erected  a  barn  upon  the 
premises,  and  put  it  upon  pattens  and  blocks  of  timber  lying 
upon  the  ground,  but  not  ^fixed  it  in  or  to  the  ground,  might 
take  it  away  at  the  end  of  his  term  (m).  On  the  other  hand, 
where  the  tenant  had  erected  a  verandah,  the  lower  part  of 
ffhich  was  attached  to  posts  which  were  fixed  in  the  ground, 
Abbot,  J.,  held  that  the  tenant  could  not  remove  any  part 
ofit(H).  In  the  case  of  It.  v.  Londonthorpe  (o),  where  a 
tenant  had  built  on  part  of  the  land  a  post  windmill  con- 
structed upon  cross  traces,  laid  upon  brick  pillars,  but  not 
attached  or  aifixed  thereto ;  the  Court  held,  that  the  wind- 
mill was  a  mere  chattel,  and  not  to  be  considered  as  connected 
with  the  land  ( p).     And  generally,  where  the  buildings  are 
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not  let  into  the  soil,  but  merely  rest  upon  blocks  or  pattens, 
they  continue  mere  chattels  (q).  It  is  obvious  thut,  in  similar 
cases,  where  it  is  a  conclusion  of  fact  that  the  conuection 
with  the  soil  does  not  amount  to  an  actual  annexation,  the 
property  continues  in  every  respect  a  mere  chattel,  and  will 
pass  as  such  to  the  executors  and  administrators. 

Moreover,  the  object  and  purpose  of  the  annexation  must 
be  regarded :  For  if  a  chattel  be  fixed  to  a  building,  merely 
for  the  more  complete  enjoyment  and  use  of  it  as  a  vhnM, 
it  still,  it  should  seem,  remains  a  chattel,  notwithstanding  it 
is  annexed  to  the  freehold ;  and  is  never  a  part  of  it,  any 
more  than  a  carpet  which  is  attached  to  the  floor  by  nails  for 
the  pu:p08e  of  keeping  it  stretched  out :  And  on  this  prin- 
ciple, it  was  held,  that  cotton  spinning  machines,  screwed 
into,  and  fixed  firmly  to,  the  floor,  were  chattels  and  dis- 
trainable  for  rent  (r). 

But  there  naay  be  a  sort  of  constructive  annexation  of  a 
chattel  not  actually  affixed  to  the  freehold  :  as  if  a  man  has 
a  mill,  and  the  miller  takes  a  stone  out  of  the  mill,  to  the 


of  wood,  and  had  a  foundation  of 
brick ;  but  the  wood-work  was 
not  inserted  in  the  brick-loundu- 
tion,  but  rested  upon  it  by  its  own 
weight  alone  :  No  part  of  the  ma- 
chinery of  the  mill  touched  the 
ground  or  any  part  of  the  founda- 
tion :  It  was  held  that  the  wind- 
mill, not  being  affixed  to  the  free- 
hold, nor  to  anything  connected 
with  it,  was  not  parcel  of  a  tene- 
ment, and,  consequently,  that  the 
pauper  gained  no  settlement. 
Again  in  Wansbrough  v.  Maton, 
4  A.  &  £.  884,  it  was  held  that  a 
tenant  wa»  entitled,  at  the  expira- 
tion of  his  term,  to  remove  a  barn 
which  he  had  erected  on  a  founda- 
tion of  brick  and  stone,  the  founda- 
tion being  let  into  the  ground,  but 
the  barn  re.  ling  upon  it   by   its 


weight  alone  ;  and  thut  lie  ini;;lit 
maintain  trover  for  such  a  bam, 
See  also  Wiltshear  ».  Cdtiiell,  1 
E.  &  B.  674. 

((/)  Nayler  v.  Collinge,  1  Taunt. 
21. 

(»•)  Hellawell  v,  Eastwood,  G 
E.\ch.  295.  Elliott  c.  Bishop,  M 
Exch.  'J08,  520.  Fur  cases  in 
which  chattels  annexed  to  the 
freehold  passed  with  tiie  freehiild, 
see  Longbottom  v.  Berry,  L  H., 
5  Q.  B.  123.  Turner  v.  Caiiierou, 
L.  R.,  5  Q.  B.  30(5.  Mather  c 
Eraser,  2  Kay  &  J.  549.  Wainishy 
V.  Milne,  7  C.  B.,  N.  S.  115. 
Climie  v.  Wc.,d,  L.  R.,  4  Ex.  32t*. 
Kx  parte  Astbury,  L.  R.,  4  C'li. 
630.  Sheffield  &  South  Yorksliire 
PermanentBenefitBuildiiifjSotiity 

V.  Harrison,  15  CJ.  B.  D.  3.')8. 
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inteut  to  pick  it,  to  grind  the  better  ;  although  it  is  actually 
severed  from  the  mill,  yet  it  remains  parcel  of  the  mill,  and 
will  go  to  the  heir :  The  same  law  of  keys,  and  (in  some  sort) 
of  doors,  windows,  rings,  &c.,  which,  although  they  are 
distinct  things,  shall  go  with  the  inheritance  of  the  house  {»). 
So  the  sails  of  a  windmill  are  parcel  of  the  freehold,  and  shall 
go  to  the  heir,  and  not  to  the  executor  (<)• 

It  has  been  laid  down,  that  dung  in  a  heap  is  a  chattel, 
gnd  goes  to  the  executors  ;  but  if  it  lies  scattered  upon  the 
ground,  so  that  it  cannot  well  be  gathered'  without  gathering 
part  of  the  soil  with  it,  then  it  is  parcel  of  the  freehold  (u). 

The  second  branch  of  the  inquiry  resprcting   fixtures  in  what  cAsea 
remains  to  be  investigated,  viz.,  when  chattels  personal  have  enUtled"to  ™ 
leen  affixed  to  the  freehold,  and  have  thus  lost  their  chattel  ^^vei-  fiuurja : 
character,   under   what  circumstances  the   executor  or  ad- 
ministrator of  the  person   who   affixed  them  is  entitled  to 
sever  them,   and   reduce    them   again  to   a   state   of   per- 
sonalty, 60  as  to  form  part  of  the  estate  of  the  personal 
representative. 

1.  The  subject  will  first  be  considered  as  between  the  i.  Right  of  the 
executor  or  administrator,   and  the   heir  of  tenant  in  fee.  "nantTn'fee 
In  this  case,  the  old  rule  of  law  above  mentioned,  "  qtiicquid  *°  fixtures  as 

againiit  the 

fiantatur  solo,  solo  cedit,    still  obtains  with  some  rigour  in  heir. 

favour  of  the  inheritance,  and  against  the  right  to  disannex 

therefrom,  and  consider  as  a  personal   chattel,   any  thing 

which  has  been  affixed  thereto;    whereas,   in  the  case  as 

between  the  executors  of  tenant  for  life  or  in  tail,  and  the 

remainder-man  or  reversioner,  the  right  to  the  fixtures  is 

considered  more   favourably  for  the  executors ;   and  in  tlie 

1  ease  as  between  landlord  and  tenant  (which,  although  foreign 

I  to  this  Treatise,  it  will  be   necessary  in  some  measure  to 

contemplate)  still  greater  latitude  and  indulgence  has  been 

I  allowed  in  favour  of   the   tenant  (x).     It   must,   therefore, 

(«)  Walmsley  v.  Milne,  7  C.  B. ,  (tt)  Yearworth  v.  Pierce,  Aleyn, 

I N.  S.  138,  j)er  Crowder,  J.  .32.     See  Higgon   v.  Mortimer,  6 

0  R.  V.  Crosse,  I  Sid.  207,  by  C.  &  P.  616. 

I  tWh  aud  Fenner,  JustioeH.  (j)  Elwes  v.  Maw,  3  East,  51, 

T   T   -' 


1   ■ 


11 

2» 


5^ 


^i-f 


C 

I' 
'J! 


iflr 

I' 


I'  ' 


644 


; 


Old  rule 
))etween  the 
executor  and 
heir  of  tenant 
in  fee. 


Relaxation! 
with  respect  to 


Of  tin;  Qi(anfif>j  of  an  Executor's  Estate.  [Pt.  ii.  Bk.  ir. 

carefully  be  observed,  that  an  instance  of  the  right  allowel 
to  a  tenant  as  against  his  landlord,  is  no  authority  for 
its  allowance  to  an  executor  as  against  the  heir,  or  tlie 
remainder-man  or  reversioner ;  nor  does  it  follow,  because 
the  executor  of  tenant  for  life  or  in  tail  is  eutitlcd  to 
certain  fixtures,  that  the  executor  of  tenant  in  fee  will  also 
be  entitled. 

The  rule  as  anciently  established,   between  the  execiuor 
and  heir  of  tenant  in  fee  seems  to  have  had  no  exceptions; 
whatever  was  affixed  to  the  freehold  descended  to  the  heir 
as  parcel  of  the  inheritance.     "  The  law  is  the  same,"  says 
Godolphin  (,j/),  "concerning  all  things  fastened  to  the/reehohl, 
or  to  the  ground  by  mortar  or  stone,  as  tables,  dorraants, 
leads,  mangers,  millstones,  anvils,  doors,  keys,  glass  windows, 
and  the  like ;  for  none  of  these  be  chattels,  but  parcels  of  j 
the  freehold,  and,  therefore,  belonging  to  the  heir,  not  the 
executor."     So  it  is  said  in  the  Touchstone  (^),  "the  inci- 
dents of  a  house,  as  glass  windows  annexed  with  nails  or 
otherwise  to  the  windows,  the  wainscot  fixed  by  nails,  screws, 
or  irons  put  through  the  posts  or  walls,  tables,  dormants, 
furnaces  of  lead  and  brass,  and  vats  in  a  brew  and  dye-house 
standing  and  fastened  to  the  walls,  or  standing  in  or  fastened 
to  the  ground  in  the  middle  of  the  house  (although  fastened 
to  no  wall),  a  copper  or  lead,  fixed  to  the  house,  the  doors  j 
within  and  without  that  are  hanging  and  serving  to  any  part 
of  the  house,  shall  not  go  to  the  executor  or  administrator  j 
to  be  divided  and  sold  from  the  house."     So  it  is  laid  down  j 
in  Noy's  M8,xims  (a),  "  all  chattels  shall  go  to  the  executors 
as  vats  and  furnaces  fixed  in  a  brew-house  or  dye-house  Lv 
the  lessee ;  but  if  they  be  fixed  by  tenant  in  fee,  the  heir  | 
shall  have  them  "  (fc). 

But  in  modern  times  some  relaxations  of  the  rule  have 


in  Lord  EUenborough'a  judgment. 
See  also  Lord  Kenyon's  judgment 
in  Penton  v.  Robart,  2  East,  90, 91. 

(y)  Pt.  2,  c.  14,  8.  1. 

(«)  P.  470. 


(a)  P.  51. 

(6)  See  also  Swinb.  Pt.  G,  s. 
pi.  6.     Wentw.  Off.  Ex.  149, 150,  | 
151,    14th    edit.      Herlakeiiddi'J  | 
case,  4  Co.  64,  a. 
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obtained ;  which  may  be  considered,  1st,  with  respect  to  fix-  cxeouior's 
tares  put  up  by  the  tenant  in  fee  for  tho  purposes  of  trade ;  ag^jin'8U,he 
and  2ndly,  with  respect  to  fixtures  put  up  by  him  for  orna-  g^^j^es  '^^'"'^ 
nient  or  domestic  convenience.  As  to  trade  fixtures,  the 
tirst  instance  of  departure  from  the  old  rigour  was  in  the 
case  of  a  cyder-mill,  before  C.  B.  Comyns,  at  the  assizes,  at 
Worcester,  where,  upon  an  action  of  trover  brought  by  the 
executor  against  the  heir,  the  cyder-mill,  though  deep  in  the 
ground,  and  certainly  affixed  to  the  freehold,  was  held  to  bo 
personal  estate,  and  the  jury  were  directed  to  find  for  the 
executor  (c).  This,  in  fact,  is  the  only  expressly  decided 
case  in  favour  of  the  right  of  the  executor  of  tenant  in  fee 
to  trade  fixtures :  although  Lord  Hardwicke,  in  Lawton  v. 
LmioH  (d),  alluding  to  fire-engines  set  up  in  a  colliery,  said, 
•'  I  think,  even  between  ancestor  and  heir,  it  would  be  very 
bard  that  such  things  should  go  in  every  instance  to  the 
bcir:"  and  Lord  EUenborough,  in  his  judgment  in  Elwcs  v. 
Maw  (e),  recognizes  the  principle  of  C,  B.  Comyns's  decision. 
Its  authority,  however,  has  been  denied  in  the  House  of 
Lords  in  Fisher  v.  Dixon  (/) ;  unless  on  the  supposition 
tbat  the  cyder-mill  in  qiiestion  was  not  annexed  to  the  free- 
hold (which  it  has  always  been  assumed  to  have  been  in  all 
the  previous  judicial  discussions  of  the  case). — The  case  of 
Fisher  v.  Dixon  has  also  negatived  the  doubt  suggested  by 
the  dictum  of  Lord  Hardvdcke  above  cited :  For  it  was 
there  held  by  the  House  of  Lords,  that  machinery  affixed 
'  the  freehold  by  the  owner  in  fee  of  certain  land  (pur- 
chased by  himself)  consisting  of  steam-engines,  rails,  and 
other  fixtures,  erected  and  used  by  him  in  the  course  of 
trade,  for  the  purpose  of  working  coal  and  iron  mines  in 
the  land,  went  to  his  heir  as  part  of  his  real  estate.    And 


(c)  Ex  relatione  Wilbrahani,  in 
3  Atk.  14,  Lawton  v,  Lawton.  The 
Ji'cisioii  was  recognised  l>y  Lord 
Hardwicke  in  that  case,  and  in 
Lord  Dudley  v.  Lord  Warde, 
AmbL  114,  and  by  Lord  Ellen- 


borough  in  Elwes  r.  Maw,  3  East, 
54. 

(d)  3  Atk.  15. 

(«)  3  East,  54. 

(/)  1-2  CI.  &  F.  312,  325,  329, 
331. 
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Relaxati.in 
witli  lespect  to 
executor's 
right,  08 
iisitinst  the 
hbir,  to 

ttxturea  put  up 
for  ornament 
or  conve- 
lience : 

furnace : 

han^'-Ti : 


several  learned  peers  laid  down  that  the  principle  on  which 
u  departure  has  heen  made  from  the  old  rule  in  favour  of 
trade  has  no  application  to  a  case  betv2en  the  heir  and  the 
executor  {g). 

This  decision  is  in  accordance  with  that  of  Luidoii  v. 
Salmon  (/<). 

In  Trappes  v.  Harterii),  the  question  was,  vhetber  the 
machinei^ ,  which  was  the  subject  of  the  aciiou,  passed  tu 
the  mortgagee  under  a  mortgage  deed,  or  vested  in  the 
assignees  under  a  commission  of  bankruptcy  :  Lord  Lynd- 
hurst,  C.B.,  in  delivering  the  judgment  of  the  Court, 
observed  that  it  WhS  clear,  as  between  landlord  and  tenant, 
it  might  be  removed  by  the  tenant,  if  put  there  by  him :  as 
between  heir  and  executor,  it  would  pass  to  the  executor. 
His  Lordship  proceeded  to  observe,  that,  applying  the 
authorities  of  Lawton  v.  Lawton  and  Lawton  v.  Salmon,  to 
th«j  present  case,  the  Court  thought  that  this  raachinerv, 
er acted  for  tho  purposes  of  trade,  in  a  neighbourhood  whei" 
machinery  of  such  description  was  commonly  removed,  and 
which  was  capable  of  removal  without  injury  to  the  freehold, 
was  not  to  be  considered  as  belonging  to  the  inheritance,  bui 
as  part  of  the  personal  estate. 

Tt  seems  to  have  been  held,  that  the  custom  of  the 
country  may  extend  the  rights  of  the  executor  beyond  the 
rules  above  stated  (A;). 

As  to  the  right  of  the  executor  of  tenant  in  fee  to  tix- 
tures  set  up  for  ornaraent  or  domestic  convenience,  the  tiisi 
infringement  of  the  strict  rule  in  favour  of  the  heir,  with 
respect  to  fixtures  of  this  sort,  appears  to  be  in  S(iHir(  v. 
Maifer,  Trin.  Term,  17C1,  where  it  was  held  by  Lurd 
Keeper  Wright,  that  a  furnace,  though  fixed  to  the  freeheld 
and  purchased  with  the  house,  and  also  the  hangings  nailed 


(g)  See  jmxt,  p.  ()53,  Mnther  v. 
Fraser,  2  K.  &  J.  536.  Walnisley 
V.  Mihie,  7  C.  B.,  N.  H.  1 18.  Bain 
V.  Brand,  1  App.  Cas.  7«2. 

(/i)  1  H.  Black.  25»,  in  u  note  to 


Fitzherbert  v.  Siiaw. 

(t)  2  C'romp*  and  Meea  .'53. 

(/•)  Viner's  Abr.  tit.  Execulm* 
(U.),  74.  See  also  Davis  r.  Jmii-, 
2  B.  &  A.  165. 
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le  principle  on  wliicli 
old  rule  in  favour  of 
i*"2en  the  heir  and  the 

I  that  of  LawtoH  v. 

on  was,  whether  tho 
the  action,  passed  to 
d,  or  vested  in  the 
ruptcy :  Lord  Lynd- 
ment    of  the  Court, 

landlord  and  tenant, 
put  there  by  him :  as 
)ase   to  the  executor. 

that,  applying  thu 
Lawton  v.  ^Salimn,  to 
that  this  machinery, 
neighbourhood  wher" 
amonly  removed,  and 
injury  to  the  freehold, 
.0  the  inheritance,  bui 

the   custom  of  the 
executor  beyond  the 

tenant  in  fee  to  Us- 
convenience,  the  lirsi 
our  of  the  heir,  with 
rs  to  be  in  Squire  v. 
was  held  by  Lord 
fixed  to  the  freehold 
I  the  hangings  nail'd 

ft  r.  Siiaw. 

romp*  and  Mees,  .'53. 

ler's  Abr.  tit.  Executm* 

See  uIho  Dnvis  e.  Jmii-, 

105. 


to  the  walls,  should  go  to  the  executor  and  not  to  the  heir ; 
and  so  aetermined,  says  the  report,  contrary  to  Herlakenden's 
Case  (I). 

The  next  case  on  the  subject  was  Cave  v.  Cave  (m),  decided  pictures 
by  the  same  Judge,  in  Trin.  Term.  1705.  The  Lord  Keeper 
ffa«  there  of  opinion,  that  "  although  pictures  and  glasses,  pier-glaeses 
generally  speaking,  are  part  of  the  personal  estate,  yet,  if 
put  up  instead  of  wainsiot,  or  where  otherwise  wainscot 
ivould  have  been  put,  they  shall  go  to  tho  heir  :  The  bouse 
ought  not  to  come  to  the  heir  maimed  and  disfigured :  Her- 
kkenden's  Case :  Wainscot  put  up  with  screws  shall  remain 
with  the  freehold." 

But  in  Beck  v.  Reboiv  (w),  determined  in  the  subsequent 
year,  a  bill  was  filed  in  Chancery,  upon  a  covenant  made  by 
a  testator,  to  convey  a  house  and  all  thbujs  affixed  to  the 
freehold  thereof:  The  bill  alleged  that  the  defendant,  the 
devisee  in  trust  of  the  house,  had  taken  away,  among  other 
thmgs,  the  pier-glasses,  hangings,  and  chimney-glasses,  and 
it  was  urged  for  the  plaintiff,  that  these  hangings,  pier- 
glasses,  and  chimney-glasses,  were  as  wain^oot,  being  fixed 
vith  nails  and  screws  to  the  freehold :  that  there  was  no 
aiuscot  under  them  ;  and  as  they  would  have  gone  to  the 
heir  and  not  the  executor,  a  fortion,  they  would  go  to  the 
plaintiff  who  was  as  a  purchaser  of  the  house ;  and  Cave  v. 
Care  was  cited  •  But  Lord  Keeper  Cowper  was  of  a  different 
opinion ;  saying  that  hangings  and  looking-glasses  were  only 
matters  of  ornament  and  furniture,  and  not  to  be  taken  as 
part  of  the  house  or  freehold  (o). 

Perhaps  a  deduction  may  bo  made  from  these  cases, 
which  may  reconcile  their  apparent  discrepancies,  viz.,  that, 
generally,  pictures  and  looking-glasses  shall  go  to  the  executor 


■I  2  E(i.  Cos.  Abr.  430. 

(mi)  2  Vem.  61)8, 

(ii)  1  P.  Wins.  94. 

(o)  In  the  case  of  Birch  r.  l)a\v- 
«,  2  Ad.  il  Ell.  37,  lookinj,'- 
giawes  stniidiiij:,'  on  cliimupy-pieoeH 


an<I  nailed  to  the  wnll  and  a  book- 
case standing  on,  but  not  fastened 
to,  brackets  and  screwed  to  tlie 
wall,  rtvssL'd  under  a  bequest  of 
"  fi-xtures  and  lixed  furniture." 


>{:•,■.  J 
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as  personal  estate,  although  strictly  speaking,  they  may  be 
so  fixed  by  nails  and  screws  to  the  walls  as  to  be  attached  to 
the  freehold :-  -but  that  if  they  are  let  into  the  icainscot,  so 
as  to  take  the  place  of  panels  of  it,  they  shall  go  to  the  heir ; 
because  they  could  not  be  removed  by  the  executor  without 
disfiguring  the  house.  The  true  reason,  why  they  have  been 
held  to  be  removable,  probably  is  that,  on  the  principle 
already  stated  {ante,  p„  642),  they  were  never  part  of  the 
freehold. 

Lord  Hardwicke  in  Lord  Dudley  v.  Lord  Wank{})), 
speaking  of  marble  chimney-pieces,  says,  that  as  between 
landlord  and  tenant,  they  are  removable  by  the  latter,  if 
erected  by  him,  but  this  does  not  hold  between  the  heir  and 
the  executor.  They  are  removable,  it  should  seem,  not 
because  they  are  marble,  but  because  they  are  ornamental  (q). 

The  Cttrfcs  of  relaxation  were  followed  by  Han-ey  v. 
Harvey  (r),  in  which  it  was  held  by  C.  J.  Lee,  at  Nisi  Prius, 
in  trover  by  an  executor  against  the  heir,  that  hangings, 
tapestry,  and  iron  backs  to  chimneys,  belonged  to  the 
executor,  who  recovered  accordingly  against  the  heir. 

The  inference  drawn  from  these  decisions,  by  a  writer  of 
considerable  accuracy  (s),  is  this  :  The  law  seems  now  to  be 
held  not  so  strict  as  formerly,  and  if  these  things  can  be 
taken  away  without  prejudice  to  the  fabric  of  the  house, 
it  seemeth  that  the  executo»  shall  have  them :  as  tables, 
although  fastened  to  the  floor ;  furnaces,  if  not  made  part  of 
the  wall;  grates,  iron  ovens,  jacks,  clock-cases,  and  such 
like,  although  fixed  to  the  freehold  by  nails  or  otherwise. 

On  the  other  hand,  the  common  law  Judges  have,  iu 
several  modern  instances,  incidentally  stated  the  old  rule  as 
existing  with  scarcely  any  relaxation,  between  the  executor 
and  the  heir.  Thus,  in  Winn  v.  Inyilby(t),  the  question 
was,  whether  tho  sheriff  had  a  right  to  tako  in  execution, 
under  a  Jicri  facias,  somo  fixtures,  in  a  house  which  was 


(p)  Ambl.  113. 

(q)  Bishop  :•.  Elliott,  11   M.  & 
W.  ll.-). 


(i)  2Stiu.  1141. 

(«)  4  Burn,  E.  L.  .301,  8th  edit. 

(<)  5  B.  &  A.  025. 
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the  plaintiff's  freehold,  consisting  of  set  pots,  ovens,  and  set  pots,  ovons, 
ranges :  The  Court  decided  that  the  sheriff  had  no  right :  "^"^'^ ' 
For  these  were  fixtures  which  would  go  to  the  heir,  and  not 
the  executor,  and  they  were  not  liable  to  be  taken  as  goods 
and  chattels  under  an  execution  {ii).     So  in  Colegrave  v.  Dias 
Simtog  {x),  which  was  trover  for  articles  of  three  classes  ;  tho 
first  admitted  to  be  clearly  annexed  to  the  inheritance  :— 
the  second,  consisting  of  stoves,  cooling  coppers,  and  blinds ;  stoves,  cooling 
and  the  third,  not  fixtures  at  all ;  Bayley,  J.,  said,   "  The  ^^^^; 
geueral  rule  relating  to  the  right  of  fixtures,  is  that  between 
the  heir  and  the  executor  ;  and  as  between  them,  the  second 
class  of  articles  would  belong  to  the  heir."     In  the  same 
case,  Abbott,  C.J.,  said,  "  The  rule  of  law  is  most  strict 
between  the  heir  and  the  executor  :  According  to  that  rule, 
the  articles  in  the  two  first  classes  would  be  considered  as 
a  parcel  of  the  freehold."     And  in  The  King  v.  St.  Dim-  stoves,  grates, 
itm{y),  where  in  a  settlement  case,  the  question  was  whether 
certain  fixtures,  consietiug  of  a  stove,  cupboards,  and  grates, 
(tho  stove  and  grates  fixed  with  brickwork  in  the  chimney 
places,  and   the  cupboards  stauding  on   the  ground,   and 
supported  by  holdfasts,   and  all  removable   without  doing 
any  injury  to  the   freehold,  except  leaving  a  few  marks  of 
nails)  were  parcel  of  a  demised  tenement ;  the  Court  held 
that  they  were,    and    Bayley,   J.,    said,    "  Although   these 
lixtures,  if  they  belonged  to  the  tenant,  might  have  been 
removed  by  him  during  the  term,  yet,  as  they  actually  be- 
longed to  the  landlord,  they  were  parcel  of  the  freehold,  and 
would  have  gone  to  his  heir,  and  not  to  his  executor." 

From  these  cases,  it  should  seem,  that  tho  law  is  by  no 
Dieaas  clearly  settled  respecting  the  right  of  tho  executor 
of  tenant  in  fee  to  fixtures  set  up  for  ornament  or  domestic 
convenience. 


■i'; 


2.  It  is  now  proper  to  view  tho   subject  of  Fixtures  us  2.  To  wimt 
between  the  executor    and    the    devisee  of  a  tenant  in  fee.  cxccutoA" 


[i()  !i„e  Miitlier  i".  Friiser,  2  Kay 
U.  550, 2w  Wood,  V.-C. 


(x)  2  B.  &  C.  7C. 

(i/)  4  13.  it  C.  080. 


>  '-fa 
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The  general  rule  ib,  that  a  devisee  shall  take  the  land  in  tlio 
same  condition  as  it  would  have  descended  to  the  heir :  and 
consequently  he  will  he  entitled  to  all  articles  chat  are 
affixed  to  the  land,  whether  the  annexation  takes  place 
hefore,  or  subsequent  to  the  date  of  the  devise :  and  as  to 
those  fixtures  which  the  executor  may  claim  against  tlic 
heir,  he  would  be  equally  entitled  against  a  devisee  (:). 
However,  it  will  be  recoUeci^ed  that  in  the  analogous  case 
of  Emblements,  while  the  heir  is  excluded  in  favour  of  the 
executor,  the  devisee  has  been  held  to  be  entitled  to  them 
upon  the  presumed  intention  of  the  testator  {a). 

There  seems  no  doubt  but  that  if,  from  the  nature  or 
condition  of  the  propei'ty  devised,  it  is  apparent  that  the 
intention  was  that  the  fixtures  should  go  along  with  the 
freehold  to  the  devisee,  they  will  pass  to  him,  although  they 
are  of  such  a  sort  that  the  executor  might  have  been  entitled 
to  them  as  against  the  heir.  Thus,  where  the  r'evise  was  of 
the  testator's  copyhold  estates,  which  consisted,  hiicr  alin, 
of  a  brew  house  and  malt-house,  let  on  lease,  together  with 
the  plant  and  utensils,  it  was  held  that  the  plant  passed 
with  the  brew-house,  on  the  ground  that  the  testator 
intended  to  devise  the  plant  as  well  as  the  shell  of  the 
brevz-houso ;  that  without  the  plant,  the  walls  would  be  of 
no  use  :  and  that  it  was  material  that  the  whole  '.vas,  at  the 
time  of  making  the  Will,  in  lease  together  (b). 


(z)  Amos  &  Feranl  on  Fixtures, 
.3r<l  edit,  323. 

(a)  See  ante,  p.  627. 

(6)  Wood  V.  Gaynon,  1  Ambl. 
395.  In  the  case  of  a  eonveyanco 
of  land  by  way  of  mortgage,  as 
well  as  in  that  of  a  conveyance  of 
any  other  description,  all  thinf,n 
annexed  so  as  to  become  fixtures 
pass  with  the  mortgaged  premises 
as  part  of  the  mortgage  security, 
and  that  though  the  deed  contaiiiK 
no  mention  of  fixtures.  The  Con- 
veyancing and   Law  of  Projierty 


Act,  1881,  sect.  (5,  enacts  thiit  a 
conveyance  of  land  made  after  tlif 
commencement  of  the  Act  [1  Jmi,, 
1882],  "shall  be  deemed  to  indudi' 
and  shall  by  virtue  of  tlie  Act 
operate  to  convey  witii  the  laml 
all  .  .  ,  fixtures."  This  was  the 
law  as  established  by  decided 
ruses.  These  cases,  which  since 
the  above  Act  have  boeonie  li^s 
material  (except  as  to  niort;,'ai;is 
executed  before  i  Jan.,  1882),  arc 
set  out  in  the  Sth  edition  of  thi> 
Work,  p.  74«,  not.>  (i). 


:ite.  [I't.  ii.Bk.ii,  ■  Cli.  II.  §  III.] 
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3.  The  subject  now  proceeds   to  the  right  to  fi:'  ares  of  3.  Rights  to 

-        ,  «  .       ,    .,  .      i     ii        fixtures  ot"  the 

the  executor  of   tenant   for   hie  or  in  tail,  as   against  the  executor  of 


and  the  division  employed  in  T^^!!"" 


reversioner  or  remainder-man : 

considering  the  rigLc  of  the  executor  of  tenant  in  fee  will  against  rc- 

mainder-man : 

here  be  resorted  to  :  viz.  1.  The  claim  to  fixtures  set  up  by 
the  particular  tenant  for  purposes  of  trade.  2.  The  claim 
to  fixtures  set  up  by  him  for  ornament  or  domestic  con- 
Tenience. 

Since  the  law  is  more  indulgent  in  this  respect  to  tuo 
executor  of  the  particular  tenant,  than  to  the  executor  of 
the  tenant  in  feo,  it  is  clear  that  the  authorities  already 
mentioned  which  are  in  favour  of  the  executor's  right  as 
against  the  heir  are  equally  so  in  favour  of  it  as  against 
the  remainder-man  or  reversioner.  In  addition  to  these,  as  to  trade 
there  are  cases,  with  respect  to  trade  fixtures,  in  which  the 
rights  of  the  personal  representatives  of  the  tenant  for  life 
or  in  tail  have  been  expressly  considered.  In  Laivton  v. 
Inctmi  (c),  it  was  held  that  a  fire-engine,  set  up  for  the 
benefit  of  a  colliery,  by  the  tenant  for  life,  should  be  con- 
sidered part  of  his  personal  estate,  and  go  to  his  executor 
for  the  increase  of  assets  in  favour  of  creditors  :  And  Lord 
Hardwicke,  in  giving  his  judgment,  said,  "It  appears  in 
evidence  that,  in  itst  own  nature,  the  fire-engine  is  a  personal 
moveable  chattel,  taken  either  in  part,  or  in  gross,  before 
it  is  put  up ;  but  then  it  has  been  insisted,  that  fixing  it, 
in  order  to  make  it  work,  is  properly  an  annexation  to  the 
freehold. 

"  To  be  sure,  in  the  old  cases,  they  go  a  great  way  upon 
the  annexation  to  the  freehold ;  and  so  long  ago  as  Henry 
the  Seventh's  time,  the  Courts  of  law  construed  even  a 
copper  and  furnaces  to  be  part  of  the  freehold.  Since  that 
time  the  general  ground  the  Courts  have  gone  upon,  of 
relaxing  the  strict  construction  of  law,  is,  that  it  is  for  the 
hm(jit  of  the  jmhlic  to  encourage  tenants  for  life  to  do  what 
is  advantageous  to  the  estate  during  their  term." 


(«•)  3  Atk.  1."}. 
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In  another  part  of  his  judgment,  his  Lordship  obscrvcil, 
"It  is  true  the  old  rules  of  law  have  indeed  beeu  relaxed, 
chiefly  between  landlord  and  tenant,  and  not  so  frequently 
between  an  ancestor  and  heir  at  law,  or  tenant  for  life 
and  remainder-man.  But,  even  in  these  cases  it  does  admit 
the  consideration  of  'public  cunreniency  for  determining  the 
question. 

"  One  reason  that  weighs  with  me  is,  its  being  a  mixed 
case,  between  enjoying  the  profits  of  the  lana  and  carrviug 
on  a  species  of  trade ;  and,  considering  it  in  this  light,  it 
comes  very  near  the  instances  in  brew-houses,  &c.,  of 
furnaces  and  coppers." 

Thi^  judgment  concludes  y/i'M  these  obseiTations,  "It  is 
very  well  known  that  little  profit  can  be  made  of  coal- 
mines without  this  engine ;  and  tenants  for  lives  would  be 
discouraged  in  erecting  them,  if  they  must  go  from  their 
representatives  to  a  remote  remainder-man,  when  the  tenant 
for  life  might  possibly  die  the  next  day  after  the  engine  is 
set  up.  These  reasons  of  public  benefit  and  convenience 
weigh  greatly  with  me,  and  are  a  principal  ingredient  in  my 
present  opinion." 

The  decision  was  followed  by  the  rase  of  Lord  Dudkij  v. 
Lord  Warde  (d),  which  came  before  Lord  Hardwicke  a  few 
years  after  Laicton  v.  Lawton,  and  was  very  similar  in  its 
circumstances.  A  bill  was  brought  by  the  executor  of 
tenant  for  life  (or  tenant  in  tail,  for  it  did  not  appear  whieli 
the  testator  was)  against  the  remainder-man  of  the  estate,  to 
have  a  fire-engine,  which  had  been  erected  by  the  testator 
for  a  colliery,  delivered  up  as  part  of  the  personal  estate: 
and  it  was  adjudged  in  favour  of  the  executor :  And  his 
Lordship,  in  reference  to  the  point  decided  in  Lawtun  v. 
Laicton,  says,  "If  it  is  so  in  the  case  of  a  tenant  for  life, 
query,  how  would  it  be  in  cases  of  tenant  in  tail  ?  Tenant 
in  tail  has  but  a  particular  estate,  though  somewhat  higher 
than  tenant  for  life.     In  the  reason  of  the  thing  there  is  no 


{d)  1  Ambl.  113. 
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materiiil  difference :  The  determinations  have  been  from  a 
consideration  of  the  benefit  of  trade.  A  colliery  is  not  only 
the  enjoyment  of  the  estate,  but  in  part  carrying  on  a 
trade.  The  reason  of  emblements  going  to  the  executor  of 
a  particular  tenant  holds  here,  to  encourage  agriculture. 
Suppose  a  man  of  indifferent  health,  he  would  not  erect 
such  an  engine,  at  a  vast  expense,  unless  it  would  go  to  his 
family." 

There  appears  to  be  no  other  express  case  in  the  books 
upon  this  part  of  the  subject :  but  these  decisions  of  Lord 
Hardwicke  have  been  frequently  recognized  in  the  common 
law  courts,  viz.,  by  Lord  Mansfield,  in  Lawtnn  v.  Salmon  (e), 
by  Lord  Kenyon,  in  Pcnton  v.  Iiobart{f),  and  by  Lord 
Ellenborough,  in  Elwes  v.  Maw  {g,. 

It  will  be  observed,  that  none  of  the  arguments  employed 
by  Lord  Hardwicke  respecting  the  benefit  of  the  public,  and 
the  encouragement  of  trade,  appear  to  have  any  application 
to  the  question  as  between  heir  and  executor,  where  the 
owner  of  the  fee,  being  the  absolute  owner  of  the  land  as 
well  as  the  personal  property  which  has  been  affixed  to  the 
freehold  for  the  purposes  of  his  trade,  may  dispose  of  the 
one  as  well  as  the  other  as  he  shall  think  fit  for  the  benefit 
of  his  family,  and  where,  consequently,  it  is  not  at  all 
necessary,  in  order  to  encourage  the  erection  of  such  works, 
to  make  any  departure,  in  his  favour,  from  the  old  rule  of 
law(/(). 

With  respect  to  the  right  of  the  executor  of  tenant  for  Rigi,t  of 
life,  as  against  the  remainder-man  or  reversioner,  to  fixtures  ten^,"j7or  life 
set  up  for  ornament,  or  domestic  convenience ;  it  is  some-  *''••  *°     . 

ornamental 

what  singular,  that  not  a  single  case  is  to  be  found  in  the  fixtures,  &e. 
books  relating  expressly  to  this  subject.     Nevertheless,  upon 


(e)  I  H.  Blttck.  260,  in  notis. 

(/)  2  East,  91. 

(?)  3  East,  54. 

[h)  See  the  observations  of  Lord 
("ttenliani  in  Fisher  v.  Di.von,  12 
a.  &  F.  .328,  of  Lord  Campbell,  ib. 


330,  331,  and  of  Lord  Brougbain, 
ibid.  332.  See  also  the  able  and 
elaborate  judgment  of  Wood,  V.-(! , 
in  Mather  v.  Fraser,  2  Kay  &  J. 
5.30;  and  Walnisley  v.  Milne,  7 
C.  B.,  N.  S.  115. 
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the  ground  that  the  law  is  more  favourable  in  this  respect 
to  the  executor  of  tenant  for  life  than  to  the  executor  of 
tonant  in  fee,  it  is  clear,  a  fortiori,  that  all  the  cases  which 
support  the  right  of  the  latter  to  hangings,  pier-glasses, 
tapestry,  pictures,  iron  backs  to  chimneys,  furnaces,  grates, 
«Skc.,  are  express  authorities  in  favour  of  the  righ.  of  the 
former ;  and  further,  that  the  strong  expressions  of  Judges 
in  favour  of  the  heir,  which,  in  the  recent  cases  heretofore 
mentioned,  somewhat  weaken  the  eifect  of  the  determinatioiis 
in  favour  of  the  claims  of  the  executor  of  tenant  in  fee,  do  not 
aifect  them  with  relation  to  those  of  the  executor  of  tenant 
for  life  or  in  tail. 

4.  With  respect  to  the   decisions  between  landlord  and 

tenant,  it  has  been  so  repeatedly  la'd  down  by  the  highest 

authorities   that  the   right   to  fixtures   is  considered  more 

favourably  to  the  tenant,  as  against  his  landlord,  than  to 

the  executors  of  tenant  for  life,  or  in  tail  (i),  as  against  tlie 

remainder-man  or  reversioner,  that  it  would  be  wroug  to 

conclude  that  a  fixture  set  up  for  ornament  or  domestic 

convenience,  by  a  tenant  for  life,  &c.,  may  be  claimed  as 

personalty  by  his  executor,  from  the  fact  that  it  has  been 

decided  to  be  a  removable  fixture,  as  between  landlord  and 

tenant.      However,  it  is  asserted  in  a  work,  in  which  this 

subject  has  been  very  fully   and  ably  treated  (/c),  th;.«  it 

cannot,  upon   authority,  be  affirmed  of  any  specific  article, 

that  it  is  removable   as   between   Inndlord  and  tenant,  but 

that  it  is  not  removable  as  between  the  tenant  for  life  and 

the  remainder-man.      And  Lord  Hardwicke  seems  to  treat 

the  two  classes  much  in  the  same  light,  considering  their 

claims  to  be  founded  on  similar  reasons :  And  although  he 

says,  that  the  case  of  a  tenant  for  life  is  not  quite  so  strong 

as  that  of  a  common  tenant,  yet  many  of  his  arguments  are 

drawn  from  a  close  analogy  between  them  {I). 


(i)  Penton  v.  Robart,  2  Eaat,  91. 
Elwes  V,  Maw,  2  East,  51.  (Iryines 
V.  Boweren,  (5  Bingli.  439,  440. 


(A)  Amos  &  Feraiil  on  Fixtures, 
3nl  edit.,  17o. 
(/)  Ibid. 


(tc.  [Pt.ii.  !3k.ii.  ■ill.  II.  §1".] 
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k  Feranl  on  Fixtures, 


Bat  this  is  perfectly  clear  with  regard  to  the  decisions,  as 
to  fixtures,  between  landlord  and  tenant,  that  wherever  it 
lias  been  decided  that  fixtures  are  not  removable  by  a 
common  tenant,  a  fortiori,  they  are  not  removable  by  the 
eiecator  of  tenant  for  life  or  in  tail,  or  the  executor  of  tenant 
in  fee.  It  will,  therefore,  be  useful  to  point  out  some  cases 
where  the  decisions  have  been  agai'"  -.t  the  right  of  removal 
k  a  common  tenant. 

It  was  decided  in  a  celebrated  case,  after  much  delibera 
tion,  that  the  privilege  established  in  favour  of  tenants  in 
trade,  does  not  extend  to  agricultural  tenants,  so  as  to  entitle 
them  to  remove  things  which  they  have  erected  for  the  pur- 
[dses  of  husbandry.  In  that  case  it  was  held  that  a  tenant 
could  not  remove  a  beast-house,  carpenter's  shop,  fuel-house, 
tart-bouse,  pump-house,  nor  fold-yard  wall,  erected  for  the 
use  of  his  farm,  even  though  he  left  the  premises  exactly  in 
(k  mme  state  as  he  found  them  on  his  entry  (m).  Hence  it 
followed  that  the  executors  of  tenants  for  life  or  in  tail,  or 
Id  fee,  were  not  entitled  to  remove,  as  trade  fixtures,  things 
erected  for  the  purposes  of  agriculture. 

But  by  the  stat.  14  &  15  Vict.  c.  25,  s.  3,  it  is  enacted 
that  if  any  tenant  shall  with  the  consent  in  writing  of  the 
bdlord,  erect  any  farm  building  or  put  up  any  other  build- 
ing, engine  or  machinery,  either  for  agricultural  purposes  or 
(or  the  purposes  of  tiade  and  agriculture,  they  shall  be  the 
property  of  the  tenant  and  removable  by  him  after  giving  the 
landlord  a  month's  notice  in  writing,  unless  the  landlord 
elects  to  purchase  them,  in  which  case  the  value  shall  be 
Jscertained  by  arbitration,  as  prescribed  by  the  Act. 

And  this  provision  has  been  further  extended  to  cases  to 
I  thich  the  Agricultural  Holdings  Acts,  1875  and  1883,  re- 
sfectively  apply.  The  language  of  these  Acts  [38  &  89  Vict. 
t.92,  s.  58,  and  46  &  47  Vict.  c.  61,  s.  34]  is  almost  identi- 
raUnd  by  them  it  is  provided,  that  "  where  after  the  com- 
"  mencement  of  this  Act  a  tenant  affixes  to  his  holding  any 

(«))  Elwe?  V.  Jfiiw,  3  East,  28. 


Executors  are 
in  no  ciise 
entitled  to 
fixtures  set 
up  for 
agriculture : 


Stat.  14  &  15 
Vict.  c.  25, 
s.  3. 


Stata.  38  k  39 
Vict.  c.  92, 
8.  53,  and 
46  &  47  Vict, 
c.  61,  8.  34. 
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"  engine,  machinery,  fenciiiff,  or  other  fixture,  or  errcts  muj 
"  hmld'mg  (n),  for  which  he  is  not  under  this  Act  or  other- 
"  wise  entitled  to  compensation,  and  which  is  not  so  affixed 
"  or  erected  in  pursuance  of  some  obligation  in  that  behalf, 
"  or  instead  of  some  fixture  or  building  belonging  to  the 
"  landlord,  then  such  fixture  or  huilding  shall  be  the  property 
"  of  and  be  removable  by  the  tenant  before  ortcithin  a  reason- 
"  able  time  after  the  termination  of  the  tenancy."  Then  follow 
certain  provisoes  as  to  (1)  payment  of  all  rent  due  before 
removal :  (2)  the  avoidance  of  or  making  good  damage :  (3)  the 
giving  of  one  month's  previous  notice  in  writing  to  the  land- 
lord :  and  (4)  the  option  in  the  landlord  to  purchase  such 
fixtures. 

In  the  Act  of  1875  (sect.  58),  there  was  also  a  proviso  thnt 
"  nothing  in  such  section  shall  apply  to  a  steam  engine 
"  erected  by  the  tenant  if  before  erecting  it  the  tenant  has  not 
"  given  to  the  landlord  notice  in  writing  of  his  intention  to 
"  do  so,  or  if  the  landlord  by  notice  in  writing  given  to  the  | 
"  tenant  has  objected  to  the  erection  thereof." 

This  proviso  does  not  appear  in  the  Act  of  1883. 

In  Bncklcmd  v.  liutterfield  (o),  a  question  arose  whether  a  I 
tenant  for  years  had  a  right  to  remove  a  conservatory  and 
pinery :  The  conservatory,  which  had  been  purchased  by  the 
tenant  and  brought  from  a  distance,  was  by  him  erected  on  a 
brick  foundation,  fifteen  inches  deep ;  upon  that  was  bedded 
a  sill,  over  which  was  frame-work,  covered  with  slate;  the 
frame-work  was  eight  or  nine  feet  high  at  the  end,  and  about  | 
two  in  front :  This  conservatory  was  attached  to  the  dwellinj;- 
house  by  eight  cantilevers  let  nine  imhes  into  the  wall,  which  I 
cantilevers  supported  the  rafters  of  the  conservatory :  Resting  j 
on  the  cantilevers  was  a  balcony  with  iron  rails:  The  con- 


(n)  Tlie  wokIs  in  italics  are 
those  which  appear  la  sect.  34 
of  the  Agricultural  Holdings  Act, 
1883,  but  which  do  not  appear  in 
the  concspomling  section  (53)  of 
the  Act  of  1875,  which  Act  the 


Act    of    1883    repeals,  reserviii;;,! 
however,  any  right  in  respect  nl'j 
fixtures  affixed  before  1  .Jan.,  1884. 
(Sect.  62,  d.) 
{»)  2  Brod.  &  Bingh.  5-1.  i 
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tnaj."    Then  follow 


a.  &  BinuU.  5-1. 


servatory  was  constrnctcd  with  sliding  glasses,  paved  with 
Portland  stone,  and  connected  with  the  parlour  chimney  by  a 
line :  Two  windows  were  opened  from  the  dwelling  house  into 
the  conservatory,  one  out  of  the  dining-room,  arciher  out  of 
the  library :  A  folding  door  was  also  opened  into  vhe  balcony ; 
so  that  when  the  conservatory  was  pulled  down,  that  side  of 
tlie  house  to  which  it  had  been  attached  became  exposed  to 
the  weather:  Surveyors  who  were  called,  stated  that  the 
house  was  worth  501.  a  year  less  after  the  conservatory  and 
pinery  had  been  removed :  Dallas,  C.J.,  in  delivering  tho 
jndgment  of  the  Court  of  Common  Pleas,  said,  "Allowing 
that  matters  of  ornament  may  or  may  not  be  removable,  and 
that  whether  they  are  so  or  not,  must  depend  on  the  particu- 
lar case,  we  are  of  opinion  that  no  case  has  extended  the  right 
to  remove  nearly  so  far  as  it  would  be  extended,  if  such  right 
were  to  be  established  in  the  present  instance! ;  and  we 
agree  with  the  learned  judge  who  tried  the  cause  (Mr.  Baron 
Graham),  in  thinking  that  the  building  in  question  must  be 
considered  as  annexed  to  the  freehold,  and  the  removal  of  it 
consequently  waste  "  (p).  This  case,  therefore,  is  an  autho- 
rity that  the  executors  of  tenant  for  life,  or  in  tail,  or  in 
fee,  are  not  entitled  to  remove  a  conservatory  such  as  described 
above  {q). 
In  the  case  of  Onjmes  v.  Boicercn  (r),  the  question  was  Pump». 


ip)  See  also  Accord.  Jenkins  v. 
Getbing,  2  Johns.  &  H.  520  ;  in 
which  case.  Wood,  V.-C,  held 
that  though  greenhouses  could  not 
be  removed,  nor  the  boiler  put 
into  the  masonry,  the  pipes  con- 
nected with  screws  were  remov- 
aUe.  It  is  expressly  said  by 
Lord  Kenyon,  in  Penton  v.  Robart, 
2  East,  90,  that  where  hothouses 
and  greenhouses,  and  the  like, 
have  been  put  up  by  nurserymen 
and  gtti-deners  at  their  own  ex- 
jx^nse,  such  things  might  be  taken 
a'vny  at  the  end  of  the  term  :  but 

W.E.— VOL.  I. 


Lord  Ellenborough,  in  Elwes  v. 
Maw,  speaking  of  that  dictum, 
said,  that  there  certainly  existed 
no  decided  case,  and  he  believed, 
no  recognized  opinion  or  practice 
on  either  side  of  Westminster  Hall, 
to  warrant  such  an  extension : 
And  Dallas,  C.J.,  in  the  above 
case  of  Buckland  v.  Butterfield, 
seems  to  approve  Lord  Ellen- 
borough's  observation. 

{q)  See  also  West  v.  Blakeway, 
2  M.  &  G.  729. 

(r)  6  Bingh.  437. 
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respecting  a  te^iant's  right  to  remove  a  pump  which  he  bad 
erectod  on  the  demised  premises  at  his  own  expense :  It  was 
attached  to  a  stout  perpendicular  plank :  this  plank  rested  on 
the  ground  at  one  end,  and  at  the  other  was  fastened  by  an 
iron  holt  or  pin  to  an  adjacent  wall,  from  which  it  was 
distant  ahout  four  inches :  The  pin,  which  had  a  head  at  oue 
end,  and  a  screw  at  the  other,  passed  entirely  througb  the 
wall :  The  tuho  of  the  pump  passed  through  a  hrick  flooring 
into  a  well  beneath :  This  well  had  originally  been  open,  but 
the  tenant  had  arched  it  over  when  he  erected  the  pump : 
And  in  withdrawing  the  tube,  four  or  five  of  the  floor  bricks 
were  displaced,  but  ^he  iron  pin  which  attached  the  perpendi- 
cular plank  to  the  wall  was  left  in  the  wall  when  the  plank 
was  removed :  Under  these  circumstances  the  Court  of 
Common  Fleas  was  of  opinion,  that  the  pump  was  removable 
as  a  tenant's  fixture. 

It  may  be  observed  that  it  has  been  decided,  that  a  tenant 
must  use  his  privilege  in  removing  fixtures,  diirimj  the  con- 
tinuance of  his  term :  for  if  he  forbears  to  do  so  within  this 
period  the  law  presumes  that  he  voluntarily  relinquishes  bis 
claim  in  favour  of  his  landlord  (s).  Hence  it  follows,  that 
if  a  tepant  from  year  to  year  of  a  house  dies,  and  his  executor 
or  administrator  gives  a  notice  to  quit,  he  should  take  care  to 


(»)  Lyde  v.  Russell,  1  B.  &  A. 
394.  The  tenant's  right  has  been 
defined  to  continue  during  his 
oii<|inal  term,  and  such  further 
period  of  possession  by  him,  as  he 
holds  the  premises  under  u  right 
still  to  consider  himself  a  tenant : 
Mackintosh  v.  Trotter,  3  M.  &  W. 
186.  In  the  absence  of  special 
contract,  tenants'  fixtures  cannot  be 
removed  alter  the  termination  of 
the  lease,  and  this  rule  applies, 
whether  the  lease  determines  by 
eilluxion  of  time,  or  by  re-entry  ou 
forfeiture.  Pugh  «.  Alton,  L.  R., 
8  E«i.  626. 


In  cases  within  the  Agricultural 
Holdings  Act,  1883,  a  tenant  has  a 
reasonable  time  after  tlie  termina- 
tion  of  the  tenancy  to  remove  any 
engine,  machinery,  fencin},',  or 
other  fixture  afti.xcd  by  liim  or  auy 
building  erected  by  him,  if  he  h 
not  under  the  Act,  or  otherwise, 
entitled  to  compensation  therefor, 
or  if  he  has  not  afl^.xed  or  erected 
such  fixture,  or  building,  in  pursu- 
ance of  some  obligation  in  tliat 
behalf,  or  instead  of  some  fixture 
or  building  belonging  to  the  hr.ul- 
lord. 


•r     itHf 
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remove  the  fixtures,  or  dispose  of  the  right  of  the  deceased  to 
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them,  before  such  notice  expires.     In  the  case  of  a  tenant  for  witbin  a  rea- 
life,  or  in  tail,  his  executor  must,  it  should  seem,  remove  the  in  the  ciise  of 
fixtures  to  which  he  is  entitled  within  a  reasonable  time  after  *''"''°*  ^"''  ''"'• 
lb"  death  of  the  testator. 


In  conclusion  of  the  subject  of  the  right  of  executors  to  General 
fixtures  generally,  it  may  be  observed,  that,  after  all,  the  ^"tilrrS.r 
ijuestion  whether  fixtures  be  removable  or  not  in  a  great  ^  fixti^c!.. 
measure  depends  on  the  individual  circumstances  of  each  par- 
ticular case,  with  reference  to  the  nature  of  the  article,  and 
tliemode  in  which  it  is  fixed  (/). 


3.  Separate  Property,  Paraphernalia,  and  other  liiifhts  oj 
the  Widow. 

3.  Personal  chattels  inanimate  in  possession  from  which 
the  executor  or  administrator  is  excluded  in  favour  of  the 
widow. 

By  reason  of  the  provisions  of  the  Married  Women's  Pro- 
perty Act,  1882,  all  gift^  made  to  a  married  woman  on  or  after 
January  1,  1883,  become  her  separate  property  as  if  she  were 
ifme  sole.  But  inasmuch  as  questions  may  arise  as  to  gifts 
to  the  wife,  and  separate  property  accruing  to  her  before  that 
late,  it  seems  convenient  to  preserve  in  this  edition  the  state- 
ment of  the  Law  on  this  subject  in  the  shape  in  which  it 
appeared  in  the  earlier  editions. 

Marriage  was  formerly  an  absolute  gift  to  the  husband,  as 
«11  of  all  the  chattels  of  which  the  wife  was  actually  and 
kneficially  possessed  at  the  time  he  married  her  (u),  as  also 


(0  By  Tindal,  C..T.,  in  Grymes 

r.  Boweren,  6  Bingh.   439.     See 

I  ilio  Avery  v.  Cheslyn,  3  A.  &  E. 

"5.  Walmsley  v.  Milne,  7  C.  B., 

X.S.115. 

(u)  Co.  Lit.  351,  b.    And  there 


was  no  distinction  in  this  respect 
between  property  to  which  the 
wife  M'as  entitled  at  Equity,  and 
property  to  which  she  was  entitled 
at  Law :  Osborn  v.  Morgan,  9 
Hare,  432. 
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of  such  lis  Clime  to  her  during  luarriiigo,  whether  she  anrvivtil 
him  or  not  (.r).     And  consequently,  though  his  wife  oulliviil 


(.()  These  rules  of  law,  liowovcr, 
liml  lie<'U  consitleralily  intxlifu-il  liy 
the    Mnrriid    Woinen's    Pi-operty 
Act  (33  &  34  Virt.  c.  93),  whicJi 
»•  ..ae   into  Djurntion  on  the  !>th 
day      f   Avigust,    1870.     IJy  that 
Act  (which,  save    in    respect    of 
accrueil  rights   and  liabilities,   ia 
rejualeil  by  the  Alorrieil  \\  omen's 
Proiierty  Act,  1S82),  any  married 
woman  became  abaohitely  entitled, 
independent  of  her  hnslMind,  to — 
rt.  Her  earnings,  made  separately 
from  her  husband,  and  invest- 
ments theivof  (s.  1). 
h.  (lovornment  annuities  and  de- 
posits  in  savings  banks  in  her 
own  name,  whether  before   or 
after  marriage  (s.  2), 

c.  Sums  invested  in  certain  secu- 
rivies,  companies,  or  societies 
(ss.  3,  4,  fi),  in  respect  of  which 
the  married  woman  had  ob- 
tained the  BtJitutory  onler  re- 
quired by  the  Act. 

d.  Policies  of  inssuvance,  and  all 
benelite  thereof,  elfected  by  her 
on  her  own  life  or  her  husband's 
for  her  separate  use,  if  so  ox- 
prt>sseil  on  the  face  of  the  policy 
(s.  10). 

e.  Any  property  hers  before  mar- 
riage, which  her  Intsband,  by 
writing  under  his  hand,  had 
agreed  with  her  should  be  her 
separate  pn>pejty  after  marriage 
(s.  11).  And  if  married  on  or 
after  the  0th  of  August,  1870, 
to— 

f.  Any  personal  property  to  which 
a  woman  shall  become  entilknl 
during  her  nuirriagc  us  next  uf 


kin  or  one  of  the  next  of  kin 
of  an    intestate,    or   any  miw 
not  exceeding  £±W  to  wlmh 
she   shall    after    her   marri.i^. 
become  entitled  by  docd  ur  will 
(sect,    7).     l?ents    and    lll■olit^ 
of  real  propeity  descending  pii 
any  woman  married  nftir  tlif 
paiwing  of  the  Act  as  lu■i^w.r 
coheiress  of  an  iiitest^.te  (sen.  ."^V 
In  Johnson  r,  Johnson,  35  (".  U. 
345,  it  was  decided   that  tlu> 
8th  section  of  the  Act  iI.ks  in't 
enable  a  woman  to  pass  by  an 
unacknowledged    dee<l  tlie  fte 
simple  of  real  estate  ilosocnilnl 
upon  her.     The  words  "  shall 
become  entitled  '    in  tliese  sto  i 
tions  of  this  Act  apply  toaivvir-  i 
sion   falling  in  after  niariiap\  ■ 
Lane  i-.  Cakes,  30  h.  T.  N.  S, 
72«.     lIowa^l  r.  Hank  uf  Vm:-  \ 
land,  L.  «.,  1!)  I'.i.  -Ji)."*.    It  « 
otherwise  under  the  wnnls  v\ 
section   6   of  the  Act  of  ISS;'. 
Keid    t'.    Reid,  31  C.  D.  -lOi 
Sec  j)o«f,  p.  (i(i2  (/»).    All  tlio  Avi 
does    is    to  rreate   a  slaliit^iry 
separate  use.     It  does  not  p\c  ;>  j 
legal  sejxaratc  property,  nor  (;i\i', 
excepting  under  the  lltli  «• 
tion  as  between  hv.tl'iuul  ai:il 
wife,  a  remedy  to  the  wife  ix- 1 
.opt  through  a  Court  of  Eciniiy 
Her    separate   earnings,  tliin- 
fore,  are  under  t  liis  AA  e(|iiitaWt'  | 
assets,  distribu    Me  anienijsi  al 
her  creditors,  and  not  le^al  ii*mIs  I 
out  of   which  her  cxivutor  i* 
entitled  to  ri'tain  his  own  ddt.  j 
L'e  Poole's  Estat.'.  t  C.  D.  ::f',i. 
This  Act,  it  will  be  obseivol. 
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liim,  thoy  went  to  his  executor,  if  ho  nimlo  u  Will,  or  to  his 
administrator  if  ho  died  iutcstnto.  ' 

But  by  conveying  her  property  to  trustees  ht foro  marriage,  Seivvit« 
tlie  wife  might,  iudependently  of  tho  Married  "NVomou's  Pro-  '  ^  •  ■ 
porty  Acts,  preserve  it,  iu  cases  clear  of  fraud;  separate  from 
hiT  husband,  and  those  claiming  from  or  through  him,  both 
at  law  and  in  equity  :  for  wherever  the  trust  can  bo  supported 
in  equity,  tho  trustee  will  bo  entitled  at  law  (.»/).  So  that  if 
personal  property  was  bequeathed  to,  or  settled  upon,  a 
married  woman  for  her  separate  use,  even  without  tho  pre- 
fiution  of  tho  intervention  of  trustees,  the  wife's  separate 
interest  was  protected  in  equity  by  the  conversion  of  her 
husband  into  a  trusito  for  her  (z) ;  and  consequently,  upon 
his  (loath,  tho  property  did  not  form  a  part  of  tho  beneticial 
istato  of  his  executors  or  administrators  (a). 

These  rules  will  still  govern  all  those  cases  which  do  not  !-:»«•  mmc 

M.  W.  IV  Alt, 


contains  i»o  scetion  like  section 
1  of  tho  Act  of  18S2  nlToctinj- 
the ct\piioity  of  ii  luiuried  woman 
loatiiuiiv,  hold,  imd  dispose  liy 
Will  or  othcrwisi'  of  all  rt'iil  or 
jHi'sonal  properly  as  if  she  were 

«/c»ic  ,«o/('. 

[y)  I'y  Lord  Mansfield,  in  Hase- 
lintou  f.  Oill,  3  T.  1{.  (!l'0. 

(:)  Parker  »-.  Brooke,  J)  Vei*. 
>;!.  Rich  V.  Cm-kell,  ibid.  375, 
ill  l.onl  KUlon's  judgment.  Where 
ihew  ia  sulUcieut  evidence  to  show 
m  i:.tonlion  on  tho  iwrt  of  the 
«ifi^  tluit  the  hushand  shall  eni- 
\V\  Ihu  money  for  hi*  own  list", 
i^r  lor  the  family  cxpenditniv,  us 
lit'  might  think  piMper,  tin*  assent 
if  the  wife  to  such  application  of 
till' money  puts  an  end  to  the  trnst 
Ir  her  separate  use  :  Oanlner  r. 
l.imlner,  1  tJilT.  liO. 

(ii)  Thus,  accoiilinj;  to  tlio 
friuitfthle  doctrine  of  separate  nse, 


if  the  luisl«\nd  survives  and  the 
wife  dies  in  actnal  jiosscssion 
of  iier  separate  prope.ty  witlunil 
having  expressed  her  right  of  dis- 
jHising  of  it  l>y  deed  or  Will,  the 
unality  of  sejmrate  jiroperty  ceases 
at  her  death,  ami  the  fnnd  belongs 
tothehnsband  in  his  marital  right, 
so  that  he  need  not  ln-conie  her 
administrator  in  order  to  entitle 
nimself  to  it  ;  Molony  r.  Kennetly, 
10  Sim.  llCti.  See  also  ("arne  r. 
Ihioe,  T  M.  &  \V.  1S3.  Messenger 
1'.  Clarke,  .^  Exch.  388.  Bird  r. 
IVagvnm,  13  ('.  15.  (i;«»,  Hourne 
r.  l'\)>l>ri>ok,  18  V.  IJ.,  X.  S.  M.'S. 
The  appointment  by  a  married 
W'.nnan  of  execntnrs  is  not  a  dis- 
l>osition  by  her  of  her  separate 
estate  se  as  to  deprive  her  husband 
of  separate  estate  nndisposed  of  by 
her  Will.  lU  Lambert's  Kstate 
3!)  C.  l>.  «2(i. 
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fall  within  the  Married  Women's  Property  Act,  1882.    The 
Stat.  45  &  46    Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75), 

Vict  c   75 

B.  1.'  '  '  by  section  1,  subs.  (1),  enacts  that,  "  a  married  woman  shall 
"  in  accordance  with  the  provisions  of  this  Act  be  capable  of 
"  acquiring,  holding,  and  disposing  by  Will  or  otherwise  of 
"  any  real  or  personal  property  as  her  separate  property  iu 
"  the  «ame  manner  as  if  she  were  a  feme  sole  without  the 
"  intervention  of  any  trustee." 

S.  2.  By  section  2  it  is  enacted,  that  "  every  woman  who  marries 

"  after  the  commencement  of  this  Act"  [January  1, 1883], 
"  shall  be  entitled  to  have  and  to  hold,  as  her  separate  pro- 
"  perty,  and  to  dispose  of,  in  manner  aforesaid,  all  real  and 
"  personal  property  which  shall  belong  to  her  at  the  time  of 
"  marriage,  or  shall  be  acquired  by  or  devolve  upon  her  after 
"  marriage,  including  any  wages,  earnings,  money  and  pro- 
perty gained  or  acquired  by  her  in  any  employment,  trade, 
"  or  occupation  in  which  she  is  engaged,  or  which  she  carries 
"  on  separately  from  her  husband,  or  by  the  exercise  of  any 
"  literary,  artistic,  or  scientific  skill." 

S.  5.  And  by  section  6  (6),  it  is  enacted  that  "  every  woman 

"  married  before  the  commencement  of  this  Act  shall  bo 

'  entitled  to  have  and  to  hold,  and  to  dispose  of,  in  manner 

"  aforesaid,  »t  her  separate  property,  all  real  and  personal 


(6)  It  is  to  be  observed  that  in 
Reid  V.  Reid,  31  C.  D.  402, 
following  Ite  Tucker,  54  L.  J., 
Ch.  874,  and  Ee  Adanies  Trusts, 
54  L.  J.  Ch.  878,  and  overruling 
Ee  Dixon,  54  L.  J.  Ch.  964, 
Baynton  v.  CrUins,  27  C.  D.  004, 
Thompson  v.  Curzon,  29  C.  D.  177, 
it  was  decided  that  if  a  woman 
married  before  the  commencement 
of  the  Married  Women's  Property 
Act,  1882,  has  before  the  com- 
mencement of  the  Act  acqiured  a 
itle  whether  vested  or  contin- 
gent, and  whether  in  reversion  or 


remainder,  to  any  property,  such 
property  is  not  made  lier  separate 
estate  by  sect.  5  (1)  of  the  Act 
though  it  fall  -nto  possession  after 
the  commencement  of  tlie  Act. 
On  the  other  hand,  sect.  7  of  the 
Act  of  1870,  in  which  the  words  are 
"to  which  she  shall  become  entitM" 
was  held  to  include  property  to 
which  the  married  woman  iiad  a 
reversionary  title  before  marriage 
but  which  fell  into  possession  alter- 
wards.  Lane  v.  Oakes,  30  L.  T,, 
N.  S.  726.  Howard  v.  Bank  nl 
England,  L.  R.  19  Eq.  2!)fl,  300. 
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"  property,  her  title  to  which,  whether  vested  or  contingent, 
"and  whether  in  possession,  reversion,  or  remainder,  shall 
"  accrue  after  the  commencement  of  this  Act,  including  any 
"  wages,  earnings,  money,  and  property  so  gained  or  acquired 
"by  her  as  aforesaid." 

And  further,  hy  section  19,  it  is  enacted,  "  that  nothing  in  S.  19. 
"  this  Act  contained  shall  interfere  with,  or  affect,  any  settle- 
"  ment,  or  agreement  for  a  settlement,  made  or  to  he  made, 
"whether  hefore  or  after  marriage,  respecting  the  property 
"  of  any  married  woman,  or  shall  interfere  with,  o^  render 
"  inoperative,  any  restriction  against  anticipation  at  present 
"  attached,  or  to  be  hereafter  attached,  to  the  enjoyment  of 
"  any  property  or  income  by  a  woman  under  any  settlement, 
"  agreement  for  a  settlement,  will,  or  other  instrument :  but 
"  no  restriction  against  anticipation  contained  in  any  scttle- 
"  ment,  or  agreement  for  a  settlement,  of  a  Avoman's  own  pro- 
"  perty  to  be  made  or  entered  into  by  herself,  shall  have  any 
"validity  against  debts  contracted  by  her  before  marriage, 
"  and  no  settlement,  or  agreement  for  a  settlement,  shall  have 
"any  greater  force  or  validity  against  creditors  of  such 
"woman  than  a  like  settlement,  or  agreement  for  a  settle- 
"  ment,  made,  or  entered  into,  by  a  man  would  have  against 
"  his  creditors  "  (c). 

The  scope  of  section  1  seems  to  be  to  declare  the  status  Application  ot 

sect.  1. 

of  a  married  woman,  and  not  to  deal  with  the  kinds  of  pro- 
nerty  affected  by  the  Act,  which  latter  are  dealt    vith  by 
sections  2  and  />. 
For  it  can  hardly  be  that  the  statute  intended  to  make  all 


lilfi;  ''*' 


m 


(f)  It  may  bo  observed  that 
section  19  excludes  from  the  opera- 
tion of  section  6  ami  the  other 
sections,  property  the  subject  of 
any  settlement,  wliich  would  have 
bound  it  if  the  Act  Imd  not 
passed,  even  though  such  property 
may  accrue  to  the  wife  after  the 
wmmeneement  of  the  Act.      Re 


Stonor's  Trusts,  24  C,  D.  195.  Ik 
Wliitaker,  34  C.  1).  227.  Hun 
cock  I'.  Hancock,  38  C.  D.  78. 
See  also  Re  Queade's  Trusts,  04 
L.  J.  Ch.  788,  which  seems  to  havu 
been  disapproved  of  by  the  Court 
of  Appeal  in  Hancock  v.  Hancock, 
yihi  sap. 


,  ,..j 


Gt54 


Of  the  Quantitij  of  an  Execntors  Estate.  [Pt.  ii.  Bk.  ii. 


What  words 
will  give  a 
Bepnrato 
entate  : 


property  possessed,  or  acquired  by,  a  married  woman  in  her 
own  ritjht  her  separate  property,  irrespective  of  the  date  of 
her  marriage  and  the  date  of  the  acquisition  of  that  property : 
otherwise  section  2,  subs.  1,  and  section  6  would  be  un- 
necessary. And  there  seems  to  be  no  property  to  which 
section  1  can  apply  besides  Lhe  subject-matter  of  sections  2 
and  5.  It  cannot  apply  to  property  which  is  separate 
property  by  marriage  settlement,  because  this  is  excl-ided 
from  the  operation  of  the  Act  by  section  19,  nor  to  ckom 
in  action  not  reduced  into  possession,  because  the  Married 
Women's  Property  Act  does  not  affect  devolution,  nor  to 
property  which  has  become  the  separate  property  of  the  wife 
by  virtue  of  the  Act  of  1870,  because  the  interest  given  to 
the  wife  under  that  Act  is  merely  a  beneficial  interest,  and  the 
Act  of  1882  does  not  amend  the  Act  of  1870,  but  repeals  it, 
and  provides  that  such  repeal  shall  not  affect  any  act  done  or 
right  acquired  while  the  Act  of  1870  was  in  force  (cc). 

The  Married  Women's  Property  Act,  1582,  unlike  the  2oth 
section  of  20  &  21  Vict.  c.  85,  does  not  affect  the  devolution 
of  property  undisposed  of  by  the  married  woman  (d). 

The  'nquiry  as  to  what  words  are  sufficient  according  to 
the  equitable  doctrine  to  give  the  wife  an  interest  separate 
from  her  husband  appears  to  belong  more  properly  to  the 
general  Law  of  Husband  and  Wife,  than  to  a  work  on  the 
Law  of  Executors  and  Administrators  ;  and  it  is  not,  there- 
fore, deemed  requisite  to  pursue  it  at  any  length  in  this 
Treatise :  However,  it  is  to  be  observed  that  questions  as  to 
the  construction  of  settlements  on  married  women  or  ^vonien 
about  to  be  married  n^ay  still  not  unfrequently  arise,  notwith- 
standing the  Married  Women's  Property  Act,  1882,  because 
section  19  of  that  Act  excludes  such  settlements  from  the  opera- 
tion of  it.  Independently  of  the  Married  Women's  Property 
Acts,  a  gift  to  the  separate  use  of  an  unmarried  woman  excludes 


(cc)  This  seems  to  be  the  view 
also  taken  in  Ee  Cuno,  43  C.  D. 
12. 


(rf)  lie    Lambert's    Estate,   3!t 
C.  D.  62G. 
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the  executors  of  a  future  husband  (c),  and  an  antenuptial  settle-  Antenuptial 

settlement  of 

ment  of  money  or  jewels,  furniture,  or  other  movables,  made  money,  jewels, 

by  the  husband  himself  of  his  own  property  upon  the  wife,  hugbanj*  ° 

will  be  valid,  as  well  against  the  husband    himself   and 

volnnteer  claimants  from  him,  as  also  against  his  creditors. 

Nor  will  it  differ  the  case  that  the  husband  was  indebted  at 

the  time  of  making  the  settlement,  and  that  his  future  wife 

knew  it :  nor  that  the  husband  had  the  joint-possession,  as 

long  as  he  lived,  of  the  furniture,  &c.  (/) ;  nor  that  the  wife 

brought  him  no  portion. 

The  same  principle  of  equity  which  secures  the  interest  Antenuptial 
of  the  wife  in  the  case  of  a  settlement  or  bequest,  will  writing. 
protect  it  when   the  husband  agrees  before  marriage,  by 
rating,  that  his  wife  shall  be  entitled  to  specific  parts  of 
her  personal  estate  to  her  separate  use,  although  the  legal 
title  becomes  vested  in  him  by  the  subsequent  marriage  : 


nit 


m 


Lambert's    Kstnte,   311 


(«)  TuUfctt  V.  Armstrong,  4 
Mylne&Cr.  377. 

(/)  Campion  v.  Cotton,  17  Ves. 
264.  But  where  thu  husband, 
with  the  knowledge  of  the  wife, 
bad  committed  an  act  of  bank- 
nijitcy  before  the  execution  of  the 
Eettlement,  and  an  adjudication  of 
taikruptcy  followed  within  twelve 
months,  the  settlement,  though 
antenuptial,  was,  while  such  act 
of  bankruptcy  was  available  for 
aJjuilication,  held  invalid  ; — for, 
1.  relation,  the  property  had 
ceased  to  be  the  property  of  the 
liankrupt  before  the  settlement 
was  executed  :  Fraser  v.  Thomp- 
m,  4  De  0.  &  J.  G59.  In  the 
case  of  Buhner  v.  Hunter,  L.  R., 
8  Eq.  46,  a  man  executed  an  ante- 
nuptial settlement  and  married  a 
woman  with  whom  he  had  pre- 
viously cohabited  with  intent  to 
ilefrand  his   creditors,   the   wife 


being  imi^licated  in  the  trans- 
action, and  it  Avas  held  that  the 
settlement  was  fraudulent  and 
void  as  against  creditors.  And  by 
section  47  (2)  of  the  Bankruptcy 
Act,  1883,  it  is  provided  that  "  any 
"  covenant  or  contract  made  in 
"  consideration  of  marriage  for  the 
"future  settlement  on  or  for  the 
"  settlor's  wife  or  children  of  any 
"money  or  property  wherein  he 
"had  not  at  the  date  of  his 
"  marriage  any  estate  or  interest 
"  whether  vested  or  contingent  in 
"  possession  or  remainder,  and  not 
"  being  money  or  property  of  or  in 
"right  of  \\\»  wife  shall  on  his 
"becoming  bankrupt  before  the 
"property  or  money  has  been 
"actually  transferred  or  paid 
"  pursuant  to  the  contract  or  cove- 
"nantbevoid  against  the  trustee 
"  in  the  bankruptcy." 
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In  such  a  case  the  husband  will  be  a  trustee  for  the  wife's 
separate  use,  and  the  trust  'rill  bind  his  executors  and 
administrators  {g). 

Likewise  a  jjos^nuptial  settlement  of  property  by  the 
husband  on  the  wife  is  obligatory  upon  himself  and  all 
persons  claiming  as  volunteers  from  or  through  him  (/<). 
And  such  a  settlement  will  protecu  .^he  property  even  against 
creditors,  unless  it  can  be  considered,  from  the  circum- 
stances under  which  it  was  made,  fraudulent  as  againsc 
them(i). 


(g)  But  the  agreement  must  be 
in  writing,  by  reason  of  the  4th 
section  of  the  Statute  of  Frauds, 
enacting  that  no  action  shall  be 
brought  whereby  to  charge  any 
person  upon  any  agreement  made 
in  consideration  of  marriage,  unless 
some  memorandum  or  note  thereof 
shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith, 
or  by  some  other  person  by  him 
lawfully  authoriztu  :  Kandall  v. 
Morgan,  12  Ves.  74.  Warden  v. 
Jones,  23  Beav.  487.  S.  C,  2  I)e  G. 
&  J.  76.  Goldicutt  v.  Townshend, 
28  Beav.  445.  These  and  other 
authorities  have  overruled  Dun- 
das  V.  Duters,  1  Ves.  199.  But  if 
a  man,  on  his  marriage  with  a 
woman  enters  into  a  mere  parol 
agreement  with  her,  that  a  sum 
of  money  shall  be  transferred  to 
trustees  upon  trust  for  himself, 
his  intended  wife,  and  the  children 
of  the  marriage,  and  the  money  is, 
before  the  marriage,  actually  trans- 
ferred to  the  trustees,  who  hold  it 
solely  upon  the  trusts  agreed  upon, 
the  fact  that  the  instrument  de- 
claring the  trusts  is  executed  by 
them  subsequently  to  the  marriage, 
does    :-.ot    make    it    a    voluntary 


instrument,  and  enable  creditors  to 
set  it  aside  :  Cooper  v.  Womiald, 
27  Beav.  270.  Indeed,  ii  the  non- 
reduction  into  writing  be  owin;; 
to  the  fraudulent  conduct  of  tla' 
husband,  equity  will  relieve :  Laily 
Montacute  v.  Maxwell,  1  P.  Wni?. 
620. 

(h)  See  Curtis  v.  Price,  12  Ves. 
89. 

(i)  The  questions  of  the  avoid- 
ance of  settlements  as  again.4 
creditors  under  stat.  13  Eliz.  c. '), 
and  tlie  avoidance  of  voluntary 
settlements  of  lands,  &e.,  as  against 
purchasers  under  stat  27  Eliz.  c.  4, 
are  so  wide,  and  the  authorities 
upon  them  so  numerous,  that  it  is 
considered  better  to  refer  tlie  reader 
to  the  text-books  which  deal  exchi- 
sively  with  the  subject,  and  not  to 
undertake  a  detailed  examination 
of  the  law  on  a  point  wliicii  is 
but  distantly  connected  with  the 
subject-matt'-r  of  this  work.  See 
May  on  Fraudulent  and  Vohmtary 
Dispositions  of  Property,  2ud  ed. 

As  to  the  effect  of  the  ban!;- 
ruptcy  of  a  person  making  a  post- 
nuptial settlement  upon  sueii 
settlement,  see  section  47  (1)  oi 
the    Bankruptcy    Act,    1883,  by 
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Curtis  V.  Price,  12  Vos, 


Besides  the  means  already  described  of  the  acquirement  Separate 
"according  to  the  Eoui table  doctrine  "  of  separate  property,  acquired  by 
by  a  wife,  she,  even  before  the  Married  Women's  Property  tTSing."^"** 
Act?,  might  also  do  so  by  carrying  on  trade  apart  from  her 
ksband,  on  her  separate  account,  either  in  consequence  of 
an  express  agreement  between  her  and  her  husband  before 
marriage,  or  by  his  permission  after  marriage  {h).     There 
was  an  important  distinction,  with  respect  to  the  estate  of  the 
executor  of  tlie  husband,  between  the  wife's  right  to  property 
acquired  in  the  two  cases.    "When  the  agreement  was  made 
previously  to  marriage,  since  the  consideration  was  valuable, 
the  transaction  was  not  only  to  be  obligatory  upon  the  husband 
and  his  executors,  but  also  binding  upon  his  creditors ;  when 
the  agreement  originated  during  the  marriage,  it  was  void 
against  his  creditors,  but  good  against  himself  (i). 

The  savings  arising  from  the  separate  property  of  the  wife  Savings,  &c., 
will  not  form  a  part  of  the  estate  of  her  husband's  executor  :  ggpar^g*  * 
for  "  the  sprout  is  to  G.wour  of  the  root  and  go  the  same  property : 


irhich  "any  settlement  of  property 
"uot  being  a  settlement  made 
"before  and  in  consideration  of 
'marriage,  or  made  in  favour  of 
"a  purchaser  or  incumbrancer  iu 
"good  ftiith  and  for  valuable 
"consideration,  or  a  settlement 
"made  on  or  for  the  wife  or 
"children  of  the  settlor  of  property 
"which  has  accrued  to  the  settlor 
"after  marriage  in  right  of  his 
"wife,  shall,  if  the  settlor  becomes 
"bankrupt  mthin  two  years  after 
"tiie  date  of  the  settlement  be 
"void  against  the  trustee  in  the 
"bankruptcy,  and  shall  if  the 
"settlor  becomes  bankrupt  at  any 
"subsequent  time  within  ten  years 
"after  tiie  date  of  the  settlement 
"be  void  against  the  trustee  in  the 
"bankruptcy,  unless    the  parties 


"claiming  under  the  settlement 
"  can  prove  that  the  settlor  was  at 
"  the  time  of  making  the  settle- 
"ment  able  to  pay  all  his  debts 
"  without  the  aid  of  the  property 
''  comprised  in  the  settlement,  and 
"  that  the  interest  of  the  settlor  in 
"  such  property  has  passed  to  the 
"  trustee  of  such  settlement  on  the 
"  execution  thereof." 

As  to  post-nuptial  settlements, 
see  also  Reed's  Bills  of  Sale  Act, 
Tth  ed.,  p.  53. 

(/;)  See  Haddon  v.  Fladgate,  1 
S\v.  &  Tr,  48,  ante,  p.  54,  note  (/). 
All  agroement  with,  or  permis- 
sion from,  her  husband  has  not 
been  necessary,  since  the  Married 
Women's  Property  Acts,  1870  and 
1882.    See  ante,  p.  660,  n.  (x). 

(0  2  Rop.  165,  2nd  edition 
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way"(m).  And  so  jewels,  or  other  things,  bought  by  the 
wife,  with  money  arising  out  of  her  separate  property,  will 
not  be  assets  liable  to  the  husband's  debts  (n).  But  as  she 
is  entitled  to  deal  with  her  separate  estate  as  she  pleases,  if 
she  directly  authorizes  any  moneys  which  form  a  part  of  it,  I 
or  the  savings  arising  from  it,  to  be  paid  to  her  husband, 
ho  is  entitled  to  receive  them,  and  she  can  never  recall  | 
them(o). 

The  general  rule  of  law,  before  the  Married  Women's  Pro- 
perty Act,  derived  from  the  unity  of  person,  was  that  gifts  I 
from  the  husband  to  the  wife  were  void :  "  But  in  Courts  of  | 
Equity,"  Lord  Hardwicke  says  in  Lucas  v.  Lucas  (p),  "gifts 
between  husband  and  wife  have  often  been  supported,  though 
the  law  does  not  allow  the  property  to  pass." 

For  though  the  property  did  not  pass  at  Law,  yet  in 
Equity  a  husband,  being  the  owner  at  Law,  might  become 
a  trustee  for  his  wife,  and  if  by  clear  and  irrevocable  acts 
he  made  himself  such  trustee  the  gift  to  his  wife  was  con- 
clusive (q). 

Thus  in  Lucas  v.  Lucas  (r),  Lord  Hardwicke  decreed  that 
the  defendant  in  the  cause,  a  widow,  was  entitled  to  £1,000 
South  Sea  Annuities  transferred  by  her  husband,  in  his  life- 
time, into  the  name  of  his  wife,  as  a  valid  gift  against  the 
husband  and  his  representatives. 


(m)  Gore  v.  Knight,  2  Vern.  535. 
So  as  to  her  savings  out  of  her 
ftlimony  :  Moore  v.  Barber,  34 
L.  J.,  Ch.  667. 

()()  Duncan  i;.  Cashin,  L.  B., 
10  C.  P.  554.  Accordingly  in 
Brooke  v.  Brooke,  25  Beav.  342, 
husband  and  wife  had  for  many 
years  lived,  and  were  still  living 
separate :  He  remitted  money  for 
her  maintenance  and  support : 
She  saved  a  considerable  por- 
tion : — And  it  was  held  by 
Romilly,  M.R.,  that  the  husbanl 


could  not  recover  back  tiiese 
savings  ;  for  that  the  remittances 
must,  as  against  the  Iiusband,  be 
treated  as  her  separate  estate. 

(o)  Caton  V.  Rideout,  1  Mac.  & 
G.  599.  But  see  also  Daricin  i: 
Darkin,  17  Beav.  578. 

(p)  1  Atk.  271.  Gniliam  v. 
Londonderry,  3  Atk.  303. 

(q)  Mews  V.  Mews,  15  Beav.  533. 
Grant  v.  Grant,  34  L.  J.  Ch.  Gil. 
See  post,  p.  670,  as  to  iraperlect 
gifts  by  husband  to  wife. 

(r)  1  Atk.  271. 


^   .  ■■■^  f.    rr:iiFstli£yi: 
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So  stock  purchased  by  a  man  in  the  names  of  himself  and 
his  wife,  was,  on  his  death,  held  by  the  Vice-Chancellor 
(Sir  John  Leach)  to  go  to  her  as  the  survivor  (s).  And  in  a 
similar  case.  Lord  Eldon,  C,  said  it  was  prima  facie  a  gift 
to  herself  in  the  event  of  her  surviving,  unless  evidence  of 
contemporaneous  acts,  showing  a  contrary  intention,  were 
produced  (0*  So  where  the  husband  lends  out  money  upon 
securities  taken  in  the  names  of  himself  and  wife,  and  dies, 
the  wife  is  entitled  by  survivorship,  if  there  are  sufficient 
assets  without  this  money  to  pay  debts  (u).  And,  generally, 
where  a  husband  purchases  personal  property  in  the  name  of 
his  wife,  or  in  thdr  joint  names,  it  will  be  presumed,  in  a 
case  clear  of  fraud,  to  have  been  intended  as  an  advancement 
and  provision  for  the  wife,  and  on  surviving  her  husband  she 
will  be  entitled,  unless  Lj  has  aliened  the  property  in  his 
hfetiQae(a;). 

But  where  the  widow  seeks  to  establish  a  gift  from  her 
husband  in  his  lifetime,  she  must  adduce  evidence  beyond 
suspicion  (y) ;  and  nothing  less  will  do  than  a  clear  irrevo- 
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what  Is  suffi- 
ciect  evidence 
of  a  gift  by 
husband  to 
wife. 


(j)  Lorimer  v.  Lorimer,  MSS. 
Mr.  Beanies,  n.  (46),  to  Rider  v. 
Kidder,  10  Ve3,  367,  2nd  edit. 

(/)  Wilde  V.  Wilde,  MS.  1  Rop. 
Husband  and  Wife,  by  Jacob,  54. 
Vance  v.  "Vance,  1  Beav.  605. 
Williams  v.  Davies,  33  L.  J.,  P.  & 
M.  127.  Ee  Ekin's  Trusts,  6 
CD.  115. 

(«)  Christ's  Hospital  v.  Budgin, 
2Vem.  683. 

(i)  Kingdon  v.  Briilges,  2  Veni. 
6?.  Q'Mster  v.  Hewer,  8  Ves. 
129.  But  the  presumption  may 
be  rebutted:  Marshal*.  Crutwell, 
L.  R.,  20  Eq.  328.  So  where  a 
man  fror  time  to  time  gave  his 
wife  sums  of  money,  part  of  which 
accumulated  as  stock  in  his  name, 
and  lie  received  thci  dividends  and 


paid  them  to  her,  and  in  every 
way  treated  the  stock  as  lier 
separate  property;  it  was  held  by. 
Sir  cresswell  Cresswell,  that  the 
wife  had  acquired  a  separate  estate, 
of  which  the  husband  had  con- 
sidered himself  trustee  for  her, 
and  to  which  the  jus  disponendi 
attached  :  In  the  goods  of  Smith, 
1  Sw.  &  Tr.  125. 

(y)  Walter  v.  Hodge,  2  Swanst. 
92.  Re  Whittaker,  21  C.  D.  657 
The  wife  making  such  a  claim 
comes  within  the  well  established 
rule,  that  a  person,  making  a  claim 
against  the  estate  of  a  dead  man 
cannot  sustain  that  claim  by  his 
or  her  own  deposition :  there  must 
be  some  corroboration  of  it. 


I 
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cable  gift,  either  to  some  person  as  trustee,  or  by  some  clear 
and  distinct  act  of  his,  by  which  he  divested  himself  of  the 
property,  and  engaged  to  hold  it  as  trustee  for  the  separate 
use  of  his  wife  {z). 


{z)  M'Lean  «.  Longlands,  5  Ves. 
79,  by  Lord  Alvanley.  See  also 
2  Swanst.  104.  Mev.av.  Mews,  15 
Beav.  329.  Hoyes  v.  Kindeialey, 
2  Sm.  &  G.  195.  Lloyd  t\  Pughe, 
L.  R.,  8  Ch.  88.  Parker  v.  Lech- 
inere,  12  C.  D,  256.  In  Lloyd  v. 
Pughe,  an  account  in  the  name  of 
the  wiie  was  held  to  be  a  mere 
agency  account  of  the  husband, 
and  on  his  death  the  credit  balance 
was  held  to  be  part  of  his  estate 
though  the  wife  survived  him.  In 
Parker  v.  Lechmere,  the  opening 
of  an  account  with  money  coming 
to  the  wife  in  her  own  right,  in 
the  name  of  the  wife,  was  held  to 
be  evidence  of  the  gift  to  the  wife. 
If  the  husband  makes  an  imperfect 
gift  to  the  Avife  the  Court  will  not 
in  the  case  of  a  husband  and  wife, 
any  more  than  in  any  other  case, 
hold  that  the  intending  donor  is  a 
trustee  for  the  wife,  lie  Breton, 
17  C.  D.  416.  Moore  v.  Moore, 
L.  B.,  18  Eq.  474.  See,  however, 
the  cases  to  the  contrary  cited  by 
Hall,  V.-C,  in  his  judgment  in 
Re  Breton,  which  the  learned 
Judge  seems  to  have  declined  to 
follow.  Grant  v.  Grant,  34  L.  J. 
Ch.  641.  Fox  V.  Hawks,  13  C.  D. 
822.  Baddeley  v.  Baddeley,  9 
C.  D.  113,  in  which  imperfect 
gifts  by  a  husband  to  a  wiie 
seem  to  have  been  treated  as  not 
governed  by  the  rule,  applying  to 
imperfect  gifts  to  a  stranger,  laid 
down  in  Mihoy  v.  Lord,  4  De  Q. 
l'\   &  J.  264.      Richards  v.  Del- 


bridge,  L.  R.,  18  E(i.   11.    Ciisosi 
of  imperfect  gifto  wf  a  liiisbund  to 
a  wife  will  be  less  likely  to  arise 
now    that   the  wife  can   take  a 
gift  as    if   she  were  a  feme  tuk 
(M.    W.    P.    Act,   1882),  but  of 
course  may  arise  where  the  form 
of  instrument  is  not  applicaWe  to 
transfer  the  property  in  question. 
The  ground  for  supporting,  as  a 
declaration  of  trust,  an  instrument 
prior  to  the  M.  W.  P.  Act,  1882, 
purporting  to  transfer  property  to 
the  Avife  directly,  seems  to  liave 
been  that  the  husband,  if  he  knew 
the  law,  could  not  have  intended  I 
the  instrument  to  operate  as  a 
transfer,  and  if  the  gift  is  intended 
to  be  taken  by  transfer,  the  Court  | 
will  not  hold  the  intended  transfer  | 
to  operate  as  a  declaration  of  trust, 
for  then  every  imperfect  instru- 
ment would  be  made  etl'eetual  liy  I 
being    converted   into    a  perfect 
trust.      It  must   be  remembered 
that,  to  constitute  a  gift,  there  must 
be  either  a  transfer  of  property  or 
a  declaration  of  trust,  for  there  is 
no  equity  to  perfect  an  imperfect 
gift.     See  Milroy  v.  Lord,  4  De  G.  ] 
F.   &  J.  264,  274.     Hichards  r. 
Delbridge,    L.    E.,    18   Eq.  11. 
Moore    v.   Moore,  ihuJ.  474,  and 
conf.    Ricliardson   v.    lUchaiJson,  ] 
L.   R.,  3  Eq.  686,  and  Morgan  v. 
Malleson,  L.  R.,  10  Eq.  475,  dis- 
approved in  Richards  v.  Delbridge  ] 
{vide    supra),    but    approved  by 
Bacon,    V.-C,  in  Fox  t:  Hawks,! 
13  C.   D.   822.    As   to   what  isl 
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In  a  case,  however,  where  a  hushand  gave  directions  to 
lliis  bankers  to  invest  a  sum  of  money  in  the  funds,  in  the 
I  joint  names  of  himself  and  wife,  and  their  brokeiH  accord- 

igly  made  the  purchase  :    Lord  Langdale,  M.K.,  held  that 
I  the  wife  was  entitled  to  the  stock  by  survivorship,  although 
llie  husband  died  after  the  contract,  but  before  the  transfer 
I  lad  been  completed  (a). 

Those  gifts  of  money  by  the  husband  to  the  wife  for  rin-money : 
Itlotheq,  or  to  purchase  ornaments,  or  for  her  separate  expen- 
jiture,  which  are  usually  called  pin-money  {h),  will  be  good 
lis  equity  as  against  the  husband,  and  all  volunteer  claimants 
I  through  him  (c). 

Similar  allowances   have  been  supported   in  equity;   as  and  similar 
lihere  the  husband  voluntarily  allowed  the  wife  to  dispose  from  husband 
|iBd  make  profit  of  all  such  butter,  eggs,  poultry,  pigs,  fruit,  ***  *'^®  • 

other  trivial  matters  arising  from  a  farm  (over  and 
Iksides  what  was  used  by  the  family)  for  her  own  separate 
|[se,  called  it  her  pin-money ;   out  of  which  the  wife  saved 

II. ;  which  the  husband  borrowed,  and  died ;   Lord  Chan- 


jiecessary  to  constitute  a  declara- 
of  trust,  see  Warriner  v. 
«,  L.  R,,  16  Eq.  340,  348, 
Irtere  Bacon,  V.-C,  says,  "  the 
rone  thing  necessary  to  give 
rvalidity  to  a  declaration  of  trust 
J'l  take  to  be,  that  the  donor  or 
I 'grantor  should  have  absolutely 
•parted  with  that  interest  which 
I  been  his  up  to  the  declara- 
J'tion,  should  have  effectually 
I'cliangedhis  riyht  in  that  respect, 
rand  put  the  property  out  of  his 
rpowur,  at  h'ast  in  the  ■way  of 
rinterest,"  and  in  Moore  v.  Moore, 
lU  18  Eli.  '^"4,  481,  Hall,  V.-C, 
lays, "Though  the  ("ase  is  one  of 
I'hiisband  and  wife,  the  onus  pro- 
i  rests  upon  the  plaintiff  to 
rmake  out  a  satisfactory  case  to 


"  entitle  her  to  relief  in  respect  of 
"  these  sums  of  stock  founded  on 
"  the  alleged  gift,  and  the  case 
"must  be  tried  and  determined 
"exactly  in  the  same  way  as  it 
"  would  have  been  tried  and  deter- 
"  mined  if  a  bill  had  been  filed  by 
"  the  next  friend  of  the  wife  in 
"the  lifetime  of  the  husband 
"  a^'ainst  the  husband." 

((()  Vance  v.  Vance,  1  Beav. 
CJ5. , 

{h)  A'j  to  tiie  nature  of  pin- 
money,  see  the  elaborate  observa- 
tions of  Lord  Brougham,  C,  in 
Howard  r.  Digby,  2  CI.  &  Fim 
G34. 

(c)  2  Roper,  Husband  and  Wife, 
132.  2nd  edit. 
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cellor  Talbot  decreed,  that  there  being  no  deficiency  of  asseU 
to  pay  debts,  the  widow  should  come  in  as  a  creditor  forj 
the  100^. ;  and  tho  Court  mentioned  the  case  of  Calmady  v. 
Calinady,  where  there  was  a  like  agreement  made  betwixt  I 
husband  ind  wife,  that  upon  every  renewal  of  a  lease  by  a 
husband,  two  guineas  should  be  paid  by  the  tenant  to  tk 
wife,  and  this  was  allowed  to  be  her  separate  money  {(J). 

See  also  in  Mangey  v.  Hungerford  (c),  the  wife  had  saved  I 
a  considerable  sum  of  money  out  of  housekeeping,  and  in  a 
suit  instituted  against  her  for  a  discovery  of  what  she  had 
saved,  she  insisted  by  answer  that  she  was  not  bound  to  { 
make  such  a  discovery ;   and  upon  exceptions  to  the  answer, 
it  was  held  sufficient  by  Lord  King. 

There  has  already  (/)  been  occasion  to  shDW  that,  under] 
the  Divorce  Act,  1857,  s.  25,  property  acquired  by  a  wifj, 
after  obtaining  a  protection  order,  may  be  disposed  of  by  hor  I 
in  all  respects  as  a  feme  sole,  and  will  devolve  on  her  death  as  I 
if  her  husband  were  then  dead. 

It  often  happens  that  pin-money  is  settled  on  the  wife  liy  I 
agreement  previous  to  marriage ;  in  which  case  it  falls  under 
a  different  consideration  :  and  upon  the  principles  already 
explained,  the  savings  by  the  wife  out  of  it  will  be  protected 
as  her  separate  property,  not  only  against  the  husband  a 
volunteer  claimants  through  him,  but  also  from  his  creditors.  | 
But  if  the  wife,  by  good  management,  effect  savings  out  of  | 
her  pin-money  or  other  allowance  made  by  the  husband,  i 
in  pursuance  of  an  antenuptial  contract,  such  savings,  as  well  I 
as  jewels  so  purchased  by  the  wife  out  of  them,  will  not, 
it  should  seem,  be  exempt  from  the  husband's  debts,  bnt  j 
will  be  assets  for  the  purpose  of  satisfying  them,  in  tlie  j 
hands  of  his  executor  (</),  although  protected  from  voluntary  j 
claims. 


{(l)  Slanning».Style,3P.  Wms. 
339. 

(e)  2  Ec[.  Cas.  Abr.  156,  in  mar- 
gint. 


(f  )  AnU,  p.  53. 
{q)  Willson  V.  Pack,  PrccCLan.  j 
297. 
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If  pin-money  be  in  arrear,  and  the  husband  dies,  the  wife  Arrenra  of  pin- 
may  claim  the  arrears  against  her  husband's  representatives :  recoverable. 


though  such  claim  cannot,  generally  speaking,  be  carried 
farther  back  than  one  year's  income  (h) :  Which  restriction 
appears  to  have  been  founded  partly  on  a  supposed  satisfac- 
tion by  acquiescence,  on  the  notion  of  the  consent  of  the 
wife,  to  make  it  a  common  fund  for  the  expense  of  the 
family  (t) ;  and  partly  on  the  consideration,  that  the  money 
is  meant  for  the  dress  and  ornament  of  the  wife,  in  a  mode 
suitable  to  the  degree  of  the  husband,  so  as  to  maintain  his 
dignity,  and  not  for  the  accumulation  of  the  fund ;  so  that 
if  the  wife  does  not  choose  to  expend  the  money  for  the  pur- 
pose to  which  it  was  appropriated,  viz.,  to  support  his  and 
her  rank  in  society,  she  cannot  justly  claim  the  arrears  of 
'\[(k).  Again,  if  pin-money  be  in  arrear,  and  the  wife  dies, 
her  representatives  cannot  sustain  any  claim  for  it  whatever ; 
the  ground  of  which  rule  is,  that  the  pin-money  was  not 
meant  for  the  sustentatiou  of  the  wife,  but  for  her  dress  and 
ornament  in  a  station  suitable  to  the  degree  of  her  husband  : 
The  authorities  connected  with  this  subject,  and  the  nature 
of  pin-money  in  general,  were  fully  discussed,  and  commented 
on  in  the  arguments  of  counsel  and  the  judgment  of  Lord 
Brougham  in  a  case  relating  to  the  arrears  of  the  pin-money 
of  the  Duchess  of  Norfolk  (l). 


Another  instance  where  the  wife  may  acquire  a  property  Paraplier- 
in  her  husband's  personal  chattels,  by  gift  from  him,  so  as  to 
exclude  his  executors  or  administrators,  is  to  be  found  in 
her  paraphernalia.  The  term  is  borrowed  from  the  civil  law, 
and  is  derived  from  the  Greek,  vapa  (jxpvrf,  i.e.  some- 
thing to  which  she  is  entitled  over  and  above  dower,  what  are  so 
Our  law  uses  it  to  signify  the   apparel  and  ornaments  of 


(n)  Peacock  v.  Monk,  2  Ves. 
Sen.  190.  Thrupp  v.  Harman,  3 
M.  &  K.  513. 

(t)  Brodie  v.  Barry,  2  V.  &  B. 

36. 

W.E. — VOL.    I. 


(k)  Howard  v.  Digby,  2  CI.  & 
Fin  634,  667. 

(I)  Ibid.  634.  See  also  Jodrell 
V.  Jodrell,  9  Beav.  45. 

'  X  X 


674 


0/*^/ie  Quantity  of  an  Executors  Estate.  [Pt.  ii.  Bk.  ii. 

the  wife,  suitable  to  her  rank  and  degree  (»i).  What  <»re  to 
be  so  considered,  are  questions  to  be  decided  by  the 
Court,  and  will  depend  upon  the  rank  and  fortunes  of  the 
parties  (n). 

Pearls  and  jewels,  whether  usually  worn  by  the  wife,  or 
only  on  birthdays,  and  other  public  occasions,  are  to  be  con- 
sidered paraphernalia  (o).  In  the  reign  of  Queen  Elizabeth, 
the  executors  of  Viscount  Bindon  brought  detinue  against 
the  widow  of  the  deceased  viscount,  and  declared  upon  the 
detainer  of  certain  jewels :  The  defendant  justified  the 
detainer  of  them  as  her  paraphernalia  :  It  was  said  by  Man- 
wood,  Chief  Baron,  that  paraphernalia  ought  to  be  allowed 
to  a  widow,  having  regard  to  her  degree,  and  in  this  case  the 
husband  of  the  defendant  being  a  viscount,  500  marks  \Ya8 
but  a  good  allowance  for  such  a  matter  (/)). 

In  the  reign  of  Charles  I.  a  chain  of  diamonds  and  pearls 
worth  870^,  being  usually  worn  by  a  lady,  who  was  a 
daughter  of  an  earl  of  Ireland,  and  a  baron  of  England,  and 
the  wife  of  a  knight  and  a  serjeant-at-law  of  the  king,  were 
considered  bona  x>'^rapUcrnalia  (q).  In  the  year  1674,  Lord 
Keeper  Finch  said,  he  never  knew  any  paraphernalia  allowed, 
but  where  the  party  was  noble  either  by  bii  th  or  marriage  (/) : 
but  in  the  year  1721,  Lord  Macclesfield,  in  the  case  of 
Tipping  v.  Tiinping  (»),  decreed,  that  the  widow  of  a  com- 
moner should  have  jewels,  &c.,  to  the  value  of  20C(.  and 


{m)  2  Black.  Comm.  436.  A 
bed  is  also  in  8ome  uuthors  enu- 
merated among  the  paruphernn- 
lia :  Cfim.  Dig.  Baron  and  Feme 
(F.  3).  Noy  enumerates  "  all  her 
apparel,  her  bed,  her  coplier,  her 
chains,  borders,  and  jewels."  Max. 
c.  49.  And  Swinburne  mentions 
the  ancient  and  general  custoni,  ns 
to  widows,  of  the  province  of  York, 
aa  extending  "not  only  to  their 
apparel,  and  a  convenient  bed,  but 
a  coffer  with  divers  t'liin^s  therein 


necessary  for  their  own  pprsoiis." 
Pt.  6,  8.  7,  pi.  5. 

(»^)  2  Rop.  Husband  and  Wife, 
141,  2nd  edit. 

(o)  Graham  v.  Londonderry,  3 
Atk.  3»4,  by  Lord  Hanlwicke. 

(/))  Viscountess  Bindouj  case, 
2  Leon.  166,  pi.  201. 

((/)  Lord  Hastings  v.  Sir  A. 
Douglas,  Cro.  Car.  343. 

(r)  Lady  Tyrrell's  case,  1  Freein. 
304. 

(,■(>  1  P.  Wms.  729. 
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apwiuds,  as  her  homi  pantphernalia.  Lord  Talbot  after- 
wards allowed  the  widow  of  a  private  gentleman  her  gold 
natch,  and  several  gold  rings  given  at  the  burials  of  rela- 
tions (O*  And  in  a  case  where  a  Mrs.  Northey,  in  the  life- 
time of  her  husband,  was  possessed  of  jewels  to  the  value  of 
3,000i.  and  upwards,  which  had  been  bought  partly  with  her 
own  money,  and  partly  her  husband's,  and  had  been  worn  by 
lier  whenever  she  was  dressed ;  Lord  Hardvvicke  held,  that 
8lie  was  entitled  to  them  as  paraphernalia,  and  said,  that  the 
value  made  no  alteration  in  the  Court  of  Chancery  («)• 

The  following  case,  as  decided  Mich.  5  Geo.  I.,  is  reported 
in  Viner's  Abridgement  (.<) :  Mr.  Calmady  having  a  crocheat 
of  diamonds,  which  was  his  first  wife's,  in  1095  makes  his 
Will,  and,  amongst  other  things,  devises  this  crocheat  to  his 
eldest  son,  and  that  it  should  go  in  succession  to  the  heir  of 
his  family  as  an  heirloom :  Afterwards,  in  1699,  he  marries 
a  second  wife  (the  defendant),  and  turns  this  crocheat  into 
a  necklace,  and  adds  several  new  diamonds  to  it  to  the  value 
of  200/.,  which  was  more  than  the  value  of  the  croch'^at : 
The  plaintifl',  as  heir  to  Mr.  Calmady  (though  not  the  eldest 
son  to  whom  it  was  specifically  devised),  demands  this  cro- 
cheat of  the  defendant,  the  widow  of  Mr.  Calmady :  Counsel 
for  the  defendant  insisted  that  the  defendant  was  entitled  to 
it  as  part  of  her  paraphernalia,  which  the  husband  cannot 
give  away  from  his  wife  by  Will,  though  ho  may  dispose  of 
it  in  his  lifetime,  and  the  wife  shall  retain  it  against  the 
ilevisee  or  executor  of  her  husband,  unless  in  the  case  of 
creditors,  who  cannot  otherwise  have  a  satisfaction  of  their 
debts :  Counsel  for  the  plaintiff  said,  that  though  formerly 
it  was  a  doubt  whether  the  husband  could  devise  any  part 
of  the  paraphernaifa  jf  the  wife,  yet  of  late  it  has  been 
holden,  that  the  husband  may  devise  specifically  jewels  of 
his  own  which  he  permitted  his  wife  to  wear,  though  they 
sliall  not  go  to  his  executor,  or  to  a  general  residuary  legatee, 


n 


*!■:. 


'ii 


(0  2  Ell.  Cob.  Abr.  156,  iti  wxr-      7». 
Ji"'.  (r)  Ciilmiuly    i-.     Calnimly,    11 

('0  Northoy  v.  Northey,  2  Atk.      Vin.  Abr.  181,  pi.  21. 
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and  that,  in  this  case,  there  being  no  direct  proof  of  an 
express  gift  to  the  wife,  only  a  permission  to  wear  them,  tluv 
are  well  devised  to  the  heir  as  an  heirloom  and  that  tlie 
altering  and  turning  the  crocheat  into  a  necklace,  and  per- 
mitting his  wife  to  wear  them,  was  no  revocation  of  tlie 
devise  :  Parker,  C,  seemed  to  doubt  at  first,  that  turning  the 
crocheat  into  a  necklace,  adding  new  diamonds  to  it,  ami 
permitting  his  wife  to  wear  it,  was  a  revocation  of  the  devise, 
but  at  last  ordered  the  Master  to  examine  and  separate  the 
old  diamonds  from  the  new,  and  decreed  the  diamonds  of 
the  crocheat  to  the  plaintiff  as  heir-at-law,  and  specifically 
devised  to  him  as  an  heirloom. 

On  the  authority  of  this  case  it  was  ruled  by  Lord  Roniilly 
in  Jervoise  v.  Jerroise  (y),  that  family  jewels,  which  have 
been  handed  down  from  father  to  son,  do  not  constitute 
paraphernalia,  notwithstanding  they  may  have  been  woru  hy 
the  wife  at  court  and  on  other  full-dress  occasions,  but  tlint 
jewels  presented  to  a  wife  during  coverture  by  a  tliird  person, 
or  by  her  husband  for  the  purpose  of  ordinary  use  as  befitting 
her  station  in  life,  are  properly  paraphernalia. 

By  the  custom  of  London,  a  citizen's  widow  may  retain 
some  part  of  her  jewels  as  paraphernalia,  but  not  all  {z). 

It  will  make  no  difi'erence  as  to  the  widow's  right,  that 
the  jewels,  &c.,  were  iu  the  custody  of  th'  iiaHband,  if  the 
wife  occasionally  wore  them  (a). 

There  is  an  important  distinction  betwr  ;r:  r  /,&  of  the 
husband  to  the  wife  for  her  separate  use,  and  gitia  hy  him  to 
her  as  paraphernalia  ;  for  she  may  dispose  absolutely  of  the 
things  given  to  her  for  her  separate  use;  but  where  the 
husband  gives  them  to  her  expressly  for  the  or. lament  of 
her  person,  she  cannot,  according  to  our  law,  dispose  of  them 
by  gift  or  Will  during  his  life  (b) :  although  by  the  civil 
law,  the  wife  had  such  an  absolute  property  in  them  that 


(y)  17  Beiiv.  5G6.  But  as  to 
tliose  presented  to  her  by  a  thiixl 
person,  see  post,  p.  679,  contra. 

[z)  U  Vin.  Abr.  180,  pi  17. 


(a)  Northey  v.  Northey,  2  Alk, 
7». 

(6)  Graham  v.  LoiuluiultTiy,  i) 
Atk.  3tt4. 
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she  might  alien  them  in  vita  marili,  invito  marito  (c).  But 
llie  husband  may  sell  them  or  give  them  away  in  his  life- 
time (d),  although  he  cannot  dispose  of  them  by  Will  during 
her  life  (e). 

By  the  civil  law,  bona  par aphcr nalia  in  all  cases  go  to  the 
wife,  to  the  exclusion  of  the  executor,  nor  are  they  subject 
to  the  payment  of  the  husband's  debts  (/).  But  by  our  law 
they  are  clearly  liable  to  his  creditors,  and,  therefore,  the 
widow  will  not  be  entitled  to  them  (except  as  far  as  her 
necessary  apparel)  {cj)  in  case  of  a  deficiency  of  assets  (/<). 
Nor  are  they  to  be  allowed  to  her,  where  there  are  not  assets 
at  the  time  of  her  husband's  death,  though  contingent  assets 
afterwards  fall  in ;  for  the  same  might  not  have  happened 
until  twenty  or  thirty  years  after  the  death  of  the  testator, 
nor  possibly  until  after  the  death  of  the  widow,  when  the 
cud  and  design  of  the  widow's  wearing  her  bona  paraphcr- 
rnlia,  in  memory  of  her  husband,  could  not  have  been 
answered,  and,  therefore,  it  was  reasonable  that  this  should 
be  reduced  to  a  certainty,  viz.,  that  if  there  should  not  be 
assets  real  and  personal  at  the  testator's  <?eath,  or,  at  least, 
at  the  time  when  the  jewels  were  applied  to  debts,  then  the 
jewels  should  be  liable  (i). 
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(c)  Cro.  Car.  344,  by  Berkeley 
and  Jones,  Justices.  3  Bac.  Abr. 
BO.  Executors  (H.  4). 

((!)  Grahaui  v.  Londonderry,  3 
Atk.  394. 

(e)  Caiy  v.  Appleton,  1  Cus. 
Chan.  240.  Godolph.  Pt.  2,  c.  15, 
8.  1.  Tipping  V.  Tipping,  I  P. 
Wins,  730.  Northey  v.  Northey,  2 
Atk.  78,  79.  Seymour  v.  Tresilian, 
3  Atk.  358.  2  Black.  Comm.  436. 
This  was  denied  by  Richardson, 
C.J.,  and  Cooke,  J.,  in  Lord 
Hastings  v.  Douglas,  Cro.  Car.  34f), 
thougii  agreed  to  by  Berkeley  and 
Jones,  Justices  ;  and  Harcourt,  C, 
Kserved  the  consideration  of  the 
point   in    Wilcox    v.    Gore,    11 


Vin.  Abr.  180,  181.  Sec  also 
Calniady  v.  Calniady,  ibid.  181  : 
ante,  p.  675,  and  3  Bac.  Abr.  66. 
Executors  (H.  4),  where  the  lius- 
band's  power  to  dispose  of  them 
by  Will  is  asserted, 

(/)  Swinb.  Pt.  6,  s.  7,  pi.  5. 
Godolph.  Pt.  2,  c.  15,  s.  1. 

(f/)  Noy's  Maxims,  c.  49,  2 
Black.  Comm.  436. 

(h)  Campion  v.  Cotton,  17  Ves. 
264.  "  It  is  not  fit,"  said  Lord 
Keeper  Finch,  "that  the  widow 
Hhould  shine  in  jewels  and  the 
creditors  starve  : "  Lady  Tyrrell's 
case,  1  Freem.  304. 

(i)  Burton  v.  Pierpont,  2  P. 
Wms.  79. 
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But  the  widow's  claim  to  her  paraphernalia  is  preferred 
to  that  of  a  legatee  of  her  husband,  and,  therefore,  they  will 
not  be  liable  to  satisfy  the  testator's  legacies,  or  any  of 
them  (/.;),  either  general  or  specific  {I). 

Likewise,  where  a  creditor  has  a  double  fund,  the  widow's 
claim  to  paraphernalia  shall  not  be  disappointed  by  the 
effect  of  his  option  of  resorting  to  the  personal  estate  (w). 
Therefore,  if  the  personal  estate,  including  the  paiapbtr- 
nalia,  had  been  exhausted  in  payment  of  specialty  creditors, 
the  widow,  in  equity,  stood  in  their  place  as  to  so  much  upo:i 
the  real  assets  of  the  heir-at-law  («)•  So  where  there  is  n 
real  trust  estate,  charged  with  the  payment  of  the  husband's 
debts,  the  wife  may  resort  to  the  trust  to  be  reimbursed  in 
the  value  of  her  paraphernalia,  if  the  personal  estate  Ims 
been  exhausted  by  her  husband's  creditors  (o).  So  a  reid 
estate,  charged  with  payment  of  debts,  in  aid  of  the  personal 
estate,  shall  be  applied  before  the  widow's  paraphernalia  (;>). 

But  whether  the  widow  shall  stand  in  the  place  of  Cicdi- 
tors  for  the  amount  of  her  paraphernalia  against  real  assets 
devised,  unless  in  trust  for  payment  of  debts,  appears  doubl- 
ful  (r/).  According  to  Lord  Hardwiekc's  decisions  in  lUdorl 
V.  Pli/ mouth  (r),  and  I'lohert  v.  Morgan  (s),  she  is  not  ki 
entitled;  but  the   case  of   I'jut  v.   Tynt{t)  is   at  variauie 


(k)  Snelson  v.  Corbet,  3  Atk. 
370. 

(l)  In  Graham  v.  Lord  London- 
derry, 3  Atk.  3!)5,  Lord  Hiiid- 
wicke  said  that  the  rijjlit  of  the 
wife  WHS  superior  to  that  of  any 
legatee. 

(m)  Aldrich  v.  Cooper,  8  Ves. 
397. 

(n)  rinelson  v.  Corhet,  3  Atk. 
369.    See  also  Tippinj;  v.  Tipping, 

1  P.  Wms.   729.    Tynt  v.  Tynt, 

2  P.  Wms.  644. 

(o)  Incledim  v.  Northcote,  3  Atk. 
438. 

(p)  Boyntun  v.  Boynlun,  1  Cox, 
106. 


(q)  See  Cox's  note  to  Tvut  r. 
Tynt,  3  P.  Wms.  544.  It  liii> 
heen  suggested  by  an  alile  wiiin' 
(Joshua  Williams  on  RenlAssi-, 
]i.  118),  that  since  the  stat.  I!  &  4 
Will.  4,  c.  104,  she  may  iimislwl 
the  assets  in  this  case  also ;  1«- 
cause  she  is,  as  to  her  jiaraiilui- 
nalia,  in  a  position  similar  to  lliiit 
of  a  simple  contract  creditor,  wim, 
by  force  of  that  statute,  may  ■■mm 
upon  any  part  of  the  piopcity  uf 
the  deceased. 

()•)  2  Atk.  105. 

(s)  1  Atk.  440. 

(/)  2  P.  Wms.  542,  before  tlio 
Master  of  the  Rolls,  1729. 
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with  those  decisions.  It  seems,  however,  that  if  the  devised 
estate  be  subject  to  a  mortgage,  or  other  specific  incum- 
brance, she  would  have  a  right  to  marshal  the  assets  by 
throwing  the  charge  upon  the  estate,  as  a  legatee  might  in 
such  a  case  (m). 

It  has  already  appeared  that  the  husband  may  alien  the 
wife's  paraphernalia  in  his  lifetime ;  but  if  the  alienation  be 
not  absolute,  but  as  a  pledge  or  security  for  money,  the  wife 
Burviving  him  will  be  entitled  to  have  them  redeemed  by  his 
executors  out  of  her  husband's  personal  estate,  if  sufficient 
for  that  purpose,  after  payment  of  his  debts  (x). 

The  widow  may  bar  her  right  to  paraphernalia  by  settle- 
ment before  marriage :  as  in  Cholmely  v.  Cholmely  (y),  where 
the  wife  by  her  marriage  articles  agreed  to  have  no  part 
of  her  husband's  personal  estate,  but  what  he  should 
give  her  by  Will ;  and  this  was  held  to  bar  her  of  her 
paraphernalia  (z). 

If  the  husband  should  bequeath  to  his  wife  all  household 
goods,  furniture,  plate,  jewels,  linen,  &c.,  for  life  or  widow- 
hood, with  the  remainder  over,  this  will  not  bar  her  of  her 
paraphernalia  (a).  But  in  such  a  case  if  the  widow  does 
not,  by  some  act  in  her  lifetime,  manifest  her  election  to 
take  them  by  her  elder  and  better  title,  her  executor 
or  administrator  cannot  lay  any  claim  to  them  after  her 
decease  {h). 

Paraphernalia  are  in  their  nature  materially  distinct  from 
gift  of  jewels,  &c.,  to  the  wife,  by  third  persons,  for  her  sepa- 
rate use:  as  the  latter  may  bo  aliened  by  the  wife  in  the 
lifetime  of  the  husband,  and  are  not  liable  to  his  debts.  With 
respect  to  what  shall  be  considered  as  given  to  her  separate 
Dse;  where  some  diamonds  had  be^n  presented  to  the  wife 
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third  persons, 
not  liikble  to 
husband's 
debls: 


(«)  Oneal  v.  Mead,  1  P.  Wins. 
693.  2  UoiKr,  Husband  and  Wife, 
146,  note  (a)  by  Jacob.  See  post, 
Pt.  IV.  Bk.  I.  Ch.  11.  §§  I.  &  II. 

(x)  Graham  v.  Londonderry,  3 
Atk.  393. 


((/)  2  Vern.  83. 

(,:)  Read  v.  Snell,  2  Atk.  642. 

(rt)  Marshall  v.  Blew,  9  Atk. 
217. 

(6)  Clarges  v.  Albemarle,  2 
Vern.  247. 
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by  the  husband's  father,  en  her  marriage  with  his  son,  they 
were  considered  by  Lord  Hardwicke  as  a  ^ft  to  the  separate 
use  of  the  wife,  and  to  which  she  was  entitled  in  her  own 
right  (o).  So  where  certain  pieces  of  plate  were  given  to  the 
wife  immediately  after  marriage,  by  the  husband's  father, 
Lord  Hardwicke  decided  that  they  were  to  be  considered  as 
gifts  to  the  wife  for  her  separate  use  {d).  And  a  present  by 
a  stranger  to  the  wife  during  coverture  must  be  construed 
as  a  gift  to  her  separate  use  :  as  where  the  Regent  of  France 
delivered  to  the  husband,  as  a  present  for  his  wife,  his 
picture  set  about  with  diamonds  (e). 

But  with  respect  to  jewels,  &c.,  presented  to  the  wife  by 
the  husband  himself  before  marriage,  there  was  before  the 
Married  Women's  Property  Act  no  exemption  from  the 
liability  to  his  creditors :  for  iuamediately  on  the  marriage, 
the  law  gave  them  to  the  husband,  and  he  could  not  be 
considered  as  a  trustee  for  them  for  her  separate  use 
afterwards  (/). 

As  we  have  already  seen  any  woman  married  since  the 
Married  Women's  Property  Act  is  entitled  to  hold  and  dispose 
of,  in  the  same  manner  as  if  she  were  a  feme  sole,  as  her 
separate  property,  all  personal  property  whensoever  and  from 
whomsoever  she  may  acquire  it,  and  her  husband  has  no 
interest  in  such  property,  nor  is  such  property  liable  to  his 
creditors. 


(c)  Graham  v.  Londonderry,  3 
Atk.  393. 

(d)  Brinkinan  v,  Brinknian,  3 
Atk.  394,  cited  in  Urahuni  v. 
Londonderry. 

(e)  3  Atk.  393.  Lord  Hard- 
wicke in  this  case  mentioned  the 
case  of  Countess  Cowper,  in  which 
several  trinkets  (which  it  is  pre- 
sumed, were  not  intended  to  be 


worn,  like  paraphernalifi,  as  orna- 
ments to  her  person)  had  been 
given  to  her  by  Lord  CowpT  him- 
f  elf  in  his  lifetime,  and  they  were 
lield  by  Sir  Joseph  Jekyll  to  lie 
her  separate  estate.  See  also  tliis 
case  again  noticed  by  his  Lordship, 
in  1  Atk.  271.    Ante,  p.  663. 

(/)  Ridout  V.  Lord  riymoutii, 
2  Atk.  105. 


aw, 
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SECTION   IV. 


Of  Donations  Mortis  Causa. 

It  will  be  proper  to  close  the  subject  of  the  estate  of  an 
executor  or  administrator  in  the  chattels  personal  of  the 
deceased  in  possession,  by  considering  another  species  of 
interest  in  the  property  of  the  deceased,  which  vests  neither 
in  the  personal  representative,  nor  in  his  heir,  nor  in  his 
widow.  This  is  called  a  Donatio  Mortis  Causa,  and  is  thus 
(lefined  in  the  civil  law,  from  which  both  the  doctrine  and 
tie  denomination  are  borrowed :  Mort's  caiisd  donatio  est, 
qii<e  propter  mortis  Jit  suspicionem  ;  cum  quis  ita  donat,  ut  si 
(lidd  htinanitiis  ei  contigissct,  haheret  is,  qui  accepit ;  sin 
mtm  supervixisset  is,  qui  donavit,  reciperet ;  vel  si  cum 
knationis  poenituisset ;  aut  prior  decesserit  is,  cui  donatum 

To  constitute  a  donatio  mortis  causa,  there  must  be  three  Attributos  of  a 
attributes:  1.  The  gift  must  be  with  a  view  to  the  donor's  caimd: 
death.    2.  It  must  be  conditioned  to  take  effect  only  on 
tlie  death  of  the  donor  by  his  existing  disorder.     8.  There 
must  be  a  delivery  of  the  subject  of  the  donation. 

1.  The  gift  must  be  made  with  a  view  to  the  donor's  i.  The  gift 
death  (/().    If  a  gift  be  not  made  by  the  donor  in  peril  of  by  the  donor 


m. 


I'li; 


(j)  Inst.  lib.  2,  tit.  7.  The 
correctness  of  this  definition,  and 
the  inaccuracy  of  that  given  by 
Smnboume,  Pt.  1,  » .  7,  pi.  2,  is 
noticed  by  Lord  Loughborough, 
in  Tate  v.  Hilbert,  2  Ves.  119. 
Tlie  description  of  a  donatio  mortis 
caiwd  given  by  Lord  Cowper,  is, 
"wlie-^  a  man  lies  in  extremity, 
or  being  surprised  with  sickness, 
and  not  having  an  opportunity  of 
raak'ng  his  Will ;  but  lest  he 
sliould  die  before  he  could  make 
it,  he  gives  with  his  own  hands 
Is  to  his  friends  about  him  ; 


this,  if  he  dies,  shall  operate  as  a 
legacy  ;  but  if  he  recovers,  then 
does  the  property  thereof  revert 
to  him  : "  Hedges  v.  Hedges,  Prec. 
Chanc.  269. 

(h)  Duffield  V.  Elwes,  1  Bligh, 
N.  S.  630.  The  evidence  must  be 
clear  that  the  donor  gave  it  in 
contemplation  of  death.  The 
bunlen  of  proof  is  necessarily  on 
the  donee,  and  no  case  ought  to 
prevail  unless  it  is  supported  by 
evidence  of  the  clearest  and  most 
unequivocal  character.  Cosnahan 
V.  Grice,  15  Moo.  P.  C.  215. 
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death,  i.e.  with  relation  to  his  decease  by  iUuess  affectiufr 
him  at  the  time  of  the  gift,  it  cannot  be  supported  as  a 
donation  mortis  causa  (i).  Where  it  appears  that  the 
donation  was  made  whilst  the  donor  was  ill,  and  only  a  few 
days  or  weeks  before  his  death,  it  will  be  presumed  that  the 
gift  was  made  in  contemplation  of  death  {k),  and  in  the 
donor's  last  illness  (1). 

2.  The  gift  must  be  conditioned  to  take  effect  only  on 
the  death  of  the  donor  by  his  existing  disorder  (hi).  But, 
although  it  is  an  essential  incident  to  a  donation  murtig 
causa  that  it  be  subject  to  a  condition,  that,  if  the  donor 
live,  the  thing  shsll  be  restored  to  him,  yet  it  is  not  neces- 
sary that  the  dono)'  should  expressly  declare  that  the  gitl  is 
to  be  accompanied  by  such  a  condition :  for  if  a  gift  be 
made  during  the  donor  s  last  illness,  the  law  infers  the 
condition  that  the  doneo  is  to  hold  the  donation  only  in  case 
the  donor  die  of  that  indisposition  (n).  Thus  in  Gardiner  y. 
Parker  (o),  A.,  being  confined  to  his  bed,  gave  to  B.  a  bond 
for  1800L  two  d&ys  before  his  death,  in  the  presence  of  a 
servant,  saying,  "  There,  take  that,  and  keep  it : "  The 
question  was  between  the  donee  and  executors  of  A.: 
And  Sir  John  Leach,  V.-C,  decided  in  favour  of  the  dona- 
tion, observing  that  the  doubt  originated  in  the  donor  not 
having  expressed  that  the  bond  was  to  be  returned  if  Li 
recovered :  but  that  the  bond  being  given  in  the  extremity 
of  sickness,  and  in  contemplation  of  death,  the  intention  ul 
the  donor  was  to  be  inferred  that  the  bond  shall  be  boldcu 


m 
1 
I 


(i)  Tate  V.  Hilhert,  2  Ves.  121. 
Gardiner  v.  Purker,  3  Madd.  185. 
See  also  Edwards  o.  Jones,  1 
Mybi.  &  Cra.  236.     Post,  p.  683. 

{k)  Gardiner  v.  Parker,  3  Madd. 
184. 

({)  1  Bop.  Leg.  21,  3rd  edition. 
In  Blount  v.  Burrow,  as  reported 
in  1  Ves.  546,  Eyre,  C.B.,  seems 
to  be  of  opinion,  that  there  must 
be  positive  evidence  that  the  gift 


was  made  in  the  last  illntss :  Imt 
this  dictum  is  not  found  in  tin 
report  of  the  case  in  4  Bro.  C.  C 
72,  and  does  not  seem  supiwittJ 
by  any  other  tuithorities. 

(m)  Irons  v.  Smallpiece,  2  Burn. 
&  Aid.  553.  Tate  v.  Leitheatl, 
Kay,  668.  Staniland  v.  Willolt, 
3  Mac.  &  G.  664,  675. 

()i)  1  Rop.  Leg.  4,  3nl  edit. 

(o)  3  Madd.  184. 
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as  a  gift  only  in  case  of  his  death ;  and  that  if  a  gift  bo 
made  in  the  expectation  of  death,  there  is  an  implied  con- 
dition that  it  is  to  be  held  only  in  the  happening  of  that 
event. 

Still,  if  from  all  the  circumstances  of  the  gift,  there  is 
saicient  evidence  to  rebut  the  ordinary  presumption,  and 
to  make  it  appear  that  the  gift  was  unconditional,  it  cannot 
be  supported  as  a  donation  mortis  causa  (p).  Accordingly 
in  Edwards  v.  Jones  (q),  Mary  Custance,  the  obligee  of  a 
bond  given  in  the  year  1819,  for  300Z.,  signed  the  following 
indorsement  not  under  seal,  on  the  bond,  five  days  before 
her  death :  "I,  Mary  Custance,  of  the  town  of  Aberystwith, 
ia  the  county  of  Cardigan,  widow,  do  hereby  assign  and 
transfer  the  within  bond  or  obligation,  and  all  my  right, 
title,  and  interest  thereto,  unto  and  to  the  use  of  my  niece, 
Esther  Edwards,  of  Llanilar,  in  the  said  county  of  Cardigan, 
widow,  with  full  power  and  authority  for  the  said  Esther 
Edwards  to  sue  for  and  recover  the  amount  thereof,  and  all 
interest  now  due  or  hereafter  to  become  due  thereon ;  as 
witness  my  hand,  this  25th  day  of  May,  1830 ; "  Immediately 
after  the  indorsement  had  been  signed,  Mary  Custance 
delivered  the  bond,  or  caused  it  to  be  delivered,  to  Esther 
Edwards,  and  it  remained  in  her  hands :  Maiy  Custance 
died  on  the  30th  of  May,  1880,  having  in  the  year  1829 
made  her  Will,  in  which  she  did  not  mention  the  bond,  or 
dispose  of  the  residue  of  her  estate,  but  she  appointed  an 
executor :  It  was  argued  on  the  part  of  Esther  Edwards 
that  if  this  gift  could  not  be  established  as  a  donatio  inter 
riros,  by  reason  of  the  act  being  incomplete,  it  might  still 
take  effect  as  a  donatio  mortis  causd :  But  Lord  Chancellor 
Cottenham  held,  that  in  order  to  be  good  as  a  donatio 
mrtis  camd,  the  gift  must  have  been  made  in  contempla- 
tion of  death,  and  intended  to  take  effect  only  after  the 
donor's  decease ;  and  that  if  it  appeared  from  the  circum- 
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ip)  See   Walter   v. 
Swanst.  92. 


Hodge,    2         ((y)  1  Mylne  &  Cm.  226. 


684 


Of  the  Quantity  of  an  Executor  s  Estate.  [Pt.  ii.  Bk.  ii. 


SJA 


3.  There  must 
be  a  delivery 
of  the  subject 
of  donation : 
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stances  of  the  transaction,  that  the  donor  intended  to  muke 
an  immediate  and  irrevocable  gift,  that  would  destroy  the 
title  of  the  party  who  claimed  as  a  donee  mortis  catm: 
His  Lordship  further  observed,  that  a  party  making  a 
donatio  mortis  causa  does  not  part  with  the  whole  interest, 
save  only  in  a  certain  event,  and  it  is  of  the  essence  of  such 
a  gift,  that  it  shall  not  otherwise  take  place  :  Such  a  donation 
leaves  the  whole  title  in  the  donor,  unless  the  event  occurs 
which  is  to  divest  him :  Here,  however,  there  was  un  uctual 
assignment,  by  which  the  donor,  Mrs.  Custance,  transferred 
all  her  right,  title,  and  interest  to  her  niece ;  which  was  in 
itself  sufficient  to  exclude  the  possibility  of  treating  this  us 
a  donatio  morils  causa. 

3.  There  must  be  a  delivery  of  the  subject  of  the  donation. 
The  general  rule  upon  this  head  is,  that  to  substantiate  the 
gift,  there  must  be  an  actual  tradition  or  delivery  of  the 
thing  to  the  donee  himself  (r),  or  to  some  one  else  for  the 
donee's  use  («).  The  possession  of  it  must  be  transferred  in 
point  of  fact.  The  purse,  the  ring,  the  jewel,  or  the  watch, 
must  be  given  into  the  hands  of  the  donee,  either  by  the 
donor  himself  or  by  his  order.  Thus,  in  Bunn  v.  Mark- 
liam(t),  Sir  G.  Clifford  had  written  upon  the  parcels  con- 
taining the  property  in  question  the  names  of  the  parties  for 
whom  they  were  intended,  and  had  requested  his  natural 
son  to  see  the  property  delivered  to  the  donees :  It  was, 
therefore,  manifestly  his  intention  that  it  should  pass  to 
them :  yet  as  there  was  no  actual  delivery,  the  Court  of 
Common  Pleas  held  that  it  was  not  a  valid  gift. 

A  further  requisite  to  give  eflfect  to  the  donation  is,  that 
the  deceased  should,  at  the  time  of  the  delivery,  not  only 
part  with  the  possession,  but  also  with  the  dominion  over 
the  subject  of  the  gift(«).    Thus,  m  Reddellv.  Dohree{jt), 


(r)  Ward  v.  Turner,  2  Ves.  Sen. 
431.  Irons  v,  Smallpiece,  2  B.  & 
A.  553.  Powell  v.  Hellicar,  26 
Beav.  261. 

(s)  Drury  v.  Smith,  1  P.  Wms. 


404. 

(<)  7  Taunt.  231. 

i^u)  Hawkins  v,  Blewitt,  2  Esp. 
N.  P.  C.  663. 

(x)  10  Sim.  244. 


I':' 
k. 


aft:  [Vt.  II.  Bk.  II. 


C'li.  II.  ?5  IV.]     Of  Doimtions  Mortis  Cansd. 

A,,  the  deceased,  being  in  a  declining  state  of  health, 
delivered  to  Charlotte  R.  a  locked  cash-box,  and  told  her  to 
ffo  at  his  death  to  his  son  for  the  key ;  and  that  the  box 
contained  money  for  herself,  and  entirely  at  her  disposal 
after  he  was  gone,  but  that  he  should  want  it  every  three 
months  whilst  he  lived  :  The  box  was  twice  delivered  to  the 
deceased  by  his  desire,  and  he  delivered  it  again  to  Charlotte 
R.,  and  it  was  in  her  possession  at  his  death :  The  box  was 
afterwards  broken  open  by  her,  and  contained  a  cheque  for 
500^.,  drawn  by  a  third  party  in  favour  of  the  deceased, 
and  enclosed  in  a  cover,  indorsed  wiih  the  name  of  Charlotte 
R.,  and  the  key  (which  the  son  of  the  deceased  had  refused 
to  deliver  to  her)  had  a  piece  of  bone  attached  to  it,  with 
her  name  written  on  it :  Sir  L.  Shadwell,  V.-C,  held  that 
there  was  no  donatio  mortis  caiim  ;  for  that  there  was 
nothing  more  than  that  to  a  certain  extent  the  deceased  put 
Charlotte  R.  in  possession  of  the  box,  but  retained  to  him- 
self the  absolute  power  over  the  contents. 

But  it  is  no  objection  that  the  gift  was  not  made  to  the 
donee  free  from  incumbrance,  but  charged  with  the  perform- 
ance of  a  particular  purpose  iy).  Accordingly  it  was  held  in 
the  ease  of  Hilh  v.  Hills  {z),  that  a  gift  may  be  good  as  a 
kmiin  mortis  causa,  although  it  be  coupled  with  a  trust  that 
the  donee  shall  provide  for  the  funeral  of  the  donor. 

Again,  though  a  delivery  to  a  third  party  for  the  donee's 
nsemay  be  good  (a),  yet  a  mere  delivery  to  an  agent,  in  the 
character  of  agent /or  the  giver,  is  not  sufficient  (b). 

But  there  are  cases  where  the  nature  of  the  thing  will  not 
admit  of  a  corporeal  delivery ;  and  then,  it  should  seem, 
that  a  delivery  of  the  means  of  coming  at  the  possession  or 
making  use  of  the  thing  given  will  be  sufficient  (c).  Thus 
the  delivery  of  the   key   of  a  trunk  has  been  decided   to 
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(y)  Blount  V.  Burrow,  4  Bro. 
C.  C.  75.  See  Hambrooke  t>.  Sim- 
"iions,  4  Ru88.  Ch.  C.  25. 

(«)  8  M.  &  W.  401. 

(n)  See  mjn-a,  note  («). 


(ft)  Fiirquharson  v.  Cave,  2  Coll. 
356. 

(c)  Ward  v.  Turner,  2  Ves.  Sen. 
441. 
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Of  the  Qanntltij  of  an  Exccutvvs  Ksffifc.  [Pt.  ii.  Bk.  ir. 

amount  to  the  delivery  of  a  trunk  and  its  contents  {d}.  Su 
the  delivery  of  the  key  oi  a  warehouse  or  other  place,  in 
which  goods  of  hulk  were  deposited,  has  been  determined  to 
be  a  valid  delivery  of  the  goods  for  the  purpose  of  a  donathi 
vinrtis  causa  (e).  But  in  these  cases  it  is  to  be  observed, 
that  the  key  is  not  to  be  considered  in  the  light  of  a  symbol, 
in  the  name  of  the  thing  itself ;  but  the  delivery  of  it  bas 
been  allowed  as  the  delivery  of  the  possession,  because  it  is 
the  way  of  coming  at  the  possession  or  to  make  use  of  the 
thing  (/). 

Bank  notes  may  be  the  subject  of  donatio  mortis  rami(, 
because  the  property  is  transferred  by  the  delivery  (g).  And 
on  the  same  principle  it  should  seem  that  all  ne(;otiable 
instruments  which  require  nothing  more  than  delivery  to  pass 
to  the  donee  the  money  securr  "*  by  them,  may  be  the  subjects  ' 
of  donations  mortis  causa.  'nee  it  has  been  so  adjudged 

of  bank  notes,  there  appearb  .m  reason  why  exchequer  notes 
or  promissory  notes,  payable  to  the  bearer,  or  bills  of  exchange, 
or  exchequer  lulls,  indorsed  in  blank  should  not  have  the 
capability :  for  in  all  those  cases  the  property  passes  to  the 
donee  by  delivery  (h). 


(d)  Jones  v.  Selby,  Prec.  Chan. 
3(X).  Ward  v.  Turner,  2  Ves.  Sen. 
441.  Jle  Mustapha,  Times  L.  R., 
viii.,  160. 

(e)  Ward  v.  Turner,  2  Ves.  Sen. 
443.    Smith  v.  Smith,  2  Stra.  955. 

(/)  Wai-J  V.  Turner,  2  Ves.  Sen. 
443.  Bunn  i;.  Markham,  7  Taunt. 
224. 

(g)  Miller  v.  Miller,  3  P.  Wms. 
356. 

(h)  1  Rop.  Leg.  16,  3rcl  edition. 
Unendorsed  negotiable  instru- 
ments payable  to  order  may  be 
the  subject  of  a  donatio  mortis 
cawffi.  Thus,  a  promissory  note 
payable  to  order  may  be  the  sub- 
ject of  a  donatio  mortis  causd,  and 
will  pass  thereby  </toj((//i  unendorsed 


by  the  donor  :  Veal  v.  Veal,  27 
Beav.  303.  See  also  Rankin  r. 
Weguelin,  29  L.  J.,  Ch.  323, 
note.  This  was  e.\pres.sly  ful- 
lowed  in  the  case  of  He  Mead, 
15  C.  D.  651,  in  which  a  testator 
sliortly  before  his  death  gave  tn 
his  wife  two  bills  of  excliansje 
which  were  payable  to  himself  «r 
order :  they  did  not  fall  due  until 
after  his  death,  and  they  had  not 
been  endoi-sed  by  him.  It  was 
held  that  there  had  been  a  valid 
donatio  mortis  causd  of  the  hil'^- 
A  cheque  payable  to  the  donor  or 
order,  and  without  liaving  been 
endorsed  by  him,  given  by  tlie 
donor  during  his  last  illness  to  his 
son,  stands  on  the  same  footing  as 
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So  a  bond  may  be  a  subject  of  donatio  mortis  causa, 
because  the  property  is  considered  to  pass  by  the  delivery  (i). 

It  has  been  a  matter  of  considerable  discussion,  whether  a  or  of  a  mnrt- 
mortgage  can  be  the  subject  of  a  donatio  martis  causd  by  **** 
delivery  of  the  mortgage  deeds :  but  the  question  may  now  be 
regarded  as  settled  in  the  affirmative  by  the  decision  of  the 
House  of  Lords  in  Duffield  v.  Hicks  {k),  reversing  the  de- 
cision of  Sir  J.  Leach,  who  had  held  that  there  was  no  good 
innatio  mortis  causd  by  the  delivery  of  mortgage  deeds.  But 
on  appeal  to  the  House  of  Lords,  their  Lordships  held  that 
the  property  in  the  deeds  and  the  right  to  recover  the  money 
secured  by  them,  passed  by  the  delivery,  followed  by  the 
death  of  the  donor,  and  that  the  real  and  personal  representa- 
tives of  the  donor  were  trustees  for  the  donee  to  make  the  gift 
effectual.  The  decree  of  his  lonour  was  accordingly  re- 
versed (I). 

And  in  the  case  of  Witt  v.  Amis  (w),  the  Court  of  Queen's  or  of  a  policy 

of  insuraoce  : 


a  promissory  note  or  bill  of  ex- 
change payable  to  the  donor  or 
order:  Clement  v.  Cheesnian,  27 
C.  D.  631.    As  to  whether  in  such 
a  case  the  donee  must  sue  in  the 
name  of  the  donor's  executor  or 
whether  he  can  compel  the  exe- 
cutor to  endorse  to  him  as  if  he 
had  given  value,  45  &  46  Vict.  c. 
61, 8. 31  (4),  Qiuere.    See  Chalmers 
on  Bills  of  Exchange,  3rd  edit, 
p.  119.    But  the  ground  on  which 
unendorsed  negotiable  instruments 
may  be  the  subject  of  a  donatio 
fflorttt  causd  is  not  that  a  property 
is  transferred  at  law  by  delivery, 
but  that  the  property  is  so  trans- 
ferred by  the  delivery  of  the  in- 
strument as  to  give  a  title  to  the 
donee  to  the  assistance  of  a  Court 
of  Equity  to  make  the  donation 
complete.     It   is    in    accordance 
with  the  principles  laid  down  in 
the  decision    in    the    House    of 


Lords  in  Duffield  v.  Hicks,  1 
Bligh,  N.  S.  498,  that  unendorsed 
negotiible  instruments  have  been 
held  to  be  the  subject  of  a  donatio 
mortis  caiisd.  At  one  time,  how- 
ever, a  contrary  opinion  seems  to 
have  prevailed.  See  Mii^er  v. 
Miller,  3  P.  Wros.  356,  and  Tate 
V.  Hilbert,  2  Ves.  Ill, 

(i)  Ashton  V.  Dawson,  2  Coll. 
363,  n.  (c).  Snellgrove  v.  Baily, 
3  Atk.  214.  Ward  v.  Turner,  2 
Ves.  Sen.  441,  442.  Gardiner  i:. 
Parker,  3  Madd.  184,  ante,  p.  682. 
But  such  a  donation  cannot  be 
regarded  as  a  satisfaction  of  a  debt 
due  from  the  donor  to  the  donee  : 
Clavering  v.  Yorke  (reported  in  a 
note  to  2  Coll.  363). 

(k)  1  Bligh  (N.  S.)  498. 

(I)  See  also  Staniland  v.  Willott, 
3  Mac.  &  G.  676. 

(m)  I  Best  &  Sm.  109. 
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Bench  held,  that  there  was  no  distinction  between  a  policy  of 
insurance  and  a  mortgage  or  bond,  as  regards  its  capuMlitv 
of  being  made  the  subject  of  a  donatio  mortis  cau8<'i,  anJ, 
therefore,  that  a  policy  may  be  the  subject  of  a  gift  of  tliat 
nature.  This  decision  was  adopted  by  Romilly,  M.R.  (/(),  who 
held  also  to  the  same  effect  as  to  money  due  on  a  banker's 
deposit  note  (o). 

But  where  no  property,  legal  or  equitable,  is  transferred  to 
the  donee  by  delivery  of  the  subject,  there  can  bo  no  valid 
donatio  mortis  causa.  Thus  in  Ward  v.  Tt;rncr  {p),Lori[ 
Hardwicke  held  that  the  delivery  of  recrijUs  for  South  Sea 
annuities  was  not  such  a  delivery  of  the  annuities  theniselvps 
as  to  suppori  the  gift,  of  them  as  a  donatio  mortin  caiiini .-  but 
he  intimated  that  an  actual  transfer  of  the  stock  would  have 
been  sufficient  to  effectuate  the  intended  donation  (q). 

A  promissory  note  made  by  a  man  in  his  last  illness,  can- 
not operate  as  a  <fo«rt^Jo  mortis  causa  to  the  payee  (/•),  for  it 
has  not  that  reference  to  the  death  of  the  donor  which  is 
essential  to  such  a  gift  (s).  The  same  has  been  decided  as 
to  a  cheque  on  a  banker  ;  which  is  an  order  for  the  payment 
of  money,  that  may  take  efl'ect  immediately,  and  in  the  lift- 
time  of  the  donor;    so  that  is   (generally  speaking)  altu- 


"'SS.J^".^ 


(*i)  AmiB  V.  Witt,  33  Beav.  019. 

(o)  See  Accord,  Moore  v.  Moore, 
L.  11.  18  Eq.  474.  Ite  Dillon,  44 
C.  D.  76.  See  further  Moore  v. 
Darton,  4  De  G.  &  Sm.  517,  in 
which  case  a  receipt  hud  bi^en 
given  by  a  borrower  to  a  kiulei'  iw 
follows  :  "  Received  of  U.  £bm,  to 
bear  interest  iit  4  per  cent,  per 
annum."  And  Knight-Bruce, 
V.-C,  held  that  the  delivery  of 
tliiR  receipt  to  an  agent  of  the 
borrower  by  the  lender  on  his 
death  bed  stating  that  he  wislied 
the  debt  to  be  cnncidled  was  a 
sutiicient  donatio  mortis  caus(t,  on 
the  ground,  aemhh  that  the  docu- 


ment was  essential  to  the  jmiof  of 
the  contract  of  loan. 

(;»)  2  Vcs.  Sen.  431. 

(7)  llailway  stock  nniuot  \w  tlio 
subject  of  donatio  mortis  oiK-ii. 
Moore  v.  Moore,  L.  K.  18  E4,  4"4. 

(»•)  Tate  1).  Ililiiort,  2  AVs, 
111.  HoUiduy  r.  Atkinson, 5  1>. 
«!t  V.  501.  In  the  latter  of  tlie-o 
cases  Lord  Tentenlcn  i'xpre8,<i'il 
his  opinion  that  the  intentimi  t.i 
avoid  the  legacy  duty  would  nut 
be  a  sufficient  considcmtion  lor  a 
promissory  note ;  for  then  the  nmi' 
would  not  be  payable  till  iil'tiT  tiio 
donor's  death  :  16.  503. 

(»)  See  (intf,  )>p.  081,  <i02. 
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gether  inconsistent  with  the  nature  of  a  donation  mortis 

mnA  {t). 


(()  Tate  c.  Hilbert,  2  Ves.  120. 
S^e  also  Tate  v.  LeitUeail,  Kay, 
(ioS.     Ante,    p.    G82.     However, 
:\  cheque    under    some    circum- 
fbinces  has  been  considered  the 
iiiliject  of  a  donatio  mortis  causd : 
as  M'iiere  the  testator  in  his  illness 
ilrew  a  bill  on  a  goldsmith  for  the 
jiayment  of  a  sum  to  A.  the  wife 
ofB.,  and  delivered  it  to  A.  with 
a  written  iiulori«jment  to  buy  her 
mourning :   Lawson  v.  Lawdon,  1 
P.  Wms.  441.   (But  see  the  remarks 
of  lorJ    Loughborough     in     2 
Vei    121.)      So     in     Bouts     v. 
Ellis,  17  Beav.    121  (affirmed  on 
appeal,  4  De  G.   M.  &  G.  249), 
a  testator,  four  days    before   his 
Jeath,  said  to  his  wife,  "  I  am  a 
(lying  man ;  you  will  want  money 
Wtore  my  affairs  are  wound  up  : " 
On  the  following  day  he  gave  his 
wife  a  crossed  cheque,  ami  on  the 
nest  day  out  one,  remembering 
tluit  it  was  crossed,  he  oaked  a 
friend  who  vi.sitcd  him  to  take  it 
and  give  the  wife  another  for  it, 
whicii  the  friend  did  :  Tlie  testa- 
tor's cheque  •  as  paid  before,  and 
l!ie other  chcdue  after  his  death: 
.Vnditwas'.ield  by  Romilly,  M.R., 
hkI  by  the  Lords  Justices,  that 
tlie  transaction  constituted  a  good 
imatio  mortis   cau/ul.      But  the 
ilelivery  of  the  donor's  cheque  on 
liH  hanker,  which  was   not   pre- 
mkd  lit/ore  tlie  (tonor's  death,  was 
W'l  not  a  good  donatio   mortis 
(ml;  Htwitt  V.  Kaye,  L.  R.  (5 
1^1. 198.    Where  the  delivery  by 
» iliinor,  i'\  his  last  illness,  of  a 
tlii'iiue  iin  his  bankers  was  acconi- 
l«nid  by  n  delivery  of  his  Itankcr's 
l«-hook,  and  the  che<iue  was  not 
W.U.— VOL.  I. 


preitented    ^mtil    after    the    donv's 
death,  it  was  held  by  Bacon,  V.-C, 
that  the  gift  was  not  a  good  donatio 
mortis  causA:   Re    Beak's  Estate, 
L.   R.    13    Eq.   734.      Re    Mead 
15  C.  I).  651.    Where  a  cheque 
was  given  by  A.  to  B.,  and  pre- 
sented   without    delay,    and    the 
bankers   had   sufficient  assets  of 
A.,  but  refused  payment  V  2tuise 
*;hey  doubted  the  signature,  and 
the  next  day  A.  died,  the  cheque 
not  having  been  paid,  it  was  held 
to  be  a  complete  gift  inter  v'ms 
of   the    anioi.i.t  of   the  cheque  : 
Bromley  v.  Brunton,  L.  R.  6  Eq. 
275.     See   also  Rolls  v,  Pecrce, 
5    C.    D.    730,  where    a    cheque 
drawn  by  a   testator  payable  to 
his  wife  or  her  order,  and  indorsed 
by  her  and    paid  into  a  foreign 
bank  against  the  amount  of  which 
she  drew,  was  held  to  be  a  good 
donatio  w    Hs  eanmt,  although  it 
was  not  presented  for  paym.ent  at 
the  bank  on  which  it  was  drawn 
until  after    the    testator's    death, 
'ine  result  of  the  cases    on    the 
questii.n  how  far  the  gift    of   a 
cheipie  of  the  donor  can  be  the 
subject  of  u  doautio  mortis  causd 
would  seem  to  be  that  the  Uicre 
delivery  of  a  cheque  which  is  not 
paid  in  the  donor's  lifetime  does 
not    constitute    a   donatio    mortis 
mnsd,  for  it  is    payment  which 
constitutes  the  necessary  delivery  ; 
Hewitt  w.  Kaye,  L.  R.  6  Eq.  1!)8. 
lie  Beak's  EsUite,  L.  H.    l.'i  Eq. 
734.    Wiiereas  in  the  case  of  a 
bill,  pronussory  note,  )»ond,  I  0  U, 
or  cheque  of  a  third  person,  it  is 
the    delivery  of   the    instrument 
itself  which  operates  as  a  delivery 
*  Y  V 
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How  a  ilotuUio 
mortis  cauad 
(lilfeni  from  a 
legacy. 


1.  Probate 
unnecessary : 


2.  Executor's 

assent 

unnecessary. 


How  it  differs 
from  a  gift 
inter  vivos  : 

1.   It  is 
revocable  : 


It  may  now  be  expedient  to  examine  in  what  respects  a 
donatio  mortis  causa,  diflfers  from  a  legacy,  and  from  a  gift 
ititcr  vivos  ;  whence  it  will  appear  how  important  the  distinc- 
tion is  between  these  three  kinds  of  donations. 

A  donatio  mortis  causa  differs  from  a  legacy  in  these 
respects.  1.  Probate  of  it  is  unnecessary,  for  such  a  gift 
takes  feflfect  from  delivery ;  so  the  donee  claims  the  subject  of 
it  as  a  gift  from  the  donor  in  his  lifetime,  and  not  under  a 
testamentary  act  («)•  2.  For  the  reason  just  given,  no  assent 
or  other  act  on  the  part  of  the  executor  or  administrator  is 
necessary  to  perfect  the  title  of  the  donee  (x).  In  fact  the 
distinction  between  a  donatio  mortis  causa,  and  a  legacy 
under  a  nuncupative  Will,  is,  that  the  former  is  claimed 
against  the  executor,  and  the  other,  from  the  executor  {y). 

A  donatio  mortis  causa  differs  from  a  gift  inter  vivos,  in 
these  respects  (y),  in  which  it  resembles  a  legacy:  1.  It  is 


of  the  money  secured  by  it.  It  is 
to  bfi  observed  in  the  case  of  Bouts 
I'.  Ellis  (ubi  sii}).),  that  the  cheque 
was  paid  before  the  death  of  the 
donor,  and  in  Lawson  v.  Lawsoii 
{ubi  8up.),  the  gift  by  delivery  of 
the  bill  was  in  the  nature  of 
an  appointment.  Generally,  the 
giving  of  a  cheque  will  not  operate 
as  uu  appropriation  inter  vivos  in 
favour  of  the  donee  (Hopkinson  v. 
Forster.L.  11.  IttEq.  74),  although 
in  Bromley  i'.  Brunton  {ubi  sup.), 
it  was  held  on  the  facts  of  that 
case  that  there  was  a  complete  gift 
inter  vivos  of  the  amount  of  the 
cheque.  There  seem,  however,  to 
be  some  cases  in  which  the  delivery 
of  a  cheque  which  is  not  paid  in 
the  donor's  lifetime  is  allowed  to 
o])eiate  as  a  dunatio  mortis  camil. 
One  of  th'jm  would  seem  to  be 
the  case  where  the  cheque  is  in 
the  lifetime  ot  the  donor  negotiated 
or  jiMid  away  by  the  donee  for 
valuable  consideiatiun  ;     UoUs  v. 


Pearce,  5  C.  D.  730,  or  wIiltc  tiie 
r  oney  is  received  innaeiliately 
after  the  death  of  the  tet-Ulot 
before  the  banker  was  apprized  of 
it :  Tate  v.  Hilbert,  2  Yes.  Ill, 
But  the  gift  would  in  tiiese  cases 
seem  to  be  validated  rather  n  a 
mere  donation  than  as  a  doiuitiu 
mortis  causd. 

(it)  1  lloj).  Leg.  12,  3rd  edition. 
Rigden  v.  Vallier,  2  Ves.  Sen.  2J8 

(x)  Tate  V.  Hilbert,  2  Ves.  120. 

(y)  There  was  formerly  auotlier 
point  in  which  a  donatio  mortis 
causd  ditfered  from  a  gilt  inter 
vivos,  viz.,  that  it  might  be  iiuiJe 
to  the  wife  of  the  donor.  Tliis 
dilference  no  longer  e.\ists,  as  siuce 
the  M.  W.  P.  Act,  1882,  a  marrietl 
woman  can  receive  and  hold  as 
her  sejiarate  property  any  gift 
made  to  lier,  whether  by  lar 
husband  or  any  other  person.  A- 
to  former  law,  see  LawMiii  c, 
Lawcon,  3  P.  Wms.  300.  'I'iilc  r, 
Leilhettd,  Kay,  G58. 
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ambulatory,  incomplete  and  revocable  during  the  testator's 

life.    The  revocation  may  either  be  aifected  by  the  recovery 

of  the  donor  from  his  disorder  (z),  or  by  resumption  of  the 

possession  of  the  subject  (a).    But  he  cannot  revoke  the 

donation  by  a  subsequent  Will :   for,  on  the  death  of  the 

donor,  the  title  of  the  donee  becomes,  by  relation,  complete 

and  absolute  from  the  time  of  delivery  (fc).     It  may,  however, 

be  satisfied  by  a  legacy  given  to  the  donee  (c).     2.  It  is  2.  Liable  to 

liable  to  the  duties  imposed  on  legacies,  by  the  express  pro-  starV&*9  ' 

visions  of  the  stat.  8  &  9  Vict.  c.  76,  s.  4,  which  enacts  that  Vict.  c.  76, 

8.  4, 

every  gift  which  shall  have  effect  as  a  donation  mortis  cuitsd 

shall  be  deemed  a  legacy  within  the  meaning    of    those 

Acts  [d).    8.  It  is  liable  to  the  debts  of  the  testator  upon  3  ijq  j^i^^g 

deficiency  of  assets  (e). 


■loj).  Log.  12,  3ril  edition. 


InHayslep  \.  Gymer  (/),  an  action  of  debt  was  brought  Evidence  of  a 
for  money  had  and  received  to  the  use  of  the  plaintiff :  causH. 
It  appeared  that  the  defendant  was  executor  of  a  Mrs.  Wil- 
kinson, and  the  plaintiff  lived  in  Mrs.  Wilkinson's  house  till 
tlie  time  of  her  death  :  On  the  reading  of  Mrs.  Wilkinson's 
Will,  the  defendant  asked  the  plaintiff  whether  she  had  not 
possession  of  something  given  to  her  by  Mrs.  Wilkinson,  and 
liow  she  had  obtained  it :  She  produced  a  parcel,  which  con- 
tained bank  notes  of  the  value  of  220^,  and  said  that  Mrs. 
Wilkinson  had  given  them  to  her  a  fortnight  before  her  death, 
telling  her  they  would  be  useful  to  her,  after  Ler  (Mrs.  Wil- 
kinson's) death ;  and  that  no  one  was  present  at  the  time : 


(;)  Ante,  p.  C82. 

(n)  AViinl  V.  Turner,  2  Ves.  Sen. 
433.  Bunu  v.  Miirkluun,  7  Taunt. 
232,  by  Gibbs,  C.J. 

(h)  Jones  V.  Selby,  Prec.  Clmnc. 

m. 

(f)  Jones  V.  Selby,  Prec.  Clmnc. 
300.  See  Johnson  v.  Smith,  1  Vea. 
Sen.  314. 

((0  Ami  by  44  Vict.  c.  12, 
\  38  (2),   nniong:it    the   ;i"rsonal 


property  to  be  included  in  tlic 
lucount  on  which  probate  duty  is 
payable  is  "  nny  jjroporty  taken  as 
''adunatio  murtis  causd  made  by 
"any  person  dying  on  or  ufter 
"1  June,  1881." 

((■)  Smith  V.  Cascn,  mentioned 
in  Drury  v.  Snuth,  1  P.  Wms. 
4()().  Ward  v.  Turner,  2  Ves.  Sen. 
434. 

(/)  1  Adul.  &  Ell.  U;-2. 

Y    V    '2 
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According  to  one  witness,  the  defendant  then  said  that  he 
should  keep  the  parcel  till  the  plaintiff  required  it :  accordiiifr 
to  another,  simply  that  he  should  keep  it :  The  plaintiff  had 
Mrs.  Wilkinson's  keys  during  her  illness,  and  superintended 
the  economy  of  the  house  :  other  property  of  Mrs.  Wilkin- 
son's to  a  considerable  amount  was  shown  to  have  been  in 
the  power  of  the  plaintiff,  which  was  found  by  the  executors 
undisturbed :  Mrs.  Wilkinson  did  not  take  to  her  bed  more 
than  a  week  before  her  death :  During  that  week  the  plaintitf 
showed  the  notes,  in  her  own  possession,  to  a  witness :  The 
action  was  brought  to  recover  back  these  notes  :  The  defen- 
dant's counsel  objected  that  there  was  not  evidence  to  go  to 
the  jury,  of  the  property  of  the  notes  being  in  the  plaintiff: 
The  Judge  having  left  the  whole  evidence  *.o  the  jury,  they 
found  a  verdict  for  the  plaintiff:  A  mot;on  was  afterwards 
made  to  enter  a  nonsuit,  because  there  was  no  evidence  at  all 
of  property  in  the  notes,  except  the  plaintiff's  own  account 
of  the  matter :  But  the  Court  of  K.  B.  refused  to  disturb  the 
verdict,  on  the  ground  that  there  was  some  evidence  to  go 
to  the  jury,  though  slight,  and  that  the  declaration  made  by 
the  plaintiff  herself  was  admissible  evidence  in  her  favour 
by  reason  of  acquiescence  (though  of  trifling  weight)  in  its 
truth  by  the  defendant,  and  also  as  being  part  of  the  res 
gesta,  on  the  occasion  of  the  defendant's  obtaining  the 
notes  (g). 


Donatio  mortis 
cauid  not 
abolislied  by 
Wills  Act. 


It  may  be  added  in  conclusion  that  the  W^ills  Act  (1  Vict. 
c.  26)  has  not,  either  in  words  or  in  effect,  abolished  such 
donations  (/<). 


(g)  In  this  cuse  Littledale  and 
Parke,  JJ.,  expressed  tlieir  opinion 
that  it  made  no  difference  whether 
the  delivery  of  the  notes  was  a  gift 


absolutely,   or   a    donulio  mortis 
eausd, 

{h)  Moore  r.  Darton,  4  Dc  G.  & 
Sm.  517. 
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BOOK    THE    THIRD. 

OF  THE   QUANTITY   OP   THE   ESTATE   IN   ACTION   OF   AN 
EXECUTOR   OR  ADMINISTRATOR. 

lilTHERTO  the  subject  as  to  the  quantity  of  the  estate  of 
ID  executor  or  administrator  has  been  confined  to  personal 
property  of  the  testator  or  intestate  in  possession ;  that  is, 
where  he  had  not  only  the  right  to  enjoy,  but  had  the  actual 
enjoyment  of  the  thing.  But  property  in  chattels  personal 
may  also  be  in  action ;  that  is,  where  a  man  has  not  the 
occupation,  but  merely  a  right  to  occupy  the  thing  in  ques- 
tion; the  possession  whereof  may,  however,  be  recovered  by 
a  suit  or  action,  from  whence  the  thing  so  recoverable  is  called 
I  a  thing,  or  chose  in  action. 

Thus,  if  a  man  promises  or  covenants  with  me  to  do  any 
act,  and  fails  in  it,  whereby  I  suffer  damage,  the  recompense 
(or  this  damage  is  a  chose  in  action  ;  for  though  the  right  to 
recover  a  recompense  vests  in  me  at  the  time  of  the  damage 
ke,  yet  there  is  no  possession  of  it  till  recovered  by  course 
of  law  (a). 

By  the  term  Chose  in  Actio7i,  as  used  in  this  Treatise,  is  to 
« understood  a  right  to  be  asserted,  or  property  reducible 
iaio  possession,  either  by  action  at  law,  or  suit  in  equity  (b). 


Ill)  2  Bliick.  Comm.  397. 
('i)  A  testator  Ijeciueatliuil  ii 
behold  estate  to  trustees,  upun 
I  inist  U3  therein  mentioned ;  unci 
t,  he  charged  the  estate  with 
I  tte  payment  of  an  annuity  to  his 
liuijiiter  during  all  his  interest  in 
llie  estate  :  The  daughter  after- 
wrils  mortgaged  her  annuity,  first 
1 1'  A,  mid  afterwards  to  B. ;  l)ut 
"'ivi'  tli'^  tru<it('es  notici?  of  his 


mortgage  before  A.  did :  And  it 
was  held  by  Sir  L.  Shad  well,  V.-C, 
that  the  annuity  was  a  chattel 
interest  in  equity  and  not  a  chose 
in  action,  nor  subject  to  any  of 
the  rules  established  with  regard 
to  assignment  of  choses  in  action ; 
and  consequently  that  15.  had 
not  gained  any  priority  over  A. : 
Wiltshire  r.  Rabbits,  14  Sim.  7G. 


t  ;.; 
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Tbo  object  of  the  prescjit  Book  will  be  to  investigate  what 
choscs  in  action  the  estate  of  an  executor  or  administrator  com- 
prises :  and  the  subject  may  perhaps  be  separated  conve- 
niently into  these  four  divisions  ;  1st,  to  whaichoscs  in  action 
an  executor  or  administrator  is  entitled,  which  the  deceased 
himself  might  have  put  in  suit.  2ndly,  As  to  the  right  of  an 
executor  or  administrator  to  choscs  in  action,  where  the  action 
accrues  after  the  death  of  the  testator  or  intestate.  3rdly,  As 
to  the  title  of  an  executor  or  administrator  to  the  executory 
and  contingent  interests  of  the  deceased.  4thly,  What  suits, 
commenced  by  the  testator  or  intestate,  may  be  continued  by 
the  executor  or  administrator. 


f 
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CHAPTER    THE    FIRST. 

10  WHAT  CHOSES  IX  ACTION  THE  EXECUTOR  OR  ADMINIS- 
TRATOR IS  ENTITLED,  WHICH  THE  DECEASED  MIGHT  HAVE 
PUT  IN    SUIT. 

It  may  be  advisable  to  treat  of  the  subject  of  this  Chapter 
in  two  subdivisions ;  1st,  The  general  question  as  to  what 
actions  survive  to  the  executor  or  administrator ;  2ndly, 
Particular  instances  where  the  executor  or  administrator  is 
entitled  to  Choses  in  Actio7i,  which  the  deceased  might  have 
put  in  suit,  and  where  not. 


SECTION    I. 

The  General  Question  as  to  tvhat  Actions  survive  to  the 
Executor  or  Administrator. 

With  respect  to  such  personal  actions  as  are  founded  upon  AH  personal 
any  obligation,  contract,  debt,  covenant,  or  other  diity,  the  founjed  on 
general  rule  has  been  established  from  the  earliest  times :  contract  or 

"  _  '    duty,  &c., 

that  the  right  of  action  on  which  the  testator  or  intestate  survive : 
might  have  sued  in  his  lifetime  survives  his  death,  and  is 
transmitted  to  his  executor  or  administrator  (a).  Therefore, 
it  is  clear  that  an  executor  or  administrator  shall  have  actions 
to  recover  debts  of  every  description  due  to  the  deceased, 
either  debts  of  record,  as  judgments,  statutes,  or  recog- 
nizances, or  debts  due  on  special  contracts,  as  for  rents ;  or 


{a)  1  Saund.  216,  a.  n.  (1)  to 
Wheatley  v.  Lane.  The  right  of 
executor  to  sue  is  extended  to  nd- 


ministratorf",  by  stat.  31  Edw.  III. 
H.  1,  c.  11. 
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on  bonds  (2>),  covenants,  and  the  like,  under  seal;  or  deUs 
on  simple  contracts,  as  notes  uns'ialed,  and  pri;rc!ises  not  in 
writing,  either  express  or  implied  (c).  It  is  true  that  no 
action  of  account  lay  for  an  executor  at  common  law,  upon 
the  principle  that  the  account  rested  in  the  privity  and 
knowledge  of  the  testator  only  {d) ;  but  this  action  is  since 
gi'^'en  to  executoi's  by  the  statute  of  Westm.  2  (13  Edw.  I. 
stat.  1,  c.  23),  to  executors  of  executors  by  25  Edw.  in.  stat. 
5,  c.  5,  and  to  administrators  by  31  Edw.  III.  stat.  1,  c.  11. 
So  if  the  goods,  «&c.,  of  the  testator  taken  away  continue  iu 
specie  in  the  hands  of  the  wrongdoer,  it  has  been  long 
decided  that  replevin  and  detinue  will  lie  for  the  executor  to 
recover  back  the  specific  goods,  &c.  (e) ;  or  in  case  they  are 
sold,  an  action  for  money  had  and  received  to  recover  the 
value  (  / ) .  So  the  executor  of  an  assignee  of  a  bail-bond  might 
have  brought  an  action  upon  it ;  for  it  was  an  interest  vested 
which  went  to  the  executor  (g). 

The  executor  or  administrator  is  the  only  representative 
of  a  deceased  that  the  law  will  regard  in  respect  of  his  per- 
sonalties, and  no  word  introduced  into  a  contract  or  obli- 
gation can  transfer  to  another  his  exclusive  rights  derived 
from  such  representation. 

The  representation  of  the  deceased,  in  matters  of  contract, 
by  his  executor  or  administrator  is  so  complete,  that,  gene- 
rally speaking,  it  is  not  necessary,  in  order  to  transmit  to 
the  executor  or  administrator  a  right  of  enforcing  a  con- 
tract, that  he  should  be  named  in  the  terms  of  it.  Thus  if 
money  be  payable  to  B.,  without  naming  his  executor,  yet 


(6)  A  Scotch  heritable  bond, 
although  it  contain  a  personal  ob- 
ligation to  pay  the  debt,  descends 
to  the  heir-at-law  :  Jerningham  v. 
Herbert,  4  Russ.  Chanc.  Cas.  388. 
Allen  V.  Anderson,  6  Hare,  163. 
See  also  Oust  v.  Goring,  18  Beav. 
383. 

(c)  Wentw.  Off.  Ex.  139.  14th 
edit.    Com.  Dif.^.   Administration, 


(B.).     Toller,  157. 

(rf)  Co.  Litt.  89,  6.  2  Inst, 
404. 

(e)  Le  Mason  v.  Dixon,  Sir  W. 
Jones,  173,  174.  1  SaunJ.  217, 
note  (1). 

(/)  1  Saund.  217,  note  (1). 

{(j)  Nott  V.  Stephens,  Fortesc. 
367.     Com.   Dig.  Adniinistriitinn 
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usive  rights  derived 


his  executor  or  administrator  shall  hare  an  action  for  it  (h). 
So  if  money  be  payable  to  A.,  or  his  assigns,  his  execute; 
shall  take  it :  for  he  is  assignee  in  law  (i).  But  if  one 
enters  into  an  obligation,  conditional  to  pay  20^  to  such 
person  as  the  testator  shall  by  his  last  Will  appoint,  and  the 
testator  makes  no  particular  appointment ;  his  executors 
caimot  maintain  an  action  for  this  201. :  for  though  they  are 
his  assignees  in  law,  yet  the  assignee  here  must  be  an 
assignee  in  deed  (A;).  So  if  an  annuity  be  given  to  B.  .»'ithout 
saying  to  his  executors  and  administrators,  during  the  life  of 
the  testator's  wife,  upon  condition  that  he  be  civil  to  the  wife, 
and  B.  dies  before  the  wife,  his  executor  shall  not  have  it ; 
(or  it  was  personal  to  B.  (1). 

But  it  was  a  principle  of  the  common  law,   that  if  an  Ancient  com- 
injary  was  done  either  to  the  person  or  property  of  another,  actio  per- 
for  which  damages  only  could  be  recovered  in  satisfaction,  '"""^"'""''f'"' 
the  action  died  with  the  person  to  whom,  or  hij  whom  the 
wrong  was  done.     Thus  where  the  action  was  founded  on 
any  malfeasance  or  misfeasance,  was  a  tort,  arose  ex  delicto, 
such  as  trespass  for  taking  goods,  &c.,  trover,  false  imprison- 
ment, assault  and  battery,  slander,  d     it,  diverting  a  water- 
course, obstructing  lights,  escape,  and  many  other  cases  of 
the  like  kind,  where  the  declaration  imputes  a  tort  done 
either  to  the  person  or  the  property  of  another,  and  the  plea 
under  the  old  pleading  must  have  been  "  not  guilty,"  the  rule 
was  actio  personalis  moritur  cum'  persona.    But  this  rule  stat.  i  EUv. 
received  considerable  alteration  by  the  statute  4  Edw.  III.        "' 
c.  7,  de  bonis  asportatis  in  vita  testatoris,  which  reciting, 


[h)  Com.  Dig.  Adnion.  (B.  13). 
Where,  however,  personal  con- 
siderations are  of  the  foundation 
•^^'tlie  contract,  as  in  cases  of  prin- 
cipal and  agent,  and  master  and 
servant,  the  death  of  either  party 
puts  an  end  to  the  rehition  ;  and 
in  respect  of  service  after  the  death, 
tlie  contract  is  dissolved  unless 
tliere  Ik.'  a  stipulation  express  fir 


implied  to  the  contrary :  Farrow 
V.  Wilson,  L.  R.  4  C.  P.  745,  746. 

(i)  Pease  v.  Mead,  Hob.  9. 
Went.  Oir.  Ex.  215,  14tli  edit. 

{k)  Hob.  9,  10.  1  Roll.  Abr. 
915,  Executors  (X.)  pi.  2.  Post, 
Ch.  ir. 

(0  Neal  V.  Hanbury,  Prec.  Chan. 
173.  See  also  Barford  v.  Stuckey, 
1  Bingh.  225. 
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Stat.  25  Edw. 
III.  s.  5,  c.  5. 


The  executor 
may  now  have 
an  action  for 
all  injuries  to 
vhe  personal 
estate,  where- 
by it  has 
become  less 
beneficial  to 
him,  whatever 
the  form  of 
action  may  be. 


that  in  times  past  executors  have  not  had  actions  for  a  trespass 
done  to  their  testators,  as  of  the  goods  and  chattels  of  the 
said  testators  carried  away  in  their  life,  and  so  as  such  tres- 
passes have  remained  unpunished,  enacts,  that  the  executors 
in  such  cases  shall  have  an  action  against  the  trespassers,  and 
recover  their  damages  in  like  manner  as  they,  whose  executors 
they  be,  should  have  had  if  they  were  living.  And  this  remcdv 
is  further  extended  to  executors  of  executors,  by  25  Edw.  III. 
Stat.  6,  c.  5,  and  to  administrators  by  an  equitable  con- 
struction of  the  former  statute  {m).  The  Act  4  Edw.  III. 
being  a  remedial  law,  has  always  been  expounded  largely: 
and  though  it  makes  use  of  the  word  trespasses  only,  has 
been  extended  to  other  cases  within  the  meaning  and  intent 
of  the  statute  (n).  Therefore  by  an  equitable  construction 
of  the  statute,  an  executor  or  administrator  shall  now  have 
the  same  actions  for  any  injury  done  to  the  x>crsonal  estate 
of  the  deceased  in  his  lifetime,  n-hcrehy  it  has  become  Im 
heneficial  to  the  executor  or  administrator,  as  the  deceased 
himself  might  have  had,  whatever  the  form  of  action  may 
be  (o).  So  that  he  now  may  have  trespass  or  trover  (p);  an 
action  against  the  sheriff  for  a  false  return  in  the  lifetime  of 
the  testator  (q) ;  debt  on  a  judgment  against  an  executor  sug- 


(m)  This  is  stated  by  Mr.  Ser- 
jeant Williams  in  1  Saund.  217, 
to  be  by  the  stat.  32  Edw.  III. 
c.  11  :  But  that  statute  only  gives 
an  action  to  the  administrator  to 
recover  as  executor  tlie  debts  due 
to  the  intestate.  See  Mr.  Fraser's 
note  to  Pinchon's  case,  9  Co. 
89,  a. 

(?i)  Emerson  r. Emerson,  1  Ventr, 
187.  Le  Mason  v.  Dixon,  Sir  W. 
Jones,  174.  So  Ijord  EUenborough 
in  Wilson  v.  Knubley,  7  East,  134, 
says,  "  It  is  a  very  ancient  statute 
passed  at  a  period  when  no  great 
precision  of  language  prevailed, 
and  the  bodv  of  the  act  does  not 


speak  of  actions  on  tres^nss,  tlioudi 
the  instance  put  is  proper  for  sucli 
an  action,  but  it  spealisof  actions 
for  a  tresjmss  done  to  tlie  testator's 
goods ;  and  it  enacts  that  exciii- 
tors  in  such  cases  shall  have  <in 
action  against  the  trespasacra;  appa- 
ri'ntly  using  the  word  tmimf^  as 
meaning  a  wronj?  done  generally, 
and  the  tres2)assirs  as  wrongdoers. 

(o)  1  Saund.  217,  n.  (1).  So: 
Lockier  v.  Paterson,  1  Carr.  &  K. 
271. 

( p)  Pussell's  oapt,  6  Co.  27,  'l 
Rutland  ?•.  Rutland,  Cro.  Eliz.  DTT. 

(q)  Williams  i'.  Cary,  4  MoJ. 
403  :  for  this  was  not  properly  an 
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gesting  a  devastavit  (r) ;  an  action  for  removing  goods  taken 
in  execution  before  tho  testator  (the  landlord)  was  paid  a 
year's  rent(8);  an  action  to  recover  the  price  paid  by  tho 
intestate  for  valueless  shares  on  the  faith  of  a  fraudulent  pro- 
spectus (0  :  an  action  to  restrain  the  infringement  of  a 
registered  trade-mark  with  the  usual  claim  for  an  account  of 
profits  and  damages  (m)  :  an  action  for  falsely  and  maliciously 
publishing  a  statement  calculated  to  injure  the  right  of 
property  of  the  testator  in  a  trade-mark  (v\  and  other  actions 
of  the  like  kind  for  injuries  done  to  the  personal  estate  of  tho 
deceased  in  his  lifetime  {x).  But  if  the  cause  of  action  is  in 
substance  an  injury  to  the  person,  the  personal  representative 
cannot  maintain  an  action  merely  because  the  person  so 
injured  incurred  in  his  lifetime  some  expenditure  of  money  in 
consequence  of  the  personal  injury  (?/). 

So  an  executor  or  administrator  may  have  a  quare  impedit 
lor  a  disturbance  in  the  time  of  his  testator  or  intestate,  by 
the  equity  of  the  statute  4  Edw.  III.  c.  7  (s).  So  the  personal 
representative  of  a  termor  may  maintain  ejectment,  where 
the  testator  had  a  lease  for  years,  or  from  year  to  year, 
whether  the  ouster  was  before  or  after  his  death  (a).     So  he 


injury  done  to  the  person  of  the 
testator,  but  it  was  an  injury  to 
his  estate  :  3  Bac.  Abr.  98,  Exors. 
(P.  2).  See  also  Spurstow  v. 
Prince,  Cro.  Car.  297. 

(r)  Berwick  v.  Andrews,  1  Salk. 
314. 

(s)  Palgrave  v.  Wyndhani,  1 
Stra.  212. 

(t)  Twycross  v.  Grant,  4  C  P.  D. 
40. 

(u)  Oakey  v.  Dalton,  35  C.  D. 

:oo. 

{v)  Hatchard  v.  Mege,  18  Q.  B. 
D.  771. 

{x)  1  Saund.  217,  n.  (1), 

(y)  Pulling  V  Great  Eastern 
Ry.  Co.,  9  Q.  B.  D.  110,  112. 

(i)  Wentw.  Off.   Ex.   164,  14th 


edit.  Smallwood  v.  Bisliop  of  Co- 
ventry, Cro.  Eliz.  207.  S.  C.  Savil. 
94,  118.  Owen,  99.  1  Lutw.  1. 
1  And.  241.  1  Leon.  205.  4  Leon. 
15.  It  appears  from  the  report  of 
tho  case  in  Lutwiclie,  Anderson, 
and  Savil  le,  that  the  testator  had 
only  a  chattel  interest  in  the  ad- 
vowson  :  But,  nemhle,  that  the  law 
is  the  same  where  he  was  seised  in 
fee ;  for  the  ground  of  the  decision 
is,  tliat  the  void  term  was  a  cliattel 
which  would  have  gone  to  tlie  exe- 
cutor if  the  disturbance  had  not 
been  :  Cro.  Eliz.  207.  See  ante, 
pp.  592,  593,  et  seq. 

(a)  Slade's  case,  4  Co.  95,  a. 
Moreton's  case,  1  Ventr.  30.  Doe 
r.   Porter,  3  T.  R.  13.     He  was 
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Actions  for 
tortH  to  the 
jierson  or  the 
freehold  tlo 
imt  8urvivo  to 
the  rxc'jutor. 


%sz. 


might  have  had  debt  on  the  statute  for  not  setting  out  tithes 
due  to  the  testator  (h). 

But  the  statute  of  Edw.  III.  does  not  extend  to  injuries 
done  to  the  person  (c),  or  to  the  freehold  of  the  testator. 
Therefore  an  executor  or  admininistrator  shall  not  have  actions 
of  assault  or  battery,  false  imprisonment,  libel  {d),  slander, 
deceit,  nor  (unless  by  virtue  of  the  stat.  3  tfe  4  Wm.  IV.  c.  42, 
s.  2,  hereafter  to  be  mentioned)  {e)  for  diverting  a  watercourse, 
obstructing  lights,  or  other  actions  of  the  like  kind  :  for  such 
causes  of  action  still  die  with  the  testator  (/). 

Since  actions  founded  on  wrongs  to  the  freehold  do  not 
survive,  it  is  clear  that  the  executor  cannot  (unless  by  virtue 
of  the  statute  just  cited)  maintain  trespass  qiiare  clausum 
/regit  (g),  nor  an  action  merely  for  cutting  down  trees  (/i), 
or  other  waste  in  the  lifetime  of  the  testator  on  his 
freehold  (J).  So  if  a  man  cut  the  growing  corn  of  the 
testator  and  let  it  lie,  no  action  can  be  maintained  by  the 
executor  (k) ;  but  if  the  corn  be  cut  and  carried  away, 
(although  he  cannot  have  an  action  of  trespass  quarc  dausum 
f regit  and  hlada  asiMrtavit  (I)  he  may  have  trespass  de  honk 
asportavit  on  the  statute  of  Edward  III.  :  And  even  where 
J  .e  executor  declared  that  the  defendant  hlada  crcscentia 
upon  the  freehold    of    the    testator    mcssuit  defalcavit  d 


held  entitled  to  an  ejedione  firmcB : 
Bro.  Abr.  Executors,  45.  Russell 
V.  Prat,  cited  1  And.  243.  Peytoe's 
case,  9  Co.  78  6. 

(6)  HoU  V.  Bradford,  1  Sid.  88. 
Morton  v.  Hopkins,  1  Sid.  407. 
Moreton's  case,  1  Vent.  30.  But 
he  could  not  enforce  payment  ot 
tithes  such  as  his  testator  never 
claimed  :  Cart  v.  Hodgkin,  3 
Swanst.  160. 

(t)  See  Dennian,  J.,  in  Pulling 
r.  G.  E.  Ry.  Co.,  9Q.  B.  D.  110 
113. 

(d)  Hatchard  v.  Mege,  18  Q.  B 
D.  771. 

{r)  Pout,  p.  702. 


(/)  1  Saimd.  217,  a.,  n.  (1). 

(r/)  Bro.  Executor,  pi.  120. 

(h)  Williams  v.  Breedon,  1  Bos. 
&  Pull.  329. 

(i)  Godolph.  Pt.  2,  c.  22,  a.  2. 
The  executor  of  the  lessor  clearly 
could  not  have  an  action  of  waste 
(now  abolished),  for  waste  com- 
mitted in  the  lifetime  of  the  tes- 
tator ;  for  he  hud  no  right  to  re- 
cover the  place  wasted,  the  in- 
heritance of  which  has  descended 
to  the  heir  :  Wentw.  Off.  Ex.  163, 
14th  edition. 

(k)  Emerson  v.  Emerson,  1  Vent 
187. 

(/)  Ihil. 


Ch.  I.  §  I.] 


Of  Chases  in  Action. 


Aifortavit,  it  was  held,  in  Emerson  v.  Emerson  (m),  that  the 
action  well  lay,  and  that  the  allegation  of  messuit  and  dejal- 
cavit  only  described  the  manner  of  taking  the  corn  away.  It 
vas  said  in  that  case,  that  if  the  grass  of  the  testator  be  cut 
and  carried  away  at  the  same  time,  no  action  will  lie  for  the 
executor,  because  the  grass  is  part  of  the  freehold ;  but  corn 
growing  is  a  chattel  (it) :  and  the  like  distinction  is  taken  in 
Wentworth's  Office  of  an  Executor  (o)  between  a  trespass  in 
destroying  or  taking  away  corn  growing,  and  a  trespass  in 
grass  or  wood  growing ;  because  though  the  testator  should 
have  died  before  severance,  the  corn  would  have  gone  to 
the  executor  (p),  whereas  the  wood  and  grass  would  have 
gone  to  the  heir.  However,  it  should  appear  from  the  case 
of  Williams  v.  Breedon  (q),  that  an  action  may  be  maintained 
by  an  executor  against  the  man  who  has  cut  down  and  carried 
a'.vay  the  trees  of  the  testator,  for  taking  and  carrying  away 
"  the  goods  and  chattels,  to  wit,  the  wood,  timber,  and  boughs 
of  the  deceased  in  his  lifetime."  So  where  grass  is  mowed 
by  a  trespasser,  and  carried  away  as  hay,  an  action  of  trover 
and  conversion  for  so  many  loads  of  hay  is  doubtless 
maintainable  by  the  executor  (r). 
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(m)  1  Vent.  187. 

(h)  See  ante,  p.  623,  et  seq. 

(o)  P.  166,  14th  edit. 

(p)  See  ante,  p.  623,  et  seq. 

(q)  1  Bos,  &  Pull.  330. 

(r)Went.  Off.  Ex.  167,  14th 
edit.  The  author  of  that  work  ex- 
presses his  opinion  that  the  execu- 
tor ought  to  be  able  to  maintain 
an  action  on  the  statute  Edw.  III. 
in  the  case  of  meadow-grass  con- 
sumed by  the  mouths  of  the  cattle 
of  a  trespasser,  in  the  foUowinj; 
oirious  language,  pp.  167,  168  : 
"When  meadow-ground,  which 
yearly  conceiveth  {Sol  sine  homing 
[imerat  herham),  shall  be  ready  to 
be  delivered  of  her  burthen,  if  a 


stranger  put  in  a  herd  of  cattle 
which  swallow  up  and  tread  down 
this  fruit  of  her  womb  before  the 
mower  with  his  scythe  come  as  a 
midwife  to  help  her  delivery,  if 
then,  by  the  hasty  death  of  the 
owner,  before  action  brought,  this 
great  trespass  should  be  dispunish- 
able, it  were  contrary,  as  methinks, 
to  the  purpose  of  the  said  statute, 
and  a  great  defect  in  the  law." 
The  same  author  proceeds  to  dis- 
tinguish the  case  of  the  testator 
dying  before  the  time  for  mowing, 
and  his  surviving  till  the  hay-time 
was  clearly  past :  in  the  latter  case, 
it  is  said,  the  executor  certainly 
ought  to  have  his  action,  because 


giMi. 


Me. 
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A  distinction  is  suggested  by  tlie  author  of  the  Office  of  an 
Executor,  with  reference  to  the  estate  of  the  owner  of  laud : 
for  assuming  that  where  the  land  is  his  freehold  or  copyhold 
inheritance,  no  action  should  be  given  to  his  executor  fur 
wood  or  grass  destroyed  in  his  lifetime ;  yet  where  he  is 
but  tenant  for  years,  or  tenant  by  extent,  so  that  the  very 
estate  in  the  land  was  to  come  and  is  to  come  to  the  executor 
(together  with  quicqidd  plantaUir  solo),  the  executor  or  admi- 
nistrator, in  the  opinion  of  the  author,  ought  to  have,  together 
with  the  estate  iu  the  soil,  the  action  to  punish  the  trespasser 
upon  the  soil  (s). 

In  yldam  v.  The  Inhabitants  of  Bristol  (t),  a  point  was 
raised  with  respect  to  this  subject,  which  it  ultimately  became 
unnecessary  for  the  Court  to  decide  :  viz.,  whether  the  exe- 
cutor of  a  lessee  for  years  could  in  any  case  maintain  an 
action  against  the  Hundred,  upon  the  stat.  7  &  8  Geo.  IV. 
c.  31,  8.  2,  for  an  injury  by  rioters  to  the  premises  underlease 
sustained  in  tho  lifetime  of  the  testator  (n). 

By  stal.  3  &  4  Wm.  IV.  c.  42,  s.  2,  after  reciting  that  no 
remedy  is  provided  by  law  for  injuries  to  the  real  estate  of 
any  person  deceased,  committed  iu  his  lifetime,  for  remedy 


if  the  trespass  had  not  been  com- 
mitted, tho  grass  would  liave  been 
11  chattel  severed,  and  the  por- 
sonal  ontate  wouUl  have  been  in- 
creased. 

(.s)  Wentw.  Off.  Ex.  1C9,  14th 
edition. 

(t)  2  Adol.  &  EM.  380. 

(h)  It  was  urged  by  the  counsel 
for  the  plaintiil  in  thi^  case,  tliat 
the  authorities  show  tluit  an  exe- 
cutor may  sue  tor  .',  trespass  to  a 
chattel  real  of  liis  testator,  inas- 
much as  it  has  been  held  that  an 
executor  may  maintain  lyectment, 
or  ejectionc  Jirmcv,  on  the  ouster  of 
his  testator  (see  ante,  p.  Gi)i),  and 
note  ('())  which  arc,  iu  fact,  ac- 
tions of  trespass)  :    And   IVytoe's 


case,  9  Co.  78,  6,  was  cited.  Thm 
the  Court  referred  to  7  H.  lV,,Gls 
as  having  decided  that  by  force  of 
the  stat.  4  Edw.  III.  c.  7,  wliiili 
gives  an  action  of  trespass  dc  bonis 
asportatis  in  viUl  tcMatom,  tlie  i'Xf- 
cutors  sl'.all  have  ejectionc  fimn-  in 
vitil  testatoris,  because  that  is  an 
action  of  trespass.  On  ivferume 
to  the  Year  Book  itself,  it  apiieurs 
that,  in  fact,  the  argument  for  tli;' 
executor  was  that  the  statute  eiiiids 
tliat  executors  shall  have  action  I'm 
the  goods  taken  from  the  posses- 
sion of  their  testatoi-Sjand  the  term 
is  nothing  but  a  chattel :  And  by 
Ilankford :  If  tenant  by  elegit  1)C 
disst'ised  and  dies,  his  cxociitiU" 
.shall  have  an  action  I'ur  that. 


;a^^[Pt.  ii.Bk.iii.  ■ill.  §  i.] 


or  of  the  Office  of  an 
the  owner  of  laud : 
freehold  or  copyhold 
to  his  executor  fur 
le ;  yet  where  he  is 
nt,  so  that  the  very 
come  to  the  executor 
he  executor  or  lulnii- 
ight  to  have,  together 
)uuish  the  trespasser 

.stol{t),  a  point  was 
it  ultimately  became 
2.,  whether  the  exo- 
ly  case  maintain  un 
Stat.  7  &  8  Geo.  IV. 
premises  under  lease 
t). 

'ter  reciting  that  no 
0  the  real  estate  of 
lifetime,  for  remedy 
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tliereof  it  is  enacted,  that  an  "  action  of  trespass,  or  trespass 
ou  the  case,  as  the  case  may  be,  may  bo  maintained  by  the 
eiecutors  or  administrators  of  any  person  deceased,  for  any 
injury  to  the  real  estate  (x)  of  such  person,  committod  in  his 
lifetime,  for  which  an  action  might  have  been  maintained 
bvsuch  person,  so  as  such  injury  shall  have  been  committed 
within  six  calendar  montus  before  the  death  of  such  deceased 
person (^),  and  provide',  such  action  shaU  be  brought  within 
one  year  after  the  death  of  such  person ;  and  the  damages, 
when  recovered,  shall  be  part  of  the  personal  estate  of  such 
person." 

A  further  most  important  alteration  in  this  part  of  the  law 
lias  been  effected  by  the  stat.  9  &  10  Vict.  c.  i)3  (cniithi  An  Act 
mcompensatimj  the  Families  of  Persons  killed  by  Accidents), 
wliich,  after  reciting  that  "  no  action  at  law  is  now  maintain- 
able against  a  person  who  by  his  wrongful  act,  neglect,  or  de- 
fault may  hare  caused  the  death  of  another  person,  and  it  is 
oftentimes  right  and  expedient  that  the  wrongdoer  in  such 
case  should  be  answerable  in  damages  for  the  injuries  so 
caused  by  him:"  enacts,  "whensoever  the  death  of  a 
person  (z)   shall   bo   caused   by   wrongful   act,   neglect,    or 
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(ieatli  of  tho 
testator,  &c,, 
bring  actioDs 
for  injuries  to 
real  estate, 
committed 
within  six 
mouths  lieforo 
the  death. 


9  &  10  Vict 
c.  93. 

[Lord  Camp- 
Ijell's  Act] : 


an  action  to  bo 
niuintainablo 
ayaiust  any 


1  'T 


X    ■:■■ 


"'k  ,?! 


''M  L 
it  I 


;« 


78,  b,  was  cited.  Thee 
referred  to  7  II.  IV.,  Gd, 
decided  that  by  force  of 

I  Edw.  III.  c.  7,  wliiili 
ctioii  of  trespa.ss  de  houU 
ill  viUt  ti'ntatom,  tlie  oxe- 

II  have  eject  nine  Jimn' in 
oris,  because  that  is  an 
trespass.  On  ivfercnce 
ir  Book  itself,  it  appcurs 
ct,  the  argument  for  fl:;' 
as  that  the  statute  eniids 

tors  shall  have  action  f"i 
taken  from  the  posses- 

irtestatoi-s,  and  the  term 
but  a  chattel ;  And  by 
If  tenant  by  elej-it  lie 

and  ilies,  his  oxeciUor- 
an  actidu  lor  t'.iat. 


(x)  Qumre,  whether  these  words 
apply  to  injuries  to  chattel  lute- 
tests  in  land,  or  whether  a  remedy 
ii given  by  the  stat.  4  Edw.  III.  c. 
' ;  See  Mumi,  p.  70'2,  and  note  (k). 

(y)  In  an  octiou  where  u  sole 
piaintilf  in  an  action  for  a  nuinda- 
tory  injunction  and  damages  for 
obstractiou  to  the  neci'ss  of  li^'ht 
.0  a  freehold  house,  had  died  move 
tkn  Bi.\  mouth  3  after  the  issue 
otthe  writ  tho  executor  and  de- 
visee obtained  the  common  order 
10  carry  on  proceedings.  On 
motion  to  discharj^e  this  order  for 
irregularity  on  tho  j.'round  that 
llie  cause  of  action  did  not  con- 
tinue, and  that  there  was  no  trans- 
iiiissiouof  intereFt  to  the  executor. 


it  was  held  thai  thou^di  any  action 
by  the  executor  for  injury  to  the; 
])IaintifV's  real  atlote  niijjht  under 
this  section  be  liuii*-  1  to  the  six 
months  prior  to  t!ie  jdaintiif's 
death,  still  ho  could  iveover 
diiuuiues  to  this  extent.  As  to 
till  criioi  tor  mandatory  injunc- 
ti(i:'.  it  >\.is  lu'ld  that  this  devolved 
ou  the  exeeutiir  in  his  right  as  de- 
visei',  and  that  couseiiueutly  he 
could  uiaiutaiu  such  claiia  :  Jones 
r.  Simes,  -i;5  C.  1).  007. 

(;;)  Tho  Exidtirer,  L.  K.  3  Adni. 
'2M) ;  where  it  was  lield  that  Hie 
provision  of  the  above  Act  cx- 
tendeil  to  a  case  where  tlie  person, 
in  respect  cf  whoso  death  damajjes 
Wire  si)u<.;l;t  to  be  recovered,  was 
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person  causing 
death  through 
neglect,  kc, 
notwithstand- 
ing the  death 
of  the  person 
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action  to  be 
for  the  benefit 
of  certain 
relations,  and 
shall  be 
brought  by 
and  in  the 
uauie  of 
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default,  acd  the  act,  neglect,  or  default  is  suck  as  would  (if 
death  had  not  ensued)  have   entitled  the  party  injured  to  I 
maintain  an  action  and  recover  damages  in  respect  thereof, 
then  and  in  every  such  case  the  person  who  would  have  been ' 
liable  if  death  had  not  ensued  shall  be  liable  to  an  action  for  I 
damages,  notwithstanding  the  death  of  the  person  injured, 
and  although  the  death  shall  have  been  ca  :ised  under  sucli 
circumstances  as  amount  in  law  to  felony." 

By  sect.  2,  "  Every  such  action  shall  be  for  the  benefit  of  the 
wife,  husband,  parent,  and  child  {a)  of  the  person  whose  death 
shall  have  been  so  caused,  and  shall  be  brought  by  and  in  the 
name  of  the  executor  or  administrator  of  the  person  deceased ; 
and  in  every  such  action  the  jury  may  give  such  damages  (I-) 

Franklin  v.  South-Easteni  Riiil- 
way,  3  H.  &  N.  211.  Dalton  >: 
South-Eastern  Riiilway,  4  C,  li.. 
N.  S.  296.  Duckworth  i\  Jolmsoii, 
4  H.  &  N.  653.  Pyni  v.  Greiit 
Northern  Eailway,  2  Best  &  Sm, 
759.  S.  C.  (in  error)  4  Best  & 
Sm.  396.  Sykes  r.  North-Ea.«terii 
Eailway  Company,  44  L.  J.  C.  P. 
191.  Hetherington  v.  North-East- 
ern  Railway  Company,  9  Q.  B.  1), 
160.  It  should  be  observed  tiuit 
the  statute  gives  to  the  jiersonal 
representative  a  cause  of  action 
beyond  that  which  the  deceased 
would  have,  if  he  survived,  and 
based  on  a  different  j)rinciiiie: 
for  the  condition,  that  tlie  action 
could  have  been  maintained  by  the 
deceased  if  death  had  not  ensued, 
has  reference  not  to  tlie  natnn" 
of  the  loss  or  injury  sustained, 
but  to  the  circumstances  luuier 
which  tlie  bodily  injury  arose, 
and  the  iinture  of  the  wron;{ful 
act,  neglect,  or  default  complained 
of :  Pym  v.  Great  Norlhoru  Hall- 
way Company,  2  Best  &  Sni.  7(i7. 
4  Best  &  Sm.  406.  It  must  be 
further  observed,  tliat  tlie  remedy 


an  alien,  and  was  at  the  time  of 
the  wrongful  act,  neglect,  or  de- 
fault which  caused  his  death,  on 
board  a  foreign  vessel  on  the  high 
seas. 

(a)  This  does  not  extend  to  a 
bastard  child :  Dickinson  v.  North- 
Eastern  Eailway,  2  Hurlst.  &  C. 
735. 

(h)  The  jury,  in  estimating  the 
damages,  cannot  take  into  conside- 
ration mental  suffering  or  loss  of 
society,  nor  expenses  incurred  by 
the  funeral  or  mourning  :  Dalton 
V.  South-Eastern  Railway  Com- 
pany, 4  C.  B.,  N.  S.,  296  :  but 
must  give  compensation  for  pecu- 
niary loss  only  :  Blake  v.  Midland 
liailway  Company,  18  Q.  B.  93. 
But  legal  liability  alone  is  not  the 
test  of  injury,  in  respect  of  which 
damages  may  be  recovered  :  The 
reasonable  expectation  of  pecu- 
niary advantage  by  the  relation 
remaining  idive  may  be  taken 
into  account  by  tiie  jury,  and 
damages  may  be  given  in  respect 
of  that  e.xpectation  being  disap- 
pointed, and  the  probable  pecu- 
niary   loss    thereby    occasioned  : 


■«/c'.[rt.ii.Bk.iii,Bcii-^-§^'^ 
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is  such  as  would  (if  | 
the   party  injured  to 
js  in  respect  thereof, 
who  would  have  been 
able  to  an  action  for 

the  person  injured, 
n  ca  ised  under  siicli 

r." 

!  for  the  benefit  of  the 
B  person  whose  deatli 
)ronght  by  and  in  tlie 
the  person  deceased ; 
ive  such  damages  [h) 

V.   Soutli-Eastcni  Rail- 

&  N.  211.  Dalton  r. 
tern  Railway,  4  C.  B.. 

Duckworth  i:  Johnson, 
i.  653,  Pyni  v.  Great 
Bailway,  2  Best  &  Siii. 
2.  (in  error)  4  Best  & 

Sykes  v.  Nortli-Eastern 
Jonipany,  44  L.  J.  C.  P. 
herington  v.  North-East- 
ay  Company,  9  Q.  B,  I). 
iliould  be  observed  tiiat 
e  gives  to  the  personal 
tive  a  cause  of  action 
lat  which  the  deceased 
re,  if  he  survived,  ami 

a  different  principle: 
mdition,  that  the  action 
!  been  maintained  hy  the 
I  death  had  not  ensiieil, 
nee  not  to  the  natiin 
IS  or  injury  sustained, 
le  circumstances  under 
0  bodily  injury  arose, 
lature  of  the  wrongful 
t,  or  default  complained 
v.  Great  Northern  Hail- 
any,  2  Best  &  Sni.  Tlii, 
Sm.  40G.  It  must  W 
served,  that  the  remedy 


13  they  may  think  proportioned   to   the   injury   resulting 
from  such  death  to  the  parties  respectively  for  whom  and 

I  for  whose  benefit  such  action  shall  be  brought ;  and  the 
amoont  so  recovered,  after  deducting  the  costs  not  recovered 
from  the  defendant,  shall  be  divided  amongst  the  before- 
mentioned  parties  in  such  shares  as  the  jury  by  their  verdict 
shall  find  and  direct  (c). 

Sect.  3.  "Not  more  than  one  action  shall  lie  for  and  in 
respect  of  the  same  subject-matter  of  complaint :  and  every 
such  action  shall  be  commenced  within  twelve  calendar 
months  after  the  death  of  such  deceased  person. 

Sect.  4.  "  In  every  such  action  the  plaintiff  on  the  record 
shall  be  required,  together  with  the  declaration,  to  deliver 
to  the  defendant    or   his    attorney  a   full  particular  of  the 

1  person  or   persons   for   whom   and   on   whose  behalf  such 
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executor  or 
administrator 
of  the 
deceased: 


only  one 
action  shall 
lie,  and  to  be 
commenced 
within  twelve 
months : 

plaintiff  to 
deliver  a  full 
particular  of 
the  pei'son  for 
whom  sucli 
damages  aro 
claimed  : 


I  jiven  by  the  statute  is  to  indi- 
viJuals,  and  not  to  a  class ;  and 
therefore,  on  the  death  of  a  person 
whose  income  arose  from  land  and 
personalty,  independent  of  any 
eiertion  of  his  own,  no  portion  ot 
which  was  lost  to  his  family  by 
ills  death,  the  action  is  maintain- 
able, if,  in  consequence  of  that 
Ml,  tlic  mode  of  distribution 
among  the  members  U'  changed  : 
4  Rest  &  Sm.  396.  It,  however 
ii.  !■  is  no  evidence  of  actual 
pecuni  v  damage  (in  the  sense 
aWe  ilained),  the  action  will 
Ml :  Du  worth  v.  Johnson,  4  H. 
i  N.  C52.  I  f  the  personal  repre- 
Mtative  of  a  deceased  person 
Wings  an  action  under  this  Act,  it 
is  a  good  defence  that  the  defen- 
ilants  paid  to  such  deceased  person 
ia  his  lifetime,  and  he  accepted  a 
sumof  money  in  full  satisfaction  and 
discharge  of  all  claims  and  causes 
otiction  he  had  against  the  de- 
bdants;  the  cause  of  action  ln'ing 
Wendart's  negligonrp,  whicli  has 
WE. — VOL.  I. 


been  satisfied  in  the  lifutiine  of 
the  injured  person,  and  his  death 
does  not  create  a  fresh  cause  of 
action :  Read  v.  Great  Eastern 
Railway,  L.  R.  3  Q.  B.  555. 

(c)  In  a  case  where  a  sum  of 
money  was  received  from  a  rail- 
way company  by  way  of  compen- 
sation by  the  executors  of  a  person 
whose  deatli  had  resulted  from 
injuries  received  in  an  accident  on 
the  railway,  no  action  having  been 
brought  under  Lord  Campbell's 
Act,  the  executors  brought  an 
action  in  the  Chancery  Division, 
to  which  all  the  relatives  referred  to 
in  section  2  of  the  Act  were  jjarties, 
asking  for  a  declaration  as  to  the 
persons  entitled  to  the  mone\'. 
The  Court  held  that  it  could  dis- 
tribute the  fund  amongst  such  of 
the  relatives  of  the  deceased  as 
suffered  damage  by  reason  of  the 
dtmth,  in  the  same  manner  as  a 
jury  could  have  done  in  an  action 
under  the  Act :  Bulmer  o.  Bul- 
mer,  25  C.  D.  40!). 
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27  &  28  Vict, 
c.  95.    Where 
no  action 
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action  shall  bo  brought,  and  of  the  nature  of  ihe  claim  in 
respect  of  which  damages  shall  be  sought  to  be  recovered  ((/). 

Sect.  5.  "  The  following  words  and  expressions  are  intendeil  | 
to  have  the  meanings  hereby  assigned  to  them  respectively, 
so  far  as  such  meanings  are  not  excluded  by  the  context  or  by 
the  nature  of  the  subject-matter :  that  is  to  say,  words  denot- 
ing the  singular  number  are  to  be  understood  to  apply  also  I 
to  a  plurality  of  persons  or  things  ;  and  words  denoting  the 
masculine  gender  are  to  be  understood  to  apply  also  to  per- 
sons of  the  feminine  gender ;  and  the  word  *  person '  shall 
apply  to  bodies  politic  and  corporate ;  and  the  word  '  parent ' 
shall  include  father  and  mother,  and  grandfather  and  grand- 
mother, and  stepfather  and  stepmother  ;  and  the  word  '  child ' 
shall  include  son  and  daughter,  and  grandson  and  grand- 
daughter, ard  stepson  and  stepdaughter." 

By  stat.  27  &  28  Vict.  c.  95,  s.  1,  it  is  enacted,  that  if  it 
shall  happen  that  no  action  such  as  is  mentioned  in  statute 
9  &  10  Vict,  shall  be  brought  by  the  executor  or  adminis- 
trator of  the  deceased  within  six  mr>uths  after  the  death,  such 
action  may  be  brought  by  and  in  the  name  of  the  persons 
for  whose  benefit  such  action  would  have  been,  if  it  had  heen 
brought  in  the  name  of  the  executor  or  administrator  (e). 

The  question  has  been  raised  as  to  whether,  in  a  case  j 
where  a  person  has  brought  an  action  as  administratrix  of] 
the  deceased  under  Lord  Campbell's  Act,  and  has  obtained 
judgment  and  been  paid  damages  as  such  administratrix  iu 
full  satisfaction,  and  discharge,  of  the  judgment  and  causes  of  | 
action,  tho  "amo  administratrix  is  entitled  to  bring  another 
action  as  administratrix,  outside  the  provisions  of  such  Act,  in  I 
respect  of  the  assets  and  estate  of  the  deceased,  and  whether 
an  admission  on  tho  record  made  in  the  action  under  the  Act 
can  be  set  up  in  the  other  action,  so  that  the  defendants,  who 
have  submitted  in  the  action  under  tho  Act,  are  to  be  precluded 
from  denying  tho  facts  alleged  in  the  other  action.    It  was  | 

(il)  See  Chapnnn  v.  Rotliwell,  1  (e)  By  sect.   2,  money  may  be  ] 

E.  B.  &  E.  108,  us  to  the  form  of      paid  into  Court  iu  cue  sum. 
the  ilechiiatiou. 
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decided  in  Leggott  v.  Great  Northern  Rail.  Co.  (/),  that  in- 
asmuch as  the  entire  ohject  and  effect  of  the  two  actions  are 
totally  different  and  they  are  brought  in  different   rights 
(although  the  machinery  nominally  is  the  same),  the  adminis- 
tratrix, in  the  action  under  the  Act  suing,  not  in  respect  of 
anything  which  belonged  to  the  deceased,  but  by  force  of  the 
statute  which  enacts  that  the  deceased's  death  is  to  be  made  the 
subject  of  an  action,  just  as  if  he  had  lived,  the  second  aetion 
is  not  barred  by  the  judgment  and  satisfaction  iii  t'^ft  9.ction 
nnder  the  Act,  and  that  there  is  no  estoppel  of  which  either 
can  take  advantage. 
Akin  to  the  right  of  action  by  an  executor  or  administrator  Employers' 
under  this  Act,  is  that  of  the  legal  personal  representative  of  a  lasoZ  ^   *^ ' 
deceased  workman  against  his  employer  under  stat.  43  &  44  Stat.  43  &  a 

Vict  c  42 

'  Viet.  c.  42  (Employers'  Liability  Act,  1880),  which  enacts 
'where  after  the  commencement  of  this  Act  personal  injury 

I  is  caused  to  a  workman  "  in  any  of  the  various  ways  men- 
tioned in  section  1,  "the  workman,  or,  in  case  the  injury  Sect.  i. 

\mnlu  in  death,  the  legal  personal  representatives  of  the 

[workman,  and  any  persons  entitled  in  case  of  death,  shall 
the  same  right  of  compensation  and  remedies  against 

I  the  employer  as  if  the  workman  had  not  been  a  workman  of, 

I  Dor  in  the  service  of,  the  employer,  nor  engaged  in  his  work. 
Section  2,  enumerates  cases  in  which  the  workman  shall  not  Sect.  2. 

I  le  entitled  to  any  right  of  compensation  or  remedy  under  the 

I  Act. 
Section  3,  limits  the  amount  of  compensation  recoverable  Sect.  3. 

I  ander  the  Act. 
By  section  4,  an  action  under  the  Act  shall  not  bo  main-  Sect.  4. 
ainable  unless  notice  that  the  injury  hi.3  been  sustained  is 

I  given  within  six  weeks,  and  the  action  is  commenced  within 
six  months  from  the  occurrence  of  the  accident  causing  the 
cjary,  or,  in  case  of  death,  within  twelve  months  from  the  time 
if  death :  provided  always,  that,  in  case  of  death,  the  want  of 
such  notice  shall  bo  no  bar  to  the  maintenance  of  such  action 
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if  the  judge  shall  be  of  opinion  that  there  was  reasonable 
excuse  for  such  want  of  notice. 

By  section  5,  money  payable  under  any  penalty  is  to  bel 
deducted  from  compensation  awarded. 

Section  6,  assigns  the  trial  of  actions  under  the  Act  to  the| 
County  Court  (subject  to  removal  into  the  Superior  Court). 

Section  7,  deals  with  the  contents  of  the  notice  of  injuryl 
required  by  the  Act,  and  the  mode  of  service. 

It  must  be  observed,  that  if  the  executor  can  show  tbatl 
damage  has  accrued  to  the  personal  estate  of  the  testator  byl 
the  breach  of  an  express  or  implied  promise,  he  may  well| 
sustain  an  action,  at  common  law,  to  recover  such  dami 
although  the  action  is  in  some  sort  founded  on  a  tort.    Thnsl 
in  Knights  v.  Quarks  (g),  where  an  administrator  declaredj 
in  assumpsit  against  an  attorney  for  negligence  in  investi- 
gating a  title  about  to  be  conveyed  to  the  intestate,  and  tbej 
declaration  went  on  to  allege  special  damage  to  the  personall 
estate;  the  defendant  demurred;  and  it  was  urged  on  bisl 
behalf,  that  the  action,  though  in  form  ex  contractu,  was  ial 
substance   ex  delicto,   the  breach  of  promise  complained  ofl 
being  no  more  than  a  tort  arising  out  of  a  neglect  of  duty  :| 
But  the  Court  were  of  opinion  that  there  was  no  ground  fori 
the  demurrer,  an  express  promise  being  alleged,  a  breach  of] 
it  in  the  lifetime  of  the  intestate,  and  an  injury  to  bis  per- 
sonal property,  the  truth  of  which  allegations  was  admitted  by 
the  demurrer :  that  it  made  no  difference  in  this  case  wbetbei^ 
the  promise  was  express  or  implied,  the  whole  transaction 
resting  on  a  contract ;    that  though,  perhaps,  the  intestat^ 
might    have    brought    case   or  assumpsit  at    his   electionJ 
assuni2)sit  being  the   only  remedy  for   the  administrator,  il| 
was  very  necessary  the  action  should  be  maintained,  or  tbe 
defendant  might   escape   out  of  the   consequences  of  m 
misconduct,   and  the  intestate's  estate  suffer  an  irreparabla| 
injury:   It  was  further  observed,  that  if  a  man  contracted 

{g)  2  Bred.  &  Bingh.  102. 


I 


liB" 
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any  penalty  is  to  bel 


for  a  safe  conveyance  by  a  coach,  and  sustained  an  inj- ry 
by  a  fall,  by  which  his  means  of  improving  his  personal 
property  were  destroyed,  and  that  property  in  consequence 
injured — though  it  was  clear,  he,  in  his  lifetime,  might,  at 
his  election,  sue  the  coach  proprietor  in  contract  or  in  tort, 
it  could  not  be  doubted  that  his  executor  might  sue  in 
mm]p8it  for  the  consequences  of  the  coach  proprietor's 
bach  of  contract  (/<). 

The  above  rule  of  the  common  law  that  actio  j)crsonalis 
mritur  cum  persona  seems  never  to  have  been  applied  '  y 
the  old  authorities  to  causes  of  action  on  contracts :  On  the 
contrary,  those  authorities  are  uniform,  that  this  maxim 
is  always  to  be  understood  of  a  tort,  and  that  the  personal 
representative  may  sue,  by  the  common  law,  not  only  for  all 
lebts  due  to  the  deceased  by  specialty  or  otherwise,  but  for  all 
torenants  and  indeed  all  contracts  with  the  testator  broken  in 
hi  lifetime  (i).  And  the  reason  appears  to  be  that  these  are 
Choics  in  Action,  and  are  parcel  of  the  personal  estate,  in 
respect  of  which  the  executor  or  administrator  represents  the 
[«r8on  of  the  deceased,  and  is  in  law  his  assignee  (J).  But 
these  authorities  have  been  limited  by  modern  decisions  here- 
ifler  to  be  mentioned,  and  must,  at  this  day,  be  understood 
lith  some  qualification. 

A  qualification  has,  in  the  first  place,  been  introduced  by 
the  case  of  Chamberlain  v.  Williamson  (k),  which  seems  to 
ke  established  that  no  action  is  maintainable  by  the  execu- 
tor or  administrator  upon  an  express  or  implied  promise  to 


Whether  the 
rule  actio  per- 
sonalis moritur 
cum  persond 
can  ever  bo 
applied  to 
actions  on 
contracts  : 


where  the 
breach  of  con- 
tract was  an 
injury  to  the 
person  : 


)  See  Acco}'d.  Alton  v.  Mid- 
IW  Railway  Company,  19  0.  B., 
\l  S.  242,    per  Willes,    J.,  and 

Ishaw  V.  Lancashire  and  York- 
liire  Railway  Company,  L.  R.  10 
|C.  P,  189 :  but  as  to  the  latter 
Iw,  see  the  observations  made  by 
iMorand  Quain,  J  J.,  in  Leggott 
I 'Great  Northern  Railway  Coni- 
[«i.v,  1  Q.  r>.  D.  599. 
(i)  See  Com.  Dig.  Administra- 
lin  (B.  13).     Covenant  (B.   1). 


Bac.  Abr.  Exors.  (N.). 

( j)  Raymond  v.  Fitch,  2  Crompt. 
Mees.  &  Rose.  588,  597.  Ante, 
p.  69G. 

{k)  2  Maule  &  Selw.  408.  For 
the  converse  of  this  case,  see  Fin- 
lay  v.  Chirney,  20  Q.  B.  D.  494, 
where  it  was  held  that  an  action 
for  breach  of  promise  of  marriage 
where  no  special  damage  is  alleged, 
does  notsurvive  against  the  personal 
representatives  of  the  promisor. 


1  -  -■■-' 


1  'f-  * 
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actions  upon 
covenants 
real : 


:h 


:# 
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the  deceased,  where  the  damage  consisted  entirely  in  the  per- 
sonal suffering  of  the  deceased,  •without  any  injury  to 
i.<jrsoiiftl  estp.ie.     "  Executors  and  administrators,"  said  LordI 
EUenhorough  in  that  case,  "  are  the  representatives  of  thel 
personal  property,  that  is,  the  debts  and  goods  of  the  dcceabedl 
but  not  of  their  wrongs,  except  where  those  wrongs  operate! 
to  the  temporal  injury  of  their  personal  estate."     Accordingljl 
it  was  there  held,  that  an  executor  or  administrator  cannot] 
have  an  action  for  a  breach  of  promise  of  marriage  to  thel 
deceased,  where  no  special  damage  to  the  personal  estate  tm 
be  stated  on  the  record  {I).      So  with  respect  to  injuries 
affecting  the  life  and  health  of  the  deceased  :  all  such  as  arisa 
out  of  the  uuskilfulness  of   medical  practitioners ;  the  imJ 
prisonment  of  the  party  brought  on  by  the  negligence  of  Lisl 
attorney ;  generally  speaking,  no  action  can  be  sustained  byl 
the  executor  or  administrator  on  a  breach  of  the  implie^ 
promise  by  the  person  employed  to  exhibit  a  proper  portiou  od 
skill  and  attention :  such  cases  being,  in  substance,  actionsj 
for  injuries  to  the  person  (?«)• 

A  further  qualification  of  tho  old  authorities  has  t8ken| 
place  in  respect  to  contracts  relating  to  the  freehold. 

It  has  been  settled,  from  the  earliest  times,  that  the  rii.'bt| 
to  sue  upon  covenants  real  will  in  many  cases  descend  ta 
the  heirs  of  the  covenantee,  or  go  to  his  assignee,  to  m 
exclusion  of  the  executor.     Thus,  if  a  feoffment  be  made  iul 


(/)  Mr.  Serjeant  Peake,  who 
argued  in  Chamberlain  v,  Wil- 
liamson, in  support  of  the  exe- 
cutor's rij^lit,  stated  that  a  case  of 
the  sort  liad  been  lately  before 
the  K.  I>.  in  Ireland,  in  which  the 
action  had  been  held  maintainable. 
But  that  learned  person  did  the 
writer  the  favour  of  informing 
him,  that  although  he  (Serjeant 
Peake)  was  so  instructed  by  his 
client,  he  afterwards  received  a 
letter  from  Mr.  Gould,  of  the 
Irish  Bar,  informing  him  that  no 


such  case  had  occurred  in  iiiei 
Court  of  K.  B.  there,  but  tliat  inl 
the  year  1813,  a  case  of— Adminis-I 
trator  of  Te'vory  v.  O'Regiiii  i 
which  lie  was  counsel),  liad  cdiicl 
before  the  Court  of  Exciiciiiin,| 
and  that  Court  held,  tliat  lli 
action  was  not  maintainable. 

(?/<)  Chamberlain  r.  Williamsoi 
2  M.  &   S.  415,  416.     See  iiniJ 
pp.  708,  709,  as  to  the  cases  wherj 
actions  of   this  kind   are  iiiainf 
tainable. 
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ed  entirely  in  the  per- 
ut  any  injury  to  hisl 
nistrators,"  said  Lord! 
representatives  of  the! 
goods  of  the  deceased, 
those  wrongs  operate! 
estate."     Accordiugb 
r  administrator  cannotl 
ise  of  marriage  to  thel 
.he  personal  estate  can 
h  respect  to  injurieJ 
ased  :  all  such  as  arisa 
practitioners;  the  imJ 
r  the  negligence  of  hia 
Q  can  bo  sustained  by| 
jreach  of  the  implied 
ibit  a  proper  portiou  ofl 
,  in  substance,  actions! 

authorities  has  takea 
•  the  freehold. 
it  times,  that  the  ri^rbtl 
many  cases  descend  t(J 
;o  his  assignee,  to  m 
i  feoffment  be  made  inl 

ise  had  occurred  in 
if  K.  B.  there,  but  tluit  in| 
r  1813,  a  case  of— Ailiiiinir- 
)f  Te'VDry  v.  O'Reyaii  (iul 
lie  was  counsel),  liad  cfniej 
the  Court  of  E.\clii'iiiiei,| 
lit  Court  held,  that 
ras  not  niaiutaiiiable. 
^'hamberlain  v.  WillianisonJ 
;  S.  415,  416.  See  «ii(J 
,  709,  as  to  the  cases  wteri'l 
of   this  kind   are  inain-f 


fee,  and  the  feoffor  covenants  to  warrant  the  lands  or  othcr- 

I  wise,  to  the  feotfee  and  his  heirs,  in  this  case  the  heir  of  tho 
See  shall  take  advantage  of  the  covenant  (n).      So  tho 

I  interest  in  a  covenant  to  levy  a  fine  has  been  taken  to  be  an 
inheritance  descending  to  the  heir  of  the  covenantee  (o).  And 
tte  heir  may  have  an  action  on  a  covenant  real,  although 
nothing  has  descended  on  him  from  the  ancestor,  with  which 
tlie  covenant  can  run  :  As  if  A.  covenant  with  B.  and  his  heirs 

lloinfeoff  B.  and  his  heirs,  and  B.  dies  before  it  be  done,  in 
bis  case  his  heirs  shall  take  advantage  of  it(jj).     So  where 

I  tlree  coparceners  purchased  land  in  fee  and  mutually  cove- 
nanted for  them  and  their  heirs,  with  them  and  every  of  them 
and  their  heirs,  that  the  survivors  should  convey  to  the  heirs 
of  such  as  should  die  first,  it  was  resolved  that  this  was  a  real 
covenant,  and  went  to  the  heir  of  the  covenantee  (q).  And  a 
covenant  which  runs  with  tho  land  will  go  to  the  heir,  not 
only  without  naming  him,  but  where  it  is  made  with  tho 

I  covenantee  and  his  executors  (r). 
But  if  such  a  covenant  had  been  broken  in  the  lifetime  of 
it  testator,  or  intestate,  it  should  seem,  according  to  tho  old 


(li)  Touchst.  175. 
(o)  Winter  v.   D'Evreux,  3  P. 
I  ffms.  189,  note  (B). 

(f)  Fitz.  N.  B.  145,  C.  Touchst. 
1 1:5. 
(5)  Wooton  V.  Cooke,  Jenk.  241. 
(r)  Lougher  v.  Williams,  2  Lev. 
1 92,  So  where  the  heir  assigned  a 
breach  in  covenant,  that  tlie  pre- 
mises were  out  of  repair  tali  die  et 
I  ftr  decern  annos,  which  included 
[iirt  of  his  ancestor's  time  ;  after 
verdict  for   the  plaintiff,  it  was 
moved  in  arrest  of  judj^ment  that 
part  of  the  ten  years  occurred  in 
tie  life  of  the  ancestor ;   but  it 
w  laid  down  by  Holt,  C.  J.,  that 
I  if  the  premises  were  out  of  repair 
j  in  the  time  of  the  ancestor,  and 
continued  so  in  the  time  of  the 


heir,  it  was  a  damage  to  the  heir, 
and  the  jury  must  give  as  much  in 
damages  as  will  put  the  premises 
into  repair ;  but  that  thereby  no 
damages  are  given  in  respect  of 
the  time  the  premises  continued  in 
decay,  but  in  respect  of  what  it 
will  cost  at  the  time  of  action 
brought  to  put  the  premises  in 
repair  :  wherefore  jwr  decern  annuii 
was  frivolous :  Vivian  v.  Campion, 
1  Sulk.  141.  According  to  a 
report  of  this  case  in  11  ilod.  45 
(a  book,  it  must  be  allowed,  of 
indifl'erent  authority),  Lord  Holt 
added,  that  tlie  heir  ought  not  to 
allege  a  breach  in  the  ahcestor's 
time,  because  that  belongs  to  the 
executor. 


4 
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where  a  formal 
breach  only 
haa  taken 
place  in  the 
testator's  life- 
time, but  the 
substantial 
damage  has 
arisen  since 
bis  death : 


r 


'i 


III. 


authorities  before  mentioned,  that  the  rule  was,  that  tliel 
executor  or  administrator  might  sue  upon  it.    Thus  it  is  luiii 
down  in  Comyn's  Digest  (s),  that  if  a  man  covenants  with  B.J 
his  heirs  and  assigns  upon  a  grant  or  conveyance  of  an  in- 
heritance, the  executor  or  administrator  may  have  coveDaiitj 
for  damages  upon  a  breach  in  his  lifetime  (t). 

This  rule,  however,  has  been  directly  qualified  by  tliJ 
decision  of  the  case  of  Kingdon  v.  Noitle  (n),  followed 
that  of  King  v,  Jones  (v),  in  which  cases  it  was  held  tbatj 
where  there  are  covenants  real,  that  is  which  run  with  tliel 
land,  and  descend  to  the  heir,  though  there  may  have 
been  a  formal  breach  in  the  ancestor's  lifetime,  yet  if  tliel 
substantial  damage  has  taken  place  since  his  death,  thej 
real  representative,  and  not  the  personal,  is  the  proptrj 
plaintiff. 

In  Kincfdon  v.  Nottle,  a  grantor  of  an  estate  in  fee  had| 
covenanted  with  the  grantee,  that  he  was  seised  in  fee  and 
had  a  right  to  convey,  &c. :  And  it  was  held  that  tliel 
executor  of  the  grantee  could  not  maintain  an  action,  assign- 
ing for  breach  that  the  grantor  was  not  seised  in  fee  nnd  1 
not  a  right  to  convey  («')•  In  King  v.  Jones,  a  vendor  hajj 
covenanted  with  the  vendee  and  his  heirs  for  further  assur-l 
ance  on  request,  and  a  request  was  made  by  the  vendee  in  bisl 
lifetime  to  have  a  fine  levied,  but  no  such  fine  was  levied,  audi 
the  vendee  \mis  not  evicted  during  his  lifetime,  but  his  heirj 
was  afterwards  evicted  :  And  it  was  held,  that  as  the  ultimatel 


(«)  Tit.  Covenant  (B.  1). 

(0  See  also  Went.  Off.  Ex.  160, 
14th  edition,  where  it  is  said, 
"  Perhaps  some  will  doubt  of  co- 
venant touching  inheritance,  vh., 
the  assurance  of  lands,  or  enjoy- 
ment thereof  free  from  this  or  that 
incumbrance,  or  the  like ;  yet 
even  in  those  cases,  if  the  covcnnnt 
were  broken  in  the  testator's  \'(v- 
time,  I  think  clearly  the  action  is 
accrued  to  the  executor,  for  that 
his  testator  was  to  recover  damages 


in  tlie  action  of  covenant  for  tliat| 
breach  ;  and  he  being  entitled  tol 
these  damages  as  principal,  aii(ll 
not  any  accessory  thing  in  tli.itl 
action,  the  law  hath  cast  tliat| 
action  upon  the  executor." 

(m)  1  M.  &  S.  355. 

{v)  5  Taunt.  418  :  affirmed  in| 
error  in  4  M.  &  S.  188. 

(w)  In  another  action  < !'  tliel 
same  name,  in  4  M.  &  f^  '■'^  ■  ^^''^1 
held  that  the  action  wu  proporlvl 
brought  by  a  devisee. 
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ge  had  not  been  sustained  in  the  time  of  the  ancestor, 
I  tie  action  remained  to  the  heir  in  preference  to  the  executor, 
ilthough  the  brouch  accrued  in  the  ancestor's  lifetime  by  the 
request  and  refusal  (x). 

But  it  was  admitted  by  the  Judges,  in  these  cases,  that 
I  Klien  the  ultimate  damaric.  is  sustained  in  the  lifetime  of  the 
iDcestor,  as  where  he  is  evicted,  and  the  land,  and  conse- 
quently the  covenant,  does  not  descend  to  the  heir,  there 
the  executor  can  only  sue  upon  the  covenant  (</).  And  the 
Court,  with  this  distinction,  recognized  the  decision  of  Lucy 
\,Lain(jton{z),  ^lere  it  was  held  that  the  executor  might 
recover  for  a  breacii,  in  his  testator's  life,  of  a  covenant  for 
qaiet  enjoyment. 

In  the  before  mentioned  case  of  Knights  v.  Quarles  (a),  an  actions  on 
action  of  assumpsit  was  brought  by  an  administrator,  against  under  seal  re- 
an  attorney,  for  negligence  in  investigating  a  title  about  to  '**'*"^  ^  '*"'^ ' 
be  conveyed  to  the  intestate,  by  means  of  which  the  premises 
were  conveyed  to  him  with  a  bad  title ;  and  the  declaration 
went  on  to  aver,  that  the  testator  was  thereby  unable  to  sell 
the  property,  and  alleged   special   damage    to   the  personal 
estate :  It  was  objected,  on  demurrer  to  the  declaration  that 
tliis  was  a  contract  regarding  land  on  which  an  administrator 
could  not  sue  :  But  the  Court  of  Common  Pleas  unanimously 
held  the  action  well  brought. 

lu  Orme  v.  Broughton  (b)  the  declaration,  in  an  action  of 
mwnpsit  by  an  administrator,  alleged  that  in  consideration 
that  the  deceased  had  agreed  to  buy  certain  land  of  the 


le,  in  4  M.  &  P 


(t)  It  was  held  by  Mr.  Justice 
Biiyley,  in  the  case  of  Kingdon  v. 
N'uttle,  1  M.  &  S.  362,  that  if 
tlie  executor  could  allege  in  bis 
declaration  that  the  testator  was 
prevented  from  selling  the  estate 
1))'  the  a'^signed  breach  of  the  covj- 
nant,  perhaps  he  might  maintiiin 
'y  action. 

ill]  1  M.  &  S.  365, 366.  5  Taunt. 
iil.  The  reason  assigned  in  this 
ase  for  excluding  tliu   heir,    rt., 


that  the  ancestor  having  been 
evicted  in  his  lifetime,  notiiing 
descended  to  the  heir,  does  not 
appear  quite  satisfactory,  inas- 
much as  an  heir  may  sue  on  a 
covenant  real,  tiiough  he  takes 
nothing  by  descent :  See  anle, 
p.  711. 

(a)  2  Lev.  26. 

(a)  2  Brod.  &  B.  102.  Ante, 
p.  708. 

(/))  10  Bingh.  533. 
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defendant  at  a  certain  price,  and  had  paid  him  part  thereof, 
as  deposit  money,  the  defendant   promised  the  deceased  to  I 
furnish  an  ahstract  of  a  good  title  to  the  land,  in  sufficicutl 
time  for  the  completion  of  the  purchase  by  a  day  specifiidj 
and  that  he  was  requested  by  the  deceased  to  furnish  it,  and  I 
failed  ;  by  means  whereof  the  deceased  lost  the  benefit  of  the 
purchase,  and  was  put  to  expense  in  endeavouring  to  procure  I 
the  said  title,  and  was  deprived  of  the  use  of  the  money  I 
deposited :  To  this  declaration  the  defendant  demurred :  audi 
it  was  urged,  in  support  of  the  demurrer,  that  the  contract 
was  still  open  and  existing,  and  that,  though  the  intestutel 
had  recovered  damages,  he  might  still  have  brought  a  second  I 
action,  or  have  proceeded  in  equity  to  enforce  the  perform- 
ance :  and  that  the  damage,  if  any,  was  to  the  heir,  and  not  I 
to  the  administrator:  But  the  Court  of  Common  Pleas  Ltldj 
that  the  plaintiff  was  entitled  to  judgment;  for  that  tLcrej 
appeared  on  the  face  of  the  record  a  personal  contract,  a  I 
breach  of  it  in  the  lifetime  of  the  intestate,  and  a  loss  to  Lis  I 
personal  property  :  That  after  bringing  an  action  in  which  I 
the  grievance  alleged  was  a  loss  sustained  by  breach  of  Ihoj 
contract,  it  would  be  impossible  to  bring  a  second  action,  or] 
to  resort  to  any  other  means  to  enforce  the  contract :  Audi 
that  it  was  clear  the  heir  could  not  sue  the  defendant;  for  iu| 
all  the  cases  where  the  heir  had  sued,  the  action  hud  been  ouj 
a  covenant :  but  he  could  have  no  right  of  action  on  a  mcrej 
agreement  to  sell. 

The  language  of  the  Judges  in  the  before-mentioned  case  of  j 
Chamherlain  v.  Williamson  (c),  seems  to  justify  an  inference, 
that  the  right  of  an  executor  or  administrator  to  sue  on  uj 
breach  of  contract  made  with  the  deceased  is  confined  to  cases} 
in  which  such  breach  can  be  stated  as  a  damage  to  the  per- 
sonal estate  :  And  although  in  the  earlier  case  of  Kingdon  v.  I 
Nottle  (d),  where  the  plaintiff  sued  as  executor,  it  seems  to 
have  been  in  some  degree  conceded  by  the  Court  that  if  ony 
damage  had  accrued  to  the  testator  in  his  lifetime,  by  breach 


whether  an 
executor  may 
sae  on  a  con- 
tract brolcen  in 
the  testator's 
life,  where  no 
damage  to  the 
personal  estate 
can  be  stated : 


(c)  Ante,  p.  709. 


(rf)  1  M.  &  S.  355. 
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of  the  corenaut  real,  the  executor  might  have  maintained 
I  the  action :  yet  Lord  EUenhorough,  when  the  case  of  Kingdon 
I T.  yottle  was  again  brought  before  the  Court  (e)  (the  devisee 
leiflg  then  the  plaintiflf),  appears  to  regard  the  intervening 
case  of  Chamberlain  v.  Williamson,  as  having  established 
that  the  right  to  sue  is  so  confined. 
In  a  former  edition  of  this  Work,  the  writer  ventured  to 
suggest  a  doubt,  whether  the  law  thus  considered  was  not  at 
variance  with  two  former  decisions,  viz.,  the  case  of  Morley 
iPolhill  if),  and  that  of  Smith  v.  Simonds  (g),  which  did 
not  appear  to  have  been  noticed  by  the  counsel  or  Court, 
in  any  of  the  modern  cases  on  the  subject  of  the  right  of 
an  executor  to  sue  on  breaches  of  covenants,  running  with 
the  land,  incurred  in  the  lifetime  of  the  testator.  In  the 
former  of  these  two  cases,  it  was  held  that  the  executor  of 
a  deceased  bishop  might  bring  an  action  against  a  lessee  on  a 
breach,  in  the  lifetime  of  the  testator,  of  a  covenant  to  repair 
in  a  former  bishop's  lease  :  In  the  latter,  an  administrator  de 
lonis  non  brought  covenant,  and  assigned  for  breach,  in  the 
lifetime  of  his  testator,  that  the  land  was  not  discharged 
I  of  incumbrances ;  and  it  was  held  on  error  that  the  action 
fell  lay. 

This  doubt  has  been  justified  by  the  subsequent  decision 
I  of  the  Court  of  Exchequer  in  liaymond  v.  Fitch  (/t).  In 
that  case,  the  question  was,  whether  an  executor  could  sue 
the  lessee  of  his  testator  on  a  breach  of  a  covenant  not  to 
fell,  stub  up,  head,  lop  or  top  timber  trees,  excepted  out  of 
the  demise,  such  breach  having  been  committed  in  the  life- 
time of  the  testator ;  and  no  part  of  the  timber,  loppings  or 
toppings  appearing  to  have  been  removed  by  the  defendant : 
And  it  was  held  in  the  affirmative :  and  Lord  Abinger,  in 
delivering  the  judgment  of  the  Barons,  observed,  that  it  had 
been  urged  on  the  part  of  the  defendant  that  the  Umitation 
of  the  old  authorites,  eflected  by  the  case  of  Chamberlain 
T.  Williamson,  must  be  applied  to  all  contracts  except  such 


I  M.  &  S.  355. 


(e)  4  M.  &  S.  53. 
(/)  2  Ventr.  56. 


<^)  Comberb.  64. 

\h)  2  Crompt,  M.  &  R.  588. 
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as  directly  relate  to  the  personal  estate,  and  the  performancel 
of  which  would  necessarily  be  a  benefit,  and  the  breach  al 
damage,  to  the  personal  estate  of  the  testator,  whether  suchl 
contracts  ^ro  under  seal  or  not :   and  that  upon  such  con- 1 
tracts  the  executor  could  not  sue  without  alleging  a  speciall 
damage  to  the  personal  estate :  But  that  the  case  certaiulyj 
did  not  go  that  length  ;  and  that  he  and  the  other  RaronsI 
(Parke,  BoUand,  and  Gurney)  thought  that  such  au  exten- 
sion of  the  doctrine  laid  down  in  it  was  not  warranted  Lyl 
law,  and  that  it  could  not  be  extended  to  a  contract  broken  [ 
in  the  lifetime  of  the  deceased,  the  benefit  of  which,  if  it  I 
were  yet  unbroken,  would  pass  to  the  executor  as  part  of  the 
personal  estate ;  at  all  events,  not  to  such  a  contract,  under  1 
seal;    that  the  present  case  was  one  of  that  description; 
that   it  was  a  case  more   favourable  to  the  executors  than 
th'^se  of  Morley  v.  Polhill  {i),  Smith  v.  Simondsij),  and 
Liicy  v.  Lcvinxfton  (k),  in  which  the  covenant  ran  with  the 
land ;  and  that  if  the  last  case  was  to  be  considered  as  having 
been  decided,  as  was  suggested   in   the  argument,  ou  the 
ground  that  the  loss  of  rents  and  profits  by  an  eviction  of  tlie 
testator  was  an  injury  to  the  personal  estate  (though  such  a 
ground  was  not  intimated  in  either  report),  it  was  diflicult  to 
say  that  the  loss  of  the  shade  and  casual  profits  of  trees  was  | 
not  equally  so. 

It  should  be  observed,  that   in  the  case  of  liaymond  v.  ] 
Fitch,  above  stated,  the  covenant  in  question  was  purely  col- 
lateral, and  did  not  run  with  the  land  ;  for  the  trees,  which  | 
it  was  covenanted  not  to  fell,  &c.,  were  excepted  from  the  de- 
mise ;  and  therefore  the  heir  or  devisee  of  the  land,  on  which  \ 
the  trees  grew,  could  not  sue  for  a  breach  of  the  covenant,  | 
whether  incurred  before  or  after  the  death  of  the  covenantee ; 
Unless,  therefore,  the  executor  had  the  power  to  sue,  all 
remedy  was  lost. 

The  authority  of  this  decision  was   fully  conrirmcd  and 
acted  on  in  in  the  subsequent  case  of  Rickdta  v.  Wearer  {I), 


(t)  Ante,  p.  715. 
(;■)  Ante,  p.  715. 


(k)  Ante,i>.  713. 
(/)  12M.  I't  W.  718. 
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in  which  it  was  held  that  an  executor  of  a  tenant  for  life 
may  sue  for  a  breach,  incurred  in  the  testator's  lifetime,  by 
I  Us  lessee,  of  a   covenant  to   repair,  without  averring  any 

aage  to  his  personal  estate- — And  the  result  of  the  case 
\i Raymond  v.  Fitch  was  s'jated  by  Parke,  B.,  to  be,  that 

ess  it  be  a  covenant  tu  '"hich  the  heir  alone  can  sue 
I  (according  to  Kingdom  /.  NottL'  (m),  and  King  v.  Jones  («)  ) 
I  (or  a  breach  of  the  covenant  in  the  lifetime  of  the  testator, 

executor  can  sue,  except  :»  is  a  mere  personal  contract, 

I  in  which  the  rule  applies  that  actio  personalia  morltur  cum 
fmnCi. 

An  action  will  lie  for  an  executor  or  administrator  upon 

I I  promise  made  to  the  deceased  for  the  exclusive  benefit  of 
I  third  party:  Thus,  where  A.  promised  to  B.  that  if  B. 
Muld  pay  50^  to  C,  his  son,  who  was  married  to  L.,  the 
laughter  of  A.,  that  then  ho  would  pay  100^  to  D.,  his 

Ikghier,  at  such  a  time  ;  B.  paid  the  501.  to  C,  and  A. 

IWed  of  the  payment  of  the  lOOf. :  B.  died  intestate ;  E.,  his 

Ifsocator,  brought  an  action  upon  the  case  upon  assumpsit, 
upon  the  promise  made  to  B.,  the  intestate;  and  it  ^'uh 
iJjudged    that    the    action    did   well   lie    by   the    adminis- 

ptor,  although  ho  should  have  no  benefit  by  it  if  ho  did 

[wver  (o). 
Wherever  the  reversion  is  for    years,   the    executor    or  actions  on 

likmistrator  is  of  course  the  only  party  capable  of  suing  covenants  by 

I  J    c       J         tr  o    executor  of 

ill  u  covenant  made  with  the  lessor,  whether  it  run  with  reversioner 
I  tie  land  or  be   in   gross  (/)).     An  executor  of  tenant   for 
hears  is  expressly  within  the  statute  of  32  Hen.  VIII.  c.  84, 
luiil  may  maintain  covenant  against  the  assignee   of   the 

iKversion. 


11 

II 


for  yeaj's. 


power  to  sue,  all 
uUy  coniirmed  and 

H  (k)  Ante,  p.  712. 
WM  (")  Ante,  p.  712. 
H  (o)  Bafiekl  V.  Colldnl,  Sty.  6. 

ckctts  V.  Weaver  (/), 

1 

p.  713. 

i1- W.  718. 

1 

{]})  IWcoe  on  Actions,  442. 
See  Mackay  v.  Mackretli,  2  Chitt. 
Rep.  4G1. 
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SECTION    II. 

Particular  instances  where  the  Executor  or  Adminintmtor  ijj 
entitled  to  Glioses  in  Action  which  the  Deceased  mviki 
have  put  in  Suit,  and  where  not. 

The  cases  hitherto  collected  on  this  subject  have  been 
pointed  out  merely  to  develop  the  general  principle  as  to 
the  right  of  executors  and  administrators  to  the  choses  ir\ 
action,  on  which  the  deceased  himself  might  have  suedj 
It  remains  to  advert  to  some  particular  instances  respecting 
this  portion  of  an  executor's  or  administrator's  estate,  a^ 
well  in  which  his  title  has  been  denied  as  where  it  has  beeij 
established. 
Annuities :  First,  as  to  annuities.     An  annuity  is  a  yearly  payment  ofl 

a  certain  sum  of  money  granted  to  another  in  fee,  for  life,  orl 
for  years,  charging  the  person  of  the  grantor  only  (q).  As  iti 
concerns  no  land,  it  is  so  far  considered  personal  propert}-, 
that  although  granted  to  a  man  and  his  heirs  or  the  heirs  on 
his  body,  it  is  not  an  hereditament  within  the  Statute  ofl 
Mortmain,  7  Edw.  I.  stat.  2  (r),  nor  entailable  within  tbel 
statute  de  donis  (s) ;  and  Lord  Coke  calls  an  annuity  grantoill 
to  a  man  and  his  heirs  a  fee  simple  ])crsonal  (t).  But  in  oiiej 
respect,  most  important  to  the  present  subject,  an  annuityl 
partakes  of  the  nature  of  real  property:  viz.,  that  wbenj 
granted  ivith  words  of  inheritance,  it  is  descendible,  and  goesi 
to  the  heir,  to  the  exclusion  of  the  executor  {a).  Unless,! 
however,  words  of  inheritance  are  employed  in  the  grant,  it| 
has  been  held  that  the  annuity  will  pass  to  the  executors ; 
As  where  a  testator  gave  his  real  and  personal  estate  to  bisj 
wife,  subject,  amongst  other  bequests,  to  an  annuity  of  50 
to  A.  h./or  ever ;  and  it  was  held,  that  for  the  want  of  tbel 


(q)  Co.  Litt.  144,  /). 

(r)  Co.  Litt.  2,  a.  note  (1),  by 
Hargrnve. 

(s)  Co.  Litt.  20,  a.  aiul  note  (4), 
by  Hargrave. 


(0  Co.  Litt.  2,  a. 

(n)  Turner  v.  Turner,  Ambl.l 
782,  783.  Stafford  r.  Buckley,  2J 
Vea.  Sun.  179. 
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or  Adminintrator  ti 
the  Deceased  miiM 


hfihcirs  in  the  gift,  the  annuity  passed,  on  A.  B.'s  death, 
l»tis  personal  representative  (r). 

There  have  been  some  modern  decisions  on  the  question 
^fkther  annuities  are  to  be  considered  real  or  personal 
Ifitate.  In  Lord  Stafford  v.  Buckley  (x),  Lord  Hardwickc 
Ikided,  that  an  annuity  in  fee  of  l.OOOL,  granted  by  King 
Icharles  the  Second  out  of  the  Barbadoes  duties,  was  not  a 
alty  within  the  statute  dc  donis,  or  Statute  of  Frauds  : 
\d  liis  lordship  said,  it  was  a  personal  in^ieritance,  which 
lie  law  suflfers  to  descend  to  the  heir  (//).  In  Lady  Holder- 
liMC  V.  Lord  Carmarthen  (z),  Lord  Thurlow  held  that  an 
lijiimty  of  4,000Z.  charged  upon  the  Post  Office,,  until  a  sum 
IsdOO.OOOi.  should  be  paid,  in  order  to  be  laid  cut  in  land, 
\m  a  mere  personal  annuity.  In  Auhiii  v.  Daly  (a),  it  was 
Iklii  by  the  Court  of  Queen's  Bench,  with  respect  to  the 
!  annuity  which  was  the  subject  of  Lord  Hardwicke's 
Ikision  in  Lord  Stafford  v.  Buckley,  that  the  legal  estate 
iuii  interest  in  it  passed  by  a  will,  not  executed  according 
I  the  Statute  of  Frauds,  in  which  there  was  a  residuary 
Ikuse  bequeathing  all  the  rest,  residue  and  remainder  of  the 
Ifersonal  estate,  of  what  kind  and  nature  whatsoever,  to  the 
|aecutors  {b). 

These  cases  of  personal  annuities  in  fee  seem  to  form  an 
liiception  to  two  general  rules :  the  one,  that,  before  the 
IWs  Act  (1  Vict.  c.  2G)  came  into  operation,  what  v/ould 


itt.  2,  a. 
ler    V.    Turner,   AniU.! 
Stafford  r.  Buckley,  2 1 
79. 


(t)  Parsons  v.  I'arsoiis,  L.  II. 
•&i,2(iO. 

(/)2Ve8.  Sen.  170. 

(y)  2  Ves.  Sen.  178. 

;:)  1  Bro.  C.  C.  377. 

(i)  4  Barn.  &  Aid.  59. 

[i)  But  where  the  testator  de- 
Itiieilliis  freehold  estates  to  A.  and 
IB.  and  their  heirs  in  trust,  to 
hmiit  hirt  wife  to  hold  and  enjoy 
Ife- same,  (uid  to  receive  the  rents 
I'ieKof  for  her  life  ;  an<l  after  her 
Itese,  in  trust  to  permit  his 
Itl'licw,  his  heirs  and  a.ssigns,  to 


hokl  and  enjoy  the  estates,  and  to 
receive  the  rents  thereof  for  ever, 
but  suliject  to  the  payment  of  20/. 
yearly  for  ever,  to  his  niece,  her 
executors,  administrators,  and  as- 
8ii,'ns  ;  with  the  payment  of  which 
sum  the  testator  uiide  chargeable 
his  said  estates,  in  manner  and 
form  aforesaid,  immediotely  after 
the  decease  of  his  wife  ;  Shadwell, 
V.-C,  held,  that  the  nieco  took  a 
legal  rent-clmrrjf  of  2QI.  per  annum 
in  fee  :  Hamsay  v.  Tliorngate,  16 
Sim.  575. 
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devolve  upon  the  heir,  could  not  be  devised  from  him,  but] 
by  a  Will  attested  according  to  the  Statute  of  Frauds :  ai 
the  other,  that  though  personalty  be  specifically  bequcatliedj 
it  will  in  the  first  instance  vest  in  the  executor,  and  form  part! 
of  his  estate. 

In  the  cases  of  annuities  above  mentioned,  the  foundationj 
of  the  decision  that  they  were  personal  property,  was,  tlmJ 
they  were  in  no  way  connected  with  land.     But  where  au 
inheritance  is  granted,  which  arises  out  of  laud,  it  is  ein-i 
sidered  real  property,   and  a  fortiori,   will   not  go  to  tlia 
executor.    In  Buckeridge  v.  Ingram  (c),  shares  in  iihc  uavi-i 
gation  of  the  river  Avon,  under  the  statute  10  Anne,  werd 
held  real  estate  (d).     So  in  Ilowse  v.  Chapman  (c),  asbarej 
in  the  Bath  Navigation  was  held  to  be  real  property,  wLic 
descended  to  the  heir  :  and  the  same  was  holden  as  to  a  Xeii^ 
River  share  (/).     But  in  BUgh  v.  Brent  (g)  the  Court  ofl 
Exchequer  held  that  shares  in  the   Chelsea  Water  AVorka 
were  to  be  considered  as  personal  property.     And  it  has  bem 
usual  of  late  years  when  Acts  of  Parliament  are  obtained  foi^ 
the  making  of  Navigable  Canals,  and  similar  works,  to  pro- 
cure a  clause  to  be  inserted,  directing  that  the  shares  shall  bJ 
deemed  to  be  personal  estate  (/(). 

So  by  the  Companies  Act,  1862,  it  is  enacted  that  "tlid 
"  shares  or  other  interest  of  any  member  in  a  company  uuJerj 
"  this  Act  shall  be  lyersonal  estate  capable  of  being  transferred 
"  in  manner  provided  by  the  regulations  of  the  Company  "(i)J 

It  is  here  necessary  to  notice  tlie  rights  of  executors 
administrators  with  respect  to  property  in  the  public  fuudsJ 


(c)  2  Ves.  653. 

\d)  Portmore  v.  Bunn,  1  B.  &  C. 
69!),  702. 

(e)  4  Ves.  543. 

(/)  Drybutter  v.  Bartholomew, 
2  P.  "Wins.  127.  DaviiU  v.  New 
River  Comp.,  3  De  G.  &  Stn.  394. 
A  lease  of  a  lighthouF  .  jt>'1  'ha 
tolls  thereof,  by  tho  ."'or^joniUMU  >[ 
Trinity  House,  hub  bvjn  J.':!  •  tob!) 


a  chattel  real :  Ej:  parte  EllisonJ 
2  Y.  &  Coll.  Exch.  528. 

(g)  2  Y.  &  Coll.  E.x.j1i.  2(i8.  Seal 
Hayler  v.  Tucker,  4  Kay  &  J.  24?J 
'per  Wood,  V.-C. 

(/t)  See  Thompson  v,  Thoiiip-oiiJ 

1  Coll.  381.    Eobinson  v.  AddisonJ 

2  Beav.  615. 
(i)  25  &  2(i  Vict.  c.  8!),  wd.'iil 
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lllie  statute  1  Geo.  I.  sect.  2,  c.  19,  after  creating  a  capital 
or  joiut-stock,  on  which  annuities  at  the  rate  of  5  per  cent. 
were  to  be  attending,  declares  (sect.  9),  "that  all  persons 

|tlio  shall  bo  entitled  to  any  of  the  said  annuities,  and  all 
ii'rsons  lawfully  claiming   under   them,  shall  be   possessed 

|th"i'eof,  as  oj  iiersonal  estate,  and  the  same  shall  not  desecnd 
)tk'heir:  "     It  then  enacts  (sect.  11),  that  no  method  of 

[jssigning  or  transferring  the  stock,  other  than  that  pointed 
I  by  the  Act,  shall  be  good  and  available  in  law ;  and  it 

I  is  provided  by  the  12th  section,  that  any  person  possessed 
of  the  stock,  with  the  annuity  attending  the  same,  may 
ilcvise  the  same  by  writing,  attested  by  two  witnesses,  but 

I  tliat  uo  such  devisee  shall  receive  payment,  till  so  much  of 
ue  devise  as  relates  to  the  stock  be  entered  in  the  proper 

I  ii.i'ice  at  the  Bank ;  and  in  default  of  such  devise,  the  stock 
.0(1  annuities  attending  the  same  shall  go  to  the  executor 

I  and  aclmiuistrator. 
The  other  Acts  creating  ne./  Stocks  contain,  almost  all  of 

I'liem,  provisions  nearly  similar;  and  these  provisions  have 
treated  a  doubt,  whether  it  was  not  the  intention  of  the 
Legislature  that  stock  should,  by  tho  Will,  pass  to  the 
ivisee,  without  tho  assent  of  tho  executor,  and  without,  in 
the  first  instance,  vesting  in  him,  and  being  assets  in  his 
bds  (7).  But  a  series  of  modern  decisions  seems  now  to 
kave  established  that  stock,  having  been  made  personal 
property  by  tho  statutes,  is  like  all  other  personal  property, 
assets  in  the  hands  of  ihe  executor :  and  consequently,  that 

[»ltliouj,'h  specifically  devised,  it  must,  in  tho  first  instance, 
levolve  upon  tho  executor  .  and,  till  ho  assents,  the  legatee 

[kas  no  right  to  the  legacy  (Ic).     And  now  by  stat.  33  it  84 


i)  PeiirHou  I'.  Bank  of  Kiii,'liuiil, 
1 2 lira.  C.  ('.  529.  15aiik  of  Eiig- 
I  lull  i:  Lunn,  15  Vos.  J72, 578. 

W  Bank  of  Enj^'liind  v.  JloUat, 

h  B'  1.  C.  C.  2G0.   iiiink  ot  EiikIuikI 

'•  Parsons,  5  Ves.  (5()5.     Ikiik  of 

|En;,'laiKl  I'.   lauiii,   15   Vi!s.    50!). 

«'.i;.— VOL.  I. 


Franklin  r.  Hank  of  En^laml,  I 
Hush.  Clianc.  C'a.  575.  !)  B.  &  (J. 
15().  See  nlao  Cliurchill  v.  Bank 
of  EnKlaml,  11  M.  &  W.  323:  In 
that  case  A.  being  iiosscsjjihI  of 
12,058/.  (Is.  H(/.  New  Thre(<-anil-a- 
llalf  i>er  C jnt.  Sco(;k,'ie([ueathe(l  to 
3   A 
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i 


Servants. 


Apprentices. 


Vict.  c.  71,  s.  23,  it  is  expressly  enacted  that,  "  The  interest 
of  a  stockholder  dying  (before  or  after  the  passing  of  this 
Act)  in  stock  shall  he  transferahle  hy  his  executors  or 
administrators  notwithstanding  any  specific  hequest  tbereof.  { 
The  Bank  of  England  or  of  Ireland  shall  not  be  required  to 
allow  any  executors  or  administrators  to  transfer  any  stock 
until  the  probate  of  the  Will  or  the  letters  of  administration 
to  the  deceased  has  or  have  been  left  with  the  Bank  for 
registration,  and  may  require  all  the  executors  who  havel 
proved  the  Will  to  join  in  the  transfer." 

By  the  death  of  a  master,  his  servant  is  discharged :  anJ  I 
therefore  the  executors  or  administrators  of  the  former  can 
bring  no  action  to  enforce  the  contract  of  service  after  liis 
death  (I).  Nor  has  the  executor  or  administrator,  generally 
spoaking,  any  interest  in  an  apprentice  bound  to  the  deceased. 
In  the  case  of  Baxter  v.  Burfield  (in),  Lee,  C.J.,  held  tbat 
an  executrix  could  not  maintain  the  action  for  debt  upon  buud 
for  performance  of  indentures  of  apprenticeship  on  the  grounds 
(1)  that  the  covenant  was  only  to  serve  the  master,  and  tkro  I 
was  no  mention  of  executors  or  administrators ;  (2)  that  the 
covenant  was  a  personal  covenant,  and  that  the  interest  of  the 
master  in  his  apprenticeship  is  an  interest  coupled  with  a 
personal  trust  which  cannot  be  assigned,  and  which  deterniiiiii 
by  his  death  like  the  case  of  a  guardian  ;  and,  lastly,  that  ilie 


E.  C  a  certain  interest  in  5,0001. 
jiarcel  thereof  :  A  jui.li,'na'nt  having 
been  obtained  against  E.  C,  the 
judgment  creditor  obtained  a 
Judge's  (iider  undir  1  &  2  Vict, 
c.  110,  as.  14  and  15,  charging 
this  latter  sum  with  the  judgment 
debt,  whidi  u\ion  cause  slunvn  was 
made  absolute  as  to  so  much  of  the 
ilivitlends  as  were  jtayalile  to  E.  C. 
for  her  own  use  :  These  orih-is 
having  lieen  served  upon  the  Bank 
of  England,  the  Bank  refused  in 
conaeciuence  to  pay  the  dividends 
upon  the  12,()j8/.  1\h.  6d.    to  tiie 


executors   under    A.'s  Will,  aiiJ 
they  brought  an  action  against  llif 
Bank  to  recover  those  divideiiil* 
and  the  Bank  then  applied  lii  a  I 
.stay  of  proceedings  on  i)ayiiitiit  nl  I 
a  portion  of  the  diviJeiuU :— Ami 
it   was   held    that    there  was  in| 
ground  or  necessity  for  the  applica- 
tion, the  Jiank  being  bouiultoiayl 
the  dividend  to  the  legal  o«iiti>', 
the  executors  who  were  ausweiabk'  | 
for  their  j)roj)er  application. 
(/)  Wentw  Otf.E.v.l41,lltluJit 
(m)  1    Bott.  P.  L  p).  (i'Jti,  l^th! 
edit. 
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I  that,  "  The  interest 
the  passing  of  this 
by  his  executors  or 
cific  bequest  thereof. 
all  not  be  required  to  I 
to  transfer  any  stock 
ters  of  administration 
t  with  the  Bank  fori 
executors  who  have  I 

it  is  discharged:  and  I 
)rs  of  the  former  can 
t  of  service  after  his 
Iministrator,  generally 
)ound  to  the  deceased. 

Lee,  C.J.,  held  that 
on  for  debt  upon  buud  | 
cechip  on  the  grouuds, 
the  master,  and  tliuiv  i 
strators  ;  (2)  that  the 
hat  the  interest  of  the 
terest  coupled  with  a 

and  which  deterniinos 
and,  lastly,  that  the 

under    A.'s  Will,  aiiJ| 
uglit  an  action  against  llif 

rocovei'  those  tliviJeiiil- ; 
Bank  then  applied  U  al 
iro('eoJin<,'s  on  payment  hI 

ol'  tlu^  t'liiiileiuU  ;— Ami 
It'll  I    that    there  uas  \w\ 
r  neces.sity  for  the  appliai- 

I'aiik  being  liouniltoiay 
lend  to  the  legal  ottiwi^, ! 
itors  who  were  unswewljlt 
])r(jj)er  applieatiuii. 
ntw  Otf.Ex.  I41,lltlu'dit 

iiott.   P.  /-.  pi.  C9(i,  (itli 


(ovenant  to  instruct  is  personal  and  cannot  extend  to  executors 
Icto  may  not  be  capable  of  instructing.     The  interest  the 

ister  has  in  his  apprentice  is  a  right  to  his  service  only. 

lie  case  of  Herns  v.  Drake  (h),  was  further  cited  by  the 
tliief  Justice  as  confirmatory  of  his  statement  of  the  law  upon 

lis  point.  So  in  Ilex  v.  Peck  (o),  Eyre,  J.,  said,  "  an  appren- 
Iteis  a  personal  trust  between  the  master  and  servant,  and 

Ktermines  by  the  death  of  either  of  them  :  and  by  the  death 

(either  of  them  the  end  and  design  of  the  apprenticeship 
;  be  attained,  and  it  may  be  the  executor  is  of  another 

I  But  in  the  case   of  Cooper  v.  Simmons  (j;),  where,  by 

denture  an  infant,  with  the  consent  of  his  father,  bound 

mself  apprentice  to  a  tradesman,  his  executors  and  adminis- 

\ilm,  such   executors   or   administrators   earryimj  on   the 

fM(trade  or  business,  and  in  the  town  of  W.,  and  with  him, 

them  to   serve   for  the  terra  of    seven  years,  and  the 

uster,  in  consideration  of  the   service   of  the   apprentice, 

kiianted  to  teach  and  instruct  him  or  cause  hira  to  be 

fiiglit  and  instructed  during  the  term  :  it  was  held,  that  on 

ediath  of  the  master,  the  apprentice  was  bound  to  serve 

s widow,  who  was  his  executrix,  whilst  she  carried  on  the 

;  business  in  the  town  of  W.,  and  that  she  was  bound  to 

It'll  the  apprentice. 

lAud  with  respect  to  parish  apprentices,  by  stat.  82  Geo.  III.  Pailsli 
[si,  s.  1,  after  reciting  that  on  the  death  of  the  master  of  32  deo.  III. 
pv  parish  apprentice   during   the   term   of  apprenticeship,  "•  ^'^  • 
i  agreement  for  service  on  the  part  of  the   apprentice  is 
[Jiuiid,  but  the  covenant  for  maintenance  on  the  part  of 
i  master  still  continues  in  force  as  far  as  his  assets  will 
pfiid,  or  doubts  have  aiisen    with    respect    thereto ;    it  is 
Mod,  that  in  case  of  the  death  of  the  master  during  the  ai)prcnticc 
p  of  such  apprenticeship,  upon  which  binding  no  larger  ^iu,'i^dues 
tliiin  f)/.  shall  be  paid,  any  cownnnl  for  the  maintenance  ""t  fxoei;.!  :>l. 

,     .  .      shall  serve  tlio 

tj  apprentice,  inserted  in  the  indenture,  shall  not  be  in  oxecutoM  of 


T.    8    Ann.      Not    rc- 


iii)  7  H.  &N.  7ii7. 


;?  \  2 


!f' 


•11 


illl 

'  1  j  i 
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his  master  or 
their  appointee 
for  three 
months : 
or  for  the 
remainder  of 
the  term  of 
apprenticeship, 
on  application 
to  two 
justices. 


Copyriglit : 


Patent : 


Caroonie ; 


Kent  ; 
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force  longer  than  three  calendar  months  next  after  the  dcatl 
of  such  master,  &c. ;  and  that  during  such  three  months  sucl 
apprentice  shall  continue  to  live  with  and  servo  as  an  nppidJ 
tice  the  executor,  A:c.,  of  such  master,  &c.,  or  his  appoint^ 
Sects.  2,  3  :  Within  such  three  calendar  months  after 
death  of  such  master  or  mistress,  two  justices,  on  the  applim 
tiou  of  the  widow,  &c.,  may  order  that  such  appruntice  slw 
serve  the  applicant  during  the  residue  of  the  term  ;  and  iilicj 
such  order  shall  he  made,  the  executors,  &c.,  and  the  pcis"i;ii 
estate  of  the  master,  &c.,  shall  he  discharged  from  auy  covi 
nant  in  such  indenture. 

An  interest  in  the  testator's  literary  property  aiul  al^ 
certain  works  of  art  may  devolve  on  the  executor  pursuail 
to  several  statutes  {q).  An  interest  may  also  vest  in  liiiiil 
virtue  of  a  patent  granted  to  the  testator,  for  the  inventioj 
of  a  new  iiianufacture  within  the  realm  (?).  It  so('r;,.i 
have  heen  questioned  whether  a  caroome,  or  a  litLiice 
the  Mayor  of  London  to  keep  a  cart,  is  a  chattel  iiitere^ 
an4  ht'longs  to  tho  executor,  or  whether  it  goes  tn  t|| 
iiett  (s). 

"When  a  man  seised  in  fee  makes  a  gift  in  liiil,  or  1ui?l  i 
life  or  for  years,  reserving  rent,  the  whole  rent  which  btniiil 
due  after  his  dea.h  shall  go  with  the  reversion  (as  an  imuli'l 
thereof)  to  his  heir,  lUid  not  to  his  executor  :  for  since,  diiiii 


{q)  5  &  G  Vi(t.  c.  45,  us  to 
Coj^yright  in  Books  ;  54  Geo.  Ill, 
c.  50,  as  to  Biii<ts  and  Sculptures  ; 
8  Geo.  il.  c.  13.  "Geo.  III.  c.  38. 
17  Geo.  III.  c.  57.  G&7"\Vni.  IV. 
c.  5!),  as  to  En^'raviuf^a  and  Prints. 
5  lS:  «  Vict.  c.  100,  G  &  7  Vict. 
c.  G5,  as  to  Printed  Linens,  Mus- 
lins, &c.,  and  25  &  2G  Vict.  c.  08, 
as  to  Paintings,  Drawings,  and 
Pliotograplis. 

(r)  Toller,  152.  By  tlie  Patents 
Act,  1883,  4G  &  47  Vict.  c.  57, 
R.  31,  if  a  person  possessed  of  an 
invention  dies  without  niakiT.g 
application   for  a  patent  for  tlie 


invention,    application    may 
made  by,  and  a  patent  lor  i 
invention    gr.inted    to,  liis 
representati\'  :>.     Every  such  npij 
cation   must  lie  made  wiibiii  | 
months   of    the    decease  ol 
person,  i.nd  must  contain  a  dedal 
tion   by   the    legal  reiircaiilitl 
that  lie  believes  suidi  persmi  toj 
true    and    tirst    inventor  nt 
invention.     This  alters  the  lnj 
laid  down  in  llar.-dcn  ».  ''Wl 
Street  Foundry,  3  Kx,  D.-yi. 

(s)  Com.  Dig.  Biens  (D).  Hj 
V.  IIuii,  2  Vern.  8;!, 


Estate.  [Vt.u.Vj\i.n\ 

;bs  next  after  the  dca 
Bucb  three  months  sucl 
and  servo  as  an  apprci 
jr,  &.C.,  or  his  appoinud 
endar  months  after  tlj 
I  justices,  on  the  applki 
it  such  apprentice  slid 
3  of  the  term  ;  ami  aftJ 
H's,  &c.,  and  the  persouij 
scharged  from  any  cov^ 

3rary  property  and 
n  the  executor  pursiiaij 
may  also  vest  in  liiinl 
estator,  for  the  iuventioj 
realm  (»•)•     It  seer;.., 
iroonie,   or   a  licence 
irt,  is  a  chattel  intore^ 
whether   it  goes  to 


ill.  I.  §  II.]         Chases  in  Action — Rent. 

the  continuance  of  the  particular  estate,  the  reversioner  loses 

lie  profits  of  the  land,  the  rent  ought  to  be  paid  to  him  as  a 

compcnijtttion  for  the  loss  (t).     And  though  the  rent  should 

tie  expressly  reserved  to  the  lessor,  his  executors  and  assigns, 

without  naming  the  heir,  the  executors  cannot  have  it,  being 

strangers  to  the  reversion,  which  is  an  inheritance  («)•     On 

the  other  hand,  if  a  lessee  for  years  makes  an  underlease, 

reserving  rent,  the  rent  accruing  after  his  death  shall  go  to 

I  ills  executor  or  administrator,  and  not  to  his  heir,  even  though 

the  reservation  were  to  bi;n  and  bis  heirs,  during  the  term, 

without  mentioning  tho  executors  (v).     In  these  cases,  if  the 

[personal  representative  sues  tho   under-lessee   for   rent  due 

since  the  death  of  the  testator  or  intestate,  it  nmst  he  alleged 

t  ho  had  a  chattel  interest ;  otherwise  it  shall  be  intended 

lltathewas  seised  in  fee,  and  then  the  rents  belong  to  the 

jleir,  and  not  to  tho  executor  or  administrator  («•). 

Again,  if  a  man  being  seized  in  fee  of  one  acre  of  land, 
lind  possessed  of  another  acre  for  a  term  of  years,  makes  a 
I  lease  rendering  one  entire  rent,  and  diea  ;  whereby  the 
I  reversion  of  one  acre  goes  to  his  heir,  and  of  the  other  to  his 
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a  gift  in  tail,  (ir  luiJi  i 
vhole  rent  which  licicnij 
}  reversion  (as  un  iniiilel 
secutor  :  for  since,  diirij 

ntii>n,    apiilication    may 
e  l)y,   anil  a  patent  l^r 
ntion    granted    tn,  Im  If 
eseiitativ.\     Every  such; 
)n   must   1)0  iiuule  witliin  | 
tlis   ot    the    decease  of 
on,  i,nd  must  contain  a  dft'la 

liy  the    legal  ropnfenMll 
he  believes  such  person  tof 

and    tii'st    inventor  "f 
ntion.     This  alters  tlit  law! 

down  in  Jlar.-dcn  i'.  ^i''! 
et  Foundry,  3  Kx.  I ).:!'■;! 
)  Com.  Dig.  IJien^  (D).  lli| 
uii,  2  Vcni.  H:), 


)  Co.  Lit.  47,  a.  Cother  v. 
|!lerrick,  Hardi'.  95.  3  line.  Ahr. 
K.\ecutor3  (11.  3).  The  hiw 
Ji;  tiie  same  where  the  jciii-u  in  p  ' 
li  liuuse,  and  certain  housenoh , 
jiiuplenients  therein;  Anon.  Dyer, 
|ffi,«.  Gudolph  Pt.  2,  c.  24,  s.  13, 

I,  l!)l.  So  if  a  person  covenant.'^, 
I.TiiitJ,  and  agrees  that  another 
liLillliave  and  enjoy  Blackacre  for 
luertuu  time,  end  the  other  cove- 
luiifi  to  pay,  in  consideration 
llktorito  the  testator,  his  heirs, 
Itiectitors,  and  assigns,  a  sum 
laiiiually,  tlie  e.\eeutor  cannot  sue 
[ntliis  covenant,  for  a  breach  after 

lln'ilealii  of  the  testator  :  Drake  v. 

!l'iii4ay,  do,  Car.  207.  liut  see 
Itril  llatlicrtun   i'.  Bradburne,  13 


Sim.  rm. 

[u]  Co.  Lit.  47,  ff.  AVhether 
the  heir  shall  h..ve  it,  though  not 
nientinjicd,  or  it  shall  altogether 
determine  by  the  lessor's  death,  the 
cases  are  discordant  :  See  notes  (2) 
and  (3)  to  Sachevcrell  v.  Froggatt, 
2  Saund.  3(J7,  h,  where  all  the 
authorities  are  collected.  See  also 
Dollen  1'.  Batt,  4  C.  B.,  N.  S.  7(iO. 
Bat  it'  the  rent  be  reserved  during 
the  term  to  the  lessor,  his  executors, 
administrators,  and  assigns,  the 
heir  or  devisee  shall  have  it  :  2 
Saund.  307,  h. 

{v)  2  Saund.  371,  n.  (7),  to 
Haclieverell  v.  Froggatt. 

(ic)  Ni.rris  (',  Ejsworth,  1  Froem. 
4ti3. 
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executors :  the  rent  accruing  after  shall  be  apportioncil 
between  his  heir  and  his  executors  (x). 

Where  no  reversion  is  left  in  the  lessor,  and  the  rent  is 
reserved  to  his  executors,  administrators,  and  assigns,  it  will 
go  to  them  and  not  to  the  heir  (y).  Thus  a  tenant  for  three 
lives,  to  him  and  his  heirs,  assigned  over  his  whole  estate, 
reserving  to  himself,  his  exc' tutors,  administrators,  and  as- 
signs, a  rent  of  101.  with  a  proviso,  that  upon  non-payment 
the  assignor  and  his  heirs  might  re-enter ;  and  the  assignee 
covenanted  to  pay  the  rent  to  the  assignor,  his  executors  and 
administrators :  The  question  was,  whether  this  rent  should 
go  to  the  heir  or  executor  of  the  assignor  :  It  was  decreed  bv 
Sir  J.  Jekyll,  that  the  rent  should  go  to  the  executor,  as  it 
was  reserved  to  him,  and  there  was  no  reversion  left  in  the 
assignf  to  which  the  rent  was  incident,  so  as  to  carry  it  to 
the  he  ;  It  was  also  held,  that  the  covenant  to  pay  the  runt 
to  the  executors  and  administrators  of  the  assignor  wn-  good 
and  binding,  both  in  law  and  equity  :  And  though  the  proviso 
was,  that  in  case  of  non  payment  of  the  rent,  the  assignor 
and  his  heirs  might  re-enter,  yet  the  Court  thought  this  im- 
material, as  in  equity  the  heir  must,  in  this  case,  be  looked 
upon  ns  a  trustee  for  the  executor :  This  case  came  on  again 
before  Lord  King,  who  was  of  opinion  tliat,  there  being  no 
reversion,  the  rent  might  be  well  reserved  to  the  executors 
during  three  lives  ;  and  decreed  accordingly  {z). 

If  a  lessee  for  a  term  of  years  under-leases  for  a  term 
exceeding  in  length  that  for  which  he  himself  holds,  and  the 
under-lessee  covenants  to  pay  rent  to  such  lessee,  his  executor 


(x)  Gill).  Rent.«,  188.  Mondie  r. 
Ganiaiice,  3  I'ulstr.  153,  wlioie 
the  Court  is  saiil  tfi  liixi'  clearly 
agreed  upon  the  a])p()rtionnu'nt, 
that  liy  act  of  law  this  may  well 
Le.  It  was  af^rced  in  Dumpor's 
case,  that  if  a  man  seised  of  two 
acres,  the  one  in  fee,  and  the  other 
in  Borough-English,  has  issue  two 
sons,  and  leases  both  acres  for  lite 


or  years,  rendering  rent  witli  lomi- 
tion,  and  the  lessor  die^" ;  in  tlii> 
case,  by  this  dcpcont,  which  is  ad 
of  law,  the  reversion,  rent,  f.inl 
condition  are  divitled :  4  t  '■ 
120,  6,  Co.  Lit.  215,  a. 

(y)  3  Cruise's  Dig.  321,  Srclclit. 

(s)  Jennison  v.  Lord  Lcxingtui. 
1  P.  Wnis.  555. 


iCli.  I.  §  H.]         C/iun'S  ill  Action — lioit. 
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may  sue  the  under-lessee  for  rent  accruing  during  the  con- 
tinuance of  the  lessee's  term  {a). 

If  the  rent  be  reserved  for  years,  and  bo  severed  from  the 
reversion,  it  may  then  go  to  the  execnt  r  or  administrator, 
although  the  reversion  goes  to  the  heir:  Thus  if  a  man, 
sfiscd  of  land  in  fee,  makes  a  lease  for  yoars,  reserving  rent, 
and  afterwards  devises  the  rent  to  a  strnnger  and  dies,  ami 
tho  stranger  is  seised  of  the  rent  and  dies,  his  executors  shall 
I  tave  this  rent  and  not  his  heirs  yli). 

Again,  though   tho  whole  rent,  which  accrues  after  the  Arrears  of  rent 
death  of  the  lessor,  shall,  in  the  cases  above  mentioned,  go  r!!iifor:" 

I  with  tho  reversion  to  the  heir,   yet  the  arrearages  of  n  'it, 

[wliich  incurred   and  became  payable  in  the  lifetime  of  the 
estator  or  intestate,  shall,  in  all  cases,  go  to  his  executor  or 

I  administrator  as  part  of  his  personal  estate  (c). 
The  executors  or  administrators  of  tenant   for  life  of  a 

I  rent-chnrge,  and  of  tenant  pur  autre  vie  after  the  death  of 
mtui  que  vie,  might  bring  debt  to  recover  the  arrears  of  such 
rent  by  the  common  law,  although  they  could  not  formerly 
distrain  for  them  (d) :  but  before  the  statute  32  Hen.  VIII. 
c.  37,  the  executor  or  administrators  of  a  man  seised  of  a 
rent-service,  rent-charge,  rent  seek,  or  fee  farm,  in  fee-simple 

I  or  fee-tail,  had  no  remedy  for  the  arrears  incurred  in  the 
!time  of  the  testator  or  intestate  (e).     By  that  statute  a 

I  double  remedy  is  provided  for  them,  viz.,  either  to  distrain  or 


(u)  Baker  v.  Gostling,  1  Bingh. 
|N.S.  19. 
i)  Knolle's  ease.  Dyer,  5,  h. 
f)  3  Bac.  Abr.  63.     Executors 
I  (H.  3).    Wentw.  Off.  Ex.  129, 14tli 
i  elit.  Godolpli.  Pt.  2,  c.  13,  s.  3. 

((()Co.  Lit.  162,  6,  and  llar- 
I  grave's  note.  1  Saund.  281,  note 
11.  It  is  said  in  Bacon's  Abr. 
I  tit,  Executors  (N.),  tit.  Debt.  (C), 
kat  lit  common  law  an  executor 
lal  no  remedy  for  recovering  of 
rent  arrear  in  the  lifetime  of  the 
i«stator ;  but  this  appears  a  mis- 


take ;  for,  before  the  statute  of 
Hen.  VIII.,  if  tlie  lease  was  for 
years  or  tlie  life  of  the  testator, 
it  .should  seem  that  the  executor 
might  have  brought  debt,  and  waa 
only  remediless  in  the  case  of  hia 
testator  being  seised  of  a  rent  in 
fee-simple  or  fee-tail,  or  jnir  autre 
vie  as  long  as  tiie  estate  of  froehoM 
continued  :  See  Gilbert  on  Rents, 
98.  1  Saund.  281,  n.  (1)  to  Duppa 
V.  ilayo. 

(e)  Co.   Lit.   162,  a.     1  Saund 
282,  note(l)  to  Duppa  v.  .Mayo. 
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have  an  action  of  debt  (/).  The  statute  also  gives,  in  terms, 
the  same  double  remedy  to  the  executors  of  tenant  for  teim 
of  life  of  rent-charges,  &c. ;  from  which,  at  first  view,  it 
might  be  inferred  that  the  executors  of  tenant  for  life  could 
not  bring  debt  at  common  law.  But  these  wordb  have,  by  the 
best  authorities,  been  considered  to  refer  only  to  tenants  mr 
autre  vie  so  long  as  cestui  que  vie  lives  ((/). 
Formerly  With  rolation,  then,  to  the  title  of  the  executor  or  admiiiis- 

important  to 

ascertain  when  trator,  at  common  law,  to  the  arrears  of  rent  accrued  in  the 
solw  to^'-o'to'  lifetime  of  the  deceased,  it  used  to  be  important  to  ascertain 
the  executor  or  j-jjg  precise  period  at  which  rent  might  be  said  to  be  due,  so 

administrator.  r  i  o 

as  to  go  to  the  personal  representative,  because  generally 
there  was  no  apportionment  in  his  favour  as  against  the  heir 
or  remainderman. 

Before  the  passing  of  any  of  the  Apportionment  Acts,  the 
non-apportionment  of  rent  often  worked  great  hardship. 
Thus,  if  the  testator  died  before  midnight  on  the  day  on  which 
the  rent  was  payaols,  no  part  of  such  rent  was  recoverable  by 
the  executor,  and,  in  the  case  of  a  rent  continuing  after  the 
death  of  the  testator,  the  whole  rent  passed  with  the  reversion 
to  the  remainderman  or  the  heir,  and  in  the  case  of  rents 
reserved  on  leases  determining  on  the  death  of  the  person 
making  them,  or  on  the  death  of  the  tenant  pur  autre  vie,  the 
rent  was  lost  altogether.  Similar  hardships  arose  in  respect 
of  annuities  and  other  payments  such  as  pensions,  dividends, 
moduses,  and  compositions,  coming  due  at  fixed  periods. 
Most  of  these  hardships  were  gradually  remedied  by  legisla- 
tion, which  provided  not  only  for  the  apportionment,  but  also 
for  remedies  for  the  recovery  of  the  apportioned  parts  by  the 
parties  entitled  thereto,  notably  by  stats.  11  Geo.  II.  c.  19, 
and  4  Will.  IV.  c.  22 ;  but  these  statutes  omitted  to  deal  with 
some  cases,  and  questions  were  constantly  arising  as  to  what 
cases  fell  within  the  enactments.    Now,  however,  the  Appor- 


(/)  (Jo.  Lit.  162,  a.  See  a  more 
particuliir  exposition  of  this  sta- 
tute, infra,  Pt.  in.  Bk.  i.  Cli.  i. 

(y)  See  Hurgrave's  notes  to  Co. 


Lit.  162,  a,  162,  h.  1  Snunil.  282, 
note  (1)  to  Duppa  t>.  Mayo.  See 
Bc<;tioii  4,  of  this  Btatiite,  t)i/ra 
Pt.  III.  Bk.  I.  Ch.  I, 


! 


state.  [Pt,  II.  Bk.  in.    ■  Ch.  i.  §  ii.]     CJiOi^es  in  Action — Appcrtionment. 


729 


te  also  gives,  in  terms, 
•rs  of  tenant  for  teim 
hich,  at  first  view,  it 
I  tenant  for  life  could 
lese  wordb  have,  by  the 
er  only  to  tenants  mr 

16  executor  or  adminis- 
of  rent  accrued  in  the 
important  to  ascertain 
be  said  to  be  due,  bo 
Lve,  because  generally 
ar  as  against  the  heir 

)portionment  Acts,  tiie 
rked  great  hardship. 
Lt  on  the  day  on  which 
ent  was  recoverable  by 
it  continuing  after  the 
ised  with  the  reversion 
in  the  case  of  rents 
)  death  of  the  person 
aant  pur  autre  lie,  the 
ships  arose  in  respect 
LS  pensions,  dividends, 
duo  at  fixed  periods. 
y  remedied  by  legisla- 
)portionment,  but  also 
portioned  parts  by  the 
its.  11  Geo.  II.  c.  19, 
a  omitted  to  deal  with 
tly  arising  as  to  what 
,  however,  the  Appor- 

a,  162,  b.  1  Saund.  282, 
to  Duppa  V.  Mttyo.  Sit' 
.,  of  this  atatiito,  infra 
k.  I.  Ch.  1. 


tionment  Act,  1870  (33  &  34  Vict.  c.  35),  has  been  passed  in 
such  comprehensive  terms  that  the  cases  as  to  the  construc- 
tion of  the  former  Acts  have  ceased  to  be  of  any  importance  : 
and,  therefore,  that  portion  of  former  editions  of  this  Work 
relating  to  them  has  been  omitted. 

By  stat.  33  &  34  Vict.  c.  85  (the  Appcrticument  Act, 
1870),  after  reciting  that  whereas  rents  and  some  other 
periodical  payments  are  not  at  common  law  apportionabie 
(like  interest  on  money  lent)  in  respect  of  time,  and  for 
remedy  of  some  of  the  mischiefs  and  inconveniences  thereby 
arising  divers  statutes  have  passed,  viz.,  11  Geo.  II.  c.  19, 
4  &  5  Wm.  IV.  c.  22,  6  «fe  7  Wm.  IV.  c.  71,  14  &  15  Vict. 
c.  25,  and  23  &  24  Vict.  c.  154,  and  whereas  it  is  expedient 
to  moke  provision  for  the  remedy  of  all  such  mischiefs  and 
inconveniences  ii  is  enacted  : — 

Sect.  2.  From  and  after  the  passing  of  this  Act,  all  rents, 
annuities,  dividends,  and  other  periodical  payments  {m)  in 


Apportionment 
Act,  1870, 
33  &  34  Vict. 
c.  35. 

Rents,  &c.,  to 
accnio  from 
(lay  to  ilay, 
and  to  be 
apportionabie 
in  respect  uf 
time. 


Apportioned 
part  of  rent, 
&c.,  to  ba 


(m)  The  "  other  periodical  pay- 
ments" must  be  payineiit"*  recur- 
riiif;  at  fixed  times,  not  at  variable 
pe'iods  nor  in  the  exercise  of  the 
ili.<cretion  of  one  or  more  inJi- 
viiluals,  ^)ut  from  son.e  antecedent 
(ibligution,  and  must  be  in  the  nature 
of  income,  i.e.,  coming  in  from  some 
kind  of  investment.  There  must 
i)c  u  change  in  ownership,  a  change 
in  investments  is  not  sufficient  to 
liiiiig  it  within  the  Apportionment 
M.    Re  Clarke,  18  C.  D.  160. 

Tlic  income  of  a  share  in  a  pri- 
vate iron  company  regulated  by 
a  deed  of  partneiuhip  under  which 
tile  accounts  were  made  up  yearly, 
the  profits  for  the  previous  year 
a.<certained  and  the  dividend  to  be 
l)aid  decided  liy  the  managing 
Jiartncr,  is  not  a  dividend  or  a 
lieriodiud  payment  witliin  the 
meaning  of  this  section.  Jones  r. 
Ot;lo,  L.  R.  8  Ch.  192. 


Nov  are  the  "  net  profits  of  a 
newspaper  "  (tlie  mode  and  time  of 
ascertaining  and  dividing  which 
are  wholly  in  the  discretion  of 
trustees) :  Ee  Cox's  Trusts,  9  C.  D. 
159.  But  payments  by  way  of 
bonus  or  surplus  profits  to  the 
shareholders  of  a  public  company 
(even  thoigh  such  payments  may 
be  only  occasional  and  the  period 
of  payment  may  be  varied  by 
resolution)  are  "  dividends  "  within 
this  section,  lie  Griffith,  12  C.  D. 
656.  The  income  arising  from 
personalty  specifically  bequeathed 
is  not  apportionabie  under  this 
Act  as  between  tlie  specific  legatee 
and  the  estate  of  tlie  testator  : 
Whitebor-l  v.  Wliitehead,  L.  R. 
10  Eq.  62S.  This  Act  applies  to 
a  specific  as  well  as  to  a  residuary 
devise.  Hasluck  v.  Pedlcy,  L.  R.. 
19  Eq.  271. 
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Ill, 


Ptfohs  shall 
Iiave  the  same 
remedies  for 
i-ecovering 
apportioned 
parts  as  for 
entire 
portions. 


Proviso  as  to 
rents  rcsei  veil 
in  certain 
cases. 


nterpretation 
of  terms. 


the  nature  of  income  (whether  reserved  or  made  payable  under 
an  instrument  in  writing  or  otherwise)  shall,  like  interest  on 
money  lent,  be  considered  as  accruing  from  day  to  day,  and 
shall  be  apportionable  in  respect  of  time  accordingly. 

3.  The  apportioned  part  of  any  such  rent,  annuity,  dividend, 
or  other  payment  shall  be  payable  or  recoverable  in  ihc  case 
of  a  continuing  rent,  annuity,  or  other  such  payment,  when 
the  entire  portion  of  which  such  apportioned  part  shall  form 
part  shall  become  due  and  payable,  and  not  before,  and  in  the 
case  of  a  rent,  annuity,  or  other  such  payment  determined  bv 
re-entry,  death,  or  otherwise,  when  the  next  entire  portion  of 
the  same  would  have  been  payable  if  the  same  had  not  su 
determined,  and  not  before. 

4.  All  persons  and  their  respective  heirs,  executors, 
administrators,  and  assigns,  and  also  the  executors,  adminis- 
trators, and  assifjns  respectively  of  persons  whose  interests 
determine  with  their  own  deaths,  shall  have  such  or  the  same 
remedies  at  law  and  in  equity  for  recovering  such  apportioned 
parts  as  aforesiiid  when  payable  (allowing  proportionate  parts 
of  all  just  allowances)  as  they  respectively  would  have  had 
for  recovering  such  entire  portions  as  aforesaid  if  entitled 
thereto  respectively  ;  provided  that  persons  liable  to  pay  rents 
reserved  out  of  or  charged  on  lands  or  other  hereditaments  of 
iiny  tenure,  and  the  same  lands  or  other  hereditaments,  sha 
not  be  resorted  to  for  any  such  apportioned  part  forming  part 
of  an  entire  or  continuing  rent  as  aforesaid  specifically,  but 
the  entire  or  continuing/  rent,  including  such  apportioned 
part,  shall  bo  recovered  and  received  by  the  heir  or  other 
person  who,  if  the  rent  had  not  been  apportionable  under  this 
Act,  or  otherwise,  would  have  been  entitled  to  such  entire  or 
continuing  rent,  and  such  apportioned  part  shall  be  recover 
able  from  such  heir  or  other  person  by  the  executors  or  oth 
parties  entitled  under  this  Act  to  the  same  by  action  at  law 
or  suit  in  equity. 

5.  In  the  construction  of  this  Act — 
The  word  "  rents  "  includes  rent  service,  rert-charge,  am 

rent   seek,  and   also   tithes   and  all  other  periodical  pay 


n 
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d  or  made  payable  unikr 
e)  shall,  like  interest  nn 
g  from  day  to  day,  and 
me  accordingly. 

I  rent,  annuity,  dividend, 
recoverable  in  the  case 

ler  such  payment,  when 
ortioned  part  shall  form 
id  not  before,  and  in  the 
payment  determined  by 
le  next  entire  portion  nf 
if  the  same  had  nnt  so 

ective    heirs,   executors, 

the  executors,  admmis- 

persons  whose  interests 

II  have  such  or  the  same 
>vering  such  apportioned 
ving  proportionate  parts 
ectively  would  have  had 

as  aforesaid  if  entitled 
ersous  liable  to  pay  rents 
ar  other  hereditaments  uf 
}her  hereditaments,  shall 
tioned  part  forming  part 
iforesaid  specifically,  but 
uding  such  apportioned 
3d  by  the  heir  or  other 
apportionable  under  this 
entitled  to  such  entire  or 
A  part  shall  be  recover- 
)y  the  executors  or  other 
e  same  by  action  at  Inw 


service,  rert-charge,  and 
11  other  periodical  pay 


ments  or  renderings  in  lieu  of  or  in  the  nature  of  rent  or 
title. 

The  word  **'  annuities  "  includes  salaries  and  pensions. 

The  word  "  dividends  "  includes  (besides  dividends  strictly 
so  called)  all  payments  made  by  the  name  of  dividend, 
bonus,  or  otherwise  out  of  the  revenue  of  trading  or  other 
public  companies  (h),  divisible  between  all  or  any  of  the 
members  of  such  respective  companies,  whether  such  pay- 
ments shall  usually  be  made  or  declared  at  my  fixed  times 
or  otherwis'"  :  and  all  such  divisible  revenue  shall,  for  the 
purpose  of  this  Act,  be  deemed  to  have  accrued  by  equal 
daily  increment  during  and  within  the  period  for  or  in 
respect  of  which  the  payment  of  the  same  revenue  shall 
be  declared  or  expressed  to  be  made,  but  the  said  word 
"dividend"  does  not  include  payments  in  the  nature  of  a 
return  or  reimbursement  of  capital. 

6.  Nothing  in  this  Act  contained  shall  render  apportion- 
able any  annual  sums  made  payable  in  policies  of  assurance 
of  any  deocription. 

7.  The  provisions  of  this  Act  shall  not  extend  to  any  case  nor  whore 
in  which  it  is  or  shall  be  expressly  stipulated  that  no  appor-  mail"  ^' the 
tionment  shall  take  place  (o).  contrary. 


Act  nnt  to 
apply  to 
policies  of 
assiiranco : 


(«)  This  will  include  any  puUic 
company,  but  not  a  private  partner- 
ship: iieGriffith,  1£1  C.  D.  655.  Jones 
i'.0gle,L.R.14Eq.419,  8Ch.l92. 

A  life  assurance  society,  unincor- 
1  crated,  but  established  by  a  deed 
of  settlement,  with  a  board  of 
directors,  capital,  and  a  list  of 
flmreholders,  and  possessing  cer- 
tiiin  powers  and  concessions  under 
a  cpecial  Act  of  Parliament,  is  a 
"iHiMic  company"  within  the 
meaning  of  tbis  section  :  Be  Orif- 
titli,  12  C.  D.  G:.5. 

(o)  As  to  whether  the  efTect  of 

[  tliis  Act  is  retrospective,  the  case 

'if  Capron  v.  Capron,  L.  B.  17  Eq. 

288,  decides  that  where  a  testator 


seised  in  fee  devised  real  estate  by 
a  Will  dated  before  the  Act,  and 
confirmed  by  a  codicil  dated  after 
the  Act,  the  rents  were  apportion- 
able between  the  executor  und 
devisee.  It  was  also  held  by  Jessel, 
M.R.,  in  Hasluck  v.  Pedley,  J:  Ii. 
1!)  Eq.  271,  that  the  Act  applied  to 
a  devise  contained  in  a  Will  dated 
before  the  Act  to  which  a  codicil 
was  made  after  the  Act,  and,  semhh, 
tlie  result  would  have  been  the  sariic. 
without  the  codicil.  This  was  fol- 
lowed in  Constable  v.  Constable, 
11  C.  D.  681.  "The  Act  in  my 
"opinionappliestoall  cases  whether 
"  the  instrument  under  which  the 
"  question  arises  came  into  opera- 
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Copy'iold 
fines,  &c. 


Reliefs. 

Hei'iots. 

Money  col- 
lected on  briefs 
for  charity  : 
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recovered  by 
trustees 
during  a 
tenancy  for 
life  belong  to 
the  executoi 
of  the  unnn*^, 
and  not  to  the 
inheritance. 


Rolo 
corporation  : 
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If  the  lord  of  a  manor  admit  a  copyholder,  whereuiion  a 
fine  is  set,  and  the  lord  die  before  the  fine  he  paid,  it  will 
belong  to  his  executors,  who  may  bring  an  assimqysit  or  debt 
for  it(2'):  for  it  is  a  fruit  fallen,  and  shall  not  go  with  the 
inheritance.     So  also  of  reliefs  and  heriots  (q). 

A  copyhold  estate  entailed,  consisting  principally  of  a, 
house,  having  been  burnt  dow,  a  sum  of  money  was  col- 
lected on  briefs,  towards  the  rebuilding,  and  paid  by  the 
trustees  of  the  charity,  into  the  hands  of  the  guardian  of 
tenant  in  tail,  who  was  an  infant,  and  died  under  age,  with- 
out its  having  been  so  applied  :  a  question  arose  between  the 
personal  representatives  of  the  infant,  and  those  entitled  to 
the  estate  under  the  settlement :  and  it  was  held  that  the 
money  should  go  to  the  latter ;  but  that  allowance  should 
be  made  to  che  former  for  the  amount  of  the  interest  of  the 
money,  from  the  time  it  was  paid  to  the  guardian  to  the  death 
of  the  infant  (r). 

In  Noble  v.  Cass  (s),  a  testatrix  devised  to  trustees  and 
their  heirs  upon  trust  for  her  daughter  during  her  life ;  and 
after  her  decease  on  trust  for  her  niece,  for  life ;  and  after  the 
decease  of  her  niece  on  trust  for  the  children  of  the  niece  in 
fee  :  The  testatrix  bad  granted  a  lease  of  the  premises  devised 
for  a  term  still  subsisting :  After  the  death  of  the  daughter, 
and  during  the  lifetime  of  the  niece,  the  trustees  brought  an 
action  against  the  lessee  for  a  breach  of  the  covenants  of 
that  lease,  by  reason  of  dilapidations,  and  recovered  5001 
damages :  Afterwards  the  niece  died :  and  it  was  held  by  Sir 
L.  Shadwell,  V.-C,  that  the  sum  so  recovered  belonged  to 
her  administrator. 

In  the  case  of  a  sole  corporation,  as  a  bishop,  parson, 

"  tion  beforfc  or  not  till  after  the  (p)  Shuttleworth  v.  Garnet,  3 

"passing  of  the  Act,"|9er  Malins,  Lev.  261,  262. 

V.-C,  in  lie  Clint's  Estate,  L.  R.  (q)  Andrew  Ognel's  case,  4  Co. 

18  Eq.  213,  214 :  a  case  decided  ex  49,  b.    Co.  Lit.  47,   b,  83,  a,  h, 

2Hirte  but  followed  and  approved  162,6.  1  Watk.  Cop.  322,  note  (/). 

l»y   Pearson,  J.,  in    Lawren:e  v.  (r)  Rook  t'.Warth,  1  Ves.Scn.-JUO. 

Lawrence,  26  C.  D.  795.  («)  2  Sim.  343. 


itc.  [Pt.  II.  Bk.  III. 


IS  a  bishop,  pargoii, 
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vicar,  master  of  an  hospital,  &c.,  no  chose  in  action  can  go 
in  ruccession ;  for  the  successors  shall  no  more  have  them 
thon  the  heirs  of  a  private  man ;  since  succession  in  a  body 
poLac  is  inheritance  in  case  of  a  body  private  (O-  There- 
fore a  bond  given  by  an  administrator  under  the  Statute 
of  Distributions  to  the  Ordinary  passed,  on  his  death,  to  his 
executor  and  not  to  his  successor  («).    But  by  custom  a  chose  chose  in  action 

..  .  •         J.  I  i-  •       goes  to  his 

irt  action  may  go  in  succession  to  a  sole  corporation ;  as  in  execitoM,  and 
London,  where  the   Chamberlain   is  a  special  corpc  ration  ""^^ '  '* 

'^  '^  successorj. 

for  taking  bonds  for  the  benefit  of  the  Orphanage  Fund, 
which  has  been  frequently  adjudged  a  good  custom  (v) : 
Bat  he  cannot  take  a  bond  to  himself  or  his  successors  for 
any  other  purpose  (x).  By  the  charter  granted  to  the 
College  of  Physicians,  and  confirmed  in  Parliament,  the 
offenders  in  practising  physic  in  London  without  admission 
by  the  Colleg3  of  Physicians  shall  forfeit  51.  for  every  month, 
nmim  dimidium  regi  et  alterum  dimidium  dicto  presidenti  et 
collegio ;  on  this  r^harter  it  was  holden  that  if  the  President 
of  the  College  recovers  in  debt  against  an  offender  and  dies, 
tlie  successor  shall  have  a  scire  facias  to  execute  it,  and  not 
the  executor ;  for  the  predecessor  recovered  it  as  due  to  him 
and  the  College  (y). 

There  has  already  been  occasion  to  observe,  that  survivor-  interest  in 
ship  holds  place,  as  well  between  joint-tenants  of  chattel  So/I thfe*  "* 
property  in  possession  or  in  action,  as  between  joint-tenants  "°\{|t^*  *'' 
of  inheritance  or  freehold  (z).      Hence  the  general  rule  is, 
that  the  interest  which  the    testator  had  in  a  chose  in 
action  jointly  with  another,  shall  not  pass  to  his  executor  (a) : 
yet  per    legem    mercatoriam,   as    formerly  mentioned,  an 
exception  was  established  in  favour  of  merchants,  which  has 
been  extended  to  all  traders,  and  pt-rsons  engaged  in  joint 


(0  Fulwood's  case,  4  Co.  65,  a. 

(u)  Howley  v.  Knight,  14  Q.  B. 
240. 

((')  Byrd  V.  Wilfonl,  Cro.  Eliz. 
4«4,  G8-2.  Fulwood's  case,  4  Co. 
«5,a. 


(.t)  2  Black.  Comm.  432. 

(i/)  Atkins  V.  Gardner,  Cro.  Jac. 
159. 

(;>)  Ante,  p.  570. 

(a)  See  Southcote  r,  Hoaro,  3 
Taunt.  87. 
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Choses  in 
action  vcMetl 
at  law  in  the 
executor, 
though 
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the  deceased. 

Now  by  the 
Judimture 
Act  c/iosea  in 
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able. 


undertakings  in  the  nature  of  trade  (b).  But  iu  these  cases, 
although  the  right  of  the  deceased  partner  devolves  on  his 
executor,  it  is  now  fully  settled  that  the  remedy  survives  to 
his  companion,  who  alone  must  enforce  the  right  by  action, 
and  will  be  lia}>le,  on  recovery,  to  account  to  the  executor 
or  administrator  for  the  share  of  the  deceased  (c).  This 
question  will  be  more  fully  investigated  hereafter,  together 
with  the  subject  of  remedies  by  executors  and  administrators 
generally  {d). 

In  conclusion,  it  may  be  observed,  that  according  to  the 
old  law,  although  the  deceased  had,  in  his  lifetime,  assigned 
all  his  interest  in  his  choses  in  action,  still  upon  his  death 
they  would  vest,  at  law,  in  his  executor  or  administrator ;  be- 
cause at  law  choses  in  action  were  not  assignable.    But  now, 
by   the  Julicature   Act,  1878,  sect.  26,  sub-sect.  6,  it  is 
enacted  that    "Any  absolute  assignment  by  writing  under 
the  hand  of  the  assignor  (not   purporting  to  be  by  way  of 
charge  only)  of  any  debt  or  other  legal  chosi    in  action  of 
which  express  notice  in  writing  shall  have  beon  given  to  the 
debtor,  trustee,  or  other  person  from  whom  the  assignor 
would  have  been  entitled  to  receive  or  claim  such  debt  or 
chose  in  action,  shall  be,  and  be  deemed  to  have  been  effec- 
tual in  law  [subject  to  all  equities  which  would  have  been 
entitled  to  priority  over  the  right  of  the  assignee  if  this  Act 
had  not  passed],  to  pass  and  transfer  the  legal  right  to  such 
debt  or  chose  in  action  from  the  date  of  such  notice,  and  all 
legal  and  other  remedies  for  the  same,  and  the  power  to  give 
a  good  discharge  for  the  same  without  the  concurrence  of  tho 
assignor:   Provided   always,  that  if  the  debtor,  trustee,  or 
other  person  liable  in  respect  of  such  debt  or  chose  in  action 
shall  have  had  notice  that  such  assignment  is  disputed  by  tho 
ass'gnor  or  any  one  claiming  under  him,  or  of  any  other 
opposing  or  conflicting  claims  to  such  debt  or  chose  in  action, 
he  shall  be  entitled,  if  he  think  fit,  to  call  upon  the  several 


(h)  Ante,  p.  571. 

(c)  Martin  v.  Crompe,  1   Lord 


Rayni.  3-^.0. 
(</)  Infra,  Pt.  v.  Bk.  i.  Cli.  I. 


ate.  [Pt.  II.  Bk.iii.    ■  Cli.  i.  §  n  ]     Chases  in  Action — Bankruptcy. 
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persons  making  claim  thereto  to  interplead  concerning  the 
same,  or  he  may,  if  he  think  fit,  pay  the  same  into  the  High 
Couri  of  Justice  under  and  In  conformity  with  the  provisions 
of  the  Acts  for  the  t --ef  of  trustees." 

The  execttor  of  a  bankrupt  is  not  entitled  to  his  choses  Executor  of 
ill  action,  for  they  are  vested  in  the  trustee  in  the  bankruptcy, 
for,  where  any  part  of  the  property  of  a  bankrupt  consists  of 
things  in  action,  such  things  shall  be  deemed  to  have  been 
duly  assigned  to  the  trustee  (e). 


bankrupt. 


lu  cases  of  wreck,  by  the  stat.  Westm.  I.  (3  Edw.  I.  c.  4),  Wrcckea 
if  any  one  proves  property  in  the  wrecked  goods  within  a  ^"^  *' 
year  and  a  day,  they  shall  be  restored  to  him  without  delay. 
The  year  and  a  day,  within  which  the  owner  may  prove  his 
property,  shall  be  computed  from  the  seizure,  as  wreck: 
M  if  the  owner  dies  within  that  time,  his  executor  or 
administrator  may  prove  his  property  (/). 


An  instance  occurs  of  a  claim,  founded  on  contract,  which  Instances  of 
i.  ght  have  been  enforced  by  the  deceased,  while  alive,  and  transmissible 
yet  is  not  transmitted  to   the  executor  or  administrator  in  *^  executors : 
tiie  case  of  arrears  of  pin-money,  to  which  the  wife  herself 
may  be,  to  some  extent,  entitled,  but  which,  as  there  has 
been  already  occasion  to  show  (g),  cannot  be  recovered,  to 
any  extent  whatever,  by  her  personal  representatives.   Again,  arrears  of 
it  does  not  appear  to  be  satisfactorily  settled  that  the  Court 
will  allow  the  personal  representatives  of  a  wife  to  enforce 
payment  of  the  arrears  of  alimony  against  the  husband  ;  and 
it  has  been  held  that  they  cannot  sustain  a  bill  in  equity  for 
that  purpose  (h). 


pin-money : 
Alimony. 


Pt.  V.  Bk.  I.  CIi.  I. 


(e)  Bankruptcy  Act,  1883,  4C  & 
Vi  Vict.  c.  52,  8.  50  (5). 

(/)  2  Inst.  16o.  Com.  Dig. 
Wreck  (A).  This  statute  has  now 
liwii  repealed. 

is)  Ante,  p.  ()73. 

(h)  Stones  v.  Cooke,  8  Sim.  321, 


note  (7),  where  Lord  Lyndhurst 
reversed  the  decision  of  the  V.-C, 
7  Sim.  22.  De  Blaijuiere  .".  De 
Blaquiere,  3  Hagg.  322.  Wilson 
r.  Wilson,  3  Hagg.  329,  note  (c). 
Vandergucht  v.  De  Blaquiere,  5 
M.  &  Cr.  229,  241. 
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SECTION  III. 


i« 


The  lUfiht  of  an  Executor  or  Administrator  to  Choscs 
Action,  as  it  respects  Husband  and  Wife. 

In  considering  the  right  of  an  executor  or  administrator 
to  chases  in  action,  as  it  concerns  the  relation  of  husband 
and  wife,  it  may  be  proper,  although  the  subject  has  become 
of  less  importance  than  formerly  by  reason  of  the  Married 
Women's  Property  Act,  1882,  to  pursue  the  course  employed 
in  a  previous  part  of  this  Treatise,  with  respect  to  chattels 
real ;  and  to  investigate,  1.  The  right  of  the  executor  or 
administrator  of  the  husband  to  the  choses  in  action  of  the 
wife,  when  the  wife  survives :  '2.  The  rights  of  the  adminis- 
trator of  the  wife,  when  the  husband  survives. 

By  the  Married  Women's  Property  Act,  1882,  45  &  46  Vict. 
cap.  75,  beet.  1  (1),  it  is  enacted  : 

"  A  married  woman  shall,  in  accordance  with  the  provisions 
of  this  Act,  be  capable  of  acquiring,  holding,  and  disposing, 
by  Will  or  otherwise,  of  any  real  or  personal  property  as  her 
separate  property  in  the  same  manner  as  if  she  were  a  feme 
sole,  without  the  intervention  of  any  trustee." 

By  section  2 : 

"  Every  woman  who  marries  after  the  commencement  of 
this  Act  (1  Jan.,  1883)  shall  be  entitled  to  have  and  to  hold 
as  her  separate  property  and  to  dispose  of  in  manner  afore- 
said {i.e.  as  in  sect.  1  (1) )  all  real  and  personal  property 
which  shall  belong  to  her  at  the  time  of  marriage  or  shall  be 
acquired  by  or  devolve  upon  her  after  marriage." 

By  section  5 : 

"  Every  woman  married  before  the  commencement  of  this 
Act  (1  Jan.,  1883)  shall  be  entitled  to  have  and  to  hold  and 
to  dispose  of  in  manner  aforesaid  {i.e.  as  in  sect.  1  (1) )  as 
her  separate  property  all  real  and  personal  property  her  title 
to  which,  whether  vested  or  contingent,  and  whether  in 
possession,  reversion,  or  remainder,  shall  accrue  after  the 
commencement  of  this  Act"  (1  Jan.,  1883). 


Mate.  [Pt.ii.  Bk.  iii.  Bch.  i.  §  iii.]      Clioses  in  Action  of  Wife. 
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And  by  Section  19 :  Sect.  19. 

"  Nothing  in  this  Act  contained  shall  interfere  with,  or 
affect,  any  settlement,  or  agreement  for  a  settlement,  made,  or 
to  be  made,  whether  before  or  after  marriage,  respecting  the 
property  of  any  married  woman,  or  shall  interfere  with,  or 
render  inoperative,  any  restriction  against  anticipation  at 
present  attached,  or  to  be  hereafter  attached,  to  the  enjoyment 
of  any  property  or  income  by  a  woman  under  any  settlement, 
agreement  for  a  settlement,  Will,  or  other  instrument." 

The  result  of  theso  four  sections  will  be  that  with  regard  General  effect 
to  such  property  as  by  sections  2  and  ?  is  made  the  separate  Act.  1882. 
property  of  the  wife,  the  husband  will  not  be  able,  if  he 
sorvive  her,  to  claim  such  property  jure  mariti,  but  only  as 
administrator  of  his  wife,  and  this  equally,  whether  the 
property  consists  of  chattels  in  possession,  or  chases  in 
action,  and  whether  or  not  the  chases  in  action  have  been 
reduced  into  possession :  but  inasmuch  as,  if  a  woman 
married  before  the  commencement  of  the  Act  has  before 
that  date  acquired  a  title,  whether  vested  or  contingent  and 
whether  in  reversion  or  remainder,  to  any  property,  such 
property  is  not  made  her  separate  estate  by  'section  5  of  the 
.ict,  it  is  thought  convenient  to  reprint  the  substance  of  the 
text  as  it  existed  h.  former  editions. 


Law  08  to  choses  in  action  of  the  wife  not  affected  by  the 
Married  Women's  Property  Act,  1882. 

1.  When  the  wife  survives. 

Property  falling  under  the  description  of  choses  in  action 
of  the  wife  are  debts  owing  to  her  on  bond  or  otherwise, 
arrears  of  rent,  legacies,  trust  funds,  residuary  personal  estate, 
money  in  the  funds,  and  other  property  recoverable  by  action 
or  suit. 

Marriage  is  only  a  qualified  gift  to  the  husband  of  the 
wife's  choses  in  action :  viz.,  upon  condition  that  he  reduce 
them  into  possession  during  its  continuance ;  for  if  he  happen 

W.E.— VOL.  I.  *  3  b 


Law  prior  to 
Married 
Women's 
Property  Act, 
1882. 

When  the  wife 
survives. 
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Mf: 
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band and  wife 
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to  die  before  his  wife,  without  having  reduced  such  property 
into  possession,  she,  and  not  his  executors  or  administrators, 
will  be  entitled  to  it  (t). 

Accordingly,  the  general  rule  of  law  is,  that  chose*  k 
action,  which  are  given  to  the  wife,  either  before  or  after 
marriage,  survive  to  her  after  the  death  of  her  husband, 
provided  he  has  not  reduced  them  into  possession  :  but  with 
this  distinction,  that  as  to  those  which  come  durmg  the 
coverture,  the  husband  may,  for  them,  bring  an  action  in 
his  own  name;  may  disagree  to  the  interest  of  the  wife; 
and  that  recovering  in  his  own  name  is  equal  to  reducing 
them  into  possession  {k). 

Thus,  in  Lawrence  v.  Beverleigh  {t),  a  bond  to  the  wife 
diim  sola  was  by  the  marriage  articles  to  be  paid  to  the 
baron  after  twelve  months,  and  he  to  purchase  lands  with 
it,  and  settle  it  on  himself  and  his  wife,  and  the  heirs  of 
their  two  bodies,  remainder  to  the  heirs  of  the  baron :  They 
had  issue  a  daughter :  the  husband  died,  and  the  daughter 
died :  The  bond  unaltered,  being  a  chose  in  action,  survived 
to  the  wife,  and  was  not  liable  at  law  to  bond  creditors,  nor 
was  the  interest  due  thereon. 

So  if  an  obligation  be  made  during  coverture  to  husband 
and  wife,  and  the  husband  dies,  the  wife  shall  have  it  by 
survivorship,  and  not  the  executors  of  the  husband  (w). 


(i)  Co.  Lit.  351,  a.  1  Roper, 
204.  Oabom  v.  Morgan,  9  Hare, 
432,  433.  The  rule  applies  to  the 
arrears  of  the  wife's  income,  they 
being  choses  in  action :  Wilkin- 
son i).  Charlesworth,  10  Beav,  324. 

(k)  Garforth  v.  Bradley,  2  Ves. 
Sen.  676,  677.  Richards  v.  Rich- 
ards, 2  B.  &  Adol.  452.  The  law, 
however,  concerning  a  .  married 
woman's  property  was  somewhat 
modified  by  stut.  33  &  34  Vict.  c. 
93.     See  ante,  p.  660,  note  (x). 

(Z)  2  Keb.  841,  cited  in  Baden 
V.  Lord  Pembroke,  2  Vem.  55. 


(m)  1  Roll.  Abr.  349,  tit.  Baron 
and  Feme  (B.),  pi.  1.  Norton  i: 
Glover,  Noy,  149.  Coppin  v.  — , 
2  P.  Wms.  497.  Com.  Dig.  Baron 
and  Feme  (F.  1).  So  if  one  i? 
bound  to  baron  and  feme  in  a  sta- 
tute merchant,  and  the  baron  dies, 
the  statute  shall  survive  to  the 
feme,  and  she  shall  have  execu- 
tion, and  not  the  executor  of  the 
baron  :  Bro.  Baron  and  Feme,  pi. 
24.  So  the  feme  shall  have  a 
recognizance  by  siirvivorship :  1 
Roll.  Abr.  349,  pi.  2. 


is'y 
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Again,  if  a  bond  is  given  to  the  wife  alone  during  coverture, 
the  bond,  on  the  death  of  the  husband,  will  survive  to  the 
wife,  and  his  executors  shall  not  have  it  (n). 

And  it  may  be  stated,  generally,  that  a  married  woman, 
though  incapable  of  making  a  contract,  is  capable  of  having 
a  chose  in  action  conferred  on  her,  which  will  survive  to  her 
on  the  death  of  her  husband,  unless  he  shall  have  interfered 
by  doing  some  act  to  reduce  it  into  possession  (o). 

If  a  feme  sole  be  the  payee  or  endorsee  of  a  promissory 
note  or  bill  of  exchange,  and  afterwards  marry,  it  has  been 
Isid  down,  that  by  act  of  law  it  becomes  the  sole  right  and 
property  of  her  husband  (  jj),  but  a  bill  or  note  given  to  the 
wife  before  marriage  will  survive  to  her,  provided  her  husband 
has  not  reduced  it  into  possession  {q). 

Where  a  bill  or  note  is  made  or  endorsed  to  a  feme  covert 
during  her  coverture,  it  is  said  to  vest  in  her  husband  (?•)• 
Such  a  note  or  bill  will  pass  by  the  indorsement  of  the 
husband  alone,  during  the  coverture  (s) :  And  the  husband 
may  sue  on  it  in  his  own  name  only  {t) :  He,  however,  may, 
if  he  pleases,  join  his  wife  as  a  party  in  suing  on  the  instru- 
ment (m)  ;  and  consequently,  if  he  should  in  su«^h  case  die 
after  judgment,  and  before  execution,  the  judgment  would 
survive  to  her.  But  on  the  point  whether,  if  he  neglected  to 
sue  upon  it,  the  bill  or  note  would  go  to  his  executors,  or  sur- 
vive to  his  wife,  the  authorities  were  in  some  degree  conflicting ; 
but  the  more  modern  ones  are  conclusive  in  favour  of  her  right 
of  survivorship,  and  the  ruk  of  law  has  been  since  considered 
as  fully  settled,  that  if  there  be  a  bill  or  note  made  to  a 


bond  to  wife 
nlunc  during 
coverture  : 


chotet  in  ac- 
tion, generally, 
given  to  wife 
during  covor- 
t're : 


bill  or  note 
given  to  feme 
covert  dum 
sola  : 


(n)  Day  v.  Pargrave,  cited  by 
Dampier,  J.,  in  Philliskirk  v. 
Wuckwell,  2  M.  &  S.  396,  397.  1 
Roll.  Abr.  345,  tit.  Baron  and 
Feme  (H.),  pi.  7.  Checkley  v. 
Checkley,  2  Show.  247. 

(o)  Dalton  v.  Midland  Counties 
Mway  Co..  13  C.  B.  474,  478. 

(p)  Connor  v.  Martin,  cited  3 
Wils.  5. 

(?)  Sherrington  v.  Yates,  12  M. 


bill  or  note 
given  to  feme 
covert  during 
coverture. 


&  W.  855.  Hart  v.  Stephen.",  6 
Q.  B.  937. 

()•)  Barlow  v.  Bishop,  1  East, 
433.    See  ante,  p.  660,  note  (x). 

(s)  Mason  v,  Morgan,  2  Add. 
&  Ell.  30. 

(t)  Burrough  v.  Moss,  10  B.  & 
C.  588.    Ante,  p.  738. 

(«)  Philliskirk  v.  Pluckwell,  2 
M.  &  S.  393. 
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Off/n-  Qua  lit  iff/  of  ail  Exceptors  K^latc.  [I 'I.  ii.  ]\k.  iii. 


Stuck 


Arrears  of 
reut. 


iimrriutl  woman  during  covortnro,  tho  huHband  luij^ht  bw  aloin' 
upon  it,  or  permit  liis  wifo  to  tako  an  intorcHt  in  it ;  iii  uliichj 
latter  caso  it  stood  on  the  Aamu  footing  an  if  it  had  hvm  uiml( 
to  hoi'  before  coverture  (.<•)• 

The  rule  abov<'  iited,  as  to  the  wife's  title  to  hor  rhnm 
in  action  by  survivorHhip,  may  bo  further  oxempliUod  by  the! 
instance  of  stock.  Thus,  in  Scairen  v.  lilunt  (//),  A.  wasj 
entitled  under  the  Will  of  C.  to  -  ill  estates  for  lifo,  but  if 
she  married,  the  foe  simple  was  given  to  her :  if  she  did  not  I 
marry,  tho  property  "vas  given  over  after  her  death  to  IJ.  llioj 
wifo  of  D.,  and  hor  heirs :  The  estuto  was  sold  with  tliul 
consent  <  f  all  parties  interested  in  it,  but  in  the  couvcyiincc| 
no  trust  was  declared  of  tho  purchase  money,  which  wasj 
paid  to  A.,  and  by  her  dolivorod  to  trustees,  who  investcdl 
it  in  stock,  and  tho  intcrost  of  it  was  paid  to  A.,  who  wusl 
unmarried  when  tho  bill  wus  filed  :  B.  survived  her  husband! 
1>.,  and  bequeathed  to  A.  all  her  personal  estate  :  Sir  William  I 
Grant,  M.  R.,  detonr.ined,  that  tho  rights  of  tho  persons j 
named  in  tho  Will,  in  the  stock,  were  tho  same  as  they  bad! 
in  thr-  land  under  tho  saino  Will,  upon  tho  doctrine  of  rcsultin;,'! 
trusts  ;  that  tho  stock  was  in  the  nnturo  of  a  ch-  .e  in  action} 
which  not  being  reduced  into  possession  by  D.,  Burvivod  toj 
his  wifo  B.,  and  passed  by  her  Will  to  A.,  who  tberebyj 
became  entitled  to  the  money  absolutely  (e). 

Accordingly,  as  there  has  already  been  occasion  to  pointl 
out  («),  if  a  husband  purcliases  stock  in  the  funds,  in  thol 
joint  names  of  himself  and  his  wife,  and  dies,  hi»  wife  isl 
entitled  to  it  by  survivorship,  to  the  exclusion  of  her  hu8baud'9| 
executors. 

Another  strong  illustration  of  the  general  principle  is  toj 
be  found  in  the  wife's  right,  in  certain  cases,  to  arrears  o^ 
rent  accrued  in  tho  lifetime  of  her  husband,  in  preference  tol 
her  hupbaixd's  e  •  ■  ?,utors.     Thus  if  the  husband  die  beforel 


(a;)  Howard  i'.  Oakes,  3  Exch. 
136.  Fleet  v.  ?-rrins,  L.  R.  4  Q.  U. 
500.  See  aUo  notea  to  Saunders, 
vol.  i.,  p.  i.23,  n.  (a). 


(y)  7  Ves.  294. 

(x)  See  1  Roper,  Husb.  &  WifoJ 
204,  211(1  edit 
((e)  AntCf  p,  069. 


!*^!(efen*  'Miftt,  -^  ^  i\  ■'■-'-  ^  "^tffi  '^n-ve^'^^' 


■'■4,     ■    : 


;.7<f/('.fi»t.ji.nk. 


Cli,  I.  §  rii.  ]      Choscs  in  Action  of  \Vif<: 

the  wife,  and  ront  ih  in  arrcar,  which  was  roHervod  to  them 
I  jointly  on  an  nndorlcuHO  of  tho  wifo's  loaHohold  oBtato,  Hho 
fill  not  only,  aH  it  lias  hoforo  n^jpoarod  (b),  ho  cntitlod  to  tho 
jffrumg  ront,  but  alno  to  tho  arrears  ;  hccauBo  they,  romain- 
infr  in  action,  nnd  hmtif^  duo  in  rcHpoct  of  tho  joint  interest 
of  tho  husband  and  wife  in  tho  term,  would,  with  their 
principal,  tho  term,  survive  to  tho  wife  (c).  Rut  if  she  were 
not  a  party  to  tho  derivative  lease,  or  if  she  w(!re  u  party, 
and  tho  rent  was  reserved  to  tho  hufihand  alone,  tiicn,  as 
sell  the  arrears  ah  tho  future  ront  will  belong  to  tho 
executors  or  administrators  of  the  husband  (d).  Ho  if  a 
lease  bo  made  by  tho  husband  and  wife,  of  her  freehold 
(State,  not  conformable  to  tho  statute  82  Hen.  VIII.  c.  28, 
andoftor  his  death  she  elects  to  confirm  it,  sho  is,  it  seems 
entitled  to  tho  arrears  of  rent(«).  Likewis((,  if  a  woman 
leases  her  land,  (for  life  or  years,)  reserving  rent,  and  after- 
wards takes  husband  :  after  tho  death  of  the  husband,  tho 
wife  shall  have  tho  arrearage  of  rent  incurred  during  tho 
coverture,  and  not  tho  executors  of  tho  husband  (/). 

So  if  a  husband  bo  seised  of  a  rent-service,  rent-charge, 
or  rent-sock,  in  tho  right  of  liis  wife,  and  tho  rent  bo  in 
arrear  during  tho  coverture,  and  then  tho  husband  dies,  tho 
nife  shall  have  the  arrearage,  and  not  the  executors  of  tho 
liusband  (<j) ;  because  the  principals  which  survived  to  her 
carried  also  all  that  was  duo  in  respect  of  them  (h).  So  if 
kron  and  feme  nro  soiscd  of  a  rcnt-scrvice  for  their  lives, 
tent  incurs,  and  afterwards  the  baron  dies,  tho  feme  shall 
I'lve  tho  arrearage  during  tho  coverture  (»"). 
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(/))  See  ante,  p.  (ill,  note  {})). 

(e)  1  Roper,  Huab.  &  Wife,  !"'», 
hi  edit. 

(rf)  Ante,  p.  (511.    1  Roper,  llusb. 
4  Wife,  174,  2ml  edit. 

[t)  1  Roll.  Abr.  350,  ti  .  Baioi 
and  Feme  (D.),  pi.  4. 

(/)  1  R'  11.  Abr.  350,  tit.  Baron 
ami  Feme  ^D.),  pi.  2,  pi.  5. 

in)  f'.i.    Litt,   3,51,  6.     1    Roll. 
Alir.  ."JflO,    Binon  mul  Feme  (1).), 


pi.  1. 

(h)  Temjile  v.  Temple,  Cro, 
Eliz.  791.  Salwey.'.Halwey,  Anibl. 
G92.  Ciirew  v.  Uurgoyne,  1  Roll. 
Abr.  3.50.  Baron  and  Fcnie  (D.), 
,.1. 8.  1  RopiT,  Huaband  and  Wife, 
201,  2nd  edit. 

(i)  1  Roll.  Abr.  350.  Baron 
and  Feme  (D.),  pi.  .3.  Temple  v. 
Temple,  Cro.  Eliz.  7f)l.  Dembyn 
r.  Bn.wn,  Moor.  887. 


! 
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Tithes. 


Estray. 


Orphan's 
portion  in 
Chamber. 


Of  the  Quantity  of  an  Exf^cutor's  Estate.  [Pt.  ii.Bk.  in.  i 

In  these  caf^as  it  should  be  observed,  that  if  the  rent  had 
been  received  during  the  coverture,  it  would  have  become 
the  absolute  property  of  the  husband ;  Therefore,  where  a 
feme  leased  for  life,  rererving  rent,  and  took  husband,  and 
during  the  coverture  a  receiver  received  the  rent  of  the 
lessee,  (it  does  not  appear  by  whom  he  was  made  receiver, 
but  it  seems  to  be  intended  that  he  received  it  for  the  baron 
and  feme,)  and  after  the  baron  died :  it  was  held,  that  the 
executors  of  the  baron  should  have  the  writ  of  account 
against  the  receiver  and  not  the  feme  ;  for  this  was  a  chattel  | 
and  duty  in  the  baron  by  the  receipt  (k). 

Where  the  husband  was  seised  or  possessed  of  tithes  in  I 
the  right  of  the  wife,  or  jointly  with  his  wife,  and  the  husband 
died,  it  was  held  that  the  wife,  and  not  the  executors  of  the 
husband,  should  have  an  action  for  the  subtraction  of  such 
tithes  (1) ;  but  that  if  the  tithes  were  once  set  out,  and 
severed  from  the  nine  parts,  then  they  became  a  chattel  vested  j 
in  the  husband  {m). 

If  any  estray  comes  into  the  manor  of  the  wife,  and  the  I 
husband  dies  before  seizure,  the  wife  shall  have  it ;  for  thatj 
the  property  was  not  in  her  before  seizure  (n). 

The  portion  of  an  orphan  of  the  Chamber  of  London,  if  J 
the  husband  dies  without  altering  the  property,  shall  go  to] 
the  feme  (o). 


Husband  and 
wife  lost  in 
the  same  ship 


In  Hitchcock  v.  Bcardslcy  {oo),  a  father,  upon  the  marriage 
of  his  daughter,  gave  a  bill  of  exchange  for  l,200i.  as  a| 
marriage  portion,  and  the  husband  agreed  to  settle  it  upon 
the  wife,  within  three  or  four  years  after  the  marriage:  The] 
husband  and  wife,  within  three  years  after  their  marriage, 
embarked  in  the  same  vessel  for  Corunna,  and  the  vessel, 
with  all  the  crew  and  passengers,  was  lost  on  the  voyage : 
The  question  was  whether  the  representative  of  the  husband  I 


{k)      Roll.  Abr.  360,  tit.  Bnron 
and  i  erne  (D.),  pi.  6. 

(/)  Foord  r.  Pomroy,  Noy,  \W. 
(tn)  Anon.  Loy.  70. 


(n)  Co.  Lit.  351,  ft. 
(o)  Pheasant    v.     Pheasant, 
Olinnc.  Cas.  18i. 

{oo)  West's  Cus.  temp.  IIaiil.44J.j 


■tate.  [Pt.  II. Bk.  iii,  Hcii.  i.  §  ill.]      Choses  in  Action  of  Wife. 
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3r,  upon  the  marriage 
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r  the  marriage:  The! 
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Lit.  361,  /*. 
lasant    v.     Pheasant, 
\».  16i. 

sst'sCoB.  teuip.  lIiii(1.44J. 


or  of  the  wife  was  entitled  to  receive  the  1,200Z. :  Lord 
fiardwicke,  though  it  became  unnecessary  to  decide  the 
point,  inclined  to  be  of  opinion,  that  the  husband  having  by 
the  bill  of  exchange  tLo  legal  right  to  the  money,  and  not 
being  obliged  to  settle  it  on  his  wife  within  three  or  four 
Tears,  and  she  dying  within  that  time,  the  representatives  of 
the  husband  Lad  the  stronger  right,  and  the  rather,  because 
in  order  to  make  a  trust  arise  for  the  wife,  so  as  to  give  her 
representatives  any  right  to  take  away  the  legal  interest,  it 

I  jhonld  be  shown  on  their  part  that  she  survived  {p). 
Having  thus  brought  forward  examples  of  the  rule  that  the  What  amounts 

I  fife's  choses  in  action  will  not  pass  to  her  husband's  executors,  of  the  wife's 
unless  he  reduced  them  into  possession  in  his  lifetime,  it  is  ?*""** '" "'"'.""' 

^  '  luto  possession 

now  proposed  to  consider  what  will  be  such  a  reduction  of  by  the 
them  by  the  husband  into  possession,  as  will  defeat  the  wife's 
tight  to  them  by  survivorship. 

It  must  be  observed,  that  uU  questions  between  the  wife 
ind  these  who  claim  hy  assignment  from  the  husband  relate 

I  to  the  Law  of  Husbard  and  Wife,  and  are  foreign  to  the 
Law  of  Executors  and  Administrators.     The  cases,  which 

[properly  belong  to  this  Treatise,  are  confined  to  those,  in 
which  the  question  is  between  the  wife  and  the  personal 
representatives  of  her  husband,  where  the  latter  claim  to 
exclude  her  right,  as  survivor,  by  some  act  which  is  asserted 
to  have  reduced  the  choses  in  action  into  the  possession  of 
[k  husband  himself.  But  as  the  decisions,  relating  to  the 
validity  of  assignments  by  the  husband  of  his  wife's  choses 
in  actimi,  are  illustrative  of  the  rules  established  in  respect 
of  the  efficacy  of  acts  amounting  to  reduction  into  his  own 
poBsession,  some  of  the  principal  modern  cases  on  the 
former  subject  will  be  found  collected  in  the  note  below  (q). 


(p)  As  to  the  law  respecting 
the  question  of  siurvivorship  hi  a 
use  of  this  description,  see  post, 
Part  ni.  Bk.  in.  Ch.  ii.  §  v.  (1). 
See  also  the  cases  collected  ante, 
p.  402,  note  (5). 


(q)  It  is  now  fully  settled  that 
the  husband  cannot,  even  for  va- 
luable consideration,  a-ssign  or  re- 
lease the  wife's  reversionary  choses 
in  action,  so  as  to  bind  her  eurviv- 
iiig  :  Purdew  i*.  Jackson,  1  Buss, 


\h\ 
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insufficient : 


\ 
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Of  the  Quantitjj  of  an  Executor's  Estate.  [Ft.  ii.  Bk.  iii. 

In   the  first   place    it   must   be   remarked,  that   a  mere  I 
intention  to  reduce  the  wife's  choses  in  action  into  possession 


1.  Honner  v.  Morton,  3  Russ.  65. 
Watson  V.  Dennis,  3  Russ.  90. 
Crowder  v.  Stone,  3  Russ.  224. 
Stiflfe  V.  Everitt,  1  M.  &  Cr.  37. 
Rogers  v.  Acaster,  14  Beav.  445. 
See  also  Winter  v.  Easum,  2 
De  G.  J.  &  Sm.  272.  And  the 
rule  is  the  same  though  the  wife 
is  ready  to  consent  in  Court : 
Box  V.  Box,  1  Dru.  42.  Box  v. 
Jackson,  ibid,  48,  coram  Sugden, 
C.  of  Ireland,  who  reviewed  all 
the  previous  authorities.  This 
rule  has  been  understood  to  he 
subject  to  the  qualification  that 
if  by  any  course  of  circumstances 
tlie  husband  is  afterwards  in  a 
condition  to  reduce  the  assigned 
chose  in  action  into  possession, 
the  assignment  will  then  have 
full  effect  :  on  the  equitable 
principle  of  considering  that  as 
actually  done  which  the  husband 
has  agreed  to  do  by  the  assign- 
ment :  3  Russ.  86.  But  it  was  held 
by  Shadwell,  V.  C,  on  several  oc- 
casions, that  in  case  of  an  assign- 
ment by  the  husband  of  a  cJwse  in 
action  of  the  wife,  as  well  present 
as  reversionary,  if  the  husband 
dies  before  the  chose  in  action  has 
actually  been  redvz-ed  into  posses- 
sion, the  assignment  will  be  inope- 
rative as  against  the  surviving 
wife  :  Hutchins  v.  Smith,  9  Sim. 
137.  Ellison  v.  Elwin,  13  Sim. 
309.  Le  Vasseur  v.  Scratton,  14 
Sim.  116.  Borton  v.  Borton,  16 
Sim.  552.  And  these  decisions  have 
been  followed  by  a  similar  one  of 
Knight  Bruoe,  Y.  C. :  Ashby  v. 
A'^hby,  1  Coll.  553.  Siee  also  Mi- 
chel more  V.  Mudgo,  2  Gift'.  183. 


Prole  V.  Soady,  L.  R.  3  Ch.  220. 
Where  a   married    woman,  who 
was  entitled   to  a  trust-fund  in 
reversion,  after  a  life-interest,  had 
had  the  life-interest  assigned  to 
her,  so  that  she  had  acquired  the  ( 
whole    absolute    interest,    Shad- 
well,  v.  C,  ordered  the  fund  to  he  I 
transferred  to  her   husband,  she! 
consenting.    Hall  v.  Hugonin,  14  [ 
Sim.  f  95.    Creed  v.  Perry,  ihil 
592.     But  these  coses  were  delihe- ! 
rately  overruled  by  Lord  Cottin- 
ham    in  Whittle   v.  Heiining,  2 1 
Phill.  C.  C.  731.    Where  a  mar- 
ried  woman,  to    whom   a  nnt- 
charge  for  life  in  reversion  was  I 
devised  to  her  separate  use,  without  I 
the  intervention  of  trustees,  joined  [ 
with  her  husband  in  assigning  it 
for  a  valuable  consideration;  it 
was  held  that  she  was  bound  l)y| 
the  assignment  after  the  death  of  | 
her  husband :  Major  v.  Lan>k,v,  2  [ 
Russ.  &  M.  355  :  Seciis,  where  the 
interest  of  the  wife  depends  on  the 
contingency  of  her  surviving  lierl 
husband  :  Batt  v.  Cuthbertson,  4 1 
Dru.  &  War.  392,  coram  Sugden,  | 
C.  of  Ireland.    See  stat.  20  &  21 
Vict.    c.    57,    enabling    nianicil 
women  to  dispose  of  reversionary 
interests  in  personal  estate.   As 
to  the  tissignment  by  the  husband 
and  wife  of  a  legacy  to  her,  see  [ 
Best  V.  Argles,  2  Crompt.  &  Mees. 
394.    As  to  the  effect  of  an  agree- 
ment to  assign,  see  Earwood  r.\ 
Fisher,  1  Y.  &  Coll.  110.    As  to] 
the  effect  of  the  bankruptcy  of  the 
husband  on  his  wife's  chosM  in\ 
action,  see  Pierce  v.  Tliornely,  2 1 
Sim.  167. 


-A 
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745 


will  be  insuflBcient  to  defeat  her  right  to  them  hy  survivor- 
ship. The  acts  to  effect  that  purpose  must  he  such  as  to 
change  the  property  in  them,  or,  in  other  words,  must  be 
something  to  divest  the  wife's  right,  and  to  make  that  of  the 
basband  absolute,  such  as  a  judgment  recovered  in  an  action 
commenced  by  him  alone,  or  an  award  of  execution  upon  a 
judgment  recovered  hy  him  and  his  wife,  or  receipt  of  the 
money,  or  a  decree  in  equity  for  payment  of  the  money  to 
him,  or  to  be  applied  to  his  use  (r). 

Accordingly  in  the  case  of  Scarpellini  v.  Atcheson  (s),  where, 
in  nn  action  of  assumpsit  on  a  promissory  note  by  payee 
against  maker,  the  defendant  pleaded  that,  when  the  note  was 
made,  the  plaintiff  wa  j  the  wife  of  B.,  and  that,  after  the 
making,  and  while  she  was  his  wife,  he  elected  to  have  and 
take  the  said  note  in  his  marital  right,  and  then  cause  the 
plaintiff  to  endorse,  and  she,  by  his  authority,  did  then  endorse 
the  note  to  B.,  and  B.  then  delivered  it  so  endorsed  to  F. ; 
that  afterv.  ards,  and  after  the  note  was  due,  and  before  action 
brought,  B.  died :  and  that  afterwards  and  before  action 
brought,  the  note  came  to  the  plaintiff's  possession  by  delivery 
from  F. ;  it  was  held,  on  special  demurrer,  that  the  plea  was 
bad,  because  it  did  not  clearly  show  such  a  reduction  of  the 
note  into  possession  by  the  husband  as  disentitled  the  wife  to 
sue  upon  it  after  his  death. 

So  where  a  husband  agreed  that  a  legacy  given  to  his  wife 
should  be  set  off  against  a  sum  of  the  same  amount  which 
he  owed  to  the  testator  on  his  promissory  note ;  and  he  and 
his  wife  signed  a  receipt  for  the  legacy,  but  the  executors 
did  not  deliver  up  the  note  to  him ;  it  was  held,  that  she 
BQrviving  him  was  entitled  to  be  paid  the  legacy  (/). 

Again,    a  mere   appropriation   of  the   fund   will  be  in- 
snificient.     Thus  it  was  held,  that  a  legacy  to  a  married  *nh?fimi°" 
woman  was  not  sufficiently  redu'  ad  into  possession,  so  as  to  insufficient : 


mere 


(r)  I  Roper,  Hush,  &  Wife,  208, 
2nd  edition.  See  also  Aitchison 
>:  Dixon,  L.  R.  10  Eq.  589. 
Scratton  V.  Pattillo,  L.  R.  If)  Eq. 


369. 

(«)  7  Q.  B.  864. 

(«)  Harrison  v.  Andrews,  1.3  Sim. 
595. 


i:i: 


n:v  I. 


^.4.. 
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prevent  her  right  by  survivorship  upon  her  husband's  deatbl 
by  the  appropriation  by  the  executrix  of  a  mortgage  to  the| 
same  amount  (w). 

It  is  clear,  that  if  the  husband  receive  the  money,  legacy, 
or  duty  which  was  owing  to  his  wife,  or  if  he  alone,  or  hel 
and  his  wife  authorise  a  person  to  receive  it  who  actuallyl 
obtains  it,  either  of  those  receipts  will  change  the  wife'sl 
interest  in  the  property,  and  be  a  reduction  of  the  cho»e  h\ 
action  into  the  possession  of  her  husband,  divested  of  her  I 
title  to  it  upon  surviving  him :  and  his  excutors  may  I 
maintain  an  action  for  the  money  so  received  by  the  person  I 
so  authorized  (a;). 

Thus  in  Dodsivell  v.  Earle  (t/),   A.  the  wife  of  B.  wasj 
entitled  to  250^.,  under  the  Will  of  C,  expectant  upoa  the 
death  of  D. :  The  executor  of  C,  upon  B.'s  application,  and  I 
with  the  wife's  consent,  paid  the  money  to  B.,  he  under- 
taking to  pay  to  D.  the  interest  during  her  life  :  The  wife,! 
having  survived  D.,  who  survived  her  husband,  claimed  by 
bill  in  equity  the   2501.   against  her  husbind's  executors;] 
but  the  bill  wasi  dismissed  (z). 

Accordingly  it  has  been  held,  that  the  husband  may  I 
sufficiently  reduce  a  mortgagv^  debt  due  to  the  wife  into 
possession  by  receiving  the  mortgage  money,  notwithstanding 


(m)  Blount  V.  Best!  and,  5  Ves. 
515. 

(x)  1  Koper,  Husb.  &  Wife, 
220,  2nd  edition.  See  ante,  p. 
742.  Where  money  of  a  wife  was, 
l>y  the  direction  of  her  husband, 
who  had  the  control  of  it,  paid  to 
the  trustees  of  a  post-nuptial  set- 
tlement, which  was  not  binding  on 
the  wUe,  it  was  held  that  her  right 
by  survivorship  was  destroyed,  the 
property  having  by  these  means 
been  reduced  into  possession  : 
Hamilton  v.  Mills,  29  Beav.  193. 
This  case  does  not  conflict  with 
Pringle  v.  Pringle,  22'  Beav.  631, 


where  the  money  was  under  the 
control  of  the  Court  of  Chance  t,  I 
which,  without  any  direction  or 
release  or  receipt  from  the  lius- 
band,  ordered  the  money  to  bo  | 
paid  to  the  trustee  of  a  settle- 
ment approved  of  by  the  Court; 
and  it  wns  held  that  the  money, 
though  held  by  the  trustees,  to  1 
some  extent,  for  the  husband,  could 
not  be  considered  as  reduced  into  | 
possession    beyond    the    interest 
given  him  by  the  settlement. 

(y)  12  Ves.  473. 

(z)  But  see  the  cnses,  ante,  p. 
743,  note  (q). 


.#• 
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lie  dies  before  the  mortgage  estate  has  been  re-conveyed ; 
1  in  such  case  the  surviving  wife  will  be  a  trustee  of  the 

llegal  estate  for  the  mortgagor  (a).    Again,  if  the  husband 

Irebses  an  annuity  secured  to  the  wife  by  bond,  this  will 

hind  her;  for  as  he  could  release  the  bond,  so  he  may  the 

luinuity  {h). 
It  may  be  useful  in  this  place  to  adduce  some  authorities,  what  does  not 

I  IS  to  what  acts  do  not  amount  to  a  receipt  by  the  husband  receipt  hy  the 
or  his  apT>ointee,   so  as  to  defeat  the    wife's    title    upon  ^"s^*"*i  = 

I  sarviving  him. 
A  transfer  of  the  wife's  stock  into  the  husband's  own 

I  name  will,  it  should  seem,  amount  to  such  a  receipt ;  because 
it  is  an  act  vesting  the  whole  property  in  him  (c)  :  But  a 
transfer  of  stock  into  the  wife's  name,  to  which  she  became 
entitled  during  coverture,  shall  not  be  considered  as  a  pay- 
ment or  transfer  to  the  husband,  so  as  to  defeat  her  right 

I  ly  survivorship  (d). 

In  Ryland  v.  Smith  (e),  a  married  woman  boing  entitled 
nnder  a  Will  to  stock  and  to  cash,  forming  part  of  a  residue, 
the  husband  wrote  to  one  of  the  executors,  requesting  that 
tlie  stock  should  be  transferred  into  the  names  of  certain 

I  trustees  for  the  wife's  separate  use,  and  that  the  cash  should 
be  paid  to  himself :  These  requests  were  complied  with  : 
The  husband  employed  part  of  the  cash  in  increasing  the 
amount  of  the  stock :  He  afterwards  became  bankrupt,  and 
died:  It  was  held  by  Sir  C  Pe^ys,  M.R.,  that  the  stock 
transferred  by  the  executors  was  not  reduced  into  possession 
by  the  husband,  and  therefore  belonged  to  the  wife  by  sur- 
vivorship ;  but  that  the  assignees  under  the  bankruptcy  were 
entitled  to  the  increase  made  by  the  husband. 

On  the  other  hand,  in  Bxirnluim  v.  Bennett  (/),  by  a  post- 
nuptial settlement,  reciting  that  a  sum  of  stock,  originally 
standing  in  the  name  of  the  wife,  had  been  transferred  into 


(a)  Rees  v.  Keith,  11  Sim.  388. 
{h)  Hore  V.  Becher,  12  Sim.  466. 
(c)  1  Roper,  Husb.  &  Wife,  221, 
ind  edition. 


(rf)  Wildman  v.  Wildman,  9  Ves. 
174. 
(e)  1  Mylne  &  Cm.  63. 
(/)  2  Coll.  254. 
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the  names  of  trustees,  and  that  it  hftd  been  agreed  that 
promissory  note  of  500L,  given  to  the  wife  by  her  brother  J 
should  be  cancelled,  and  that  he  should  give  his  bond  to  thJ 
trustees  for  the  amount,  it  was  witnessed,  agreed  and  declared 
that  the  trustees  should  stand  possessed  of  these  funds,  \i 
trust  to  pay  the  interest  and  dividends  to  the  husband  foJ 
life ;  then  to  the  wife  for  life ;  and,  upon  the  death  of  thJ 
survivor,  to  transfer  the  funds  to  the  children  of  the  marria"ej 
and,  in  case  there  should  be  no  children,  then  to  sucl^ 
persons  as  the  wife  should  by  deed  or  Will,  during  and 
notwithstanding  her  coverture,  appoint,  aad  in  default  ol 
such  appointment,  to  the  husband,  his  executors,  adminisJ 
trators,  and  assigns  :  There  were  no  children  of  the  marriage 
The  wife  survived  the  husband :  And  it  was  held  by  Knightj 
Bruce,  V.-C,  that  in  the  event  of  the  death  of  the  wifJ 
without  making  a  valid  appointment,  the  fund  would  helonfi 
to  the  husband's  personal  representative,  as  having  been 
reduced  into  the  husband's  possession  by  the  settlement  | 
His  Honour  agreed,  that  in  the  case  of  a  wife  having  a  ch 
in  action,  whether  legal  or  equitable,  the  mere  circumstancd 
of  the  legal  title  being  changed  docs  not,  in  general,  affecj 
her ;  hn*^  considered,  in  the  present  case,  that  the  whole 
the  circumstances  formed  one  entire  transaction,  as  bindind 
and  effectual  as  if  the  husband  had  received  the  money  oa 
stock  himself:  and  the  learned  Judge  said,  that  be  agreed 
with  the  substantial  result  of  Ryland  v.  Smith  (//),  and  Walt 
V.  Tomlinson  (h) ;  for,  as  he  understood  them,  the  properti 
had  been  made  to  change  hands,  with  a  view  to  an  intended 
settlement ;  in  each  case  the  change  waa  such,  the  circam-j 
stances  were  such,  that  if  the  settlement  were  treated  aa 
effectual  the  wife  was  entitled ;  but  if  the  settlement  were  no^ 
effectual,  then  there  was  no  trust,  and  nothing  but  the  legai 
title  changed ;  and,  therefore  in  that  view,  the  wife  wasentitledJ 
Again,  in  Hansen  v.  Miller  (i),  a  married  woman,  aninfaDtJ 
having  become  entitled  to  900t.   under  the  trusts  of  hea 

{g)  See  supra,  p.  747.  {h)  16  Ves.  413. 

(i)  14  Sim.  22. 
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I  mother's  settlement,  the  trustees  paid  400Z.,  part  of  it,  to 
llerhnsband,  upon  the  understanding  that  he  should  settle 
liiie  remaining  500Z.  for  the  benefit  of  his  wife  in  the  manner 
lifter  mentioned  :  Accordingly  the  trustees  paid  the  500Z,  to 
li  and  N.,  the  husband's  nominees ;  and,  by  a  deed  made 
Iktvreen  the  husband  and  wife  and  M.  and  N.,  it  was 
Iklared  that  M.  and  N.  should  pay  the  income  of  the  500^ 
to  the  wife,  for  her  separate  use  for  life,  and  that  after  her 
Ijeath,  the  principal  should  remain  upon  such  trusts  as  she 
I  should  appoint  by  Will,  and  in  default  of  appointment,  in 
Itrast  for  her  next  of  kin,  according  to  the  Statutes  of  Dis- 
tribution :  The  wife  survived  her  husband  :  And  it  was  held 
kShadwell,  V.-C,  that  the  settlement  was  binding  on  her; 
lindthat,  under  it,  she  was  entitled  merely  to  the  income  of 
I  the  500^.  for  life,  and  not  to  the  principal  absolutely. 

^\Tiere  9.  feme  sole  was  entitled  to  a  sum  of  money  charged 
Ion  her  brother's  estate,  who,  in  a  settlement  made  on  the 
I  occasion  of  her  marriage,  covenanted  to  pay  it  to  her 
iband,  and  the  husband  received  the  interest,  but  died 
liiithout  having  got  in  the  principal,  it  was  held  to  vest  in 
I  the  wife  by  survivorship  {k).  In  the  case  of  Nash  v.  Nash  {I), 
I  the  receipt  by  the  husband  of  part  of  the  principal  on  the 
I  promissory  note  made  to  the  wife,  and  of  the  interest  upon 
e  remainder,  was  held  by  Sir  Thomas  Plumer,  V.-C,  to  be 
I  reduction  into  possession  of  such  remainder,  so  as  to  bar 
e  wife's  right  by  survivorship  (m).  So  also  where  money 
I  MS  left  in  the  hands  of  trustees  for  the  benefit  of  the  wife, 
indher  husband  died,  she  was  declared  to  be  entitled  to  it  by 
mivorship,  her  husband  having  made  no  disposition  of  it 
I  daring  bis  life(n). 

In  Shiittleivorth  v.  Greaves  (o),  the  wife  of  F.  Shuttleworth 

I  MS  the  only  child  of  a  person  who  was  entitled  to  certain 

shares  in  the  Nottingham  Canal,  which,  upon  that  person's 


16  Ves.  413. 


(i)  Howman  v.  Corie,  2  Vera. 

W. 

(0  2  Mudd.  133. 

(ill)  See  also  Hart  i-.  Stuplieii?, 


6  Q.  B.  937.    Accord. 

(n)  Twiaden  v.  Wise,   1   Vern. 
161. 

(o)  4  Mylne  &  Cr.  35. 
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death,  were  transferred  into  the  names  of  "  F.  Shuttlowon 
and  wife,"  the  wife  having  been  her  father's  administratrix! 
F.  Shuttleworth  was  ever  afterwards,  until  his  death,  treate 
by  the  Canal  Company  as  the  proprietor  of  the  sharefi,  ani 
received  the  dividends  upon  them,  and  was  elected  to  be  ml 
acted  as  a  member  of  a  committee,  which,  by  the  canal  Ac! 
was  required  to  consist  of  proprietors  of  two  or  more  shares} 
Lord  Cottenham  said  that  it  was  not  necessary  to  cxpres 
any  opinion  on  the  point,  whether  the  transfer  of  the  sharej 
into  the  names  of  the  husband  and  wife  was  a  reduction  inti 
possession  by  the  husband ;  because  if  such  transfer  (li| 
amount  to  a  reduction  into  possession,   so  as  to  defeat  th 
title  of  the  wife  surviving,  a  new  estate  was  thereby  createJ 
under  which  she,  as  survivor  of  the  two,  would  be  entitled  {pt 

The  husband's  receipt  or  possession  of  his  wife's  choses  ii 
action  must  be   in  the   character  of  husband  in  order 
defeat  his  wife's  title  by  survivorship.     Thus,  in  a  case  ( 
where  a  trustee  and  executor  married  one  of  the  residuar] 
legatees  named  in  the  Will,  it   was  determined  that  liij 
possession  of  the  testator's  personal  estate  was  to  be  coq 
sidered  as  that  of  trustee  and  executor,  he  having  alonj 
proved  :  so  that  his  wife's  share  of  the  residue  could  not 
regarded  as  sufficiently  reduced  into  possession  to  prevei^ 
its  surviving  to  her  upon  his  death  (r). 

It  remains  to  consider  the  effect  of  proceedings  i>t  La^ 
and  in  Equity,  and  submissions  to  arbitration,  as  to  vestin 
absolutely  in  the  husband  the  wife's  choses  in  action. 

The  naming  or  not  naming  the  wife  in   an  action  1 
attended  with    material    consequences    in   relation  to  th 
present  subject ;  for  if  she  be  a  party,  and  the  husband  dil 
after  judgment,  and  before  execution  sued  out,  the  judg 
ment  will  survive  to  her,  and  she  will  be  entitled  to  procee 


{p)  See  also  Low  v.  Carter,  1 
Beav.  426,  and  ante,  p.  669,  as  to 
the  effect  of  an  investment  in  stock 
by  the  husband  in  the  jo^nt  names 


of  liimself  and  wife. 
(q)  Baker  v.  Hall,  12  Ves.  497, 
(r)  See  also  Wall  r.  Tomlinsoij 

16  Ves.  413. 
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loa  snch  judgment  (s).  But  if  the  action  be  brought  by 
ehasband  alone,  and  he  die  after  judgment,  his  represen- 
iliTes,  and  not  the  wife,  will  be  entitled  to  the  benefit  of 
Costs  ordered  by  rule  of  Court  to  be  paid  to  the 
isband  and  wife  have  been  held  to  survive  to  the  wife  («)• 
If  the  husband  alone   prove    the  wife's    debt  under    a  effect  of  proof 

•    •  ffii  •  111  •  ii   under  com- 

nmission  of  bankrupt  against  the  debtor,  it  seems  that  mission  of 
^r  right  by  survivorship  is  not  defeated  (x).  '"''  " 

Decrees  in  equity  so  far  resemble  judgments  at  law  in  decrees  and 

•11  1  1-11  •  -I  orders  in 

!  respect,  that  until  the  money  be  ordered  to  be  paid,  or  equity : 

iclared  to  belong  to  the  husband,   the  wife's  rights  will 

main  undisturbed ;  and  as  a  joint  judgment  will  survive  to 

ewife  if  her  husband  die  before  execution  is  awarded,  so 

lajomt  decree  until  an  order  be  obtained  for  payment, 

[declaring  the  money  to  belong  to  the  husband  (i/).     An 

iderfor  a  payment  of  a  sum  of  money  to  the  husband,  in 

igli^  of  his  wife,  changes  the  property,  and  vests  it  in  him 

jed  from  his  wife's  right  by  survivorship  (z). 

In  another  case  the  husband  having  assigned  a  fund  in 

loort  belonging  to  the  wife,  an  order  was  made,  on  her 

Dination  and  consent,  that  part  of  it  should  be  paid  to 

e  assignee,  and  that  the  interest  of  the  remainder  should 

to  her  for  her  life  for  her  separate  use,  with  liberty 

'  any  persons  entitled  to  apply  at  her  death  :  This  was 

|ield  not  to  affect  her    right    of    survivorship,   as  to  the 


'•m 


'<|V 


(i)  As  to  the  cases  in  which  the 

Ibband  and  wife  rmist  join,  and 

hm  in  which  he  may  sue  alone, 

iSijoinwith  the  wife,  at  his  option, 

^«Com.  Dig.  Baron  and  Feme 

m. 

!')  Kiiflsell'a  case,  Noy,  70.  Gar- 
M  r.  Bradley,  2  Ves.  Sen.  676, 
Y"'!  in  Lord  Hardwicke's  judg- 
pt   1  Roper,  Husb.  &  Wife, 

WTilt   V.   Bartlett,  Hanmer, 

llOi 

(i)  See  also  Anon.  2  Vem.  707 


(;/)  Murray  v.  Lord  Elibank,  10 
Ves.  91.  1  Roper,  Husb.  &  Wife, 
216,  217, 2nd  edit.  SeealsoAdams 
V.  Lavender,  1  M'Clel.  &  Y.  41. 
Hore  V.  Woulfe,  2  Ball  &  B.  424. 
Nanny  v.  Martin,  1  Eq.  Cas.  Abr. 
68.  Phipps  V.  Anglesea,  22  Nov. 
17.38,  MS.  Bond  v.  Simmons,  3 
Atk.  20.  Macaulay  v.  Philips,  4 
Yes.  15.  Baldwin  v.  Baldwin,  5 
De  G.  &  Sm.  319. 

(z)  Heygate  v.  Annesley,  3  Bro. 
C.  C.  362. 


If; 


I 
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remainder  of  the  fund ;  and  on  her  death,  she  having  surj 
vived  her  hushand,  a  transfer  to  her  administrator  waai 
directed  (a). 

There  has  already  been  occasion  to  obnerve,  that  an  awan 
in  favour  of  the  husband  in  regard  to  the  wife's  leasehol 
interest  will  alter  the  property,  and  vest  the  term  in  him  (l) 
and  it  has  been  so  decided  in  regard  to  her  other  chattels  (c 

However,  a  Court  of  Equity  will  not  permit  agreementi 
entered  into  between  a  married  woman,  or  her  friends  act 
ing  for  her  and  her  husband,  pendente  lite,  to  be  obligatoi 
upon  her ;  so  that  any  arrangement  which,  pending  a  suii 
may  be  so  made,  by  which  it  is  agreed  that  he,  upon  certai: 
terms,  shall  have  the  residue  of  her  property,  will  not,  witlij 
out  the  sanction  of  the  Court,  bind  her:  Notwitbstandin; 
therefore,  such  an  agreement,  if  the  title  of  the  husband'j 
representatives  rest  solely  upon  it,  his  wife's  right  by  sur 
vorship  will  take  place  (d). 

The  executors  of  the  husband  may  be  entitled  to  th 
exclusion  of  the  widow  to  her  chases  in  action,  although  nd 
reduced  by  him  into  possession,  by  reason  of  an  antenuptid 
settlement  on  the  wife  ;  for  the  husband  may  entitle  bimsel 
to  all  his  intended  wife's  personal  estate,  whether  iu  posse^ 
sion  or  in  action,  or  which  she  may  afterwards  acquire, 
becoming  a  purchaser  of  it  previously  to  and  in  contemplatioj 
of  the  marriage. 

But  a  mere  settlement  will  not  entitle  the  husband  or 
executors  to  the  whole  of  the  wife's  fortune.    There  mu 
be  an  agreement  for  the  purpose  either  expressed  or  impliei^ 
for  if  the  stipulation  be  for  a  part  only  of  her  property,  th 
necessarily  excludes  the  residue ;  or  if  the  agreement  exted 


(a)  Johnson  i'.  Johnson,  1  Jac. 
&  Walk.  472.  1  Roper,  Husb.  & 
Wife,  218,  2n(l  edition.  See  also 
Re  Jenkins,  6  Russ.  183. 

(b)  Ante,  p.  609. 

(c)  1  Roper,  Husb.  &  Wife,  219, 


2nd  edition.    Oglander  v.  Bastoj 
1  Vern.  396. 

{d)  1  Roper,  Husb.  &  Wife,  21| 
2nd  edit.  Macaulay  v.  PhilipS)| 
Ves.  15. 
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Id  the  whole  of  the  fortune  she  was  then  entitled  to,  her  hus- 

liuid  or  his  executors  will  not  be  entitled  to  any  personal 

Igtate  which  may  accrue  to  her  during  the  marriage  :  And 

litis  presumed,  that  adequacy  or  inadequacy  of  the  provision 

li  a  consideration  so  indeterminate  and  capricious,  that  the 

noart  will  not  take  that  citcumstance  into  consideration, 

jihen  nothing  appears  from  the  settlement  of  any  agreement 

r contract  that  the  husband  should,  in  consideration  of  it, 

etbe  purchaser  of,  or  entitled  to  the  whole  of  his  wife's  pro- 

jetty,  or  what  she  may  in  future  become  entitled  to  during 

!  marriage  (e). 

Druce  v.  Denison  (/),  Lord  Eldon  said,  that,  accord- 
;  to  the  modern  cases,  it  is  established,  that  the  settlement, 
)  the  purchase  of  the  wife's  fortune,  must  either  express 
|itobe  for  that  consideration,  or  the  contents  of  the  settle- 
it  altogether  must  import  that,  and  plainly  import  it  as 
{iich  as  if  it  were  expressed  :  that  such  was  the  result  of  the 
les  apon  the  subject,  and  that  it  was  not  worth  while  to 
iDsider  in  what  respect  the  older  cases  were  unsatisfactory, 
polving  inquiries  not  very  easy  to  execute. 
I  The  other  principal  decisions  on  this  subject  will  be  found 
lUected  in  the  note  below  {g) :  And  the  deductions  drawn 
bm  them  by  an  able  modem  writer  (h)  are  as  follows : — 
.  That  a  settlement,  made  before  marriage  in  consideration 
!the  wife's  fortune,    without  saying  more,    entitles  the 
isband  to  all  her  then  personal  property,  and  not  to  such 
|iiiich  afterwards  accrues  to  her.     2.  That  if  a  part  of  her 
ttane  only  appear  to  be  stipulated  for,  the  residue  she 
ten  has,  or  what  may  afterwards  accrue  to  her,  will  not 
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e  the  husband  or 
fortune.    There  mu 
expressed  or  implied 
■  of  her  property,  th 
the  agreement  exteii 


it.    Macaulay  v.  Vhim 


(0 1  Roper,  Husb.  &  Wife,  298, 
iedit. 

)6Ve8.  306. 

I  Heaton  v.  Hassell,  4  Yin. 

,  p.  40,  tit  Baron  and  Feme, 
'■]  pi.  11,  in  margine.    Adams 

Cole,  Cas.   temp.   Talb.   168. 

ii<l  V.  Cloland,  Free.  Chanc. 

i.E — VOL.   I. 


63.  Garforth  v.  Bradley,  2  Vea. 
Sen.  675.  Burden  v.  Dean,  2  Ves. 
Jun.  607.  Elibank  v.  Montolieu, 
5  Ves.  737.  Mitford  v.  Mitford, 
9  Ves.  87.  Carr  v.  Taylor,  10  Ves. 
574. 

{h)  1  Roper,  Husb.  &  Wife,  298, 
2nd  edit 
*  3  0 


m 
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belong  to  the  husband.  8.  But  when  it  appears  from  tbe 
settlement,  that  it  was  the  agreement  between  the  partie^ 
that  he  should  not  only  have  his  wife's  tlien  present,  but  all 
her  subsequently  acquired  personal  estate,  he  will  in  sachcase^ 
be  entitled  to  the  whole  under  the  marriage  contract.  And  4J 
That  in  instances  where  any  of  the  wife's  clwses  in  action  ara 
not  purchased  by  the  husband  by  settlement,  they  will  hi 
subject  to  her  rights  of  survivorship,  which  have  been  befor^ 
considered. 

It  hns  just  been  stated,  that  an  actual  agreement  cr  con^ 
tract  is  necessary  to  give  to  the  husband's  executors  hiJ 
wife's  choses  in  action,  in  the  event  of  her  surviving  him,  in 
consideration  of  the  provision  made  by  him  for  her :  and  it 
seems  a  necessary  consv.r[uence,  that  a  settlement  made  aftel 
the  marriage  by  the  husband  upon  his  wife,  even  upon  aij 
accession  of  fortune  to  her  (not  given  to  her  separate  us 
and  disposition)  will  not  constitute  the  husband  a  purchasel 
of  such  additional  fortune,  but  the  wife's  title  by  surnvorj 
ship  will  prevail ;  because  as  a  feme  covert  she  was  incapablj 
of  contract,  and  especially  of  '•ontract  with  her  husband  (i). 

And  it  should  seem,  that  the  sanction  of  the  wife's  fatherj 
guardian  or  trustee,  could  not  give  any  additional  effect 
such  a  settlement,  as  against  her,  in  the  event  of  her  suij 
viving  {k). 

2.  P  remeins  to  consider,  secondly,  the  rights  of  the  a^ 
ministrator  of  the  wife  to  her  f^hosea  in  action,  when  tb 
husband  survives.  If  the  husband  takes  out  letters  of  ad 
ministration  to  her,  (to  which,  as  it  has  already  appeared  (ij 
he  has  exclusively  the  right,)  he  will  be  entitled,  as  sad 
administrator,  to  all  her  personal  estate  which  continued 
action  or  unrecovered  at  her  death.  Therefore,  where  it  w^ 
stipulated  in  marriage  articles,  that  money  in  the  funds,  tU 


(i)  1  Roper,  Husb.  &  Wife,  303, 
2nd  edit.  Lanoy  v,  Athol,  2  Atk. 
448.    See  Sykes  v.  Meynal,  1  Dick. 

3()8  contrn. 


{k)  Stamper  r,  Barker,  5  Mi 
167. 
(0  Ante,  pp.  346,  347. 
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i  I.  §  III.]     Choses  in  Action  of  Wife. 

Iproperty  of  the  intended  wife,  should  he  for  her  sole  and 
uprate  use,  as  if  she  were  sole  and  unmarried,  and  the 
liirriage  took  effect,  and  the  wife  died  in  the  husband's  life- 

witliout  issue,  and  without  having  made  any  appoint- 
loent  of  her  separate  property ;  it  was  held  by  Sir  John 
Ikach,  M.  B.,  that  the  husband  was  entitled  to  it,  as  her 
lidministrator,  and  not  her  next  of  kin  (m). 

If  the  husband  should  ale  before  he  has  obtained  a  grant 
|g{  the  administration,  or  after  having  taken  out  letters, 
||)efore  all  her  property  in  action  has  been  reduced  into 
I  possession,  such  property  cannot  be  recovered  by  his  repre- 
jientatiTes:  but  administration  must  be  taken  out  to  the 
[life  for  that  purpose,  either  generally,  or  de  bonis  non,  as 

case  may  require  (n) :  Such  administrator,  hovfever,  will 

1 1«  considered,  in  equity,  as  a  trustee  of  what  he  receives  for 

|llie  personal  representatives  of  the  husband  (o). 

Where  there  was  a  fund  in  the  Court  of  Chancery,  stand- 

Bg  to  the  separate  account  of  a  married  woman,  whose 

Iksband  survived  her,  and  died  before  administering  to  her 

ite,  it  was  held  by  Lord  Brougham  (reversing  the  decision 
I  if  Sir  John  Leach),  that  the  fund  ought  to  be  paid  out  to  the 

'e's  legal  personal  representative,  without  also  taking  out 
likinistration  to  the  estate  of  the  husband  (j)). 
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amper  r.  Barker,  5  Mi 


(m)  Proudley  v.  Fielder,  2  M. 
liK.  57.    But  where  a  husband 
ludvife  lived  ssparate  from  each 
luther,  and  at  her  death  she  was 
psemi  of  cash  and  bank-notes, 
I  irisen  from  pi-operty  settled  to  her 
I  teparete  use,  it  was  held  by  Sir  L. 
Shadwell,  V.-C,  that  the  husband 
Ins  entitled  to  them  in  his  marital 
tiflit ;  for  that  ■xs  she  had  not  dis- 
pd  of  them,  as  she  might  have 
lone,  by  deed  Oa  Will,  the  quality 
1  i  separate  property  ceased  at  her 
Mtatb,  and  her  husband  was  en- 
titled jure  mariti  '  ad  need  not 
Itworae  her  administrator  in  order 
I  to  entitlu  himself:  Molony  i'.  Ken- 


nedy, 10  Sim.  254.  See  also  Bird 
V.  Peagrum,  13  C.  B.  650. 

(n)  Betts  V.  Kimpton,  2  B.  & 
AdoL  273.  Att.-Gen.  v.  Parting- 
ton, 3  Hurlst.  &  C.  193,  ante,  p. 
351.  In  the  goods  of  Harding, 
L.  R.  2  P.  &  D,  394. 

(o)  Cart  V.  Rees,  cited  in  Squib 
V.  Wyn,  1  P.  "Wm?.  381.  Hum- 
phrey V.  Bullen,  1  Atk.  458.  S.  C. 
1 1  Vin.  Abr.  86.  Elliott  v.  Collier, 
3  Atk.  526.  See  ante,  pp.  349, 
350,  as  to  the  person  entitled  to 
the  grant  of  such  an  administra- 
tion. 

(p)  Outteridge  v.  Stihvell,  1  M. 

&  K.  480.      Ante,  p.  351.     IIow- 
3  c  2 
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It  is  obvious,  that  in  all  the  instances  above  stated,  wherd 
the  wife's  right  by  survivorship,  in  case  of  her  outliving  hei 
husband,  would  be  barred  by  his  having  reduced  her  choiei 
in  action  into  possession  in  his  lifetime,  there,  in  the  evenj 
of  bis  surviving  her,  he  may  bring  an  action  respecting  sucU 
choaea  in  action  in  his  individual  character,  and  must  no| 
sue  as  the  administrator  of  his  wife. 

Thus  where  on  a  bond  to  the  wife,  dum  sola,  the  husband 
gives  a  letter  to  another  to  receive  the  money,  who  reueiveJ 
it,  and  then  the  wife  dies,  the  husband  shall  bring  an  action 
to  recover  it  from  the  receiver,  individually,  and  not  as  hij 
wife's  administrator  (q).  So  where  a  legacy  was  left  to 
feme  sole,  who  afterwards  married,  and  then  the  husband 
and  wife  gave  a  letter  of  attorney  to  another  to  receive  thj 
money,  who  received  it,  and  afterwards  the  wife  died,  and 
then  the  husband  died  ;  it  was  held  that  the  action  was  weU 
brought  by  the  husband's  administrator  :  because  the  receipf 
changed  the  property  to  the  husband  alone  (r). 

If  the  wife  be  a  mortga^^ee  in  fee,  the  husband  survivind 
her  will  be  entitled  to  the  mortgage,  as  her  administrator 
and  the  heir  will  be  a  trustee  for  him.  This  was  admitted 
in  Turner  v.  Crane  (a),  where,  however,  the  heir  was  held 


ever,  in  Loy  v,  Duckett,  1  Cr.  & 
Ph.  312,  Lord  Cottenham  said  that 
Sir  J.  Leach's  view  was  more  cor- 
rect than  Lord  Brougham's ;  be- 
cause it  would  follow  from  Lord 
Brougham's,  that  even  where  an 
executor  had  asserted  to  a  legacy, 
he  might  still  sue  for  the  fund,  out 
of  which  the  legacy  was  to  be  paid, 
on  the  strength  of  his  legal  title, 
without  making  the  legatee  a 
party ;  which  would,  in  fact,  be 
administering  the  fund  in  the  ab- 
sence of  the  owner.  See  also  Pen- 
nington V.  Buckley,  6  Hare,  4&9, 
by  Wigram,  V.-C.  Att.-Gen.  v. 
Partington,  3  Hurlst.  &  C.  206, 


L.  R.  4  H.  L.  100,    Ante,  p.  351.; 

(q)  Huntley  ".  Grittth,  Mood 
452.  So,  Fry,  J.,  following  th^ 
case,  held  the  receipt  by  an  agen 
appointed  by  the  husband  and 
wife  of  money  forming  part  of  ih 
estate  of  an  intestate,  of  which  tlij 
wife  was  administratrix,  amounte 
to  a  reduction  into  possession  b| 
the  husband  of  the  wife's  distribu 
tive  share  of  the  money; 
Barber,  11  C.  D.  442.  See  alsj 
Fleet  V.  Perrins,  L.  R.  4  Q.  B.  50^ 

(r)  Ibid, 

(»)  1  Vem.  170.    1  Roper,  Huslj 
&  Wife,  205,  2nd  edit. 


'& 
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imtitled,  on  the  ground  that  there  was  no  covenant  for  pay- 
liient,  a  distinction  which  does  not  now  prevail  {t). 

In  a  case  where  the  wife  and  her  second  husband  de- 
liised  lands,  which  she  held  in  dower  from  her  first  husband, 
br  a  term  of  years,  reserving  a  rent ;  the  rent  became  in 
Isrear,  and  the  wife  died ;  her  second  husband  was  held 
ItDtitled  to  the  arrears,  and  not  the  heir  of  the  first  husband, 
liho  could  not  claim  them,  sirce  he  was  a  stianger  to  the 
|ltt8e(u). 

It  must  be  observed,  that,  at  common  law,  if  a  feme  sole 
Ins  seised  of  a  rent  service,  charge,  or  seek,  in  fee,  fee  tail, 
In  for  life,  which  was  behind  and  unpaid ;  and  she  took 
id,  and  tho  rent  was  behind  again,  and  then  the  wife 
lied;  the  husband  should  not  have  the  arrears  grown  due 
Ik/or:  the  marriage,  but  for  those  become  due  during  the 
|(OTerturc,  the  husband  might  have  had  an  action  of  debt  (x). 
by  the  statute  32  Hen.  VIII.  c.  37,  s.  3,  if  the  husband 
ImmTe  the  wife,  he  shall  have  the  arrears  incurred,  as  well 
|kfore  the  marriage,  as  after  (t/). 

So  if  a  husband  be  seised  of  an  advowson  in  right  of 

jiiswife,  and  the  church  become  void  during  the  coverture, 

le  wife  shall  have  quare  impedit,  if  she  survive  him,  and 

lie  husband,   if  he   survive  her  (z) ;  even  though  he,   by 

of  her  having  had  no  issue,   be  not  tenant  by  the 

it«8y  (a) :  but  if  the  church  fell  void  before  the  cover- 

|iiiTe,  the  husband  cannot  bring  a  auare  impedit  if  he  survive 

4). 

In  those  cases,  when  it  is  said,  that  the  husband  cannot 

lit  common  law  recover  the  arrears  of  rent  due  before  the 

liarriage,  and  that  he  cannot  now  have  a  quare  impedit  for 

I  presentation  which  fell  vacant  before  coverture,  it  must 


)  See  ante,  p.  602. 
i)  2  Bro.  204,  6.  tit.  Rents,  pi. 
1  Roper,  Husb.  &  Wife,  20C, 

Pd  edit. 

(')  Co.  Lit.  162,  b.  361,  6.     So 
l»  tin  arrears  of  an  onnuity  to 


the  wife  :  Anon.  Owen,  3. 
(y)  Co.  Lit.  351,  6. 
(z)  Co.  Lit.  361,  b. 
(a)  Wats.  C.  L.  71,  72. 
(ft)  Co.  Lit.  361,  b. 
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be  understood  (it  is  submitted),  that  he  cannot  claim  tlior 
as  a  marital  right  in  his  individual  character:  because  \\ 
seems  clear,  that,  as  her  administrator,  ho  might  at  commoii 
law  have  recovered  the  rent  (as  soon  as  the  estate  of  freehola 
was  determined),  in  the  former  case,  and  may  now  maintaiii 
a  quare  impedit  in  the  latter.  The  reason  given  by  Lori 
Coke  against  the  right  of  the  husband,  is,  that  the  arrearj 
of  rent  and  the  void  church  were  merely  in  action  beforj 
the  marriage  (c) :  Hence  it  should  follow,  that,  like  all  othel 
chosea  in  action  not  reduced  into  possession,  though  they  DA 
not  belong  to  the  surviving  husband  jure  mariti,  they  will  gi 
to  him  as  his  wife's  administrator  (d). 

If,  previously  to  the  marriage,  the  wife  obtained  a  judgl 
meut  and  then  she  and  her  husband  sue  out  a  scire  facki 
and  have  an  award  of  execution,  but,  before  execution,  thJ 
wife  dies ;  the  husband  shall  not  proceed  as  her  adminisi 
trator,  but  may  sue  out  a  new  scire  facias  by  survivorshii 
in  his  individual  character  {e).  So  in  the  case  of  Forkl 
V.  Phipps  (/),  there  was  a  decree  of  a  Court  of  Equity,  thai 
one-sixth  share  of  a  residue,  to  which  the  wife  was  entitledj 
should  be  paid  to  her  and  her  husband :  The  wife  died  beforl 
the  money  was  received,  and  her  husband  being  the  surl 
vivor,  it  was  determined  that  he  should  take  the  monej 
under  the  decree  by  survivorship,  and  not  as  his  wife's  admil 
nistrator,  so  as  to  render  the  fund  liable  in  his  hands  t(j 
her  debts. 

A  singrlar  case  arose  as  to  the  husband's  rights,  as  surJ 

vivor,  to  his  wife's  reversionary  choses  in  action.    A  womaij 

a°rev,!reiona  "^  ^^°  ^^^  entitled  to  a  pecuniary  legacy,  as  one  of  severa 

chose  in  action,  joint-tenants  in  reversion  after  the  death  of  a  tenant  for  lifJ 

of  the  fund,   married,  and    then    predeceased   the  tenani 

for  life :  The  question    was,    whether,    on    the   death  o| 


Husband  not 
entitled  where 
wife  died 


' 

S^l 

'■A          ^       '                      ? 

_^^B 

Hf^''  '^H^^^H 

i 

%      a 

'iL   ^SESP 

Sic 

j^H 

*•; 

(c)  Co.  Lit.  3B1,  b. 

(rf)  Att.-Gen.  v,  Partington,  3 
Hurlst.  &  C.  205.    Accord. 

(c)  Woodyer  v.  Qresham,  1  Salk. 
116.     See  post,  Pt.  il.  Bk.  III.  Cli. 


IV.  as  to  proceedings  in  lieu  o| 
scire  facias. 

(/)  1  Eden,  Rep.  502.  Seeala 
Hore  V.  Woulfe,  2  Ball  &  Beat] 
424. 
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the  tenant  for  life,  the  wife's  share  should  go  to  the  surviv- 
ing joint-tenants  or  to  her  hushand:  and  Turner,  V.-C, 
decided  in  favour  of  the  joint-tenants :  His  Honour  held  that, 
1 18  the  wife's  interest  was  reversionary,  the  title  of  the 
sband  could  not  arise  till  after  her  death  iu  his  lifetime ; 
I  ind  that  the  '^ase,  therefore,  did  not  fall  within  the  principle 
of  the  rule  as  to  chattels  personal,  but  within  that  as  to 
chattels  real ;  and  according  to  the  latter  rule  (g),  as  the  pro- 
perty did  not  vest  in  the  husband,  the  joint-tenancy  was  not 
severed  by  the  marriage,  but  continued  till  the  death  of  his 
fifj ;  and  then  the  elder  title  of  the  other  joint-tenants  by 
survivorship  prevailed  (h). 
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(j)  See  ante,  p.  612,  note  (m). 

[h)  In  the  Trusts  of  Barton's 

I  Will,  10  Hare,  12.    Armstrong  v. 

Annstrong,  L.  R.  7  Eq.  518.    And 

ijie  same  would  be  the  case  though 

liie  choie  in  action  wero  not  rever- 


sionary  if  it  had  not  been  reduced 
into  possession  by  the  husband. 
See  Ee  Butler,  38  C.  D.  286,  dis- 
approving Baillie  v.  Trehame,  17 
C.  D.  388. 


m 


proceedings  in  lieu  ol 
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Actions  for 
torts  done  in 
the  executor's 
time. 


CHAPTER    THE    SECOND. 

TO  WHAT  CHOSES  IN  ACTION  THE  EXECUTOR  OR  ADMINISTRATOR 
IS  ENTITLED,  WHERE  THE  ACTION  ACCRUES  AFTER  THE  DEATB 
OF  THE  TESTATOR  OR  INTESTATE. 

IT  is  uow  proposed  to  consider  in  what  cases  an  executor  on 
administrator  may  sue,  where  the  cause  of  action  accrues  afteq 
the  decease  of  the  testator  or  intestate. 

Upon  the  death  of  the  testator  or  intestate,  if  any  injury  \a 
afterwards  done  to  his  goods  and  chattels,  the  executor  oq 
administrator  may  bring  an  action  for  damages  for  tbe  tort : 
And,  under  such  circumstaucos,  he  has  his  option,  either  toj 
sue  in  his  representative  capacity,  and  declare  as  executor  oij 
administrator,  or  to  bring  the  action  in  his  own  name,  and  in 
his  individual  character. 

This  right  of  action,  and  option  as  to  the  form  in  whicb 
it  shall  be  brought,  exists  in  the  executor  or  administrator,! 
whether  he  has  ever  had  actual  possession  of  the  property 
or  not.  Mr.  Justice  BuUer,  indeed,  in  Cockerill  v.  Kynas-l 
ton  (a),  laid  down,  that  if  the  goods,  which  were  the  subject! 
of  the  action,  were  never  in  the  actual  possession  of  thel 
executor  or  administrator,  it  is  absolutely  necessary  for  himl 
to  declare  in  that  character  :  But  that  opinion  has  been! 
since  frequently  overruled  (b) :  For  it  is  a  rule  of  law,  tbatl 
the  property  of  personal  chattels  draws  to  it  the  ^JossfssionJ 
so  that  the  owner  may  bring  either  trespass  or  trover  at  hisj 
election  against  any  stranger  who  takes  them  away  (c) 
Now  on  the  death  of  the  testator  or  intestate,  his  execntorsl 
or  administrators  are,  in  point  of  law,  the  owners  of  thel 
goods  which  belonged  to  him ;  and  consequently  whether  in  I 
actual  possession  of  them,  or  not,  before  the  tort  committed, 


(a)  4  T.  R.  277,  281. 
(6)  BoUnrd  v.  Spencer,  7  T.  R. 
.358.    Hollis  V.  Sniitli,  10  En»t,  294. 


Qrimstend  v,  Shirley,  2  Taunt.  11' 

(c)  Bro.  Trespass,  .303.    Hudson  | 
r.  Hndfon,  T.ntcli.  2M. 


ill.  11.]    Actions  accruing  to  the  Executor. 

iiey  may  declare,  as  any  other  person  may,  upon  their  own 
property,  when  wrongfully  damaged  by  another  {d). 
Therefore  executors  or  administrators  may  maintain  tres- 
pass for  taking  away  the  goods  of  the  testator  or  intestate 
ifter  his  death,  either  in  their  own  name,  or  in  their  repre- 
jentative  character,  whether  they  were  ever  actually  pos- 
sessed of  them  or  not  (e).  And  if  they  sue  as  executors  or 
idministrators,  they  may  either  declare  that  the  deceased  was 
possessed  of  the  goods  and  the  trespass  committed  after  his 
death  to  the  damage  of  the  executors  or  administrators  (/) ; 
or  as  the  property  in  the  goods  draws  to  it  the  possession  in 
liw,  they  may  declare  on  their  own  possession  as  executors  {g). 
So  with  respect  to  the  action  of  trover,  if  the  goods  of  the 
testator  are  taker,  and  converted  after  his  death,  and  before 
the  executor  bus  obtained  possession  of  them,  he  may  either 
liring  an  action  in  his  own  name,  without  alleging  himself 
|aecutor  (ft),  or  he  may  sue  as  executor,  and  declare  either 
Ibtthe  testator  was  possessed  of  the  goods  and  the  c?efendant 
ifter  his  death  converted  them  (i),  or  he  may  allege  that  he 
kimself  was  possessed  as  executor,  and  the  defendant  con- 
itrted  them  Qi), 
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in,  Lntcli.  2M. 


MHollis  V.  Smith,   10    East, 

35, 

(()  Adams  v.  Cheverel,  Cro.  Jac. 

113, 

|(/)Cro.  Jac.  il3. 

Ij)  2  Saund.  47  n.,  note  to  Wil- 

nham  v.  Snow. 

Hole  V.  Kin^',  Com.  Rep. 
1163.  Jenkins  v,  Flombe,  6  Mod. 
ISl, 

(i)  Hudson  V.   Hudson,  Latcli. 

k 

I  Anon.  Comberb.  461.  2 
1(1.  47  n.,  note  to  Wilbrabara 
low.    Thus,  in  Fraser  v.  The 

nuBea  Canal  Company,  1  Adol. 

[  EIL  354,  the  mortgagee  of  the 
!  of  a  colliery,  together  with 
machinery   and    barges    be- 


longing thereto,  died  before  the  day 
of  redemption :  After  his  death, 
the  mortgagor,  who  had  remained 
in  possession,  made  default  in  the 
payment  of  the  mortgage  debt, 
but  was  not  dispossessed  by  the 
administrator  of  the  mortgagee  : 
The  mortgagor  subsequently  de- 
mised the  mortgaged  property  to 
a  third  party,  who  took  possession 
under  such  demise,  and  put  his 
name  on  the  barges  :  During  such 
possession,  the  barges,  together 
>yith  a  quantity  of  coal,  the  pro- 
duce of  the  colliery,  were  illegally 
seized  by  the  defendants  for  tolls 
due  from  the  mortgagor's  lessee  : 
And  it  was  held,  that  the  plaintiff, 
as    administrator,    had   sufficient 


r 


I 
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It  has  already  appeared  that  an  executor  or  administratoJ 
may  maintain  these  actions,  although  the  injury  was  doin 
before  probate  or  administration  granted  {I). 

An  executor,  as  such^  may  maintain  quarc  mpe(Ut,hn 
disturbance  in  his  own  time  (wi),  or  ejectment,  where  tlid 
testator  had  a  lease  for  years,  or  from  year  to  year,  upon  an 
ouster  after  his  death  («). 


^ 


•'i^i 


Actions  on  So  With  respect  to  matters  of  contract,  it  has  been  do 

contractH  .t    ••     •  .  ^  -i  i 

inado  with  tho   cided,  in  a  variety  of  modern  cases,  that  an  executor  o\ 
cxocu  r.  administrator  may  sue  as  such,  as  well  as  in  his  own  namej 

upon  a  contract  made  with  him  in  his  representative  chaj 
racter :  And  this  he  may  do,  not  only  in  cases  where  thj 
consideration   flows  from  the   deceased,  but  also  in  case 
where  the  consideration  flows  directly  from  himself  as  execa 
tor.     Thus  an  executor  may  declare,  as  such,  in  assumpsii 
not  only  on  an  account  stated  with  him  as  executor  conceni 
ing  money  due  to  the  testator  from  the  defendant,  but  also  o| 
an  account  stated  with  him  as  executor,  concernimj  }m\^ 
due  to  him  as  executor  (a).    Again,  an  executor  may  maintaii 
an  action,  as  such,  for  money  lent  by  him  as  executor  (])]j 
So  where  money  belonging  to  the  estate  of  the  testator 
received  after  his  death,  the  executor  may  declare,  on  tb 
implied  assumpsit,  for  money  had  and  received  to  his  use  i 
executor  {q).     So  in  Ord  v.  Fenwick  (r),  it  was  held  that 
administratrix,  as  such,  may  maintain  assumpsit,  for  monej 
pttid  by  her  as  administratrix  to  the  use  of  the  defendantj 
And  Lord  Ellenborough  laid  down,  that  if  an  executor 


property  in  the  coal  raised  from 
the  mines  after  he  took  out  ad- 
ministration, and  in  the  barges 
marked  with  the  name  of  the 
mortgagor's  lessee,  to  maintain 
trover. 

(l)  Ante,  pp.  652,  553. 

(m)  Smallwood  v.  Bishop  of 
Coventry,  Cro.  Eliz.  207. 

(7i)  Slade's  case,  4    Co.   95,  a. 


Moreton's  case,  1  Ventr.  30. 
V.  Porter,  3  T.  R.  13. 

(o)  Needham  v.  Croke,  1  Freeij 
538.  Thompson  v.  Stent,  1  Tauij 
322. 

( p)  Webster  v.  Spencer,  3  B. 
A.  365. 

(g)   Foxwist    V.    Tremaine, 
Saund.  208. 

(r)  3  East,  103. 


istate.  [Pt.ii.  Bk.  iii«('li.  n.]    Actions  accniing  to  the  Executor'. 

id  on  the  obligation  of  the  testator,  who  had  become 
I  surety  for  a  joint  obligor,  and  is  thus  compelled  to  pay,  an 
iction  will  lie  by  the  executor,  as  such,  to  recover  the  money 
so  paid  («).     So  in  Clarke  v.  Hougham  (t),  it  was  held,  that 
I  where  an  administrator,  in  his  representative  character,  has 
d  that  which  he  ought  not,  he  may  in  the  same  character 
I  recover  it  back  again.    Again,  in  Cowell  v.  Watts  («),  it  was 
kided  that  an  action  may  be  maintained  by  an  adminis- 
tratrix, as  such,  for  goods   sold  and  delivered  by  her  as 
idministratrix  after  the  death  of  the  intestate.     So  in  the 
Use  of  Marshall  v.  Broadhurst  (x),  where  the  testator  had 
tgreed  to  do  certain  work,  and  died  before  the  work  was 
kgun,  and  the  executors  did  the  work,  using  the  materials 
I  of  the  testator,  and  then  brought  an  action,  declaring  in 
their  representative  character  for  work  and  labc-r  done, 
materials  found,  and  goods  sold  and  delivered  by  the  plaintiffs 
I  IS  executors ;  it  was  holden  by  the  Court  of  Exchequer,  that 
y  might  recover  the  value  of  the  materials ;   and  the 
[Court  seemed  to   be  further  of  opinion,  that  they  might 
recover  also  for  the  work  and  labour  as  executors.    And  in 
Editartis  v.  Grace  (y),  it  was  afterwards  sxpressly  decided  in 
I  the  same  Court,  that  an  executor  might  sue,  as  such,  for 
Iwrk  done  by  him  as  executor.     So  m  the  case  of  Aspinall 
\id  others  v.  Wake  (z),  where  the  plaintiffs,  being  executors, 
1  continued  to  work  the  leasehold  quarries  of  their  testator, 
lud  had  shipped  off  for  the  defendant,  from  time  to  time, 
largoes  of  stone,  partly  dug  before,  and  partly  after  the 
I  testator's  death,  and  the  defendant  had  accepted  bills,  for 
I  the  price  of  some  of  the  cargoes,  drawn  by  the  plaintiffs  as 
executors ;  it  was  held  that  they  might  well  s'le,  as  executors, 
tot  the  price  of  the  remainder  of  *he  cargoes.    And,  lastly, 
p  the  case  of  Werner  v.  Humphreys  {a),  where  a  coat  had 
n  ordered  by  the  defendant  of  a  tailor,  and  had  been  cut 
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Webster  v.  Spencer,  3  E. 


(«)  3  East,  105,  106, 

(0  2  B.  &  C.  149. 

(ii)  6  East,  405. 

(f)  1  Cromp.  &  Jerv.  403. 


(2/)  2  Mees.  &  W.  190. 
(2)  lOBingh.  51. 
(a)  2  M.  &  Gr.  853.     Moseley  v. 
Rendell,  L.  R.,  6  Q.  B.  338. 
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out  of  the  tailor's  own  cloth,  tacked  together  and  tried  on  in 
his  lifetime,  but  was  finished  and  delivered  after  his  death  by 
his  administratrix ;  it  was  held  that  she  could  not  sue  for  the 
price,  as  for  goods  sold  and  deliyered  by  the  intestate,  but 
that  the  proper  form  of  action  was  for  goods  sold  and  deUvered 
by  her  as  administratrix. 

So  with  respect  to  negotiable  instruments,  it  was  decided 
in  King  v.  Thorn  {b),  that  if  a  bill  be  indorsed  to  A.  and  B. 
as  executors,  they  may  declare  as  such,  in  an  action  against 
the  acceptor.  So  in  Partridge  v.  Court  (c),  it  was  held  that 
an  administrator  may  sue,  as  such,  on  a  promissory  note 
given  to  him  as  administrator  since  the  death  of  the  intes- 
tate. So  where  a  bill  of  exchange  was  indorsed  generally, 
but  delivered  to  S.  C,  as  administratrix  of  J.  C,  for  a  debt 
due  to  the  intestate,  and  S.  C.  died  intestate  after  the  bill 
became  due,  and  before  it  was  paid :  it  was  held,  in  Gather- 
wood  V.  Chabavd  (d),  that  the  administrator  de  bonis  non  of 
J.  C.  might  sue  upon  the  bill,  on  the  ground  that,  where  the 
cause  of  action  is  such  that  the  first  administrator  may  sue 
in  his  representative  character,  the  right  of  action  devolves  on 
the  administrator  de  bonis  non. 

The  principle  on  which  these  cases  was  decided  has  not 
been  settled  without  conflict.  Several  old  cases  may  be 
found,  in  which  it  was  considered  that  the  contracts  made 
with  an  executor  or  administrator  were  personal  to  him,  and 
that  he  must  sue  for  them  in  his  own  right,  and  not  in  bis 
representative  capacity :  and,  particularly,  in  the  instance  of 
negotiable  instruments^  it  was  conceived,  until  very  modern 
times,  that  if  an  executor  took  a  bill  or  note  from  a  debtor 
to  the  estate  of  his  testator,  a  new  debt  was  thereby  created, 
which  must  be  declared  on  as  such.  However,  the  rule 
may  now  be  regarded  as  firmly  established  by  the  later 
cases,  that  wherever  the  money  recovered  will  be  assets,  tbe 


(6)  1  Tr.  R.  487,  recognized  by 
Tyndall,  C. J...  in  Aspinall  v.  Wake, 
10  Bingh.  55. 


(c)  5  Price,  412,  confirmed  in 
error,  7  Price,  591. 

(d)  1  B.  &  C.  150. 
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executor  may  sue  for  it,  and  declare  in  his  representative 

I  character  (e). 
In  the  case  of  several  executors,  although  it  is  established 

I  by  these  authorities,  that  the  circumstance  of  the  money  to 
be  recovered  on  a  contract  being  assets  warrants  them  in 
suing  for  it  in  their  representative  character ;  yet  it  is  not 
establisheii  that  in  all  cases  where  the  money  recovered  would 
be  assets,  all  the  executors  may  join  in  suing  on  a  contract, 
Kbether  they  all  made  the  contract  or  not.     Thus  in  Heath 

\f.  Chilton  (/),  where  two  or  three  executors  (who  had  alone 

the  Will)  authorized  an   attorney  to  receive  rents 

to  the  estate  of  the  testator,  and  to  give  receipts  in 

I  their  names,  and  the  rents  were  received,  and  receipts  given 
accordingly ;  it  was  held,  that  the  three  executors  could  not 
jointly  sue  the  attorney  for  the  money,  unless  it  were  found 
br  the  jury,  that  the  two  contracted  with  him  on  account 
of  themselves  and  the  other  co-executor,  or  generally  on 
account  of  the  estate,  with  a  view  to  the  interference  of  the 
co-executor,  in  case  he  should  choose  to  take  a  part  in  the 

I  management  of  it. 
It  must  be  further  observed,  that  if  the  executor  or  ad- 

I  ministrator  takes  a  bond  from  a  simple  contract  debtor  to  the 

I  (State  of  the  deceased,  though  it  be  given  to  him  as  executor 
or  administrator,  it  should  seem  that  he  cannot  sue  in  his 
representative  capacity  on  such  bond;  because  the  effect  of 
the  bond  is  to  extinguish  the  simple  contract  debt,  creating  a 

I  sew  and  personal  obligation  of  a  higher  nature  (g). 
Where  an  agent  having  property  of  his  principal  in  his 
ands,  and  being  ignorant  of  the  death  of  his  principal,  for 

I  the  purpose  of  transmitting  the  propcty,  obtained  a  bill  of 
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6  Price,  412,  confirmed  inj 

7  Price,  591. 
1  B.  &  C.  150. 


WCowell  V.  Watts,  6  East, 
|«0,411,  412.  Heath  v.  Chilton, 
Jl2  M.  &  W.  637,  per  Parke,  B. 
JAibott  V.  Parfitt,  L.  R.  G  Q.  B. 
|346|  distinguishing  Bolingbroke  v, 
I  Kerr,  L.  R.  1  Ex.  222,  in  which 
jase  tlie  business  was  not  carried 
Ion  for  the  benefit  of  the  estate. 


As  to  set  oiT  in  these  cases,  see 
post,  Pt.  v.  Bk.  I.  Ch.  I.  and  ii. 

(/)  12  M.  &  W.  632. 

{(/)  Hosier  v.  Lord  Arundell,  3 
Bos.  &  Pu;i.  7.  Partridge  v.  Court, 
5  Price,  419,  420,  421.  Price  v. 
Moulton,  10  C.  B.  561. 
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exchange  for  the  value,  and  indorsed  it  specially  to  bii 
principal ;  it  was  held,  that  as  the  property,  for  which  M 
bill  was  remitted,  belonged  to  the  principal's  estate,  it  wai 
competent  to  his  administrator  to  elect  to  take  the  bill 
as  a  mode  of  payment,  that  the  property  vested  in  biiuj 
and  that  he  acquired  a  right  to  iue  upon  the  bill  in  tbaj 
character  {h). 

It  was  assumed  by  counsel,  in  arguing  against  the  rigbl 
of  the  executor  to  sue  as  such,  in  Clarke  v.  Hougham{i),  thai 
where  a  payment  by  an  executor  or  administrator  is  a  dexmX 
tavit,  the  personal  representative  can  only  sue  to  recover  il 
back  in  his  own  name :  But  Mr.  Justice  Bayley,  in  deliverinj 
his  judgment,  observed,  "  That  is  a  principle  to  whicb 
cannot  assent :  on  the  contrary,  when  he  discovers  that  hi 
has  in  his  representative  character  paid  that  which  he  ougiil 
not,  he  may  in  the  same  character  recover  it  again.  Tbl 
money  was  assets ;  and  if  the  suit  be  as  executor  or  admiDisj 
trator,  it  will  continue  assets ;  but  if  the  suit  be  in  the  in 
vidual  capacity,  the  demand  will  be  in  the  first  instancJ 
subject  to  a  set-off,  or  when  recovered  will  be  liable  to  thj 
plaintiff's  debts.  A  devastavit  is  a  wrong,  and  the  law  will 
not  compel  an  executor  to  persevere  in  a  wrong  "  (k). 

An  execute*  or  administrator  may  bring  an  action  on 
judgment   recovered   by  him  as  executor  or  administrator! 
and  he  may  sue  in  this  case  either  in  his  representatir^ 
character,  or  in  l;^.s  own  name  {I). 


(h)  Murray  v.  E.  I.  Company,  5 
B.  &  A.  204. 

(t)  2  B.  &  C.  149.    Ante,  p.  763. 

(A)  2  B.  &  C.  155.  But  in  the 
case  of  Munt,  Executors,  &c.,  v. 
Stokes,  the  testator  having  bor- 
rowed money  on  n  respondentui 
contract,  prohibited  by  the  laws  of 
this  country,  bis  executors,  the 
plaintiffs,  refunded  the  money  to 
the  lenders,  the  defendants ;  the 
Court    held,    that    the  executors 


could  not  maintain  an  action  fJ 
money  had  and  received  to  recovJ 
back  this  money,  not\vithstan(lii[ 
the  defendants  could  not  compi 
them  to  pay  it ;  and  Buller, 
said,  that  even  if  the  plaiiitili 
were  entitled  to  recover,  tlia 
should  have  declared  ii.  their  m 
right,  and  not  as  executors ;  | 
T.  R.  561. 

(0  Crawford  v.  Whittal,  Doiij| 
4,  n.  (1). 


•i 
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Claims  by  or  against  an  executor  or  administrator  as  such, 
Iniy  be  joined  with  claims  by  or  against  him  personally, 
Iprovided  the  last-mentioned  claims  are  alleged  to  arise  with 
Inference  to  the  estate  in  respect  of  which  the  plaintiff  or 
Ijefendant  sues  or  is  sued  as  executor  or  administrator  (m). 


In  the  above  cases  of  contract,  the  promise  sued  upon  by  Suits  accruing 
Itbe  executor  was  expressly  or  impliedly  made  to  himself  in  executor  on 
litis  representative  character ;  but  it  is  clear,  that  in  many  ^""h'^stotor.  * 
loses  an  action  on  which  the  deceased  himself  could  not  have 

d,  may  accrue  to  the  executor  or  administrator  in  his  own 
Itjine,  upon  a  contract  made  with  the  testator  or  intestate  in 
litis  lifetime. 

It  has  already  appeared,  that  where  a  cause  of  action 
liccrued  in  the  lifetime  of  the  testator  on  a  contract  made 
llohim,  without  naming  his  executors,  or  to  him  and  his 
Imigns,  such  chose  in  action,  generally  speaking,  is  trans- 
littitted  to  the  executor  (n) :  And  the  executor  will  also  be 
lentitled  to  sue  on  such  a  contract,  although  the  action  does 
litot  accrue  till  after  the  death  of  the  testa*  jr.  Tlius,  if  A. 
Itovenants  with  B.  to  make  him  a  lease  of  certain  land  by 
Isich  a  day,  and  B.  dies  before  the  day,  and  before  any  lease 
Imsde,  if  A.  refuse  to  grant  the  lease,  when  the  day  arrives, 
Itothe  executor  of  B.,  the  executor  shall  have  an  action  as 
Inch  on  the  covenant  (o).  So  in  the  case  of  Husband  v. 
Ihllard  {p),&  father  possessed  of  a  term  for  years,  held  of  the 
purch,  and  renewable  every  seven  years,  assigned  this  lease 
Itobis  son  in  trust  for  himself  for  life,  remainder  in  trust  for 
Itlie  SOD,  his  executors,  administrators,  and  assigns,  and  the 
[lather  covenanted  to  renew  the   lease  every  seven  years  as 

g  as  he  should  live ;   the  son  died,  and  the  aeveu  years 


i^^'-:'l 


(m)  Rules  of  the  Supreme  Court, 

983,  Ord.  XVIII.,  -ule  5.  This 
|nile,  it   seems,   does  not    apply 

'  counterclaims.  Macdonald  v. 
|Carrington,  4  C.  P.  D.  28. 

;«)  Ante,  p.  097. 


(o)  Chapman  v.  Dalton,  Plowd. 
286.  Wentw.  OS.  Ex.  188,  14th 
edit. 

(p)  Cited  in  Bandal  v.  Bandal, 
2  P.  Wms.  467, 
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passed,  upon  which  the  executors  of  the  son  brought  a  bii 
to  compel  the  father  to  renew  the  lease  at  his  own  expeDse; 
and  it  was  decreed  accordingly. 

So  if  A.  covenant  to  grant  a  lease  to  I.  S.  and  his  assifin 
by  Christmas,  and  I.  S.  dies  before  that  time,  and  before  tli( 
grant  of  the  lease,  it  must  be  made  to  his  executors,  as  hii 
assigns,  or  they  may  bring  covenant  (q).  So  if  a  contract  1( 
deliver  a  horse  on  a  given  day  to  B.,  or  his  assigns,  if  B.  dif 
before  the  day  limited  for  the  delivery  of  the  horse,  hi 
executor  may  maintain  an  action  on  the  contract,  if  A 
refuse  to  deliver  the  horse  to  him,  because,  by  law,  bo  is  tin 
assignee  of  B.  for  such  a  purpose,  and  represents  his  persoi 
as  to  receiving  any  chattels  real  or  personal  (r) :  although  i 
A.  in  his  lifetime  had  appointed  I.  S.  to  receive  the  horse 
I.  3.  would  have  been  entitled  as  assignee  in  deed  (s).  sJ 
if  a  man  be  bound  to  deliver  a  true  rental,  &c.,  to  1.  N.,oj 
his  assignee,  at  the  end  of  twenty  years,  and  he  makes  ad 
executor,  and  dies  before  the  end  of  twenty  years,  there  M 
obligee  is  bound  to  deliver  a  true  rental  to  the  executor;  h\ 
he  is  an  assignee  in  law  (t).  So  where  one  was  bound 
stand  to  the  award  of  two  arbitrators,  who  awarded  that  tbj 
party  should  pay  unto  a  stranger,  or  his  assigns,  2002.  befori 
such  a  day ;  the  stranger  before  the  day  died,  and  B,  tool 
letters  of  administration :  it  was  the  opinion  of  the  wbolj 
Court  that  the  money  should  be  paid  to  the  administrator] 
for  he  is  assignee :  and  by  Gawdy,  J. :  If  the  word  assignej 
had  been  left  out,  yet  the  payment  ought  to  be  made  to  tlij 
administrator:  qiiod  Coke  affi,rmavit{u). 

But  where  the  condition  of  an  obligation  is,  that  if  thl 
obligor  pay  202.  to  such  a  person  as  the  obligee  by  his  laJ 
Will  in  writing  shall  appoint  it  to  be  paid,  then  the  obligaj 
tion  to  be  void  ;  if  the  obligee  appoint  no  person  to  whoa 
it  shall  be  paid,  but  makes  his  last  Will,  and  makes  executor^ 


(</)  Weutw.  Off.  Ex.  215,  14t}i 
edit.  Vin.  Abr.  Executoru  (X.), 
pi.  10. 

(r)  Chapinun  v.  Daltoii,  Plowd. 


388. 
(«)  Ibid. 

(t)  Bro.  Abr.  tit.  Deputy, 
(u)  Anon.  1  Leon.  31C, 


h.  u.]     Actions  accruing  to  the  Executor. 


769 


se  at  liis  own  expense] 

to  I.  S.  and  his  assim 
lat  time,  and  before  tli^ 
to  bis  executors,  as  hi^ 
q).    So  if  a  contract  to 
or  his  assigns,  if  B.  di^ 
[very  of  the  horse,  bij 
on  the  contract,  if  A 
cause,  by  law,  ho  is  tlij 
d  represents  his  persoi 
ersonal  (r)  :  although 
S.  to  receive  the  liorsej 
isignee  in  deed(s).    SJ 
rental,  &c.,  tol.  N.,o 
years,  and  he  makes  aij 
'  twenty  years,  tbere  tlij 
ital  to  the  executor;  foj 
rhere  one  was  bound 
■8,  who  awarded  that  t 
his  assigns,  2001  befor 
0  day  died,  and  B.  tool 
le  opinion  of  the  wholl 
id  to  the  administrator] 

:  If  the  word  assig: 
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(bligation  is,  that  if  thj 
IB  the  obligee  by  his  las 
be  paid,  then  the  oblig* 
oint  no  person  to  wboi 
Vill,  and  makes  executor 


Ibid. 

Bro.  Abv.  tit.  Deputy. 

Anon.  1  Leon.  310. 


jiereby,  yet  the  20^  shall  not  be  paid  to  the  executors; 
Ik  here  it  appear^  that  this  was  to  have  been  paid  to  an 
Itssignee  in  deed,  to  be  made  by  the  obligee  by  his  appoint- 
loieut,  and  not  to  an  assignee  in  law  (:r).  The  law  will  never 
lieek  out  an  assignee  in  law,  when  there  may  be  an  assignee 
liiifact(y). 

Lil:ewise  a  light  to  sue,  which  never  existed  in  the  testator 
Itr  intestate,  may  accrue  to  the  executor  or  administrator 
hy  remainder :  as  where  a  lease  is  made  to  B.  for  life,  the 
liempinder  to  bis  executors  for  years  (s),  or  where  a  lease  for 
is  bequeathed  by  Will  to  A.  for  life  and  afterwards  to 
IB,,  who  dies  before  A. ;  although  B.  never  had  the  term  in 
pim,  yet  it  shall  devolve  on  his  executors,  who  may  maintain 
[inaction  in  respect  of  it  (a). 

So  a  suit  may  accrue  in  the  time  of  the  executor  or 
jdministrator  by  reason  of  a  condition  made  to  the  deceased. 
-As  where  cattle,  plate,  or  other  chattels,  were  granted  by 
lie  testator  upon  condition  that  if  A.  did  not  pay  such  a 
ram  of  money,  or  do  some  other  act  as  the  testator  appointed, 
ft,  and  this  condition  is  not  performed  after  the  testator's 
ieath,  now  is  the  chattel  come  back  to  the  executor,  and 
|ie  may  maintain  an  action  respecting  it :  So  where  the 
wndition  is  that  the  testator  or  his  executors  shall  pay  the 
Bouey  to  avoid  the  grant ;  as  where  he  pledges  a  jewel  or  a 
kiece  of  plate,  and  before  the  day  limited  for  payment,  ho 
pes,  his  executor  is  entitled  to  redeem  at  the  day  and  place 
^pointed  (6). 

If  no  time  be  set  for  the  redemption  of  the  pledge,  it  has 
ieen  laid  down  that  the  pledgor  must  redeem  during  bis 
p,  and  his  executors  cannot  redeem  (c).     But  the  pledgor 


Suits  accruing 
to  executors 
by  remainder. 


Suits  accruing 
to  executor 
by  reason  of 
conditions 
made  to 
testator : 


in  what  cases 
the  executor 
of  the  pledgor 
may  redeem. 


W  1  Roll.  Abr.  916.     Execu- 
h(X.),pl.2. 

|(y)  Qoodall'a  case,  5  Co.  97,  a.  ; 
|»t  see  Chapman  v.  Dalton,  Plowd. 
Ante,  p.  768. 

WWeutw.  Off.  Ex.  189,  14th 
jlit.  Co.  Lit.  64,  b.    Ante,  p.  614, 

ff.E.— VOL.   I. 


(a)  Wentw.  O'f.  Ex.  181,  14tli 
edit. 

(Jj)  Wentw.  Off.  Ex.  181,  14th 
edit.  Toller,  164.  Buc.  Abr.  .Bail- 
ment (B.). 

(c)  RAtcliff  V.  Davief<,  1  Bulstr. 
29.  Kemp  v.  Wcstbrook,  1  Ves. 
Sen.  278,  l)y  Lord  Ilardwicke 
'  8    D 


/'IC''. 


770  Of  the  Quantity  of  an  Executor's  Estate.  [Pt.  ii.  Bk.  iii 

is  uot  confined  to  the  lifetime  of  the  pledgee  (d).    The  tendeij 
should  be  to  the  executor  of  the  pledgee  (e). 


Bac.  Abr.  Bailment  (B.).  But  in 
the  book  last  cited  a  query  is 
added,  whether  Equity  would  not 
relieve,  unless  it  was  clearly 
proved  that  in  case  of  death  the 
benefit  of  redemption  was  to  be 
lost.  And  it  is  laid  down  by  an 
eminent  writer,  that  the  personal 
representatives  of  the  pledgor  may 


redeem,  unless  he  was  called  upon 
by  the  pledgee  to  do  so.  Storv'i 
Equity,  §  1032.  See  also  Story  ou 
BaUments,  §  348. 

(d)  1  BiUst.  29.  Cro.  Jac.  244J 
3  Salk.  267.  Bac.  Abr.  Bailment 
(B.). 

(e)  Ibid. 
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CHAPTER  THE  THIRD. 

lor  THE  TITLE  OF  AN  EXECUTOR  OR  ADMINISTRATOR  TO  THE 
EXECUTORY  AND  CONTINGENT  INTERESTS  OP  THE  TESTATOR 
OB  INTESTATE. 

CONTINGENT  and  executory  interests,  whether  in  real  or 
v  onal  estate,  are  transmissible  to  the  representative  of  a 
farty  dying  before  the  contingency,  upon  which  they  depend, 
tikes  effect  (a). 

Thus  in  Pinbury  v.  Elkin  (h),  the  testator,  in  case  his  wife 
ioald  die  without  issue  by  him,  then,  after  her  decease, 
Kive  80/.  to  his  brother ;  after  the  testator's  death,  the 
bther  died  in  the  lifetime  of  the  widow,  who  afterwards 
M  without  leaving  any  issue :  The  Court  (Lord  Maccles- 
ield)  held  that  this  possibility  devolved  to  the  executors  of 
llie  brother,  though  he  died  before  the  contingency  happened ; 
ud  decreed  the  legacy  accordingly  with  interest  from  the 
lidow's  death. 

So  in  Ki ', '  V.  Withers  (c),  the  testator  devised  land  to  his 
ioqB.;  It ,  i}  hj  should  die  without  issue  male  of  his  body, 
ibeQ  living,  u  t  lich  might  be  afterwards  born,  that  then 
ills  daughter  shoaid  receive  at  her  age  of  twenty-one,  or  day 
i  marriage,  which  should  first  happen,  the  sum  of  3,6002. 
(over  and  above  a  portion  bequeathed  to  her) ;  but  in  case 
liie  contingency  of  the  said  son's  dying  should  not  happen 
kfore  his  daut^hter's  said  age,  or  day  of  marriage,  that  then 
k  should  receive  that  sum  whenever  such  contingency 
happen;  and  charged  the  said  legacy  or  portion  on 


J  (ii)  Fearne,  Coating.  Rem.  554. 
llSauad.  388  ».,  note  to  Purefoy 
|t  Rogers.    See  also  stat.  1  Vict. 


c.  26  (the  Wills  Act),  s.  3. 
(6)  1  P.  Wms.  564. 
(c)  Cas.  temp.  Tolb.  117. 
3  D  2 
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the  real  estate :  The  daughter  married,  having  attained  her 
age  of  twenty-one,  and  died  in  the  lifetime  of  her  brother 
B.,  who  afterwards  died  without  issue  male  :  Lord  Talbot 
decreed,  that  the  legacy  should  be  raised  for  the  benefit  of 
the  administrator  (the  husband)  of  the  daughter:  and  he 
held,  that  though  it  did  not  absolutely  vest,  because  it  might  I 
never  arise,  yet  it  so  far  vested  as  to  be  transmissible  to  the 
representative.  This  decree  was  afterwards  affirmed  in  the  I 
House  of  Lords. 

In  Ckaimcey  v.  Graydon  (d),    legacies   were  devised  to  I 
children,  to  be  transferred  to  them  at  their  respective  ages 
of  twenty-one,  or  days  of  marriage ;  and  in  case  any  of  them 
should  die  under  that  age,  or  marry  without  consent,  &c., 
his  or  her  share  should  go  to  the  others   at  their  ages  of  I 
twenty-one:    Lord  Hardwicke  held,  that  a  share  accruing 
by  the  forfeiture  of  a  child's  marrying  without  consent  vested 
in  another  who  attained  twenty-one,  but  died  before  such  I 
forfeiture,  so  as  to  entitle  the  personal  representative  of  such 
deceased  child  to  an « equal  share  thereof,  with  the  other] 
surviving  children ;  for  (said  he)  where  either  real  or  persoualj 
estate  is  given  upon  a  contingency,  and  that  contingency  docs  I 
not  take  effect  in  the  lifetime  of  the  devisee,  yet  if  real,  his  I 
heir,  anJ  if  personal,  his  executor,  will  be  entitled  to  it ;  for! 
though  in  law  a  possibility  is  not  assignable,  yet  in  equity, 
where  it  is  done  for  a  valuable  consideration,  it  has  been  helJJ 
to  be  assignable,  and  is  transmissible  to  the  representative  of| 
the  devisee. 

So  in  Peck  v.  Parrott  (c),  B.,  in  consideration  of  natural! 
love  and  affection  for  her  niece,  and  to  secure  to  her  separatel 
use  her  personal  estate  after  her  own  decease,  granted  all  hon 
personal  estate  to  trustees  in  trust  for  herself  during  hen 
natural  life,  and  after  her  decease,  and  payment  of  her  debts 
and  funeral  expenses  in  trust  for  the  sole  and  separate  m 
of  her  niece  alone,  and  not  for  her  husband,  or  for  sucU 
person  as  she  should  appoint ;  the  niece  died  in  the  lifctina 


(d)  2  Atk.  616. 


(e)  1  Ves.  Sen.  236. 
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lofB. ;  and  after  B.'s  death,  her  (B.'s)  executor  and  residuary 
legatee  filed  his  bill  against  the  personal  representative  of 
tlie  niece,  for  this  personal  estate :  Lord  Hardwicke  said, 
that,  under  a  trust,  a  contingent  interest  might  go  to  the 
executor  or  administrator,  though  not  vested  in  the  person 
jaring  his  life  ;  and  that  in  the  same  manner  the  contingent 
interest  here  would  go  to  the  representative  of  the  niece ;  and 

I  accordingly  dismissed  the  bill. 
These  cases,  and  others  referred  to  in  the  note  below  (/) 

[establish  the  principle,  that  contingent  and  executory  inte- 
rests, though  they  do  not  vest  in  possession,  may  vest  in 
right  so  as  to  be  transmissible  to  executors  or  administrators. 
Bat  it  is  obvious  that  where  the  contingency,  upon  which 
the  interest  depends,  is,  the  endurance  of  the  life  of  the  party 
entitled  to  it  till  a  particular  period,  the  interest  itself  will 
be  extinguished  by  the  death  of  the  party  before  the  period 
arrives,  and  will  not  be  transmissible  to  his  executors  or 

I  administrators. 
This  consideration  leads  directly  to  that  portion  of  the 

[doctrine  of  Lapsed  Legacies,  which  has  reference  to  lapse 
occasioned  by  the  death  of  the  legatee  before  the  death  of  the 
testator,  or  before  any  other  period,  upon  the  arrival  of  which 
in  the  lifetime  of  the  legatee,  the  right  to  the  legacy  depends. 
Bat  it  will  be  convenient  to  postpone  the  investigation  of  this 

I  doctrine,  and  to  consider  it  hereafter,   together  with  the 
abject  of  Legacies  generally. 

It  may  be  observed  in  this  place,  that  the  executor  or  The  executor 
administrator  of  the  object  of  a  power  cannot  bo  an  appointee  "f  ^  power 
nnder  it :  Thus  where  a  husband  gives  his  wife  a  power  of  oj.nnot  be  an 

°  '^  api)umtee. 

appointment  of  a  fund  in  favour  of  his  children,  and  a  child 
dies  without  any  appointment  having  been  made  to  him,  no 
part  can  be  appointed  to  his  executor  or  administrator  (r/). 


(/)  Barnes  v.  Allen,  1  Bro.  C.  C. 
181.  3  Ves.  208.    Perry  v.  Woods, 
1 3  Veji  234.    Massey  v.  Hudson,  2 


Meriv.  130. 

(g)  Muddison  v.  Andrew,  1  Ves. 
Sen.  59. 


Ves.  Sen.  236. 
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CHAPTER  THE  FOURTH. 


Change  of 
parties  by 
death,  &c. 


OF   THE   CONTINUANCE    BY   THE    EXECUTOR    OR    ADMINISTRATOI 
OP   ACTIONS    COMi^ENCED    BY   THE    TESTATOR   OR   INTESTATE. 

J.  HE  practice  with  respect  to  the  continuance  of  suits  whci 
the  cause  of  action  survives  to  the  executor  or  administratoj 
of  the  deceased  is  now  regulated  hy  Order  XVH.  of  the  Rule 
of  the  Supreme  Court,  1883,  which  enacts : — 

"  Rule  1.  A  cause  or  matter  shall  not  hecomc  abated  bj 
reason  of  the  marriage,  death,  or  bankruptcy,  of  any  of  thj 
parties  if  the  cause  of  action  survive  or  continue,  and  sbal| 
not  become  defective  by  the  assignment,  creation,  or  devolu 
tion  of  any  estate  or  title  pendente  lite,  and,  whether  the  causJ 
of  action  survives  or  not,  there  shall  be  no  abatement  bj 
reason  of  the  death  of  either  party  between  the  verdict 
finding  of  the  ^ssues  of  fact  and  the  judgment,  but  the  jiidj^ 
ment  may  in  such  case  be  entered,  notwithstanding  thj 
death. 

2.  In  case  of  the  marriage,  death,  or  bankruptcy,  or  devc 
lution  of  estate  by  operation  of  law,  of  any  party  to  a  caus 
or  matter,  the  Court  or  a  Judge  may,  if  it  be  deemed  neces 
sary  for  the  complete  settlement  of  all  the  questions  involvcJ 
order  that  the  husband,  personal  representative,  trustee,  i 
other  successor  in  interest  (if  any)  of  such  party,  be  made  i 
party,  or  be  served  with  notice  in  such  manner  and  form 
hereinafter  prescribed,  and  on  such  terms  as  the  Court 
Judge  shall  think  just,  and  shall  make  such  order  for  th| 
disposal  of  the  cause  or  matter  as  may  be  just. 

8.  In  case  of  an  assignment,  creation,  or  devolution  of  anj 
estate  or  title  pendente  lite,  the  cause  or  matter  may 
continued  by,  or  against,  the  person  to,  or  upon  vhom,  suc| 
estate  or  title  has  come  or  devolved. 

4.  Where  by  reason  of  marriage,  death,  or  bankruptcy,  ol 
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I,  or  bankruptcy,  ol 


lioy  other  event  occurring  after  the  commencement  of  a  cause 
Igr  matter,  and  causing  a  chap^;^  or  transmission  of  interest 
lor  liability,  or  by  reason  of  any  person  interested  coming  into 
imstenee  after  the  commencement  of  the  cause  or  matter  it 
momes  necessary  or  desirable  that  any  person  not  already  a 
I  party  should  be  made  a  party,  or  that  any  person  already  a 
Ijiarty  should  be  made  a  party  in  another  capacity,  an  order 
llkit  the  proceedings  shall  be  carried  on  between  the  con- 
Idnuing  parties,  and  such  new  party  or  parties,  may  be 
lobtained  ex  parte,  on  application  to  the  Court  or  a  Judge, 
an  allegation  of  such  change  or  transmission  of  interest 
lor  liability,  or  of  such  person  interested  having  come  into 
I  distance. 

5.  An  order  obtained  as  in  the  last  preceding  rule  men- 
ioned  shall,  unless  the  Court  or  Judge  shall  otherwise  direct, 

lie  served  upon  the  continuing  party  or  parties  or  their  solici- 
jtors,  and  also  upon  each  such  new  party,  unless  the  person 
king  the  application  be  himself  the  only  new  party,  and  the 
Ider  shall  from  the  time  of  such  service,  subject  nevertheless 
llothe  next  two  following  Rules,  be  binding  on  the  persons 
lierved  therewith,  and  every  person  served  therewith  who  is 
liot  already  a  party  to  the  cause  or  matter  shall  be  bound  to 
ItDter  an  appearance  thereto  within  the  same  time  and  in  the 
Iwue  manner  as  if  he  had  been  served  with  a  writ  of 
liommons. 

6.  Where  any  person  who  is  under  no  disability,  or  under 
lio  disability  other  than  coverture,  or  being  undor  any  disa- 
Iffity  other  than  coverture,  but  having  a  guardian  ad  litem  in 
lie  cause  or  matter,  shall  be  served  with  such  order  ari  in  Rule 
|i  mentioned,  such  person  may  apply  to  the  Court  or  a  Judge 
llo  discharge  or  vary  such  order  at  any  time  within  twelve 
jJiys  from  the  service  thereof. 

7.  Where  any  person  being  under  any  disability  other  than 
jtOTerture,  and  not  having  had  a  guardian  ad  litem  in  the  cause 
It  matter,  is  served  with  any  such  order  as  in  Rule  4  men- 
Ifoned,  such  person  may  apply  to  the  Court  or  a  Judge  to 

je  or  vary  such  order  at  any  time  within  twelve  days 
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from  the  appointment  of  a  guardian  ad  litem  for  such  partj 
and  until  such  period  of  twelve  days  shall  have  expired,  suci 
order  shall  have  no  force  or  effect  as  against  such  last-men 
tioned  person. 

8.  When  the  plaintiff  or  defendant  in  a  cause  or  matter  die^ 
and  the  cause  of  action  survives,  but  the  person  entitled 
proceed  fails  to  proceed,  the  defendant  (or  the  person  againij 
whom  the  cause  or  matter  may  be  continued),  may  apply  bj 
summons  to  compel  the  plaintiff  (or  the  person  entitled ; 
proceed),  to  proceed  within  such  time  as  may  be  ordered ;  ani 
in  default  of  such  proceeding,  judgment  may  be  entered  fq 
the  defendant,  or,  as  the  case  may  be,  for  the  person  againfl 
whom  the  cause  or  matter  might  have  been  continued ;  anj 
in  such  case,  if  the  plaintiff  has  died,  the  execu  uion  may  is8u| 
as  in  the  case  provided  for  by  Order  XLII.  rule  23. 

9.  Where  any  cause  or  matter  becomes  abated,  cr  iu  ti 
case  of  any  such  change  of  interest  as  is  by  this  Order  prcj 
vided  for,  the  solicitor  for  the  plaintiff  or  person  having  tli 
conduct  of  the  cause  or  matter,  as  the  case  may  be,  slial 
certify  the  fact  to  the  proper  officer,  who  shall  cause  an  entij 
thereof  to  be  made  in  the  cause-book  opposite  to  the  name  i 
such  cause  or  matter. 

10.  Where  any  cause  or  matter  shall  have  been  standiii 
for  one  year  in  the  cause-book  marked  as  *  Abated,'  or  standiuj 
over  generally,  such  cause  or  matter  at  the  expiration  of  tj] 
year  shall  be  struck  out  of  the  cause-book." 

This  order,  so  far  as  it  relates  to  the  death  of  a  plaid 
tiff  or  defendant,  seems  to  be  in  substance  a  re-enactnicij 
of  the  provisions  of  the  Common  Law  Procedure  Act,  185^ 
Before  that  Act,  if  a  sole  plaintiff  or  defendant  died  befon 
verdict  or  judgment  by  default,  the  plaintiff  or  his  executd 
was  obliged  to  commence  a  new  action  against  the  defendaij 
or  his  executor,  provided  the  cause  of  action  survived  to  ( 
against  the  executor.  But  by  sect.  135  of  the  Common  Laj 
Procedure  Act,  1852,  it  was  enacted  that  the  death  of  a  plaiif 
tiff  or  defendant  should  not  cause  the  action  to  abate  but  tliij 
it  might  be  continued  as  provided  by  that  Act.    And  by  secj 
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ll3J,  in  case  of  the  death  of  a  sole  plaintiff  or  the  sole  surviv- 
lig  plaintiff,  the  legal  representative  of  such  plaintiff  might,  hy 
lltare  of  the  Court  or  a  Judge,  enter  a  suggestion  of  the  death, 
M  that  he  was  the  legal  representative,  and  the  action  there- 
mn  proceeded,  and  the  truth  of  the  suggestion  was  triable 
liereat,  and  the  judgment  followed  the  verdict  as  if  the  person 
liaking  such  suggestion  was  originally  plaintiff.  This  section 
Ijid  not  apply  to  personal  actions  which  would  not  survive  to 
|k executor  (a). 

So  also  that  part  of  the  above  Bule  (1),  which  enacts  that 
liiere  shall  be  no  abatement  by  reason  of  the  death  of  either 

rty  between  the  verdict  or  finding  of  the  issues  of  fact  and 
|jie  judgment,  but  that  the  judgment  may,  in  such  case,  be 
altered,  notwithstanding  the  death,  takes  the  place  of  the  pro- 
lisioii  of  section  139  of  the  Common  Law  Procedure  Act, 
|18o2  {b),  which  was  a  re-enactment  of  the  stat.  17  Car.  II. 
|,  8,  sect.  1,  which  related  to  proceedings  at  Common  Law, 

itii  the  52nd  section  of  15  &  16  Vict.  c.  86,  which  dealt  with 
|ie  procedure  in  equity. 

This  portion  of  the  rule  extends,  as  did  the  old  law,  to  all 
hmml  actions,  notwithstanding  that  the  cause  of  action  could 
lot  have  survived  to  the  representative  of  the  deceased,  as  Tor 
|ilibel,  negligence,  &c. 

Under  the  procedure  in  force  before  this  Bule,  in  the  case 

((the  death  of  a  party  between  verdict  and  judgment,  judg- 
lient  might  be  entered  as  if  the  party  were  still  living,  but 
I  must  have  been  a  revival  by  the  executor  to  get  execu- 
ion(c).  The  statute  of  17  Car.  II.  referred  to  above  was 
fili  to  make  a  judgment  entered  up  under  it  equivalent  to  a 
lent  entered  up  during  the  lifetime  of  the  deceased 
Iffty  {d).    It  did  not  apply  to  a  non-suit  (e),  but,  as  it  has 
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.v-tel , 


(ii)Flinn  v.  Perkins,  32  L.  J. 

I.B.10. 

(i)  Repealed  by  stat.  46  &  47 
f  id,  c.  49,  sect.  3. 

(')  A  writ  of  revivor  is  no 
llrijer  necessary,  but  leave  must 
l«  olitniued  under  Order  XLII. 


r.  23. 

(rf)  Colebeck  v.  Peck,  2  Ld. 
Raym.  1280.  Burnett  v.  Holdcn, 
1  Lev.  277. 

(e)  Dowbiggin  v.  Harrison,  10 
B.  &  C.  480. 
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already  been  shown,  it  did  apply  to  actions  which  do  not  sur 
vive  to  the  executor  (/).    The  death  of  either  party  before  th| 
assizes  {g)  was  not  remedied  by  the  Act,  but  his  death  aft* 
the  assizes  began  {h),  or  after  the  first  day  of  the  sittings  i 
Nisi  Prius  though  before  the  trial  (t),  was  remedied,  for  th 
assizes  are  but  one  day  in  law. 

In  the  case  of  the  death  of  a  sole  plaintiff  or  a  sole  snrviT 
ing  plaintiff  it  is  necessary  for  the  personal  representative  i 
the  plaintiff  to  get  an  order  for  leave  to  continue  the  action  {k\ 
and  if  he  does  not  do  so,  so  that  there  is  no  person  before  thl 
Court  in  whom  the  action  is  vested,  the  action  if  called  on  fq 
trial  will  be  struck  out(Q.    Or  the  defendant  (or  the  persoj 
against  whom  the  cause  or  matter  may  be  continued),  maj 
apply  by  summons  to  compel  the  plaintiff  (or  person  entitle 
to  proceed)  to  proceed  within  such  time  as  may  be  ordered,  ani 
in  default  of  such  proceeding,  judgment  may  be  entered  fq 
the  defendant  {m),  or  it  would  seem  the  action  may  be  di^ 
missed  for  want  of  prosecution  (n) ;  but  it  would  seem, 
such  case,  that  the  defendant  must,  before  applying  to  di^ 
miss,  either  get  an  order  appointing  some  person  to  represeii 
the  estate  of  the  deceased,  under  Order  XVI.  rule  4G,  o^ 
where  there  is  a  personal  representative,  give  notice  to  bin 
Or  the  defendant  may  get  an  order  staying  the  action  (o). 

An  executor  obtaining  an  order  to  continue  an  action  ere 
after  judgment  becomes  liable  for  costs  ah  initio  in  the  i 
manner  as  if  the  action  had  been  commenced  by  liini  [i\ 
If  the  plaintiff  dies  between  verdict  and  judgment,  judgmeij 
may  be  entered  notwithstanding  the  death,  but  where  an 


v/  )  Palmer  v.  Cohen,  2  B.  &  Ad. 
966.  Kramer  v.  Waymark,  L.  R., 
1  Exch.  241. 

((/)  Taylor  v.  Harris,  3  B.  &  P. 
549. 

{h)  Anon.  1  Salk.  8. 

(t)  Jacobs  V.  Miniconi,  7  T.  R. 
31. 

{k)  Re  Atkins'  Estate,  1  C.  D. 
82. 


(0  Eldridge  v.  Burgesi<,7C. 
411. 

(m)  Ord.  XVII.  r.  8. 

(n)  Wright  v.  Swindon  Ey.  C(j 
4     C.     D.     164.      Wingrove 
Thompson,  11  C.  D.  419. 

(o)  Warder    v.     Saunders, 
Q.  B.  D.  114. 

(  p)  Boynton  v.  Boynton,  4  .^pj 
Cas.  733. 
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Itlunge  has  taken  place,  by  death,  or  otherwise,  in  the  parties 
latitled  to  execution,  the  party  alleging  himself  to  be  entitled 
1,0  execution  may  apply  to  the  Court  or  a  judge  for  leave  to 
[iisae  execution  accordingly,  and  such  Court  or  a  judge,  if 
Ittisfied  that  the  party  so  applying  is  entitled  to  issue  execu- 
liioo,  may  make  an  order  to  that  effect,  or  may  order  an  issue 
liobe  tried  (9).  Where,  after  judgment,  the  plaintiff  died, 
IliTing  made  a  Will  and  appointed  executors,  an  application  to 

I  Court  ex  parte  on  behalf  of  the  executors  for  leave  to 
Issne  execution  was  granted  on  production  of  the  probate,  and 
Imless  the  executor  has  obtained  such  leave  he  is  not  entitled 
Itoissae  a  bankruptcy  notice  (r).    Formerly  the  mode  in  which 

11  executor  got  execution,  where  a  sole  plaintiff  died  after  final 
jjidgment  and  before  execution,  was  by  reviving  the  judgment. 

It  should  seem  that  no  motion  for  a  new  trial  can  be 
Isade  where  the  plaintiff  has  died  since  the  trial,  until  pro- 
|kte  or  administration  to  the  deceased  has  been  obtained  {s). 

The  power  (which  formerly  existed)  of  the  Court  or  judge 

110  order  judgment  to  be  entered  nunc  pro  tunc  is  confirmed  by 
lOrder  XLI.  rule  3,  of  the  Rules  of  the  Supreme  Court,  1883, 
libich  now  govern  the  procedure,  whereby  it  is  enacted  that 
mere  any  judgment  is  pronounced  by  the  Court  or  a  judge 

111  Court,  the  entry  of  the  judgment  shall  be  dated  as  of  the 
|liyon  which  such  judgment  is  pronounced,  unless  the  Court 

rjndge  shall  otherwise  order,  and  the  judgment  shall  take 
llect  from  that  date,  provided  that  by  special  leave  of  the  Court 
|(rajarfflfe,  a  judgment  may  he  ante-dated  or  post-dated. 

At  common  law  an  administrator  de  bonis  non  could  not 
liewe  a  judgment  obtained  by  the  original  executor  or 
lidininistrator ;  for  he  comes  paramount  the  judgment,  and 
lis  no  party  thereto  {t).  But  by  statute  17  Car.  II.  c.  8,  s.  2 
|!iiow  repealed),  the  administrator  de  bonis  non  might  revive  a 
uent  or  decree  obtained  by  an  executor  or  administrator 

N.  S.  667. 

(0  Snape  v.  Norgate,  Cro.  Car. 
167. 
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or  perfect  an  execution  already  begun  by  the  executor  or 
administrator.  Such  cases  seem  now  to  fall  within  the  above- 
mentioned  Order. 

If  the  plaintiff  die  after  a  fieri  facias  sued  out,  the  writ 
may,  notwithstanding,  be  executed,  and  his  executor  or 
administrator  shall  have  the  money  ;  or  if  there  be  no  exe- 
cutor, and  administration  be  not  as  yet  granted,  the  money 
shall  be  brought  into  Court,  and  there  deposited  until 
some  person  appear  to  claim  it  as  representative  of  tbe 
deceased  (u). 

Formerly,  where  one  of  several  plaintiffs  in  a  personal  action 
died  after  judgment  and  before  execution,  execution  could  be 
had  by  the  survivors  within  a  year  after  payment,  without 
reviving  the  judgment.  But  the  execution  in  such  case  had 
to  be  taken  out  in  the  joint  names  of  all  the  plaintiffs,  o^ 
wise  it  would  not  have  been  warranted  by  the  judgment 

This  case  would  now  seem  to  be  governed  by  Order  XLII. 
rule  23,  since  there  has  been  a  change  in  the  parties 
entitled  to  execution. 

And  where  judgment  has  been  given  against  two  or  more 
defendants,  if  one  or  some  of  such  defendants  dies  within  fix 
years  after  judgment  and  before  execution,  execution  mny  still 
be  issued  against  the  estates  of  the  survivors  or  survivor  with 
out  obtaining  any  order  for  that  purpose ;  but  if  it  is  desired 
to  enforce  the  judgment  against  the  estate  of  the  deceased 
person  or  persons,  an  order  under  Order  XLII.  rule  23,  Kules 
of  the  Supreme  Court,  1883,  is  necessa  y  (a;). 

An  inquisition  of  felo  de  se,  before  the  coroner  super  visim 
corporis  (y),  may  be  removed  by  the  executors  or  administra 


(u)  Clerk  v.  Withers,  2  Lord 
Eaym.  1072.  1  Chit.  Archb.  881, 
14th  edit,  A  writ  of  sequcirtra- 
tion,  however,  is  suspended  by 
the  death  of  the  person  at  whose 
instance  it  issued,  until  it  is  revived. 
Wharram  v.  Broughton,  1  Ves. 
Sen.  183. 

(pr)  Davis  v.   Andrews,  W>    N. 


(84),  94.      D.   C.    P.,  6th  edit., 
p.  883. 

(y)  The  coroner  has  no  jurisdii 
tion  if  the  body  cannot  be  fouml 
as  he  can  only  hold  an  inque>t 
super  visum  corporis:  see  tin 
Coroners  Act,  1887,  50  &  51  Vici. 
c.  71,  sect.  4. 
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en  against  two  or  more 
"endants  dies  within  fix 
;ion,  execution  mny  still 
•vivors  or  survivor  with- 
ose ;  but  if  it  is  desired  I 
estate  of  the  deceased  I 
jrXLII.  rule23,  Kules] 

It.  y  (x). 
;he  coroner  super  vism  | 
sxecutors  or  administra- 
te     D.   C.    P.,  6th  edit.,! 
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tors  of  the  deceased  into  the  Queen's  Bench  Division  by  cer- 
liorari,  and  there  quashed  (z) ;  or  the  inquisition  may,  after  such 

I  removal,  be  traversed  by  the  executors  or  administrators  (a). 
Generally  speaking,  the  death  of  the  plaintiff  countermands  When  an 

I J  warrant  of  attorney  to  confess  judgment  (i).    Yet,  if  the  enter  up 

I  fjurrant  of  attorney  be  to  enter  up  judgment  at  the  suit  of  A.,  j"l|[*'^rdn*t  of 

I  executors  or  administrators,  it  seems  that  on  the  death  of  attorney  given 
A.,  the  Court  will  give  his  executors  or  administrators  leave 
to  enter  up  judgment  thereon  (c).  But  judgment  cannot  be 
entered  up  after  the  death  of  the  plaintiff,  on  a  warrant  of 
ittomey  empowering  him  to  enter  up  judgment  to  secure  the 
ayment  of  a  sum  of  money  to  the  plaintiff,  his  executors 

I  md  administrators  {d). 


(?)  In  former  times  inciuisitions 

I  fere  quashed   for   a   variety   of 

I  technical  defects  usually  of  a  trivial 

Aaracter,  but  modern  legislation 

I  b  rendered  such  objection.s  im- 

I  material.      See    14    &    15    Vict. 

100,  §§  24,   25   and   30,    and 

1 24  &  25  Vict.  c.  100,  §  6.    And 

ihe  new  Coroners  Act,  1887,  50  & 

1 31  Vict.  c.  71,  §  20,  enacts  that 

"if  in  the  opinion  of  the  Court 

"having  cognisance  of  the  case  an 

I  'iuquisition  finds  sufficiently  the 

"matters  required    to  be   found 

"thereby,  and  where  it  charges  a 

"person  with    murder  or    man- 

I  "slaughter  sufficiently  designates 

I  "that   person    and    the    offence 

''charged,  the  inquisition  shall  not 

j  'k  quashed  for  any  defects,  and  the 

"Court   may   order    the    proper 

"officer  of  the  Court  to  amend 

"any  defect  in  the  inquisition  and 

'  "any  variance  occurring  between 

"the  inquisition  and  the  e  vide  ace 

"olfered  in  proof  thereof,  if  the 

I  "Court  are  of  opinion  that  such 

'  "defect  or  variance  is  not  material 

"to  the  merits  of  the  case,  and 

"that  the   defendant    or   person 


"  traversing  the  inquisition  cannot 
"  be  prejudiced  by  the  amendment 
"  in  his  defence,  or  traverse  on  the 
"  merits." 

(a)  1  Saund.  363,  note  to  Toomes 
V.  Etherington,  S.  P.  6  B.  &  C. 
627,  by  Lord  Tenterden.  The 
modern  practice  relating  to  applica- 
tions by  certiorari  for  the  removal 
of  inquisitions  for  the  purpose  of 
quashing  them,  the  removal  of 
inquisitions  for  trial,  and  the 
traverse  of  inquisitions  is  dealt 
with  in  Messrs.  Short  &  Mellor's 
Crown  Practice,  pp.  106-113. 

(b)  Co.  Lit.  52,  b.  Tidd's  Pract. 
551,  9th  edit.  If  the  warrant  be 
given  to  two  or  more,  and  one  of 
them  die,  the  survivor  may  obtain 
leave  to  enter  up  judgment  at 
his  suit:  Fendall  v.  May,  2  M. 
&  S.  76.  2  Chit.  Arch.  13th  edit, 
pp.  768—769. 

(c)  Coles  V.  Haden,  Barnes,  44. 
As  to  the  necessary  affidavit  of 
execution  in  such  a  case,  see  Bald- 
win V.  Thompson,  2  Dowl.  591. 

{d)  Henshall  i;.  Matthew,  7 
Biugh.  337.  Foster  v.  Claggett,  6 
Dowl.  524. 


It 


m 
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When  an 
executor  may 
proceed  on  an 
arbitration 
commenced  by 
testator. 


However,  formerly,  if  the  plaintiff  died  in  vacation,  witnii 
a  year  after  the  giving  of  the  warrant  of  attorney,  judgmeni 
might  be  entered  up  of  course,  at  any  time  after,  in  t' 
vacation  (e) ;  and  it   would  have  been  a  good  judgment 
common  law,  as  of  the  preceding  term,  though  it  was  not 
upon  the  Statute  of  Frauds,  in    respect  of  purchasers,  1 
from  the  signing  (/).    By  rule  56,  Practice  Rules  H.  T.| 
1858,  it  was  provided  that  all  judgments  should  be  entered 
record  of  the  day  of  the  month  and  year,  whether  in  term  01 
vacation,  when  signed,  and  should  not  have  relation  to  w 
other  day.    Now,  however,  by  Rules  of  the  Supreme  Courl 
1883,  Order  XLI.  rule  4,  it  is  provided  that  in  all  cases  when 
the  judgment  has  not  been  pronounced  by  a  Court  or  b  judgi 
the  entry  of  judgment  shall  be  dated  as  of  the  day  on  whicl 
the  requisite  documents  are  left  with  the  proper  officer  for  thi 
purpose  of  entry,  and  the  judgment  shall  take  effect  from  thi 
date. 

The  authority  of  an  arbitrator  is  determined  by  tbf*  deatl 
of  cither  party  before  award  made :  even  where  the  sul 
mission  is  by  order  of  nisi  prius,  and  a  verdict  is  taken  f( 
the  plaintiff,  subject  to  the  award  (^).  But  it  is  now  nsui 
to  insert  in  the  order  of  reference  a  clause  providing,  that  ii 
the  case  of  the  death  of  either  of  the  parties  before  the  makinj 
of  the  award,  it  shall  be  delivered  to  their  personal  repn 
sentatives  (/()•  And  where  such  a  clause  is  inserted  in  thj 
order  of  nisi  prius   or   rule   of  Court,    or   deed  or  othei 


(;)  Tidd's  Pract.  561,  9th  edit. 

(/)  Tidd's  Prr.ot.  551,  9th  edit. 

{r".  Potts  V.  Ward,  1  Marst  366. 
Toussaint  v.  Hartop,  7  Taunt.  571. 
Cooper  V  Johnson,  2  B.  &  A.  394. 
Rhodes  v.  Haigh,  2  Bam.  &  Cress. 
345.  It  is  extremely  questionable, 
OS  a  general  proposition  of  law, 
whether  the  death  of  one  of  the 
parties  on  one  side  avoids  on 
award  :  Per  Tindal,  C.  J.,  In  re 
Hare,  6  Biugh.  ;  0.  163.  But 
where  an  uciion  w     'd  not  abate 


by  reason  of  the  death  of  onj 
party  it  seems   probable  that 
reference  of  that   action  is  noj 
vacated  by  such  death,  but  t 
the  power  of   the  arbitrator 
mains  to  bind  the  survivors  thouj;l| 
not  the  personal'  representatives  ( 
the  deceased  :  Edmunds  v.  Cox,  J 
Chitt.  432.    Russell  on  Arbitrator^ 
5th  edit.  161. 

{h)  See  the  observations  of  Al) 
bott,  C.  J.,  in  Cooper  v.  Jolmsott, 
2  Barn.  &  Aid.  395. 
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jinstiument  uuder  which  the  submission  to  arbitration  is 
Ifected,  an  award  made  after  the  deUh  of  either  party 
kpears  to  be  valid  and  available  for  or  against  the  executors 
|i[  administrators  (i).  This,  however,  must  be  understood  as 
to  an  action  in  which  the  cause  of  action  survives  for 
lit  against  the  personal  representatives  of  the  deceased  party. 
Ijo  where  the  parties  to  an  action  for  a  tort  agreed  before  trial 
llj  refer  the  matter  in  dispute  to  an  arbitrator,  the  order  of 
wence  containing  a  clause  that  the  arbitrator  should  publish 
[lis  award,  "  ready  to  be  delivered  to  the  parties  in  difference 
[ft  such  of  them  as  require  the  same  (or  their  respective  per- 
{loiial  representatives  if  either  of  the  said  parties  die  before  the 

aking  of  the  award),"  and,  where  after  the  hearing  of  the 

|ieference  had  been  concluded,  but  befoie  the  award  was  made, 

ie  plaintiff  died,  it  was  held  that  the  cause  of  action,  being 

El  tort,  died  with  the  plaintiff,  and  did  not  pass  to  his  personal 

presentatives  by  force  of  the  clause  above-mentioned,  which 

!  an  action  of  tort  was  inoperative,  and  the  executors  who 

lok  up  the  award  were  not  entitled  to  be  substitul-^d  for  their 
|i!9tator  as  plaintiff  (k). 

h  an  action  where  the  cause  of  action  survives  for,  and 
lijiainst,  personal  representatives,  if  either  party  dies  after  the 
liard  is  made  under  an  order  of  nisi  prius,  where  a  verdict 
Iks  been  taken,  subject  to  the  award,  judgment  may  be 
jutered  notwithstanding  the  death,  under  the  provisions  of  the 
1  of  the  Supreme  Court,  1883,  Order  XVH.  rule  1.  The 
Ifower  of  the  Court  to  order  judgment  to  be  entered  nunc  pro 
fiK  has  been  already  referred  to  ante,  p.  779. 

It  may  here  be  mentioned  that  the  authority  of  au  attorney  The  authority 
ji  a  cause  is  determined  by  the  death  of  his  client:  conse-  "n  ""causeTs'^ 
pntly,  if,  after  a  verdict  for  the  plaintiff,  and  pending  a  rule  Jetennineii  hy 


J  W  Tyler  v.  Jones,  3  B.  &  C. 
|l«,  Clarke  v.  Crofts,  4  Bingh. 
W&.  Mttctlougall  V.  Robertson,  2 
|f  lUerv.  11.  Rogers  v.  Stanton, 
I  Taunt.  575  (n).  But  it  cannot 
Penforced  by  uttacliinunt  :  New- 
h  V.  Wulkvjr,  Willes,  315.    3  B. 


&  C.  146. 

(it)  Bowker  v.  Evans,  15  Q.  B, 
D.  666.  Aliter  where,  the  cause 
of  action  has  been  deterniineJ  and 
the  damages  only  are  referred  to 
au  arbitrator  for  assessment : 
Chapman  v.  Duy,  48  L.  T.  907. 


his  client. 
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22  k  23  Vict, 
c.  35,  s.  26. 
Executor 
making  pay- 
ments under 
power  of 
attorney  not 
to  be  liable  by 
reason  of  the 
death  of  party 
giving  such 
power. 


Of  the  Quantity  of  an  Executor's  Estate.  [Pt.ii.  Bk.iij 

for  a  new  trial,  the  plaintiff  dies,  no  cause  can  be  sboJ 
against  the  rule  until  there  is  a  personal  representative  {l\ 
Cause  cannot  be  shown  on  behalf  of  the  attorney  who  clain 
alien  on  the  verdict  for  his  costs (m).  So  where  money! 
paid  into  Court  by  a  defendant  who  dies  before  verdict 
interlocutory  judgment,  if  the  suit  abates,  the  money  can 
paid  out  of  Court,  only  to  the  pergonal  representative  of  til 
defendant ;  and  an  application  on  the  part  of  his  attorney  ^\i 
not  be  entertained  (n). 

By  stat.  22  &  23  Vict.  c.  35,  s.  26,  no  trustee,  executor 
administrator  making  any  payment  or  doing  any  act  h\ 
fide  under  any  power  of  attorney  shall  be  liable  by  reason  tb| 
the  person  who  gave  the  power  of  attorney  was  then  dead,  i 
had  done  some  act  to  avoid  the  power  without  the  knowlcJj 
of  the  trustee,  executor,  or  administrator. 


[I)  Shoman  v.  Allen,  1  Man.  & 
Or.  96,  note  (c).  But  where  after 
a  verdict  for  the  defendant,  he 
died,  and  then,  the  plaintiff  ob- 
tained a  rule  for  a  new  trial  calling 
on  the  "legal  representatives  of 
the  defendant  or  their  attorneys," 
to  show  cause,  and  it  was  served 
on  the  latter ;  it  was  held  that 
cituse  might  be  shown  by  counsel 
instructed  by  the  attorneys  acting 
for  the  executors  named  in  the 


Will,  though  they  had  not  prov 
it ;   and  the  Court  distinguislil 
Shoman  v.  Allen,  on  the  gruu^ 
that   in  that  case  there  waa 
person  who  could  be  served  \ril 
the  rule  ;  in  the  present  cose  thej^ 
was  :  Thomas  v.  Dunn,  1  C. 
139. 

(m)  Shoman  v,  Allen,  1 M.  &  ( 
96,  n.  (c). 

(»i)  Palmer    v.  Reill'enstein, 
Mann.  &  Gr.  94. 
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BOOK    THE    FOURTH. 

flHE  ESTATE  OF  SEVSRAL  EXECUTORS  OB  ADMINISTRATORS,  OF 
THE  ESTATE  OF  AH  EXECUTOR  OF  AN  EXECUTOR,  AND  OF  AN 
ADMINISTRATOR  Dli  BONIS  NON  ;  AND  OF  THE  ESTATE  OF  AN 
EXECUTRIX  OR  AD3IINISTRATRIX,  WHO  IS  A  FEME  COVERT. 


omau  V.  Allen,  1 M.  &  I 


CHAPTER  THE  FIRST. 

SE  ESTATE  OF   AN  EXECUTOR   OR   ADMINISTRATOR    CONSIDERED, 
WHEN  THERE  ARE  SEVERAL  EXECUTORS  OR  ADMINISTRATORS. 

'there  be  several  executors  or  administrators,  they  are  Among  several, 
Ifgarded  in  the  light  of  an  individual  person  (a).     They  have  eacrhath  the' 
[joint  and  entire  interest  in  the  effects  of  the  testator  or  ''^°'®  ******* 
ptestate,  including  chattels  real  (6),  which  is  incapable  or 
|tiDg  divided  ;  and  in  case  of  death  such  interest  shall  vest 

I  the  survivor  (c),  without  any  new  grant  by  the  Court  (d). 
Consequently,  if  one  of  two  executors  or  administrators  grant 
(release  his  interest  in  the  testator's  or  intestate's  estate  to 
iiie  other,  nothing  shall  pass  ;  because  each  was  possessed  of 
jie  whole  before  (e).  So,  if  one  of  several  executors  lalease 
mt  his  part  of  the  debt,  it  has  been  held  that  the  whole  is 
|li8charged(/). 


(a)  3  Bac.  Abr.  30,  tit.  Exors. 
|l  1). 

)  Anon.  Dyer,  23, 6.  Com.  Dig. 
Hiiiuon.  (B.  12). 

t)  See  the  judgment  of  Farke, 
|I^i  in  Nation  v.  Tozer,  1  Cr.  Meeu. 
Ir.  174. 


Pt.  III.  Bk.  I.  Ch.  ir.  as  to 
the  distinction  taken  by  some 
authorities  between  Executors  and 
Administrators. 

(e)  Godolph.  Pt.  2,  c.  16,  s.  1. 

(/)  Godolph.  Pt.  2,  c.  16,  B.  1. 
But  if  one  executor   of   several 


Ante,    p.    411.     See  infra,      alone  sell  goods  of  the  testator. 


W.E.—VOL.   I. 
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Several  execu- 
tors caoiiot  sue 
on  a  promiao 
made  jointly 
with  one  of 
them : 


Again,  if  two  men  have  a  lease  or  term  of  years,  as  exe-j 
cutors,  and  the  one  of  them  grant  all  his  right  and  interest,! 
and  all  that  appertains  to  him  by  virtue  of  the  lease,  to  A.,| 
the  whole  term  of  years  passes ;  because  every  executor  busl 
an  entire  authority  and  interest ;  otherwise  of  other  joint- 
tenants  of  a  term  {g).    Therefore,  if  a  lease  of  a  thousaudl 
acres  of  land  comes  to  two  executors,  no  partition  or  divisionl 
can  be  made  between  them,  as  between  joint  lessees  of  laudj 
where  each  hath  but  a  moiety  in  interest,  though  possessioDJ 
of  and  throughout  the  whole :  but  among  executors  each  hathl 
the  whole  ;  and,  therefore,  if  he  grants  his  part  he  grants  tbe| 
whole  (/t).     Yet  one  executor  may  demise  or  grant  the  moiety 
of  the  land  for  the  whole  term,  and  no  may  the  other :  And 
by  this  means  they  may  settle  a  moiety  for  each  in  somo 
third  person  intrusted  for  them  (i). 

Since  several  executors  have  a  joint  and  entire  interest  iiJ 
all  the  goods  of  their  testator,  including  chattels  real,  id 
follows  that  the  act  of  one,  in  possessing  himself  of  thd 
effects,  is  the  act  of  the  others,  so  as  to  entitle  them  to 
joint  interest  in  possession,  and  a  joint  right  of  action,  i^ 
they  are  afterwards  taken  away  (k). 

Again,   since  several  executors  or  administrators  hare 
joint  and  entire  interest  in  the  estate  in  action  of  the  dcJ 
ceased,  it  follows,  that  they  cannot  maintain  an  action  iu 
right  of  the  deceased,  upon  a  contract  made  by  the  defendanfl 
jointly  with  one  of  themselves  {I).     Therefore,  to  an  actioq 


he  alone  may  maintain  an  action 
for  the  price,  not  naming  himself 
executor :  Godolph.  vbi  supra, 
Weiitw.  Off.  Ex.  224,  14th  edit. 
Brassington  v.  Ault.  2  Bingh.  177: 
So  if  goods  be  taken  out  of  the 
possession  of  one  of  several  execu- 
tors :  Qodolphin  and  Wentworth, 
ubi  supra.  And,  generally,  if  one 
executor  alone  contracts  on  his 
own  account,  he  mtist  sue  alone  on 
such  contract,  notwithstanding  the 
money  recovered  will  be  assets : 


Heath  v.  Chilton,  12  M.  &  W.  63i 
Ante,  p.  765. 

(g)  Anon.    Dyer,  23,  b. 

(h)  Dyer,  23,  b.  in  margiiii^ 
Godolph.  Pt.  2,  c.  16,  s.  2. 

(t)  Godolph.  Pt.  2,  c.  16,  s.  2, 

(k)  Nation  v.  Tozer,  1  Cr.  MetsI 
&  R.  174.  4  Tyrwh.  563,  by  PuriieJ 
B.    But  see  note  (/)  supra. 

(0  Godolph.  Pt.  12,  c.  6,  e. : 
— — —  i>.  Adams,  1  Younge,  11" 
But  see  post,  Pt.  ill.  Bk.  i.  Ch.  id 


■^ 


ate.  [Pt.  II.  Bk.  iv.J(,|,  J  J  Qf  Several  Executors,  (&c. 
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If  assumpsit  by  several  executors,  it  was  held  a  good  plea 
liibar,  that  the  promises  were  made  by  the  defendant  jointly 
liith  one  of  the  plaintiifs  :  And  Mr.  Justice  Buller  said,  "  the 
l|{omise  was  made  jointly  with  one  of  the  plaintiffs :  How 
Itin  he  sue  himself  in  a  Court  of  Law '?  It  is  impossible  to 
Itya  man  can  sue  himself"  (?»). 
With  respect  to  the  power  of  one  of  several  executors  or  Power  of  one 

of  scvGnil 

jikinistrators  over  the  estate  of  the  deceased,   that  sub-  executors,  &c 
let  will  be  more  conveniently   further  discussed  hereafter  ""^^^ 

|lo«[ether  with  the  power  of  executors  and  administrators 

jtnerally  («). 


(m)  Moffat  V.  Van  Millengen, 
los.  &  Pull.  124,  note  (c).  Fitz- 
V.  Bop'  m,  6  B.  Moore,  332. 
!  to  bringing  the  action  by  the 
Thing  executors  after  the  death 


of  that  executor  who  was  a  eo- 

contractor  with  the  defendant,  see 

Rose  V.  Poulton,  2  B.  &  Adol.  822. 

(n)  Infra,  Pt.  iii.  Bk.  i.  Ch.  ii. 


3  K  2 
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CHAPTER  THE  SECOND. 


Kxecutor  of 
executor. 


Ailininistraior 
t^  bonU  non. 


OF   THE    ESTATE   OF   AN   EXECUTOR  OF   AN  EXECUTOR,  OR  OF  A!| 
ADMINISTRATOR  DE  BONIS  NON  :    AND    OP   THE  ESTATE  OF 
FEME    COVERT    EXECUTRIX    OR   ADMINISTRATRIX. 

An  executor  of  an  executor,  in  however  remote  a  series! 
has  the  same  interest  in  the  effects  of  the  first  testator  aj 
the  first  and  immediate  executor  (a).    With  respect,  indeed 
to  choses  in  action,  it  should  seem  to  have  heen  established 
at  common  law,  that  an  executor  of  an  executor  could  nol 
bring  actions  in  respect  of  the  original  testator  (h).    But  b| 
statute  25  Edw.  III.  st.  6,  c.  6,  it  is  enacted,  that  executorj 
of  executors  shall  have  actions  of  debts,  accompts,  and 
goods   carried    away  of    the    first   testators.     An  executol 
of  an  executor  is  within  the  equity  of  the  statute  of  sj 
Hen.  VIII.  c.  37,  with  respect  to  remedies  for  rent  arrcai 
in  certain  cases  (c). 

An  administrator  de  honis  non  is  entitled  to  all  the  good 
and  personal  estate,   such  as  terms  for  years,  houseboll 
goods,   &c.,  which  remain   in    specie,   and  were   not 
ministered  by  the  first  executor  or  administrator  {d).   k\i 
it  is  holden  that  if  an  executor  receives  money  in  right 


(a)  Wentw.  Off.  Ex.  c,  20,  p.  462, 
463,  14th  edit.  Com.  Dig.  Admi- 
nistration (G.). 

(6)  Wentw.  OIF.  Ex.  c.  20,  p. 
461,  14th  edit.  It  is  difficult  to 
see  on  what  principle  this  doctrine 
rested ;  especially  as  it  was  held 
at  common  law,  that  execution 
might  be  sued  out  on  a  judgment 
or  statute  by  an  executor  of  an 
executor  :  Ibid. 

(c)  Wentw.  Off.  Ex.  c.  20,  p. 
462, 14th  edit.    Infra,  p.  797. 

(d)  Wankford  v.   Waukford,   1 


Srtlk.   306,   by   Lord  Holt.   M 
Abr.  Executors  (B.  2),  2.    L,  wj 
possessed  of  furniture  and  othJ 
property,  and  on  his  death,  int([ 
tate,  in  1827,  tlie  furniture  i^ 
removed  by  his  widow  to  aiioth 
house,  in  which  she  resided,  uiij 
her  death  in  1 832, with  her  dauglit 
E.,  and    continued   during  tiii 
period  to  use  the  furniture :  1 
October,  1829,  the  widow  caiisj 
the  furniture  to  be  vaUied,  in  oni 
to  her  taking  out  ndniinistratil 
to  L.,  which  she  afterwards  JiJ 


ICb.  II.]     Of  an  Administrator  de  bonis  non. 
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EXECUTOR,  OR  OF  A>| 
OF    THE  ESTATE  OF  , 
ISTRATRIX. 

ever  remote  a  series! 

the  first  testator  aj 
With  respect,  indeed! 
ave  been  established 
n  executor  could  nol 

testator  (h).  But  bj 
lactcd,  that  executorj 
bts,  accompts,  and 
itators.  An  execute 
of  the  statute  of  i\ 
ledies  for  rent  arrca 

itled  to  all  the  gooi^ 
for  years,  houseboy 
,  and  were  not  aJ 
Iministrator  [d).  Al^ 
ves  money  in  rigbt 

06,  by  Lord  Holt.  BiJ 
cecutors  (B.  2),  2.  L.  w| 
d  of  furniture  and  othi 
Y,  and  on  his  death,  Intel 

1827,  the  furniture  i\ 
1  by  hia  widow  to  anoth 
n  which  she  resided,  unj 
;h  in  1832,with  herdaughlj 
I    continued   during  th 

to  use  the  furniture: 
•,  1829,  the  widow  causj 
iiituretobe  valued,  in  on 

taking  out  ndniinistratij 
vhich  she  afterwards  diJ 


Ills  testator,  and  lays  it  up  by  itself,  and  dies  intestate,  this 
looney  shall  go  to  the  administrator  de  bonis  non,  being  as 
leasily  distinguished  to  be  part  of  the  testator's  effects  as 

ds  in  specie  (e).  And  wherever  assets  are  in  the  hands 
lofa  third  person,  at  the  death  of  an  administrator,  or  exe- 
Itiitor  intestate,  the  administrator  de  bonis  non  may  sue 
|[or  their  recovery  (/). 

There  is  such  a  privity  of  estate  between  the  former  exe- 
Itotor  or  administrator,  and  the  administrator  de  bonis  non, 
llhat,  in  assumpsit  brought  by  the  administratoi*  de  bonis  non, 
lie  promise  may  be  laid  to  have  been  made  to  the  former 
laecutor  or  administrator  (g).     So  if  a  former  administrator 


III  1838,  tlie  furniture  was  sold 
|lv  the  defendant  (who  had 
liiarried  another  daughter  of  L.), 
jiith  E.'8  concurrence  :  In  1840 
liijputes  having  arisen  about  tlie 
jiitribution  of  the  proceeds),  E. 
Itok  out  administration  to  her 
Inother :  It  was  held,  that  E.  could 
Imt  maintain  trover  for  the  furni- 
llire  without  having  taken  out 
Liniinistration  de  bonis  7ion  to  L. : 
JEiliott  V.  Kemp,  7  M.  &  W.  306. 

(c)  Wankfoid  v.  Wankford,  1 
ISalk.  306.  Bac.  Abr.  Executors 
1,8.2),  2. 

(/)  Langford  v,  Mahony,  4  Dr. 
liWarr.  81,  107.  In  that  case  a 
|im  of  solicitors  in  Ireland  were 
Ituployed  by  an  administrator,  to 
jiNover  a  debt  due  to  Ins  intesiato, 
jirnl  they  had  a  power  of  attorney 
I  the  administrator,  who  was 
Imident  in  England,  authorizing 

m  to  receive  moneys,  and  to  act 
Ifraerally  for  him  in  all  matters 
Iranected  with  the  affairs  of  the 
jtlministration ;  The  solicitors  paid 
Iwr  to  the  administrator  certain 
JKins,  which  they  received  during 
llie  course  of  the  proceedings,  and 
JMained  the  residue  in  payment  of 


their  costs  :  the  bill  of  costs  waii 
not  delivered  to  the  administrator 
during  his  lifetime,  but,  after  his 
death,  an  account  was  furnished 
to  his  executors  by  the  solicitors, 
setting  forth  these  costs,  and  ap- 
plying in  payment  thereof  the 
sums  which  they  had  retained  out 
of  the  sums  paid  to  them  in  the 
course  of  the  proceedings,  and 
liom  which  it  appeared  that  the 
costs  incuiTed  exceeded  the  sum 
retained  by  a  sum  of  about  \0l.  : 
In  this  account  the  executors  ac- 
quiesced, although  it  did  not  ap- 
pear that  there  ever  had  been  any 
formal  settlement  of  it :  and  there 
was  no  taxation  of  the  costs  :  It 
was  held  by  Sugden,  C,  of  Ireland, 
aftirming  the  order  of  the  Master 
of  the  Rolls,  that  an  administra- 
trix d<i  bonis  Jiore  of  the  intestate 
was  entitled  to  have  the  bill  re- 
ferred for  taxation,  and  that,  under 
the  circumstances,  the  settlement 
with  the  executors  of  the  ad- 
ministrator was  not  a  bar  to  such 
right. 

[g)  Hirst  v.  Smith,  7  T.  R.  182. 
Moseley  v.  Rendell,  L.  R,  6  Q.  B. 
338    See  ante,  p.  764. 
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interest  belonging  to  the  intestate,  and  dies  before  the  agree-j 
ment  is  completed,  the  administrator  de  bonis  non  stands  ia 
such  privity  of  estate  that  he  will  be  compelled  to  carry  thd 
agreement  into  execution  (h). 

If  the  original  executor  or  administrator  has  fraudulentlj 
aliened  the  assets  for  his  own  use  in  collusion  with  thd 
vendee  (t),  such  assets  will  be  considered,  in  equity,  as  un] 
administered,  and  will  consequently  pass  as  such  to  thd 
administrator  de  bonis  non;  who  in  that  character  m&j 
apply  to  a  Court  of  Equity  to  have  the  sale  set  aside,  anq 
to  have  tie  legal  estate  conveyed  to  him.  Thus  wherd 
a  testatrix  having  directed  that  a  leasehold  should  bd 
sold,  and  the  money  divided  among  five  persons,  the  adj 
ministrator  with  the  Will  annexed,  alleging  that  he  Lad 
become  entitled  to  it  by  an  agreement  with  the  legateesl 
assigned  it  over  for  valuable  consideration  :  And  it  waJ 
holden,  that,  at  his  death,  it  remained  assets  unadministered 
and  that  the  purchaser  must  be  directed  to  convey  it  to  tba 
administratrix  de  bonis  non,  though  the  persons  beneficialli 
interested  were  not  all  parties  to  the  suit  (k).  It  must  howj 
ever  be  observed,  that  if  the  administrator,  in  his  charactei 
of  administrator,  had  sold  the  property,  and  the  purchase! 
had  been  ignorant  of  the  real  nature  of  the  transaction,  tbd 
sale  could  not  have  been  set  aside  (1). 

If  by  some  of  the  means  specified  in  an  earlier  part  ol 
this  Work  (hi),  the  property  in  any  of  the  effects  of  the  dej 
ceased  has  been  changed  by  the  original  executor  or  admiiij 
istrator,  and  has  vested  in  him  in  his  individual  capacityl 
such  effects  will  go  to  his  own  administrator  or  executorl 
and  not  to  the  administrator  f/c  botiis  non.  Thus,  in  Drui 
v.  Baylie  («),  an  administrator  made  an  underlease  of  tlid 


(ft)  Hirst  V.  Smith,  7  T.  R.  182, 
183,  by  Lord  Kenyon. 
(t)  See  infra,  p.  804,  et  seq. 
(k)  Cubbidge  v.  Boatwright,  1 


Russ.  Chan.  Cas.  Mi). 
{I)  See  infra,  p.  8(1:2,  et  scq. 
(Hi)  Ante,  p.  566. 
(n)  1  Freem.  462. 
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■■CiVi-'.il 


ite.  [Pt.  II.  Ek.  ivHch.  II.]     Of  ail  Administrator  de  bonis  non. 

lintestate's  ier;^  of  j'ears,  reserving  rent  io  LIiuHelf,  his  execu- 

s,  &c.,  with  a  covenant  to  pay  the  rent,  and  died :  and  it 

|rag  holden,  that  hia  executor,  and  not  the  administrator  de 

non,  should  have  the  rent.  So  in  Skeffington  v.  White- 
\\mt{o),  it  was  holden  hy  Alderson,  B.,  that  upon  the  death 
|i)(an  administrator,  who  has  mortgaged  the  leasehold  estate 

1  intestate,  reserving  the  power  of  redemption  to  him- 

his  executors,  administrators,  and  assigns,  the  equity 
lof  redemption  vests  in  the  personal  representative  of  the 
lidministrator,  and  not  in  the  administrator  de  bonis  non  of 
lihe  intestate.  But  on  appeal  to  the  House  of  Lords  from 
Illii8  decision,  although  it  was  affirmed  on  other  grounds, 
JLords  Cottenham,  Brougham,  and  Camphell,  did  not  concur 
liith  the  view  whirh  the  learned  Baron  had  thus  taken  of 
caseCjj);  for  that  although  no  action  at  law  could  he 
Ibnght  on  the  mortgage  deed,  except  in  the  name  of  the 
Ipersonal  representative  of  the  administrator,  yet  when  it  is 
Itlear  that  he  has  no  claim  on  the  estate,  and  that  the  admin- 
jistrator  de  bonis  non  is  the  person  to  whom  a  reconveyance 

ultimately  be  executed,  there  seems  no  reason  why 
lite  latter  should  not  he  allowed  to  file  a  bill  against  the 
jnortgagee  to  redeem  (q). 

ain,  the  administrator  de  bonis  non  is  entitled  to  all 
llebts  due  and  owing  to  the  original  testator  or  intestate ; 
I'tiit  in  this  instance  also,  the  original  executor  or  adminis- 
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(»)3Younge&Coll.  1. 

(p)  Skeffington  v.  Budd,  9  CI. 
|iF,220,  248. 

I  The  decision  of  Lord  Not- 
|liDgham  in  fiutler  v.   Bernard,  2 

'reem.  139,  was  considered  by 
lilderson,  B.,  as  one  which 
l^vemed   the    case   before    him. 

I  in  the  House  of  Lords  it  was 
|il«erved  by  Lord  Campbell,  that 
|ii  Butler  v.  Bernard  it  seems  to 
liare  been  taken  that  the  repre- 
Intative  of  the  administrator  had 
hm  claim  on  the  estate,  so  that. 


when  a  reconveyance  had  been 
executed  to  him,  he  would  not 
have  been  accountable  to  the 
administrator  de  bonis  non ;  and 
Loi-d  Nottingham  intimated  no 
opinion  that  a  bill  to  redeem  may 
r.ot  be  maintained  by  the  adminis- 
trator de  bonis  non,  where  the 
representative  of  the  administrator, 
after  the  estate  had  been  re- 
conveyed  to  him,  might  himself 
be  called  on  to  convey  to  the 
administrator  de  bonis  non. 


Ill 
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trator  may,  in  some  cases,  have  so  altered  the  property  in 
cho8e  in  action,  as  to  transmit  it  to  his  own  personal  reprc-j 
sentative,  and  not  to  the  administrator  de  bonis  non.    ThusJ 
\rhere  A.  died  intestate,  and  his  son  took  out  administration 
to  him,  and  received  part  of  a  debt,  being  rent  arrear  to  tlia 
intestate,  and  accepted  a  promissory  note  for  the  residuel 
and  then  died  intestate ;  it  was  held  that  this  acceptance  ol^ 
the  note  was  such  an  alteration  in  the  property  as  vested  itj 
in  the  son,  and,  therefore,  on  his  death,  it  should  go  to  his 
administrator,  and  not  to  the  administrator  de  bonis  non(r)l 

But  it  should  seem  from  the  case  of  Cathencood  v.  Ch(i\ 
baud  (s),  that  where  the  substituted  cause  of  action  is  sucb 
that  the  first  executor  or  administrator  may  sue  in  his  repre-j 
sentative  character,  the  right  of  action  devoi\'*;s  upon  tlia 
administrator  de  bonis  non  of  the  original  deceased  :  for  ha 
succeeds  to  all  the  legal  rights  which  belonged  to  the  first! 
executor  or  administrator  in  his  representative  capacity  (f)J 
Therefore  where  a  bill  of  exchange  was  endorsed  generally,  butj 
delivered  to  S.  C,  as  administratrix  of  I.  C,  for  a  debt  dud 
to  the  intestate,  and  S.  C.  died  before  the  bill  became  dua 
and  before  it  was  paid ;  it  was  held  that  the  administratoij 
de  bonis  non  of  I.  C.  might  sue  upon  the  bill  (w).  In  suelj 
cases  it  does  not  follow,  because  the  administrator  dc  hmi 
non  vadi^  sue,  that  the  representative  of  the  original  exceuton 
or  administrator  may  not  sue  :  there  may  be  instances  whera 
the  latter  might  and  ought  to  sue :  viz.,  if  the  first  admiuis-^ 
trator  or  executor  has  made  himself  a  debtor  to  the  estate  oj 
the  original  deceased  for  the  amount  of  a  bill  received  in  pay- 
ment of  a  debt  due  to  that  estate  (x). 

With  respect  to  enforcing  judgments  obtained  by  tliol 
original  executor  or  administrator,  the  rights  of  the  admiuisJ 
trator  de  bonis  non  which  were  formerly  governed  by  I'l 


(r)  Barker  v.  Talcot,  1  Vem. 
433.  Bac.  Abr.  Executors  (B.  2), 
2. 

(s)  1  Barn.  &  Cress.  150. 

(<)  See  antt,  p.  764. 


(m)  Catherwood  ».  Chabaud,  l| 
Bam.  &  Cress.  150. 

(a;)  Ih.  156,  'per  Lord  Ttii-| 
terden. 
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[tar.  II.  c.  8,  s.  2   (now  repealed),  would  seem  now  to  be 
Ijoverned  hy  Rules  of  the  Supreme  Court,  Order  XLII.  r.  23. 

If  the  original  executor  or  administrator,  in  his  o^vn  name, 
[kings  trespass  for  goods  taken  out  of  his  possession,  which 
lirere  the  testator's  or  intestate's  and  dies,  his  own  executor 
lor  administrator  must  take  execution  of  the  judgment;  but 
iifl  the  case  of  an  executor  of  an  executor,  he  shall  hold  the 
I  proceeds  of  the  execution  as  assets  of  the  first  testator,  and 
I  in  the  case  of  an  executor  or  administrator  of  an  original 
Itjministrator,  or  of  an  administrator  of  an  original  intestate 
lexecutor,  he  shall  be  compelled  in  equity  to  pay  them  to  the 
[dministrator  de  bonis  non  (y). 

Although  marriage  was  before  the  passing  of  the  Married  Of  the  estate 
Iffomen's  Property  Act,  1882,  an  absolute  unqualified  gift  by  trix  who  is  a 
Itlie  wife  to  the  husband  of  all  the  goods  and  personal  chattels  •^'^"'^  '^'""'''^' 
lnhich  she   was  possessed  of  at  that  time,  or  became  so 
hi'terwards  in  her  own  rifjht,  yet  the  marriage  made  no  gift 
Itohim  of  the  goods  and  chattels  which  belonged  to  his  wife  in 
hiikr  droit  as  executrix   or  administratrix :  because  such  a 
Ijift  might  prove  disadvantageous  to  the  creditors,  &c.,  of  the 
[testator  or  intestate  :  besides,  since  the  wife  took  no  bene- 
liciitl  interest  in  the  property,  there  was  none  which  the  law 
(tould  transfer  to  her  husband  (z). 

Since  the  commencement  of  the  Married  Women's  Property 
lict,  1882  [i.e.,  1  Jan.  1883],  a  married  woman  is  by  virtue 
lofthe  provisions  of  section  1  (2),  capable  of  entering  into  and 
I  tendering  herself  liable  in  respect  of  and  to  the  extent  of  her 
I  separate  property  on  any  "  contract  ....  iu  all  respects 
|isif  she  were  a  feme  sole." 

By  section  24  of  the  Act  it  is  provided  that  the  word 
|"contract "  in  the  Act  shall  include  the  acceptance  of  any 
jtmst,  or  the  office  of  executrix  or  administratrix. 

^his  Act  places  a  married  woman,  whenever  married,  in  the 
Iposition  of  a  feme  sole,  and  as  it  is  further  provided  by 


(!/]  Yaites  v.  Gough,  Yelv.  .^3. 
(2)  Co.  Lit.  .361.    Thompson  v. 


Pinchell,  II  Mod.  178.     1  Roper, 
Husband  and  Wife,  187,  2nd  edit. 


21  &  22  Vict, 
c.  108. 
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section  24  that  the  husband  of  an  executrix  or  administratrix 
shall  not  be  subject  to  any  liabilities  incurred  by  his  wife  by 
reason  of  any  breach  of  trust  or  devastavit  committed  by  heij 
as  executrix  or  administratrix,  either  before  or  after  hen 
marriage,  unless  he  has  acted  or  intermeddled  in  the  trust  on 
administration,  there  ceases  to  be  any  reason  for  his  adJ 
ministering  in  his  wife's  right  for  his  own  safety,  as  therej 
was  before  the  passing  of  the  Act. 

By  Stat.  21  &  22  Vict.  c.  108,  s.  7,  it  is  enacted,  thati 
"  the  provision  in  this  Act,  and  in  the  stat.  20  &  21  VictJ 
c.  85,  respecting  the  property  of  a  wife  who  has  obtainem 
a  decree  for  judicial  separation  or  an  order  for  protectionJ 
shall  be  deemed  to  extend  to  property  to  which  such  wifol 
has  become  or  shall  become  entitled  as  executrix,  admiDis-| 
tratrix,  or  trustee,  since  the  sentence  of  separation,  or  the 
commencement  of  the  desertion  (as  the  case  raay  be),  andl 
the  death  of  the  testator  or  intestate  shall  be  deemed  to  bc| 
the  time  when  such  wife  became  entitled  as  executrix  or 
administratrix  "  {a). 

As  to  the  wife's  power  over  her  estate  as  executrix,  it  willl 
be  proper  to  considei    ihe  question  hereafter  (h),  togetheil 
with  the  subject  of  the  power  of  a  feme  covert  executrix  oi^ 
administratrix  generally. 


Th?  wife's 
power  over  her 
efitate  as 
executrix. 


(a)  As  to  estate  vested  in  a 
married  woman  as  executrix,  after 
a  protection  order  under  the 
Divorce    Act,  but   prior   to   the 


passing  of  this  Statute,  see  Batliel 
V.  Bank   of  England,  4  K.  &  J.| 
564. 
(6)  Pt.  III.  Bk.  I.  Ch.  IV. 
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BOOK    THE    FIRST. 


OF    THE     POWER    AND     AUTHORITY    OF     AN     EXECUTOR    OR 
ADMINISTRATOR. 


[II.  Bk.  I.  Ch.  IV. 


CHAPTER    THE    FIRST. 

OF  THE  POWER  AND  AUTHORITY  OF  AN  EXECUTOR  OR 
ADMINISTRATOR  GENERALLY. 

luTER  the  administration  is  granted,  the  power  of  an 
likinistrator  is  equal  to,  and  with,  the  power  of  an  exe- 
|rator  (a). 
It  has  already  appeared  in  the  course  of  the  inquiry  into  Tower  of  exo- 
lie  quality   and   quantity  of   the    estate   of   an    executor  minlstrator'to 
|«t  administrator,    that,    as   an    executor   or   administrator  *"'iug  actiom. 

the    same    property    in   the   personal    effects    as    the 

jleceased  had   when   living,    so  he  has  the  same  power  to 

ig  actions   to  recover    them  {h).     It   is  clear  that   an 


4 


(a)  Touchst.  474. 
[h)  Ante,    p.    695,  et 


seq. 


In 


iCobbett  V.  Glutton,  2  C.  &  P.  471, 
li  relation  of  the  defendants  had  in 
wii  possession  a  box  containing 
||«per8  belonging  to  the  deceased  : 
iThe  box,  with  its  contents,  was 
jitiit  by  him  to  the  office  of  the 
iMenlasits,  who    were    solicitors, 


to  be  delivered  to  the  plaintiff,  as 
executor,  on  his  giving  a  schedule 
of  the  deeds  contained  in  the  box  : 
The  plaintiff  demanded  the  box 
and  its  contents  from  the  defen- 
dants, but  they  refused  to  deliver 
it  up,  unless  the  plaintiff  would 
give  them  a  schedule  of  its  con- 
tents :  And  Lord  Tenterden  held 
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Power  of  exe- 
cutor to  enter 
the  house  uf 
the  heir. 
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executor  de  son  tort  cannot  bring  any  action  in  right  of  the 
deceased  (o). 

Within  a  convenient  time  after  the  testator's  death,  or  tlic  I 
grant  of  administration,  the  executor  or  administrator  has  a 
right  to  enter  the  house  descended  to  the  heir,  in  order  to 
remove  the  goods  of  the  deceased  (rf) ;  provided  ho  do  so 
without  violence  ;  as,  if  the  door  be  open,  or  at  least  the  key 
be  in  the  door;  and,  although  the  door  of  entrance  into  the 
hall  and  parlour  be  open,  he  cannot  therefore  justify  forcinfj 
the  door  of  any  chamber,  to  take  the  goods  contained  in  it; I 
but  is  empowered  to  take  those  only  which  are  in  sur^h  rooms  I 
as  are  unlocked,  or  in  the  door  of  which  he  shall  find  the! 
key   (e).      He   has   also,  a  right  to   take  deeds  and  other  I 
writings  relative  to  the  personal  estate  out  of  a  chest  in  the  I 
house  if  it  be  unlocked,  or  the  key  be  in  it ;  but  he  has! 
no  right  to  breaK  open  even  a  chest.     If  he  cannot  takcl 
possession  of  the  eft'ccts  without  force,  he  must  desist,  ami 
resort  to  his  action  (/).     On  the  other  hand,  if  the  executorl 
or   administrator,  on  his  part,  be  remiss  in    removing  tliol 
goods  within  a  reasonable  time,  the  heir  may  distrain  themj 
au  damage  feasant  (g). 


Power  of  cxo-        Where  a  lessee  for  years  underlets  the  land  and  dies,  hid 
train.*"  '*       personal  representative  may  distrain,   at  common  law,  forj 
■     the  arrears  of  rent  which  became  due  in  the  lifetime  of  tboT 


that  llie  defendants  had  no  right 
to  insist  on  the  inventory,  before 
they  gave  up  the  box  :  that  the 
plaintiff,  as  executor,  was  entitled 
to  the  possession  of  the  papers  of 
the  deceased  ;  and  that,  being  so, 
he  was  entitled  to  bring  an  action 
of  trover,  on  the  defendants'  re- 
fusal to  give  them  up. 

(c)  Bro.  Abr.  Administration  8. 
It  should,  however,  be  obser/ed, 
that  an  executor  de  son  tort,  being 
in  possession  of  goods  of  the  de- 


ceased, has  sufficient  title  to  maiii-j 
tain  an  action  for  taking  thim| 
away,  or  injuring  them,  against  i 
mere  wrongdoer.    See  avte,  p.  253,1 

(rf)  Wontw.  Off.  Ex.  202,  14tli| 
edit, 

(c)  Ibid.    Toller,  255. 

(f)  Wentw.  Off.  Ex.  81,  20i!j 
14th  edit 

(g)  Wentw.  Off.  Ex.  202,  14llJ 
edit.  Plowd.  280,  281.  Stoddeif 
V.  Harvey,  Cro.  Jac.  204. 


)r.    [Pt.  HI.  Bk.  I. 


Ch.i.] 


Of  Distress. 
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ileceased  :  because  these  arrears  were  never  severed  from  the 
reversion,  but  the  executor  or  administrator  has  the  rever- 
sion, and  the  rent  annexed  thereto,  ii  the  same  plight  as  the 
deceased  himself  had  it :  and  it  is  not  like  a  reversion  which 
(lescends  to  the  heir,  while  the  arrears  go  to  the  executor  or 
|idministrator  {h). 

But,  at  common  law,  the  executors  or  administrators  of  a 
I  man  seised  of  a  rent-service,  rent-charge,  ren^seck,  or  fee- 
farm,  in  fee-simple,  or  fee-tail,  or  for  his  own  life  or  fnr  mitre 
rie,  could  not  distrain  for  the  arrears  incurred  in  the  lifetime 
of  the  testator  or  intestate  (i).  To  remedy  this,  the  statute 
32  Hen.  VIII.  c.  87,  was  passed,  which,  enacts  that  it  shall 
be  lawful  to  every  executor  and  administrator  of  any  person 
or  persons  unto  whom  rent  or  fee-farm  is  or  shall  be  due,  and 
not  paid  at  the  time  of  his  death,,  to  distrain  for  the  arrear- 
hgesof  all  such  rents  or  fee-farms,  upon  the  lands,  tenements, 
and  other  hereditaments  which  were  charged  with  the  pay- 
ment of  such  rents  or  fee-farms,  and  chargeable  to  the  distress 
of  the  said  testator,  so  long  as  the  said  lauds,  tenements  or 
tiereditaments  continue,  remain  and  be  in  the  seisin  or  pos- 
session of  the  said  tenant  in  demesne,  who  ought  immediately 
to  have  paid  the  said  rent  or  fee-farm  so  being  behind,  to  tho 
said  testator  in  his  life,  or  in  the  seisin  or  possession  of  any 
other  person  or  persons  claiming  the  said  lands,  tenements, 

1  hereditaments,  only  by  and  from  the  same  tenant  by 

I  purchase,  gift,  or  descent,  in  like  manner  and  form  as  their 

said  testator  might  or  ought  to  have  done  in  his  lifetime, 

and  the  said  executors  and  administrators  shall,  for  tu'^' 

same  distress,  lawfully  make  avowry  upon  their  matter  afore 

I  said. 

And  by  section  4,  tenants  pur  autre  vie,  their  executors  or 

I  administrators  may  sue  or  distrain  for  arrears  due  during  tho 

life,  and  unpaid  after  the  death,  of  the  cestui  que  vie  in  like 

niimner  as  at  Common  Law  they  might  have  done  during 

liis  life. 


32  Hen.  VIII. 
c.  37.    Exe- 
cutors, &c., 
may  distrain 
for  rent  duo 
to  their 
testator, 
&c.,  ill  his 
lifetime. 


Powerofexecu- 
tora  of  tenants 
pur  axitre  me 
to  distrain. 


:■<! 


Jl^ 


(/i)  Wude  V.  Marsh,  1  Roll.  Air. 
"d,  til.  Distress  (0.)  13.    S.  C. 


Latch.  211. 
(t)  Co.  Lit.  162  a. 
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Of  the  Power  of  an  Executor.    [Pt.  in.  Bk.  i.( 


The  statute  applies  only  to  cases  in  which  the  owner  of  tbel 
rent,  if  he  had  lived,  might  have  distrained;  and  therefore,  'A 
the  rent  be  in  arrear,  and  the  owner  grants  away  his  interestj 
and  dies,  his  executors  or  administrators  shall  have  iio| 
remedy  for  these  arrearages  (Jc). 

The  statute  gives  the  power  of  distress  upon  the  lands  outl 
of  which  the  rent  is  reserved,  so  long  as  they  continue  in  tbel 
hands  of  him  from  whom  the  rent  is  due,  or  of  any  persoul 
representing  or  claiming  title  through  or  under  him,  m 
purchase,  gift,  or  descent,  ad  infinitum  (l)  :    But  they  canuod 
be  distrained  upon  for  such  rent,  if  they  be  in  the  hands  on 
one  claiming  paramount  to  him ;  and  therefore,  if  the  lord 
enter  upon  the  grantor  for  an  escheat,  the  land  shall  not  Lcl 
distrained  upon  for  arrears  of  rent  (wt).     So  where  a  manl 
makes  a  lease  for  life,  rendering  rent,  remainder  for  life, 
remainder  in  fee,  and  after  the  accruing  of  rent  from  tliel 
first  tenant  for  life,  the  lord  dies  and  then  the  tenant  for  lifel 
dies,  the  executors  cannot  distrain  upon  the  remainder-man  ;| 
because  he  claims  not  by  or  from  the  tenant  for  life  {n).    Andl 
if  tenant  in  tail  grant  a  rent  for  life,  and  die,  the  executor  on 
the  grantee  cannot  distrain  upon  the  issue  in  tail,  who  comesj 
in  under  the  original  gift  in  tail,  and  not  under  the  grantor  of^ 
the  rent  (o).     But  if  a  man  grant  a  rent- charge  to  A.  for  tlicI 
life  of  B.,  and  lets  the  land  to  C.  for  life,  the  remainder  to  D.l 
in  fee,  the  rent  is  in  arrear  for  many  years,  B.  dies,  and  after- 
wards C.  dies :  A.  may  distrain  D.  in  remainder  for  all  tlicj 
arrears,  by  the  statute  (p). 

All  manner  of  arrears  of  rent  issuing  out  of  a  freehold  orl 
inheritance,  whether  they  be  in  money,  or  in  corn,  cattle, 
fowls,  pepper,  spurs,  gloves,  or  any  other  profit  to  be  delivered, 
are  within  the  statute,  and  that  whether  they  be  annual,  or| 


1  (it)  Co.  Lit  162, 
case,  4  Co.  50  6. 

(0  Co.  Lit  162, 
case,  4  Co.  60,  b. 

(m)  Co.  Lit.  162,  b. 

(n)  Co.  Lit.  162,  b. 


b.      OgnelV  (o)  Lambert  v.  Austin,  Cro.  EHz.l 

333.     Lord  Fairfax  v.  Lord  Derby, J 

b.     Ognel's      a  Vern.  612. 

(p)  Co.   Lit.   162,  /(.     Eilrich'sl 
cim\  5  Co.  1 18. 


lor.    [Pt.  III.  Bk.  ij 

irhich  the  owner  of  tlie 
ned;  and  therefore,  ifl 
•ants  away  his  interest! 
■ators  shall    have  nol 

iss  upon  the  lands  outi 
IS  they  continue  in  tbc 
due,  or  of  any  persoul 
*h  or  under  him,  bjj 
(1)  :    But  they  canuot 
ley  be  in  the  hands  ol 
therefore,  if  the  lori 
the  land  shall  not  bcl 
It).     So  where  a  man 
t,  remainder  for  life, 
ling  of  rent  from  thej 
then  the  tenant  for  lifel 
>n  the  remainder-man ; 
bant  for  life  (»).    Andj 
ad  die,  the  executor  of 
isue  in  tail,  who  come3| 
ot  under  the  grantor  uf 
it- charge  to  A.  for  tlicj 
'e,  the  remainder  to  D. 
lars,  B.  dies,  and  after- 
remainder  for  all  the 

out  of  a  freehold  orj 
jy,  or  in  corn,  cattle,! 

profit  to  be  delivered,! 
or  they  be  annual,  orj 

imbert  v.  Austin,  rro,  Eli'. 

ord  Fairfax  v.  Lord  DerbyJ 

612. 

0.   Lit.   10)2,  b.     Eilricli'j| 

'o.  118. 
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Itrery  two,  three  or  four  years  :  But  work-days,  or  any  cor- 
1  service  or  the  like,  are  not  within  it  (q)  :  Neither  are 

lirrears  of  a  nomine  poena  (?•)• 
It  has  been  holden  that  rents  issuing  out  of  freehold  lands 

lite  alone  within  the  statute  ;  consequently  that  it  does  not 

lateud  to  enable  executors  or  administrators  to  distrain  for 
iarrear ;  of  rents  issuing  out  of  copyhold  (s). 


(})  Co.  Lit.  16a,  b. 
(r)  /Wrf. 

(s)  Appleton  V.  Doily,  Yelv.  135. 

IjILN.  p.  57.     But  in  Gilb.  Ten. 

J6, 187, 188,  there  is  the  follow- 

lisg passage  :  "In  the  supplement 

L  my  Lord  Coke's    Treatise    of 

Itopyholds,  (s.  21,  Tracts  216,)  it 

litaid  that  the  32  Hen.  VIIL  c.  8, 

Imceruing  remedies  for  arroirs  of 

lirat,  extends  not  to  copyholds.  To 

Ipe  which,  a  case  is  cited  in  2 

lleon.  10.9,  which  is  this  :  A  lord  of 

liDianor,  whereof  were  divers  copy- 

|U(ler3,  granted  a  rent-charge  for 

,  and  afterwards  made  a  feoff- 

lient  of  tlie  manor  to  J.  S.  in  fee, 

Irto  granted  a  copyhold  for  life  to 

l;  J.  S.  died,  and  the  grantee  of 

Ik  rent  died,  and  his  e.\ecutors 

llistrained  for  the  arrears  in  B.'s 

Uyhold  lands  ;   and  it  is  there 

liid,  it  was  held  by  the  Court  that 

liiie  distress  was  not  well  taken  ; 

\d  the   reason   is,  because    the 

|«(jtJs  of  the  statute  are  daimiwj 

ImIjI  ill/  and  from  him;  and  the 

Pfyholdcr  doth  not  only  claim  by 

|lii  grantor,  but  by  custom.     This 

i(iuion,  08  it  seems,  was  upon  the 

|ii!t  healing  of  the  cause  ;  for  the 

ptry  case  is  reported  ([uite  con- 

tyhy  the  same  reporter,  2  Leon. 

|15i  3  Leon.  69.    Moor.  812  ;  and 

jiiiBsaid  to  be  resolved  by  all  tlie 

jl%8  but  Feniier,  that  tlie  copy- 

1  should  be  chargeil  with  the 


rent-charge  ;  for  the  custom  is  no 
part  of  his  title,  but  only  appoints 
liow  he  shall  hold  :  and  since  it 
was  charged  in  the  lord's  hands, 
it  is  plainly  within  the  intent  and 
meaning  of  the  Act,  as  well  as  the 
words,  to  be  charged  in  the  copy- 
holder's hands  ;  and  to  this  pur- 
pose there  is  a  case  in  Dyer,  270, 6. 
adjudged.  But  if  the  case  were 
adjudged,  that  the  lands  should 
not  be  charged  in  the  copyholder's 
hands  on  that  reason,  that  he  doth 
not  claim  only  by  and  from,  &c., 
but  by  custom,  yet  that  would 
never  warrant  so  general  a  con- 
clusion, that  the  statute  in  no 
other  part  should  extend  to  copy- 
hold, and  that  if  a  rent  were 
granted  out  of  a  cipyhold  in  fee, 
and  the  grantee  diuU,  that  his  exe- 
•  iitoi-s  should  not  have  debt  or  dis- 
trii  ti.  But  turn  the  tables,  and  if 
thi  ct  of  Parliament  doth  in  point 
extt.  '  to  copyholds,  as  lands  thaf. 
are  cl  lued  l)y,  &c.,  and  that  which 
in  till-  case  only  doth  make  a 
doubt,  is  overruled,  then  this  is  a 
strong  argument,  that  in  other 
cases,  where  that  is  not  wlilch  oc- 
casioned the  doubt,  the  statute 
shall  extend  to  copyholds,  espe- 
cially since  the  Act  was  made  to 
remedy  an  apparent  wrong,  and 
doth  no  harm  either  tu  lord  or 
tenant." 


'i4 


11 
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Distress  by 
executor  of 
lessor  wbo  has 
leased  for  a 
term  or  at 
will: 


3  &4  Will.  IV. 
c.  42,  s.  37. 


Executors  may 
join  in  dis- 
training or  oiie 
of  several  exe- 
cutora  may 
distrain  alone. 

Executor  of 
administrator 
who  has 
underlet. 


Of  the  Power  of  an  Executor.    [Pt.  iii.  Bk.  i 

If  a  man  makes  a  lease  for  life  or  lives,  or  a  gift  in  taill 
reserving  a  rent,  this  is  a  rent-service  within  the  statute  ofl 
Hen.  VIII.  {t).  But  whether  if  a  person  seised  in  fee  od 
land  demises  it  for  years,  reserving  rent,  his  executor  on 
administrators  could,  under  this  statute,  distrain  for  arrears] 
of  rent  incurred  in  his  lifetime,  was  a  question  which  had 
been  much  discussed,  and  was  not  settled  until  the  casegj 
of  Prescott  v.  Boucher  (u),  and  Joties  v.  Jones  (x),  whicli 
decided  the  point  in  the  negative ;  on  the  ground  that  the! 
deceased  was  not  tenant  in  fee  simple,  or  indeed  tenant  alj 
all,  of  the  rent. 

But  now  by  statute  3  &  4  Wm.  IV.  c.  42,  s.  37,  it  id 
enacted,  "  that  it  shall  be  lawful  for  the  executors  or  admi-j 
nistrators  of  any  lessor  or  landlord  to  distrain  upon  the  landa 
demised  for  any  term,  or  at  will,  for  the  arrearages  of  renj 
dr.c  to  such  lessor  or  landlord  in  his  lifetime  in  like  mauneij 
as  such  lessor  or  landlord  might  have  done  in  his  lifetime! 

By  sect.  38,  it  is  further  enacted,  "  that  such  arrearages 
may  be  distrained  for  after  the  end  or  determination  of  sucH 
term  or  lease  at  will,  in  the  same  manner  as  if  such  term  oi 
lease  had  not  been  ended  or  determined,  provided  that  sucH 
distress  be  made  within  the  space  of  six  calendar  montlij 
after  the  determination  of  such  term  or  lease,  and  during  tbj 
continuance  of  the  possession  of  the  tenant  from  whom  suca 
arrears  became  due :  provided  also,  that  all  and  every  llij 
powers  and  provisions  in  the  several  statutes  made  relatiiiJ 
to  distresses  for  lent  shall  be  applicable  to  the  distresses  sj 
made  as  aforesaid." 

Several  executors  or  administrators  may  all  join  in  disj 
training,  or  any  one  may  distrain  alone,  for  the  whole  rentdue| 
for  they  are  regarded  in  the  light  of  an  individual  person  i 

If  an  administrator  makes  an  underlease  of  a  term  of  year! 
of  the  deceased,  reserving  rent  to  himself,  his  executors,  ktl 


{t)  Co.  Lit.  162,  6. 
(u)  3  B.  &  Ad.  849. 
(x)  3  B.  &  Ad.  907. 


(y)  3  Bac.   Abr.  30,  tit.  Exorj 
(D.)  1. 
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lives,  or  a  gift  in  taill 

within  the  statute  oi 
lerson  seised  in  fee  ol^ 

rent,  his  executor  oe 
ite,  distrain  for  arrears] 

a  question  which  had 
settled  until  the  case^ 
es  V.  Jones  (x),  whiclj 
1  the  ground  that  tlia 
lie,  or  indeed  tenant  ad 

IV.  c.  42,  s.  37,  it  i| 
the  executors  or  admij 
distrain  upon  the  landd 
the  arrearages  of  reni 
lifetime  in  like  manneij 
e  done  in  his  lifetime.'* 
"  that  such  arrearage j 

determination  of  sucr 
mer  as  if  such  term  oj 
led,  provided  that  sucll 
)f  six  calendar  montlij 
or  lease,  and  during  tlij 
tenant  from  whom  sucB 
that  all  and  every  tlij 

statutes  made  relatiiij 
ible  to  the  distresses  sj 

s  may  all  join  in  dis^ 
,for  the  whole  rent  du^ 
in  individual  person 
■lease  of  a  term  of  yearl 
aself,  his  executors,  kc\ 

3  Bac.   Abr.  30,  tit  Exoi^ 


it  has  been  held  that  his  executors,  and  not  the  administrator 
\ieboni8  non,  shall  have  the  rent :  bat  it  should  seem  that 
^cannot  distrain  for  it  (z),  because  the  reversion  belongs 
Ito the  administrator  de  bonis  non;  and  a  reversion  is  neces- 

tiry  to  found  the  remedy  by  distress  (a). 

It  is  a  general  rule  of  law  and  equity,  that  an  executor 
lor  administrator  has  an  absolute  power  of  disposal  over  the 
jihole  personal  effects  of  his  testator  or  intestate  ;  and  that 

f  cannot  be  followed  by  creditors  (fc),  much  less  by  legatees, 
hither  general  or  specific,  into  the  hands  of  the  alienee  (c). 
I  The  principle  is,  that  the  executor  or  administrator,  in  many 
I  instances,  must  sell,  in  order  to  perform  his  duty  in  paying 
I  debts,  &c. :  and  no  one  would  deal  with  an  executor  or 
Itdministrator,  if  liable  afterwards  to  be  called  to  account  (d). 


The  executor 
has  an  abso- 
lute power 
over  the  whole 
personal 
estate : 

the  assets 
cannot  be  fol- 
lowed into  the 
hands  of  his 
alienee : 


[z)  Drue  v.  Baylie,  1  Freem.  392, 

53.   See  ante,  pp.  790,  791. 

(a)  See  Burne  v.  Richardson,  4 
iTaunt.  720. 

h)  Nor  can  they  be  followed  by 

i  who  has  paid  off  a  debt  of  the 
Itatator'B  or  who  has  made  ad- 
Imices  to  the.  executor  to  enable 
llim  to  do  so  :  Haynes  v.  Forshaw, 

Hare,  93.  It  is  plain  that  a 
Itreditor  hasno  specific  right  against 
lltie  leaseholds,  or  against  any  other 
liliattel  of  the  deceased  debtor  of 
liliich  the  executor  may  have 
Itibn  possession.     He  has  a  right 

0  sue  the  executor  and  to  obtain  a 
Ikree  against  him.  But  it  is 
lloubtful  whether  upon  a  common 
Ifcree  for  an  account  any  right 
Iwuld  attach  upon  the  leaseholds 
iMupon  any  specific  chattels,  unless 
\k  decree  also  directed  a  sale  of 
Imcli  leaseholds  or  chattels:  per 
Itood,  V.-C,  in  Simpson  v,  Mor- 
]liv,2Kay&J.  71,  76,  76. 

(c)  Whale  v.  Booth,  4  T.  R.  625, 
|iote  to  Farr  V.  Newman.    Nugent 

MiilTard,  1  Atk.  463.     See  also 

W.E.— VOL.  I.  * 


Spackman  v.  Timbrell,  8  Sim.  260, 
where  a  testator  liefiueathcd  lease- 
holds to  his  son,  and  appointed 
him  and  another  person  his  exe- 
cutors :  Three  years  after  the 
testator's  death,  the  son  settled  the 
leaseholds,  on  his  marriage  :  And 
Sir  L.  Shadwell,  V.-C,  held  that 
as  against  the  son's  wile  and  chil- 
dren, the  property  was  not  liable 
to  the  testator's  creditors.  See 
also  Dilkes  v.  Broadi.icad,  2  De 
G.  F.  &  J.  566,  Accord.  So 
where  an  executrix,  after  probate 
and  after  judgment  recovered 
against  her  for  a  debt  due  from 
lier  testator,  assigned  all  his  pro- 
perty and  effects  to  trustees  for  the 
benefit  of  his  creditors,  the  assign- 
ment was  held  valid  as  again.st 
the  judgment  creditor;  Wolver- 
hampton Bank  v.  Marston,  7  H.  & 
N.  148. 

(d)  By  Lord  Mansfield  in  Whale 
V,  Booth.  So  if  a  temporary  exe- 
cutor or  administrator  has  sold  the 
goods  there  is  no  remedy  cgainst 
the  vendees  :  Chandler  v.  Thomp- 
3  p 
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even  specific 
legacies  : 


the  executor 
may  mortgiige 
the  assets  : 


Of  the  Power  of  an  Executor.     [Pt.  iii,  Bk,  i. 

The  power  of  the  executors  to  dispose  of  a  chattel  specifi-l 
cally  bequeathed  seems  to  have  been  formerly  questioned  (e);j 
but  succeeding  cases  in  modern  times  have  established  it| 
beyond  dispute  (/). 

As  an  executor  may  absolutely  dispose  of  the  testator'sl 
assets  for  the  general  purposes  of  the  Will,  there  seems  nol 
good  reason  why,  in  the  exercise  of  a  sound  discretion,  andl 
presuming  the  language  of  the  Will  does  not  peremptorilyl 
require  an  absolute  sale,  the  executor  may  not  raise  the! 
money  required  by  a  partial  sale  or  mortgage  of  the| 
assets  ig).  And,  accordingly,  the  power  of  an  executor  oi^ 
administrator  to  mortgage  the  assets  has  been  recognizedl 
by  hi 


gh  authorities  on  several  occasions  (//). 


The  mortgagel 


son,  Hoi).  266  :  unless  the  transac- 
tion be  fraudulent,  as  where  an 
administrator  durante  minore  cetate 
sold  East  India  stock,  and  the 
buyer  had  full  notice  that  it  was 
the  stock  of  the  infant :  Munn  v. 
Dunkin,  Finch.  R.  298.  See  infra, 
p.  804. 

(e)  Humble  v.  Bill,  2  Vern.  444. 

(/)  Ewer  V.  Corbet,  2  P.  Wms. 
149.  Burting  r.  Stonard,  2  P. 
Wms.  150.  Lanf^ley  v.  Lord  Ox- 
ford, Ambl.  17.  Lord  St.  Leonards 
in  his  Treatise  on  Vendors  and 
Purchasers  (vol.  ii.  p.  56,  9tli  edit.), 
considers  it  doubtful  whether  it  is 
safe  to  take  an  ai^signnient  of  a 
specific  lef^acy  from  the  executor 
without  the  concurrence  of  the 
specific  legatee,  lest  the  executor 
should  have  assented  to  the  be- 
quest :  and  he  cites  Tomlinson  v. 
Smith,  Finch.  378.  But  Mr.  Coote 
(Mortg.  6th  ed.  309)  observes  that 
that  was  a  case  of  gross  fraud; 
and  concludes  from  all  the  cases, 
that  if  a  purchaser  or  mortgagee 
shall  bondjide  deal  with  an  execu- 
tor, within  a  reasonable  time  after 
the  testator's  death,    and    obtain 


possession  of  the  muniments  ofl 
title,  a  specific  legatee  would  neven 
be  permitted,  at  law  or  in  equityJ 
to  set  up  the  executor's  assena 
against  the  sale  or  mortgage ;  Ion 
by  sale  and  delivery,  the  title  ofl 
the  purchaser  or  mortgagee  is  cora4 
plete.  However,  the  general  rula 
certainly  is  that,  at  law,  the  titla 
to  any  specific  thing  bequeathedJ 
vests,  upon  the  assent  of  the  exe-j 
cutor,  absolutely  in  the  legatee,  eoI 
as  to  enable  him  to  bring  anactioa 
of  ejectment  for  a  chattel  leasc-l 
hold,  or  trover  for  the  goods  whicli 
are  the  subject  of  the  legacy.  (Sea 
post,  Pt.  T.  Bk.  ir.  Ch.  i.)  Ami 
even  in  equity,  if  the  legatee,  afteij 
the  assent,  were  to  assign  to 
bond  fide  purchaser,  the  title  ol 
such  an  assignee  would,  it  slioull 
seem,  be  better  than  that  of  anjf 
subsequent  purchaser  from  tlie  exeJ 
cutors.  See^josi,  Pt.  iii.  Bk.  iir.| 
Ch.  IV.  §  III. 
(jf)  Coote  on  Mortg.  5tli  eJ.  309J 
{h)  By  Lord  Hardwicke  in  Meaif 
V.  Orrery,  3  Atk.  239  :  by  LoiJ 
Thurlow  in  Scott  v.  Tyler,  2  Dick] 
726  :  and  by  Lord  Eldon  in  M'Leo* 
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e  of  a  chattel  specifi- 
rmerly  questioned  (e);  I 
s  have  established  itl 

)ose  of  the  testator'sl 

Will,  there  seems  nol 

sound  discretion,  and! 

loes  not  peremptorilyj 

ir  may  not  raise  tliel 

or    mortgage   of  thel 

^er  of  an  executor  or 

has   been  recognizedl 

IS  (h).     The  mort 

n  of  the  muniments  of) 
lecific  legatee  would  neven 
tted,  at  law  or  in  equityJ 
ip  the  executor's  assena 
;he  sale  or  mortgage ;  fun 
ind  delivery,  the  title  on 
haser  or  mortgagee  is  com-j 
However,  the  general  rula 
r  is  that,  at  law,  the  titia 
ipecitic  thing  bequeathedJ 
)on  the  assent  of  tlie  exeJ 
isolutely  in  the  legatee,  sd 
ible  him  to  bring  an  actiori 
ment  for  a  chattel  lease'] 
trover  for  the  goods  whici| 
iubject  of  the  legacy.  (Sefl 

T.  Bk.  ir.  Ch.  I.)  Ami 
equity,  if  the  legatee,  aftea 
!nt,  were  to  assign  to 
'e  purchaser,  the  title  o| 
assignee  would,  it  slioulij 

better  than  that  of  mf 
!nt  purchaser  from  the  eie| 
See  post,  Pt.  III.  Bk.  iirJ 
( III. 

lote  on  Mortg.  5th  ed.  3091 
r  Lord  Hardwicke  in  Meaf 
y,  3  Atk.  239  :  by  Loixl 
■  in  Scott  V.  Tyler,  2  DickJ 
1  by  Lord  Eldon  in  M'Leo 


may  be  either  of  legal  or  equitable  assets  (i),  or  of  mere 
choses  in  action  (k),  and  may  be  by  actual  assignment,  or  by 
deposit  (Z),  and  it  may  properly  give  the  mortgagee  a  power 
of  sale  (m).  So,  the  executor  may  pledge  a  part  of  the 
assets  for  the  purpose  of  better  enabling  him  to  administer 
the  estate  ;  and  it  should  seem  that  the  pledgee  may  sell  the 
things  pledged,  if  they  are  not  redeemed  within  the  proper 
time  (n).  The  power  to  mortgage  is  not  taken  away  by  the 
mere  commencement  of  an  administration  action,  where  no 
receiver  has  been  appointed  and  no  injunction  granted  (nn). 

Again,  it  is  not  incumbent  on  the  purchaser  or  mortgagee  a  pmchaser 
of  the  assets  to  see  the  money  properly  applied,  although  he  ilsnot" 
knew  he  was  dealing  with  an  executor  (o).     "It  is  of  ereat  I'oun'it'see 

»       •  1  T       1  mi       1  to  the  appli- 

consequence,    said  Lord  Thurlow,  in  Scott  v.  Tyler  {})),"  that  cation  of  tho 

purchase- 
notice  of  the  purpose  for  which  the   ^^'^^^  '• 


!'.  Drummond,  17  Ves.  154.  Child 
V.  Thorley,  16  C.  D.  15L 

(i)  Nugent  v.  GifFard,  1  Atk. 
463.    Coote  on  Mortg.  5th  ed.  310 

(k)  Scott  V.  Tyler,  2  Dick.  724. 
Vane  v.  'Rigden,  L.  R.  5  Ch.  6C7. 

(t)  Ilnd.  Coote  on  Mortg.  5tli 
ed.  310. 

(m)  Russell  v.  Plaice,  18  TJeav.  21. 

(n)  Russell  v.  Plaice,  18  Beav. 
28,  29. 

(nn)  Berry  v.  Gibbons,  L.  R.  8 
Ch.  747. 

(o)  M'Leod  V.  Drummond,  17 
Ves.  154.  Although  an  executor 
or  administrator,  purporting  to  act 
as  such,  will  generally  confer  a 
good  title  upon  an  alienee  to  whom 
he  conveys  or  transfers  a  legal  es- 
tate or  title,  and  the  alienee  has  no 
obhgation  to  see  the  consideration 
money  properly  applied,  yet  as 
the  executor  or  administrator  has 
no  riglit  to  raise  money  for  his 
own  purposes  or  otherwise  than  for 
the  purpose  of  the  performance  of 
tlie  duties  of  administration,  so  a 
mortgage  for  purposes  foreign  to 
the  administration  will  be  set  aside 
IS  against  a  mortgagee  who  has 


money  is  raised  :  Ricketts  v.  Lewis, 
20  C.  D.  745.  In  the  argument 
in  Re  Morgan,  18  C.  D,  93,  Fry,  J. 
put  three  possible  cases :  (i)  An 
executorasexecutor  borrows  money 
ostensibly  for  executorship  pur- 
poses on  the  security  of  the  testa- 
tor's assets ;  that  is  a  valid  transac- 
tion (Berry  v.  Gibbous,  L.  R.  8  Ch. 
747) ;  (ii)  A  man,  known  to  be  an 
executor,  borrows  on  the  security 
of  tlie  assets  admittedly  for  his  own 
private  purposes ;  that  is  invalid. 
(Wilson  V.  Moore,  1  M.  &  K.  337) ; 
(iii)  An  executor,  not  known  to  be 
such,  borrows  money  for  his  own 
private  purposes  on  the  security  of 
that  which  appears  to  be  his  own 
property  biit  whidi  is  really  the  tes- 
tator's property.  This  last  was  the 
case  before  Fry,  J.,  and  he  held  that 
the  transaction  was  invalid,  and  his 
decision  was  confirmed  by  the 
Court  of  Appeal,  but  the  mortgage 
was  an  equitable  mortgage  only  by 
deposit.  The  conflict  here,  it  is  to 
be  noted,  was  between  two  equi- 
table titles,  t 
(p)  2  Dick.  725. 
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exception 
where  there  is 
collusion  be- 
tween the  pur- 
chaser and 
the  executor  : 


no  rule  should  be  laid  <?own  here  which  may  impede  execu- 
tors in  their  administratiob.  or  render  their  disposition  of  the 
testator's  effects  unsafe  or  uncertain  to  a  purchaser :  His 
title  is  complete  by  sale  and  delivery :  what  becomes  of  the 
price  is  of  no  concern  to  him.  This  observation  applies 
equally  to  mortgages  or  pledges,  and  even  to  the  present 
instances  where  assignable  bonds  were  merely  pledged  with- 
out assignment." 

In  the  case  of  a  legal  transfer  exceptions  to  the  general 
power  of  the  executor  or  administrator  to  dispose  of  the  estate 
of  the  testator  or  intestate  will  be  found  in  those  cases  only 
where  collusion  exists  between  the  purchaser,  or  mortgagee, 
and  the  personal  representative.  That  an  executor  may  waste 
the  money  is  not  alone  sufficient  to  invalidate  the  sale  or 
mortgage ;  it  must  further  appear  that  the  purchaser  ur 
mortgagee  participated  in  the  devastavit,  or  breach  of  duty 
in  the  executor  (q). 

Fraud  and  covin  will  vitiate  any  transaction,  and  turn  it 
to  a  mere  colour.  If,  therefore,  a  man  concerts  with  an 
executor,  by  obtaining  the  testator's  effects  at  a  nominal 
price,  or  at  a  fraudulent  undervalue  (r),  or  by  applying  the 
real  value  to  the  purchase  of  other  subjects,  for  his  own 
behoof,  or  in  any  other  manner,  contrary  to  the  duty  of  the 
office  of  executor,  such  concert  will  involve  the  seeming 
purchaser  or  pawnee,  and  make  him  liable  to  the  full 
value  (s). 

Thus,  where  the  person  to  whom  the  executor  coUusively 
passes  the  property  knows  that  the  executor  is  acting  in 
violation  of  his  trust,  and  in  fraud  of  the  persons  interested 
in  the  due  administration  of  the  assets,  the  fraud  vitiates 
the  transaction,  and  the  attempt  to  transfer  the  property  is 


(q)  Whale  V.  Booth,  4  T.  E.  626, 
note. 

(r)  Thus,  a  sale  by  an  adminis- 
trator to  his  brother  and  co- 
partner was  set  aside,  it  appearing 
to  the  Court,  from  the  evidence, 
that  the  sale  was  made  at  an  under- 
value 80  gross,  that  it  ought  to  be 


deemed  fraudulent  and  void :  Eice 
V.  Gordon,  11  Bear.  265. 

(«)  By  Lord  Thurlow  in  Scolt 
V.  Tyler,  2  Dick.  725.  See  also 
the  Stat.  43  EKz.  c.  8,  {ante,  p. 
210)  as  to  treating  the  collusive 
purchaser  as  an  executor  de  son 
tori. 
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ineffectual  and  void  :  Therefore,  in  Doe  v.  Falloios  {t),  where 
an  administratrix,  being  indebted  to  an  attorney  for  rent, 
executed  to  him  a  mortgage  of  leasehold  property  belonging 
to  her  intestate,  which  falsely  recited  that  300L  was  paid  as 
1  consideration  ;  and  the  next  of  kin,  not  knowing  the  facts, 
were  induced,  by  misrepresentation,  to  execute  the  mortgage  ; 
md  the  jury  at  the  trial  found  that  the  deed  had  not  been 
fairly  obtained ;  the  Court  of  Exchequer  held,  that  the  mort- 
gagee was  not  entitled  to  recover  in  ejectment  against  the 
next  of  kin,  because  of  the  fraud ;  nor  against  the  administra- 
trix, who  was  the  widow  of  the  intestate,  as  to  her  share  of 
the  term,  because,  as  the  accounts  of  the  estate  had  not  been 
wound  up,  it  could  not  be  ascertained  whether  there  would  be 
any  surplus,  or  any  part  which  would  belong  to  the  widow  (m). 

Formerly  at  Law  {x),  it  was  laid  down,  that  the  executor  whether  a  sale 
might  make  a  valid  sale  of  the  effects  in  satisfaction  of  his  ^f  ^*execu.*"* 
own  private  debt,  although  the  purchaser  knew  the  goods  sold  V*''*  P"'*|?, 
were  the  goods  of  the   testator  or  intestate  (y).      But  in 
Equity  it  seems  to  be  established,  that,  generally  speaking, 
the  executor  or  administrator  can  make  no  valid  sale  or  pledge 
of  the  assets  as  a  security  for,  or  in  payment  of  his  own  debt : 
on  the  principle  that  the  transaction  itself  gives  the  purchaser 


(()  2Crompt.  &  Jerv.  481. 

(k)  It  is  submitted,  with  great 

I  deference,  that  the  correctness  of 
this  decision  may  be  doubted. 
Surely  the  assignment  of  the  term 
passed  the  legal  estate  from  the 
idministratrix  to  the  lessor  of  the 
plaintiff:  and,  therefore,  he  was 
entitled  to  recover  at  law,  though 
tie  assignment  might  be  void  at 
Into  with  regard  to  the  execution 

I  of  the  creditors  of  the  intestate 
ai;ain9t  the  goods  of  the  intestate  : 
or,  t'n  tquiiy  as  against  the  next  of 

I  kin. 
(r)  See  the  observations  of  Lord 

j  Mansfield,  in  Whale  v.  Booth  ;  and 
of  Bayley,  B.,  in  Doe  v.  Fallows, 


2  Cr.  &  .1.  483. 

(y)  Whale  v.  Booth,  4  T.  R.  625, 
in  notis.  Farr  v.  Newman,  4 
T.  R.  642,  645.  But  Lord  Mans- 
field  intimated  in  Whale  r.  Booth, 
that  if  the  purchaser  kneiv  the 
debts  were  unpaid,  it  would  be  a 
fraud  and  vitiate  the  sale.  The 
rule,  as  laid  down  by  Bayley,  B., 
in  delivering  the  judgment  of  the 
Court  in  Doe  v.  Fallows,  2  C.  &  J. 
483  ;  2  Tyrwh.  462,  was  that  the 
executor  might  make  an  effectual 
disposal  of  the  assets  in  considera- 
tion of  a  debt  of  his  own,  and  to 
discharge  his  own  debt,  if  there 
were  no  fraud  in  the  creditor  in 
accepting  of  such  disposal. 


w 
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or  mortgagee  notice  of  the  misapplication,  and  necessarily 
involves  his  participation  in  the  breach  of  duty  (z). 

If  the  executor  be  also  specific  legatee,  a  sale  or  mortgage 
from  him  of  the  specific  legacy  for  satisfaction  of  his  private 
debt  will  be  safe,  unless  it  can  be  shown  that  the  purchaser 
or  mortgagee  knew  there  were  debts  unpaid  (a), 
where  thore  is        Where  there  exists  such  collusion  as  to  render  the  dealiu"  I 

collusion  lega-      _  _  o 

tees  as  well  as    invalid,  not  only  a  creditor,  but  a  legatee,  whether  general  or 

follow  the         specific,  is  entitled  to  follow  the  assets  {b).     But  they  must 

assets :  enforce  their  right  within  a  reasonable  time,  or  it  will  be  | 

barred  by  their  acquiescence  (c) . 

An  executor  cannot  be  allowed,  either  immediately  or  by  I 


an  executor 
cannot  jmr- 


P 


(i)  Bonney  v.  Ridganl,  1  ('  \, 
145,  148.  Scott  V.  Tyler,  2  J  v. 
724.  S.  C.  2  Bro.  C.  C.  433.  Hill 
V.  Simpson,  7  Ves.  152.  Andrew 
V.  Wrigley,  4  Bro,  C.  C.  13G,  by 
Lord  Alvanley.  M'Lc(jd  r.  Drum- 
mond,  17  Ves.  154,  270,  by  Lord 
Eldon.  Keane  v.  Robarts,  4  Madd. 
357,  358,  by  Sir  J.  Leach,  Wat- 
kins  V.  Cheek,  2  Sira.  &  Stu.  205, 
Cubbidge  v.  lioatvvright,  1  Russ. 
Chanc.  Cas.  549,  Wilson  r.  Moore, 
1  M.  &  K.  337.  Eland  r.  Eland, 
4  M.  &  Cr.  427,  by  Lord  Cotten- 
liani.  Panntll  v.  Hurley,  2  Coll. 
241.  Haynes  v.  Forshaw,  11  Hare, 
99,  by  Wood,  V.-C.  Cole  v.  Mud- 
dle, 10  Hare,  186.  Downes  v. 
Power,  2  Ball  c&  B.  491.  Collin- 
Fon  V.  Lister,  20  Beav.  356,  Re 
Morgan,  18  C.  D,  93,  98,  per  Fry, 
J,  Ricketts  v.  Lewis,  20  C.  D, 
745,  And  now  since  the  Judica- 
ture Act,  1873,  it  seems  that  the 
rule  established  in  Equity  will 
govern  the  case,  as  it  is  provided  in 
that  Act  (s.  25,  sub-s.  11),  that 
generally  in  all  matters,  in  which 
tiiere  is  any  conflict  or  variance 
between  the  rules  oi'  P'<[uity  and 
the  rules  of  Common  Law  with  re- 


ference to  the  same  matter,  tlie 
rules  of  Equity  shall  prevail.    It 
must  not,  however,  be  understoo.]  | 
from  this  that  the  legal  and  equi- 
table rights  should  be  treated  as  I 
identical,  but  only  that  tlie  Court  | 
should  administer  both  legal  .unl 
equitable   principles.      Joseph  r. 
Lyons,  15  Q.  B.  D.  280.    Cooper! 
V.  Vesey,  20  C,  D,  612.    Manners 
f.  Mew,  29  C.  D.  725.    But  it  is 
not  enough  to  impeach  a  mortjjage  I 
by  an  executor  that  the  advances  I 
were  originally  made  to  him  with- 
out security  and  that  the  security] 
was  afterwards  added  :  Miles 
Dumford,  2  De  G.  M.  &  G.  G41. 

(a)  Taylor  i'.  Hawkins,  8  Ves.  I 
209,  Hall  V.  Andrews,  27  L.  T, 
195  ;  20  W,  R.  799.  Coote  uiii 
Mortg,  5thed.  311. 

(6)  Hill  V.  Simpson,  7  Ves.  152.1 
M'Leod  V.  Drummond,  17  Ves. 
169,  Wilson  v.  Moore,  1  M.  &  K.j 
337, 

(c)  Elliott  V.  Merriiii.in,  2  Mil 
41.  Andrew  t'.  Wrigley,  I  Bro,  C.j 
C.  125,  M'Leod  v.  DruiiimonJ,! 
before  Sir  W,  Grant,  14  Ves.  353.1 
359,  363.  S.  C.  before  Lord  Ehlonj 
17  Ves,  152. 
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r  immediately  or  by 


means  of  a  trustee,  to  be  the  purchaser  from  himself  of  any 
part  of  the  assets,  hut  shall  bo  considered  a  trustee  for  the 
persons  interested  in  the  estate,  and  si  U  account  for  the 
ntmost  extent  of  advantage  made  by  him  of  the  subject  so 
purchased  (d) . 

But  the  executor  of  a  deceased  partner  is  warranted,  in 
I  equity  as  well  as  at  law,  in  seUing  the  share  of  the  deceased  to 
the  surviving  partners,  if  this  can  be  done  fairly  and  properly  : 
Though  when  such  a  relation  subsists  between  the  parties, 
Ooar(  8  of  Justice  will  look  at  such  transactions  with  close 
attention  ;  for  in  dealings  between  the  execi  )r  of  a  deceased 
partner  and  the  surviving  partners  there  may  be  an  inequality 
a  respect  of  knowledge,  which  may  be  taken  advantage  of  in 
I  such  a  way  as  tc  lead  to  inequitable  and  unfair  results  (c). 

A  sale  is  not  avoided  merely  because,  when  entered  upon, 
I  the  purchaser  may  at  his  option  become  trustee  for  the  property 
purchased  {e.g.  by  proving  a  will  under  which  he  was  named 
ejecutor),  if  in  point  of  fact  he  never  does  become  such. 
I  Such  a  purchaser  is  under  no  disability,  and,  in  order  to  avoid 
such  sale,  it  must  be  shown  that  he  in  fact  used  his  power  in 
8uch  a  way  as  to  render  it  inequitable  that  the  sale  should  be 
upheld  (/). 

It  is  a  general  rule,  deducible  from  the  principles  which 
have  been  above  investigated,  that  executors  and  adminis- 
trators may,  by  virtue  of  their  office,  dispose  absolutely  of 


chase  the 
assets  from 
himself : 


an  executor  of 
a  deceased 
liartner  may 
Kcll  his  share 
to  tlie  survi- 
ving partners. 


Power  of  exe- 
cutors to  as- 
si;;n  leases  : 


(d)  Hall  V.  Hallett,  1  Cox,  134. 
Watson   V.    Toone,  6  Madd.  153. 

I  It  was  held  in  the  case  of  Mackin- 
tosh V.  Barber,  1  Binf^h.  50,  that 
executors,  to  whom  a  power  is 
given  to  sell,  may  at  law  sell  to  a 
trustee  for  themselves  or  may  sell 

1 19  one  of  themselves.  Whether 
luch  a  sale  can  be  supported  in 
quity  must  depend  upon  the  cir- 

I  tmiistances  under  vlii  h  it  was 
made  (1  Sugd.  on  I'owtTs,  141, 
6lh  ed.)  It  seems  th.tt  the  rules 
of  equity  will,  since  the  Judicature 


Act,  govern  the  matter. 

E.\ecutoi  s  liaviiij,'  been  directed 
by  a  will  to  .^cU  the  real  estate,  if 
they  allow  one  of  their  number  to 
hold  buildings  at  less  than  a  fair 
occupation  rent,  are  chargeable 
with  what  would  havi'  been  a  fair 
occupation  rent :  De  Cordova  v, 
De  Cordova,  4  App.  Cas.  692. 

(f )  Chambers  i'.  Howell,  1 1  Beav. 
6. 

(/)  Clark  V.  Clark,  9  App.  Cos. 
733. 
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\\. 


and  make 
underleases 


w 


terms  for  years,  which  are  vested  in  them  in  right  of  their 
testators  or  intestates  {g) ;  and  may  make  a  good  title,  even 
against  a  specific  legatee,  unless  the  disposition  he  fraudu- 
lent :  So  an  executor  or  administrator  may  make  an  under- 
lease of  such  term  by  leasing  it  for  a  fewer  number  of  years  | 
and  the  rent  reserved  shall  be  assets  in  his  hands,  and  go 
in  a  course  of  adnnnistration  (/«)• 

This,  however,  is  an  exceptional  mode  of  dealing  with  the  I 
assets,  and  those  who  accept  the  title  in  that  way,  must  take 
it  subject  to  the  question  whether  it  was  the  best  way  of 
administering  the  assets  (i). 

And  although  an  executor  or  administrator  may  grant  an  I 
underlease,  if  necessary  for  the  due  administration  of  the 
property,  he  cannot  give  an  option  of  purchase  at  a  future  j 
time  {k). 

If   the    executor  or  administrator    dies  without   bavin"! 
administered  the  whole  estate,  it  is  not  in  the  power  of  the  | 
executor  of  such  executor  or  the  administrator  de  bonis  non, 
to  avoid  any  such   disposition  made    by  the  executor  or| 
administrator  during  his  life. 

In  a  case  in  the  Court  of  Chancery  in  Ireland  (t),  where  I 
cutore  are^good  the  children  and  widow  of  an  intestate  had  agreed  to  divide 
ineqmty:        j^jg  personal  estate,  including  a  lease  of  a  farm  for  years, 
according  to  the   Statute  of  Distributions,  and  afterwards] 
the  widow,   not  being  disposed  to  abide  by  the  arrange- 
ment, took  out  administration,  and  leased  the  farm  at  an  I 
undervalue   to   a    person   who    had  express  notice  of  the 


what  iinder- 


(g)  Bac.  Abr.  Leases,  (I.)  7. 

(h)  Ibid. 

(i)  Oceanic  Steam  Co.  v.  Suther- 
berry,  16  C.  D.  236,  by  Jessel, 
M.R.,  ih.,  p.  243.  In  Keating  v. 
Keating,  1  Lloyd  &  Goold,  133, 
Sir  E.  Sugden,  C,  observed  that 
many  circumstances  would  justify 
an  executor  in  equity  in  granting 
a  lease  instead  of  selling  the  pre- 
mises, and  he  would  sustain  such 
a    lease  by  an   executor    simply 


acting  in  a  due  administration  of  I 
the  assets,  but  that  a  person  could 
not  be  permitted  to  hold  a  rever- 
sionary lease  from  an  executor 
with  full  notice,  without  showinf; 
that  such  lease  was  properly  [ 
granted  in  the  due  administra- 
tion of  the  executor's  office. 

(k)  Oceanic  Steam  Co.  v.  Suther- 
berry,  16  C.  D.  236. 

(0  Drohan  v.  Drohan,  I  Ball. 
&  Beat.  185. 
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igreement  between  the  widow  and  children,  and  that  she 
rasbjthem  called  on  to  sell  the  intestate's  interest  in  the 
[arm;  Lord  Manners,  C,  set  aside  the  lease  on  the  appli- 
cation of  the  children,  and  expressed  his  opinion  that  even 
if  the  lease  were  at  full  value,  yet,  being  taken  by  a  person 
baring  notice  that  a  sale  was  called  for,  it  could  not  be 
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It  should  be  observed,  that  it  has  been  held  that  a  bequest 
I  of  leaseholds  to  executors,  upon  trust  to  sell,  and  to  invest 
the  proceeds  for  the  benefit  of  persons,  some  of  whom  are 
infants,  will  not  enable  them  to  grant  an  underlease:  And 
the  Court  of  Chancery  will  not  enforce  performance  of  an 
isreement  to  take  such  underlease  (m). 

It  remains  to  consider  how  far  this  power  of  the  executor  when  tlie 
I  or  administrator  to  assign  or  underlet  may  be  restrained  by  MMutorto" 

If  a  lease  be  <^^^ot 

underlet  is 


the  provisions  contained  in  the  lease  itself. 


for  a  term  of  years,  upon  condition,  that  if  the  lessee  restrained  by  a 
I  ikll  assign  his  term  without  the  assent  of  the  lessor,  it  shall  to  assign,  &c. 
be  lawful  for  the  lessor  to  re-enter,  the  term  shall  nevertheless 
Test  in  the  executor  or  administrator  of  the  lessee  without 
any  breach  of  such  condition  (n).  But  a  question  arises, 
whether  when  a  lease  for  years,  with  a  condition  or  covenant 
restraining  alienation  or  underletting,  comes  into  the  hands 
of  the  executor  or  administrator,  he  is  warranted  in  assigning 
or  making  an  underlease  of  it.  Where  the  executor  or  admi- 
nistrator is  named  in  the  condition  or  covenant,  he  is  bound 
thereby:  Therefore,  if  a  lease  contain  a  proviso,  that  the 
lessee,  his  executors  and  administrators  shall  not  set,  let,  or 


(m)  Evans  v.  Jackson,  8  Sim. 

1217. 
(n)  Parry  v.  Harbert,  Dyer,  45  6. 

I  It  has  been  questioned  whether  a 
bequest  of  a  term  by  Will  to  a 
tftciJK  legatee  is  not  a  breach  of  a 
condition  not  to  alien :  Berry  v. 
Taunton,  Cro.  Eliz.  331  :  but  see 
Crasoe  I'.  Bu^jby,  3  WiPs.  237. 

I  ff*  -.  Bcvan,  3  M.  &  S.  36  .    On 


principle  it  would  seem  that  the 
opinion  of  Bayley,  J.,  in  Doe  v. 
Bevan,  is  correct,  that  assignment 
and  such  like  words  apply  only  to 
transfer  inter  vivos,  and  that  if  the 
lessor  desire  to  exclude  a  speciKc 
devise  of  the  term,  he  must  do  so 
by  express  words :  Woodfall  on 
Landlord  and  Tenant,  14th  ed., 
681. 
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assign  over  the  whole  or  part  of  the  premises,  without  Icavd 
in  writing,  on  pain  of  forfeiting  the  lease,  the  executor  oJ 
administrator  of  the  lessee  cannot  assign  or  underlet,  unlesd 
by  leave  in  writing,  without  incurring  a  forfeiture  (o).    So  il 
the  lessee  covenant  that  he,  his  executors  or  administratorsJ 
shall  not  assign,  without  licence,  except  by  his  or  their  laslj 
Will  and  testament,  and  the  lessee  makes  his  Will  and  diesJ 
the  executors  will  be  bound  by  the  covenant,  and  canuot  sell 
the  term  for  payment  of  debts  without  the  licence  of  tha 
lessor  ( j)).     But  if  the  executors  or  administrators  are  iiott 
named  in  the  proviso  or  covenant,  it  may  be  doubted  whctlica 
the  restriction  will  extend  to  them  (q).     Thus,  in  an  anoiiyJ 
mous  '^asfe  in  Dyer  (r),  a  question  was  asked  upon  those  words 
in  a  lease,  "  And  it  shall  not  be  lawful  for  the  lessee  to  give  J 
sell,  or  grant  his  estate  pud  term  to  any  person  without  tlia 
leave  o'  the  lessor,  upon  pain  of  forfeiture  of  his  said  term ;  1 
the  lei  sor  and  lessee  die,  and  the  executor  sells  the  tern 
withou  •  the  leave  of  the  heir :  And  it  was  holden,  that  this  i^ 
out  of  Ihe  case  of  forfoiture,  because  the  restraint  ^\as  only 
during  •^he  lives  of  the  lessor  and  lessee :   And  yet  it  was 
agreed  in  the  bench,   that  the  words  above  make  a  con-l 
dition  («).     So  in  Seers  v.  Hind  (t),  a  point  arose  whetlien 
executors  were  warranted  in  disposing  of  a  lease,  as  assets  od 
the  testator,  where  there  was  a  proviso  against  alienation  hi 
the  lessee :  And  Lord  Thurlow  said,  "  if  A.  lets  a  farm  to  BJ 
with  covenant  not  to  alion,  and  B.  dies,  may  not  his  executors 
dispose  of  it?   I  think  it  has  been  determined  that  tbeyj 
may ;  and  I  have  always  taken  it  as  clear  law.    It  is  an 
alienation  by  the  act  of  God.     I  remember.  Lord  Caiu(leii| 
enterec.  into  the  qucsiion  much  in  the  same  way.    He  took 
it  to  be  clear  law,  that  an  alienation  by  death  could  uot  be  i 


(o)  Roc  1).  Harrison,  2  T.  R. 
425.  See  also  Doe  v.  Bcvaii,  3  M. 
&  S.  357. 

(p)  Lloyd  V.  Crispc,  5  Taunt. 
24i). 

(q)  Roe  V,  Harrison,   2  T.   R. 


42!),   by   Aslilmi-st,   J.     See  al-.] 
Phillips  r,  Everaril,  5  Sim.  102. 

(r)  P.  «6  a.,  pi.  8. 

(s)  See  also  Touchst.  133. 

(0  1  Ves.  294. 
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Iforfeiture.  In  case  of  a  lease  for  years  to  A.,  it  goes  to  his 
liecutor,  not  by  way  of  limitation  as  in  the  case  of  a 
■remainder  over,  &c.,  but  as  coming  in  the  place  of  the  lessee. 

understood  it  to  be  well  settled,  as  I  have  stated."  But 
liliere  a  lease  was  made  for  years  upon  condition  that  the 
llessee,  his  executors,  or  assigns,  should  not  alien  without  the 
Itonseiit  of  the  lessor,  an  assignment  by  the  administrator 
|of  tho  lessee  was  held  a  breach  of  the  condition  •  on  the 
l»round  of  the  administrator  being  an  assignee  within  the 
jfondition  (h). 

As  to  the  question,  whether,  in  case  a  term  for  years  bo 
Iforfeitcd  by  reason  of  the  executor  or  administrator  assigning 
lor  underletting  without  licence,  relief  can  be  obtained  in 
Iquity ;  the  general  rule  is,  that  a  Court  of  Equity  will  not 
Isfford  any  relief  against  a  forfeiture  occasioned  by  assigning 
lirithout  licence  {x).  However,  where  a  lease  contained  a 
Itovenant,  that  if  the  lessee  should  let  the  premises  for  any 
[longer  period  than  three  years,  except  to  the  wife  or  children 
lof  the  lessee,  without  licence  of  the  lessor  and  his  assigns 
Ifirst  had,  then  the  said  lease  should  be  void,  and  the  exe- 
I  tutor  of  tho  lessee  sold  the  lease  for  the  payment  of  the 
lebts  of  his  testator,  the  i^)laintiflf,  the  purchaser,  was  relieved 
[igainst  the  forfeiture  {ij). 

This  subject  may  be   concluded,  by  observing  that   the  The  executor's 

I  •    ■  /•     T  1  power  of  (lis- 

hxecutor  8  or    administrators   power  of  disposal  over  the  posni  over  tho 
issets  is  not  at  all  controlled  or  suspended  by  the  mere  com-  ^^ftroi'iedby 
menccment  of  an  action,  on  the  part  of  a  creditor  of  the  "'er«iy  com- 

'  *■  mencing  an 

adiiiiiiiiitrutioti 
action. 


(h)  Sir  Win.  More'a  case,  Cro. 

I  Eliz.  2G. 
[t]  Lovat  V.  Lord  Eanelui,'b,  3 

iVes.  &  Beam.  24.  And  in  the 
Conveyancing;  nnd  Law  of  Pni- 
^'rty  Act,  1881  (44  &  4r)  Vict.  c.  41, 
f.  14), where  restrictions  on,  and  re- 
lief a^'uinst,  forfcitnre  of  leases  for 

I  the  breach  of  certain  covenants  are 
given  to  the  lessen,  sperial  oxrep- 
liun  is  made  fur  the  case  of  a 


breach  of  a  covenant  not  to  assign, 
underlet,  part  with  the  jmssession, 
or  dispose  of  the  land  leased  (s.  14, 
Bub-s.  6)  ;  against  such  a  b'each 
the  Act  does  not  extend  the  power 
of  relief  formerly  exercised. 

(v)  Cox  )'.  Brown,  1  Chanc.  Rep. 
170  ;  but  quccrc,  wliether  there  was 
any  forfeiture  in  this  case  see  ante, 
n.  810. 
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deceased,  for  the  administration  of  his  estate :  For  the  powJ 
of  the  personal  representative  to  aliene  and  make  a  good  titl 
tc  any  part  of  the  assets  continues  until  there  bas  bee] 
j!;idgi;>ent  in  the  action  {z). 

A  promissory  note  or  bill  of  exchange  made  payable 
the  deceased  or  his  order,  may  be  endorsed  by  his  execut 
or  administrator  (a).    And,  generally  speaking,  there  is  nl 
difference  between  an  endorsement  of  a  note  by  the  decease! 
and  one  by  his  personal  representative  (6).     In  a  case  when 
the  payee  of  a  note,  made  payable  to  him  or  his  order,  baJ 
endorsed  it,  but  had  uied  without  having  made  any  deliveri 
of  it,  and  after  his  death  his  executors  had  merely  delivereq 
it  so  endorsed  to  the  plaintiff,  it  was  held  that  he  could  nol 
maintain  his  action  on  the  note : — for  that  the  endorsemenj 
of  the  testator  was  incomplete  without  a  delivery  by  bim] 
and  the  delivery  by  his  executors  without  any  endorsemenj 
by  them  was  inefficacious  (c). 

Where  the  drawee  of  a  bill  is  dead,  presentment  for  accept-j 
anco  may  be  made  to  his  personal  representative  {d).    Thai 
holder  now  has  an  option,  and  presentment  is  excused,  and  i 
bill  may  bo  treated  as  dishonoured  by  non-acceptance  wher^ 
the  drawee  is  dead  {e). 

Where  the  drawee  or  acceptor  of  a  bill  is  dead  and  nol 


(»)  Neeves  v,  Burroge,  14  Q.  B. 
504. 

(a)  Rawlinson  v.  Stone,  3  Wilp. 
1.  Where  a  person  is  under  obli- 
gation to  endorse  a  bill  in  tlie 
representative  capacity,  ho  may 
endorse  the  bill  in  such  terms  as 
to  negative  personal  liability. 
Bills  of  Exchange  Act,  1882  (4r) 
&  46  Vict.  c.  61),  8.  31  (5).  And 
if  a  person  indebted  to  another 
gives  him  a  blank  acceptance  for  a 
certain  sum,  and  the  donee  subse- 
quently dies,  his  administrator 
jnay  fill  up  the  paper  as  a  bill 


payable  to  drawer's  order,  insertl 
his  own  name  as  drawer,  and  caul 
enforce  payment  thereof  againstj 
the  acceptor  :  Scard  v.  Jackson,  34| 
L.  T.  N.  S.  65  ;  24  W.  R.  159. 

{}))  Watkins  v.  Maule,  2  Jac.  &| 
Walk.  24.3. 

(c)  Bromago  v.  Lloyd,  1  E.uli, 
32  :  Bishop  r.  Curtis,  18  Q.  B  87!).] 

(rf)  Bills  of  Exchange  Act,  1882  j 
(:5  &  46  Vict.  c.  61),  8.  41(l,c). 
For  the  practice  prior  to  this  Act  I 
see  Smith  v.  New  South  Wah?! 
Bank,  L.  II.  4  P.  C.  194,  208. 

(«)  S.  41  (2,  a). 
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we  of  payment  is  specified,  presentment  for  payment  must 

[made  to  a  personal  representative,  if  such  there  be,  and 
jitlithe  exercise  of  reasonable  diligence  he  can  be  found  (/). 
|)elay  in  making  presentment  for  payment  is  excused  when 

1  delay  is  caused  by  circumstances  beyond  the  control  of 
|ie  holder  and  not  imputable  to  his  default,  misconduct  or 

igligence.     When  the  cause  of  delay  ceases  to  operate,  pre- 

iDtment  must  be  made  with  reasonable  diligence  {g). 

I  Wherever  a  power  is  given,  if  a  personal  trust  and  con- 

pice  be  thereby  reposed  in  the  donee  to  exercise  his  own 

dginent  and  discretion,  he  cannot  refer  the  power  to  the  ^^y  ^  *"°'^' 

lecution  of   another  ;    for  delegatus  non  potest  delegare. 

kefore,  where  a  power  of  sale  is  given  to  executors,  they 

not  sell  by  attorney  (h). 


Executor 
cannot  exer- 
cise a  power  of 


bill  is  dead  and  nol 


By  the  statute  19  Geo.  II.  c.  37,  s.  4,  re-insurance  on  ships  Power  of  exe- 

declared  generally  unlawful :  but  in  case  the  assurer  gurer^o  re- 
loald  die,  his  executors  or  administrators  might  make  re-  '^''"''^• 
isurance,  to  the  amount  of  the  sum  before  by  him  assured, 
mided  it  was  expressed  in  the  policy  to  be  a  re-insurance. 
k  intention  of  the  legislature,  in  making  this  exception  in 
\wx  of  executors  and  administrators,  seems  to  have  been 
)  provide  a  fund  to  satisfy  the  assured  in  case  of  a  loss, 
[ithout  its  falling  on  the  estate  of  the  deceased. 

This  was  repealed,  and  re-insurance  made  lawful  by  statute 
II  k  28  Vict.  c.  56.     Both  these  enactments  were  repealed 

30  &  31  Vict.  c.  23,  ss.  3,  4  (Sched.  D),  and  thus  re- 
Isurances  are  legal  by  virtue  of  the  Common  L^.w  (j)  with- 
pt  any  necessity  for  their  appearing  to  be  re-insurances  on 
pfttce  of  them  (k). 

In  the  case  of  a  person  insured  against  fire,  the  policy  of  Power  of  exe- 

'  1     •    ,  .    ,  1         .        Ill  .  ,  .      ,     .       cutors  of  iis- 

isurance  and  interest  therem  shall  contmue  to   his  heir,  euredtopro. 
Mutor  or  administrator  respectively,  to  whom  the  property  n^Jnt^oT'poHcy. 


I  (/)  8.45(7). 

)S.4G(1). 

)  Combe's  cnse,  9  Co.  75,  b. 
[ISugd.  Powers,  222,  6th  edit. 


(t)  Arnould's  Marine  Insurance, 
Cth  cd.  103. 

(k)  Mockenzie  v.  Wliitworth,  1 
Ex.  Div.  36. 


■f- 


814 


Power  of  elec- 
tion by  execu- 
tor. 


0/  the  Power  of  an  Executor.     [Pt.  iii.  Bk. 

insured  shall  belong,  provided,  before  any  new  payment 
made,  such  heir,  executor,  or  administrator,  shall  procuij 
his  right  to  be  endorsed  on  the  policy  at  the  office,  or  tli 
premium  to  be  paid  in  the  name  of  the  heir,  executor 
administrator. 

An  executor  may  in  some  cases  claim  by  election  ;  as  wheq 
the  testator,  at  the  time  of  his  death,  was  entitled  out 
several  chattels  to  take  his  choice  of  one  or  more  to  his  o\vi 
use  {I).     If  the  thing,  of  which  the  election  is  given,  is  to  \ 
done  iinica  vice,  the  election  ought  to  be  at  the  time  {m). 
if  nothing  passed  or  vested  in  the  grantee,  &c.,  before  hi 
election,  it  ought  to  be  made  in  the  life  of  the  parties  ()/| 
As  if  a  man  gives  to  A.  such  of  his  horses,  ns  A.  and  B.  sba 
choose,  the  election  ought  to  be  in  the  life  of  A.  (o).    Bii 
where  an  interest  vests  immediately  by  the  grant,  &c.,  elej 
tion  may  be  made  by  the  heir  or  executor,  as  well  as  by  tli 
party  himself  (p).    As  if  a  fine  bo  of  one  hundred  acres,  ^ 
the  conusee  renders  fifty  to  the  conusor  for  years,  his  exi 
cutor  may  choose  which  fifty  he  will  have  (</).     If  a  mi^ 
gives  one  of  his  horses  to  A.  and  B.,  after  the  death  of  A., '. 
may  choose  which  he  will  take ;   for  an  interest  vested 
them  immediately  by  the  gift  (?•).     So  if  the  election  dete| 
mines  only  the  manner  or  degree  in  which  the  grantee  slia| 
have  the  thing,  his  heir  or  executor,  as  well  as  the  party  bin 
self,  may  make  it ;  for  in  such  case  the  interest  vests  immj 
diately  (s) :  As  if  a  lease  be  granted  to  A.  for  ten  or  tweuj 
vears,  as  he  shall  elect,  the  executor  is  entitled  to  the  elel 
tion  (0.     So  if  A.  makes  a  lease  for  years  to  B.  of  forty  acrel 


(0  Toller,  174. 

(m)  Com.  Dig.  Election  (B.)  Co. 
Lit.  145,  a. 

(i>)  lUd. 

(o)  Morris  v.  Livesay,  1  Roll. 
Abr.  726,  tit.  Election  (C.)  pi.  (i, 
Com.  Dig.  Election  (B.) 

(p)  Com.  Dig.  Election  (B.). 

Iq)  1  Koll.  Abr.  725,  tit.  Elec- 


tion  (C.)   pi.   4.     Com.  Dis 
supra. 

(r)  1  Roll.  Abr.  72.-.,  tit.  Elel 
tion  (C.)  pi.  5.  Com.  Dig.  4 
supra, 

(k)  Com.    Diy     '■':■■  :'<nmt. 
Lit.  145,  a 

(OTolk-,  ;-4  A>? 


or.     [Pt.  III.  Bk.  ■cii.  I.] 
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Iparcel  of  sixty,  the  election  may  be  made  by  B.'s  executor  (w). 
jSo  if  the  thing  of  wliich  election  is  given,  is  annual,  and 
llo  have  continuance,  the  heir  or  executor  may  make  the 
lelection  (x). 

An  executor  may  pay  or  allow  any  debt  or  claim  on  any  Power  of  exc- 
hridence  that  he  thinks  sufficient.  He  may,  if  and  as  he  com'positi'on,*^ 
Ithinks  fit,  accept  any  composition  or  any  security,  real  or  **• 

I  44  &  45  Vict 

Ipcrsonal,  for  any  debt  or  for  any  property  real  or  personal  c.  4i,  s.  37. ' 

lelaimed,  and  may  allow  any  time  for  payment  of  any  debt, 

liiid  may  compromise  (y),  compound,   abandon,  submit  to 

lirbitration,  or  otherwise  settle,  any  debt,  account,  claim  or 

Ithing  whatever  relating  to  the  testator's  estate,  and,  for  any  of 

Ithose  purposes,  may  enter  into,  give,  execute,  and  do  such 

ligreeraents,   instruments    of   composition   or    arrangement, 

Ireleases,  and  other  things,  as  to  him  seem  expedient,  without 

Ikeing  responsible  for  any  loss  occasioned  by  any  act  or  thing 

Itodone  by  him  in  good  faith  {z). 


(it)  Jones  V.  Cherncy,  1  Freem. 

m 

(/)  Com.  Dig.  tihi  supra.  Co. 
I  lit.  145,  a. 

(ji)  As  to  the  power  of  executors 
llo  compromise  debts  due  from  one 
lofthem  to  the  estate,  see  De  Cor- 
|fc'a  1'.  De  Cordova,  4  App.  Cas. 
)92,  where  sucli  a  compromise  was 
Ifeta^ide  and  the  executor  charged 
|fith  tlie  full  amount  payable  by 
I  if  the  compromise  had  never 


been  effected  :  the  other  execu- 
tors being  held  liable  for  so  much 
of  the  said  amount  as  might  have 
come  to  their  hands  but  for  their 
wilful  default. 

(~)  Conveyancing  and  Law  of 
Property  Act,  1881,  44  &  45  Vict, 
c.  41,  8.  37.  This  section  applies 
to  executorships  constituted  or 
created  either  before  or  after  the 
commencement  of  the  Act. 


I)   pi.  4.     Com.  Dig. 


"Ivm 
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CHAPTER    THE    SECOND. 


Co-executors. 


Are  lease  of  a 
debt  by  one  of 
two  co-execu- 
tors is  valid. 


OF   THE   POWER  AND   AUTHORITY   OP   ONE   OF   SEVERAL 
EXECUTORS   OR  ADMINISTRATORS. 

OO-EXECUTORS,  however  numerous,  are  regarded  in  kv 
as  an  individual  person ;  and,  by  consequence,  the  acts  ol 
any  one  of  them,  in  respect  of  the  administration  of  tba 
effects,  are  deemed  to  be  the  acts  of  all  (a) ;  for  they  bava 
all  a  joint  and  entire  authority  over  the  whole  property  (h)l 
Hence  a  release  of  a  debt  by  one  of  several  executors  is  valid] 
and  shall  bind  the  rest  (<•)•     So  one  of  several  executors  ma^ 


(a)  Touclist.  484.  3  Bac.  Abr. 
30.  Exors.  (C.)  1.  Wentw.  Off. 
Ex.  206,  14tli  edition.  Ex  parte 
Rigby,  19  Ves.  402.  "  As  between 
executors,"  says  Lord  Haixlwicke, 
"  there  can  be  no  division  of  their 
interest  or  authority  :  for  tliougli 
a  man  may  appoint  executors  in 
such  a  manner  that  tlieir  autliority 
may  commence  or  determine  at  dif- 
ferent times,  yet  he  cannot  nomi- 
nate persons  executors,  and  confine 
one  of  them  to  ojw  branch  of  his 
estate,  and  anotlier  to  another  ;  for 
they  have  a  joint  authority,  wliich 
extends  to  tlie  testator's  whole 
estate,  and  cannot  be  divided  into 
distinct  and  separate  powers  : 
Owen  V.  Owen,  1  Atli.  495.  But 
see  ante,  p.  201. 

(6)  3  Bac.  Abr.  30,  tit.  Execu- 
tors, (D.)  1.  Wentw.  Off.  Ex.  213, 
14th  edition.  Owen  v.  Owen,  1 
Atk.  495. 

(c)  Anon.  Dyer,  23,  b.,  in  mar- 
gine,  Jacomb  v.  Harwoo  i,  2  Ves. 


Sen.  267.    Where  an  action  \v;iJ 
brought  by  two  out  of  four  cxeJ 
cutors  and  tlie  two  executors  wiiq 
were  not  joined  in  the  action  re] 
leased  tlie  defendant,  wlio  plemii 
the  release  puis  darrein  conlimA 
ance ;  the  Court  of  Excherjuei'  reJ 
fused  to  8(!t  aside  the  plea,  tlid 
plaintiffs  having  failed  to  iiuikd 
out  a  case  of  fraud  :  Herbert  aiiJ 
another  v.  Pigott,  2  Or.  &  M.  3S4| 
In  Charlton  v.  Durlnun,  li.  11 
Cli.  433,  a  testator  gave  the  rei 
sidue  of  his  estate  to  two  c.vecutiiiJ 
on   certain  trusts.      Part   of  hi| 
estate  consisted  of  a  bond  given 
the  trustees  of  a  minor,  who  came  ul 
age  within  a  year  after  the  death  ol 
the  testator,  and  tlie  executors  tlan 
accepted  hia  bond  to  them  jointly  iii 
the  place  of  the  bond  given  by  tlid 
trustees.     Ten  years  afterwanls 
part  of  the  money  was  paid  hy  thq 
obligor  to  one  of  the  obligees  \vli 
embezzled  the  money  so  paid,  aiiJ 
gave  a  receipt  purporting  to  bej 
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3,  are  regarded  in  lai;\ 
lequence,  the  acts  ol 
idministratioa  of  thq 
11  (a) ;  for  they  have 
le  whole  property  (h]l 
iral  executors  is  valiilj 
several  executors  va&j 

.    Where  an  action  \\:i 
by  two  out  of  four  cxej 
d  the  two  executors  wliij 
joined  in  the  action  re| 
i  defendant,  who  pleade 
se  puis  darrein  continui 
J  Court  of  Exciiequer  reJ 
set  aside  tlie  plea,  tlid 
having  failed  to  niui<J 
le  of  fraud  :  Herbert  iiinf 
>.  Pigott,  2  Cr.  &  M.  3S4| 
ton  V.  Durham,  L.  ]{. 
a  testator  gave  tiie  roJ 
lis  estate  to  two  c.vecutnrl 
in  trusts.      Part  of  iii| 
isisted  of  11  boml  given  1 
!es  of  a  minor,  who  caniuol 
n  a  year  after  the  death  o| 
or,  and  the  executors  thin 
his  1)011(1  to  them  jointly  iii 
of  the  bond  given  by  tli9 
Ten  years  afterwards  m 
le  money  was  paid  by  tliC 
)  one  of  the  obligees  \vi 
d  the  money  so  paid,  anJ 
eceipt  purporting  to  b^ 


Isettle  an  account  with  a  person  accountable  to  the  estate, 
and  in  the  absence  of  fraud,  the  settlement  will  be  binding 
Ion  the  others,  though  dissenting  (d).     So  a  grant  or  a  sur-  So  is  a  grant 
I  render  of  the  term  by  one  executor  shall  be  equally  avail-  of  a  term. 
able  (c).     So  the  attornment  of  one  shall  be  the  attornment  So  is  an 
lof  the  other  (/).    And  the  sale  or  gift  of  one  of  several  g^jg^g^j, 
I  executors,  of  the  goods  and  chattels  of  the  deceased,  is  the  or  gift  of 
[sale  and  gift  of  them  all  {g).     Again,  it  is  said,  in  the  mar- 
al  notes  of  Lord  Chief  Justice  Treby  to  Dyer  (/i),  that  if 
lone  of  several  executors  confess  the  action,  judgment  shall 
Itie  given  against  all  (i).    But  in  a  case  decided,  Mich.  T. 
1 5  Geo.  I.  (k),  there  were  three  executors,  one  of  whom  gave 
h  warrant  of  attorney  to  confess  a  judgment  against  himself 


liigned  by  both  the  obligees,  but 
I  in  fact  signed  by  one  only,  the 
Ifignature  of  the  other  being  a  for- 
Ijery.  In  a  suit  by  the  other 
laecutor  and  cestuis  que  trustent 
Imder  the  will  against  the  obligor, 
litvas  held  that,  though  the  obligor 
I  intended  to  have  the  receipt  of 
llwlh  obligees,  the  receipt  of  one 
I  was  sufficient  to  discharge  the  ob- 
Egor,  as  the  obligees  were  execu- 
Itora. 

(i)  Smith  V.  Everett,  27  Beav. 
I  (46.  And,  where  there  are  two  or 
I  more  executors  of  a  holder  of  a  bill, 
I tlie  endorsement  of  one  ia  probably 
ImfRcient  to  transfer  the  j)roperty 
lintiie  bill :  Chalmers  on  Bills  of 
[Exchange,  4th  ed.,  127. 

{()  Dyer,    23,    b.,    in   margine, 
I  Simpson  V.   Gutteridge,  1  Madd. 
.  See  Turner  v.  Hardey,  9  M. 
1 4  W.  7/0.     Po8«,  p.  820,  n.  (x). 

(/)  Dyer,  23,  b.,  in  margine,  1 
I  Madd.  616.  So  if  one  executor 
m  possession  of  the  goods,  and 
pays  debts  with  his  own  money  as 
I'uaa  the  amount  of  them,  this  is 
|a  conversion  of  the  goods  of  Iho 

W.E. — VOL.    I. 


testator  to  his  own  use,  and  justi- 
fiable by  this  executor  against  his 
co-executor  :  Dyer,  23,  6.,  in  mar- 
gine, 

(g)  Touchst.  484.  Kelsock  v. 
Nicholson,  Cro.  Eliz.  478,  496, 
Dyer,  23,  b.,  in  margine.  A  pur- 
chaser of  the  subject  of  a  specific 
1  egacy  from  one  of  several  executors, 
who  is  also  the  legatee,  is  not  bound 
to  enquire  whether  the  other  exe- 
cutors have  given  their  assent : 
Cole  V.  Miles,  10  Hare,  179.  But 
where  one  of  two  executors,  erro- 
nemmly  helifving  that  he  tvai  acting 
with  tlui  authority  of  the  other,  con- 
tracted to  sell  a  leasehold  house, 
part  of  the  testator's  estate,  it  was 
held  that  the  purchaser  cnuld  not 
enforce  a  specifii  performance  of 
the  contract :  Sneesby  v.  Thorne, 
7  De  G.  M.  &  G.  399. 

(/i)   P.  23,  b. 

(i)  See  also  the  judgment  o/Sir 
John  Leach,  V.-C,  in  Simpso^  v. 
Gutteridge,  1  Madd.  61«  ;  and  Lc- 
pard  f.  Vernon,  2  V.  &  B.  54. 

(k)  Elwell  V.  Quash,  Stra.  20. 

*  8  o 


818 


One  of  two 
oo-executors 
may  assent  to 
u  legacy. 


Of  the  Power  of  an  Executor.     [Pt.  iii.  Bk.  i. 

and  bis  co-executors,  pursuant  to  which  a  judgment  was! 
entered  against  all  the  executors  de  bonis  testatoris  for  thel 
debt,  and  against  the  executor  who  gave  the  warrant,  del 
bonis  propriis  for  the  costs ;  upon  motion  to  set  this  aside,! 
it  was  held  to  be  ill :  for  executors  may  plead  differentl 
pleas  (1),  and  that  which  is  most  for  the  testator's  advantagej 
shall  be  received  (m).  Further,  it  has  been  held  that  if  one! 
of  two  executors  appointed  by  the  obligee  delivers  a  boud  tol 
a  stranger  in  satisfaction  of  a  debt  duo  from  himself  andl 
dies,  although  the  debt,  as  a  chose  in  action,  could  not! 
then  have  passed  by  the  assignment,  yet  by  this  deliveryl 
the  party  had  such  an  interest  in  the  instrument,  that  hel 
r  ight  justify  the  detention  of  it  as  against  the  surviving! 
executor  (n). 

In  a  case  (o),  where  one  ot  several  executors  assigned  to  al 
creditor  of  the  testator  a  debt  due  to  the  testator's  estate,  itl 
was  holden  by  Sir  W.  Grant,  that  such  an  assignment  wasi 
not  available  against  the  dissent  of  the  other  executors :  Hisl 
Honor  observed,  that  if  the  single  executor  had  parted  with  I 
any  portion  of  the  property  to  the  particular  creditor,  wlio  by 
such  an  assignment  had  oblaincd  a  legal  advantage,  it  could  I 
not,  perhaps,  bo  taken  from  him;  but  in  the  present  case 
there  was  merely  an  assignment  of  a  chose  in  action,  of  which  I 
no  use  coulii  be  made  without  the  assistance  of  a  Court  of  I 
Equity;  and  that  a  Court  of  Equity  would  not  interfere  to 
give   a  particular  creditor  an  advantage  against  the  other! 
executors  and  the  general  creditors. 
An  assent  to  a  legacy  by  one  of  several  executors  is  suffi- 


(I)  See  infra,  Pt.  v.  Bk.  ii. 
Ch.  I. 

(m)  Sec  Baldwin  v.  Church,  10 
Mod.  323. 

{n)  Kelsock  v.  Nicholson,  Cro. 
Eliz.  478,  490.  Dyer,  23,  6.,  in 
manjine.  If  there  be  any  fraud 
between  the  executor  and  the  cre- 
ditor, and  there  be  not  assets  be- 


sides to  pay  all  the  debts  ami  I 
legacies,  there,  perhaps  the  otiierj 
executor  may  have  remedy  in  I 
etjuity  against  his  co-executor  ami 
the  creditor  :  Touchst.  484.  See  | 
ante,  p.  805  et  seq. 

(o)  Lcpard  r.  Vernon,  2  V.  I't  B. 
61.  See  Judicature  Act,  Ibl'i, 
8.  25,  sub-8.  6. 
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act  of  one 
exejutor  can 
impose  a 
charge  on  his 
companion. 


ral  executors  is  suffi- 


I  dent  (j)).  So,  also,  if  one  of  several  executors  be  a  legatee, 
I  Ms  single  assent  to  his  own  legacy  will  vest  the  complete 
in  himself  (g).  Again,  if  the  subject  be  entire,  and  be 
Inven  to  all  the  executors,  the  assent  of  one  of  them  to  his 
I  own  proportion  will  be  sufficient  (r). 

By  Stat.  33  &  34  Vict.  c.  71,  the  Bank  of  England  may 
Irequire  all  the  executors,  who  have  proved  the  will  to  join 
Imd  concur  in  any  transfer  of  stock  standing  in  the  name  of 
I  their  testator  (s). 

Again,  there  has  already  been  occasion  to  show  (<),  that  How  far  the 
Ithe  act  of  one  of  two  executors,  in  possessing  himself  of  the 
[testator's  effects,  is  the  act  of  the  ether,  so  as  to  entitle  him 
Itoa  joint  interest  in  possession,  and  a  joint  right  of  action, 
lit  the  effects  are  afterwards  taken  away  :  But  it  should  bo 
Observed,  that  the  act  of  one  in  taking  possession  of  a  chattel 
|teal  or  personal  of  the  testator,  cannot  create  a  new  liability 

id  impose  r  charge  on  the  other  personally,  and  in  his  own 
liiidividual  character,  which,  without  such  act,  would  never 
Ikve  existed.  Therefore,  if  one  executor  takes  possession 
lofand  uses  a  personal  chattel,  the  other  is  not  liable  to  the 
Icreditors  for  such  act  of  his  co-executor.  So  if  one  executor 
Imter  and  enjoy  laud  demised,  and  take  the  profits  beynjK^ 
Itlie  rent,  the  other  executor  will  not  bo  chargeable  with  tlio 
limouut  as  assets  to  the  creditors  ;  but  the  oj^o  m\\o  actually 
Iteeeived  will  alone  bo  responsible  {u).  Hence,  it  appears, 
|i!iat  with  respect  to  the  creditors,  the  actual  possession  and 
Isse  by  one  of  two  executors  is  not  in  law  the  possession  and 


(;))  Godolph.  Pt.  2,  c.  30,  s.  8, 

245.      Wentw.   Off.   Ex.    413, 

Ith  edition.     Com.  Dig.  Adminis- 

|lration  (0.  3). 

(?)  1  Roll.  AhT.  618,  tit.  Devise, 

B.)  pi.  2.    Townson  v.  Tickel?,  3 

|B1A.  31,  40.     Cole  v.  Miles,  10 

hn,  179. 

(r)  I'annel  r.  Fen,  1  EoU.  Ahv. 
61B,  Deviae,  (B.)  pi.  3.     1  Rop. 
I  Lfg,  734,  3rd  edition. 
(s)    ee  antey  p.  722.    Nor  is  a 


transfer  by  one  of  two  executors  of 
railway  sliart's  or  stock  rej^istered 
intlicnamesof  both, of  any  validity, 
since  these  are  governed  by  the 
Companies  Clauses  Act :  Barton  v. 
North  Staffordshire  By.  Co,,  38 
C.  D.  464.  See  also  Barton  r.  L. 
&  N.  W.  By.  Co.,  24  Q.  B.  D.  77. 

(0  Ante,  p.  786. 

(u)  See  post,  Pt.  iv.  Bk.  ii.  Oh. 
II.  §  II. 
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One  of  several 
executors  c:iii- 
not  bind  the 
otliers  liv  bis 
contract. 


Co-adminis- 

tratois. 
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use  by  both,  so  as  to  attach  a  liability  upon  both :  Accord- 
ingly if,  instead  of  disposing  of  a  term  of  the  testator,  one  ofj 
the  executors  takes  the  actual  possession  of  and  enjoys  tbej 
land  demised,  such  enjoyment  is  not  by  law  the  possession! 
and  enjoyment  by  both,  and  it  does  not  render  both  charge- 
able to  the  lessor  to  pay  a  compensation  to  him  for  it,  asj 
joint  occupiers  in  their  own  right  (x). 

The  question  how  far  a  devastavit  or  receipt  of  assets  byl 
one  of  several  executors  can  create  a  liability  and  imposej 
a  diarge  on  his  companions,  will  be  considered  hereafter,! 
when  the  subject  of  the  Liabilities  of  Executors  occurs  ((/). 

It  should  be  further  observed,  that  though  one  of  several! 
executors  may  dispose  of  the  assets  so  as  to  bind  the  others,  itl 
is  not  to  be  inferred  that  one  of  f     eral  executors  is  the  agent 
of  the  others,  so  as  to  bind  then,   oy  his  several  contracts  {:). 

A  distinction  was  taken  by  Lord  Hardwicke  in  Hudson  v.l 
Hudson  {a),  between  the  power  of  one  of  several  adminis-| 
trators,  and  one  of  several  executors,  with  reference  to  the 
latter  arising  wholly  from  the  testator,  and  the  former  wholly 
from  the  Ordinary :  And  his  Lordship  laid  down,  on  thai 
authority  of  Lord  Bacon  {h),  that  as  an  administration  waa 
in  the  nature  of  an  office,  so  if  granted  to  several,  they  musti 


1 


(x)  Nation  v.  Tozer,  1  Crompt. 
M.  &  R.  172. 

(y)  Post,  Pt.  IV.  Bk.  11.  §  II. 

(2)  Turner  v.  Hartley,  9  M.  & 
W.  770.  This  was  an  action  for 
use  and  occupation,  for  a  quarter's 
rent  from  Lady-day  to  Midsum- 
mer, 1841,  to  which  the  defendant 
pleaded  that  hy  an  agreement  made 
between  the  plaintiffs,  executors 
of  T.,  and  the  defendant,  the 
defendant  agrei^d  to  take  of  the 
plaintiffs,  wecutors  as  aforesaid, 
the  premises  i6  qiuestion  ;  and  that 
it  was  afterwards  agreed  between 
(1/^///  lUl')  W-,  that  W.  should  be- 
come ttltm  ^Ij  fhp  plaintiffs  from 
tady-day,  ^841,  auil  that  the  de- 


fendant should  be  discharged  fron 
all  liability  to  subsequent  rentj 
and  that  the  defendant  according' 
gave  up  possession  to  AV.,  and  tliej 
plaintiffs  accepted  him  us  tenant 
and  it  was  held,  that  this  plea  Wiii 
not  proved  by  evidence  that  one  ol 
the  plaintiffs  had  so  agreed  to  act 
cept  W.  as  tenant  in  lieu  of  tliJ 
defendant.  But  this  case  must  nol 
be  understood  as  deciding  that  end 
of  several  executors  may  not  alond 
accept  a  surrender  of  a  term,  thJ 
reversion  of  which  belongs  to  tlitn 
as  executors.  See  ibid.  773,  fH 
Parke,  B. 

(a)  1  Atk.  460. 

(6)  Element.",  vol.  iv.  p.  83. 
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Ijoin  in  executing  the  acts  of  their  office  (c)  ;  and,  therefore, 
lie  release  of  one  would  not  bind  the  others,  as  in  the  case 
I  of  co-executors.  But  in  the  Huhsequent  case  of  Willand  v. 
nmn  (d),  it  was  held  in  the  King's  Bench,  after  three  argu- 
Iments,  that  one  of  several  administrators  stands  on  the  same 
hround  and  foundation  with  ono  of  several  executors.     And 

this  decision  was  recognised  by  Sir  John  Strange,  M.R.,  in 
(/aco??i6  V.  Haricood  (e). 

The  power  of  an  executor  is  not  determined  by  the  death  Surrivor  of 
I  of  his  co-executor,  but  survives  to  him  (/).    And  so  likewise,  cutorsor 
I  if  administration  has  been  granted  to  two,  and  one  dies,  the  »^«»"»'sti'ato"- 

other  will  be  sole  administrator,  and  all  the  power  of  the 

office  will  survive  to  him  (g). 

The  ordinary  functions  incident  to  the  office  of  executor  Exerciso  of 
may  be  exercised  by  one  of  several  appointed  executors,  toTrvorar" 
although  the  others  renounce :  Yet  at  common  law,  where  a  executors  to 
power  was  given  by  Will  to  executors  to  sell  land,  and  one  of 
tliem  refused  the  trust,  it  was  clear  that  the  others  could  not 

hell  (h).     But  the  statute  21  Hen.  VIII.  c.  4,  provides,  that  when  ono 
where  lands  are  willed  to  be  sold  by  executors,  and  part  of  renounces: 
them  refuse   to  be   executors,  and  to  accept  the  ndminis- 
tration  of  the  Will,  all   sales  by  the   executors  that  accept 
such  administration  shall  be  as  valid  as  if  all  the  executors 

I  bad  joined.     The  terms  of  the  statute  are,  that  where  part 
of  the  executors  named  in  a  Will,  declaring  lands,  tenements 


(c)  See    also    In  the  goods   of 
h'ayler,  2  Robert.  409.     Ante,  p. 

hi 

((f)  Cited  by  Sir  John  Strange, 
I II.  R.,  in  2  Yes.  Sen.  267.     See  a 
S.  report  of  the  case  in  Selw. 
|X.  P.  767,  note  (8),  6th  edition. 

(e)  2  Ves.  Sen.  267,  268.  See 
I  ilso  Touchst.  485,  486.  Smith  v. 
Everett,  27  Bcav.  454,  per  Komilly, 
5t,R,  However,  Sir  John  Nicholl, 
Kms,  on  more  than  one  occasion, 
to  have  adverted  to  the  distinction 
U^f'till  existing:  See  Warwick  r. 


Grcvillo,  1  Phillim.  126.  Stanley 
V.  Bernes,  1  Hagg.  222.  It  lias 
been  held  in  America  that  a  note 
e.\eciited  ^1)  an  intestate  may  be 
transferred  liy  one  of  se\eral  ad- 
ministrators:  Sanders  r.  Blain,  6 
J.  J.  Marsh.  446  :  22  Amer.  Dec. 
86.  Murray  v.  Blatchford,  1  Wind. 
583  ;  19  Amer.  Dec.  537. 

(/)  Flanders  v.  Clarke,  3  Atk. 
509. 

(g)  Hudson  t>.  Hudson,  Cas. 
temp.  Talb.  127.     Ante,  p.  HI. 

(/i)  Co.  Litt.  113,  n. 
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822  Of  the  Power  of  an  Executor.     [Pt.  iii.  Bk.  i.j 

or  hereditaments  to  be  sold  by  executors,  "do  refuse  to  take! 
upon  him  or  them  the  administration  and  charge  of  thel 
same  testament  and  last  Will,  wherein  they  be  30  named  tol 
be  executors,  and  the  residue  of  the  same  executors  dol 
accflept  and  take  upon  them  the  cure  and  charge  of  the  samel 
testament  and  last  Will,  that  then  all  bargains  and  sales  ofl 
such  lands,  tenements  or  other  hereditaments  so  willed  tol 
be  sold  by  the  executors  of  any  such  testator,  as  well  here- 1 
tofore  made,  as  hereafter  to  be  made  by  him  or  them  only 
of  the  said  executors,  that  so  doth  accept,  or  that  heretofore 
hath  accepted  and  taken  upon  him  or  them  any  such  cure 
or  charge  of  administration  of  any  such  Will  or  testamem, 
shall  be  as  good  and  as  effectual  in  the  law  as  if  all  the 
residue  of  the  same  executors  named  in  the  said  testament, 
so  refusing  the  administration  of  the  same  testament,  had  | 
joined  with  him  or  them  in  making  of  the  bargain  and  si 
of  such  lands,  tenements  or  other  hereditaments  so  willed  I 
to  be  sold  by  the  executors  of  any  such  testator,  which 
heretofore  hath  made  or  declared,   or  that  hereafter  shall  I 
make  or  declare  any  such  Will  of  any  such  lands,  tenements 
or  ciher  hereditaments,  after  his  decease,  to  be  sold  by  his  I 
executors."     Upon  this  statute.  Lord  Coke  observes  {i)  that  | 
although  the  letter  uf  it  extend  only  to  cases  where  executors 
have  a  power  to  sell,  yet  being  a  beneficial  law,  it  is  by 
construction  extended  to  cases  where  lands  are  devised  to 
executors  to  be  sold  {j).     It  has  also  been  held  that  the 
statute  extends  to  copyholds  {k). 

In  the  case  of  Denne  v.  Judge  {I),  a  testator  devised  land 
to  five  trustees  to  sell  and  apply  the  money  to  certain  uses, 
and  afterwards  made  the  same  persons  executors  ;  the  ques- 
tion was,  whether  the  land  passed  under  deeds  of  lea<;e 
and  release,  purporting  to  have  been  executed  by  all  the 
five  trustees,  but  in  fact  executed  by  three  of  them  only; 
and  it  was  urged  that  the  case  was  within  the  above  statute 


(t)  Co.  Litt.  113,  a. 
(j)  See  ante,  p.  574. 
{k)  Peppercorn  v.   Wayman,  5 


De  O.  &  Sm.  230. 
(0  11  East,  288. 


■it  ^i 
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lof  21  Hen.  VIII.  c.  4 :  But  Lord  EUenborough  said,  that 
m  statute  was  passed  to  remedy  the  inconvenience  where 
Iwme  of  the  executors  refuse  to  act ;  but  in  the  present  case 
Ithere  was  no  such  refusal :  Besides,  the  estate  was  not 
IjeTised  to  them  as  executors,  to  be  sold,  but  as  devisees, 
lllough  they  were  also  appointed  executors:  They  had 
jiotbing  to  do  with  the  land  as  executors  (m). 

If,  however,  the  fund,  when  raised,  had  been  distributable 
I  by  them  in  that  character,  it  would  have  been  otherwise,  as 
\ia  as  respects  the  latter  objection  to  the  application  of  the 
[statute.  Thus  in  Bonifaut  v.  Greenfield  (n),  where  the  tes- 
Itttor  devised  land  to  four  persons  and  their  heirs  to  sell,  and 
lipply  the  money  to  the  performance  of  the  Will,  and,  in 
I  die  conclusion  of  the  Will  he  appointed  the  four  his  execu- 
llors,  it  was  held,  that,  on  the  refusal  of  one  of  them  to  act,  a 
I  tale  by  the  other  three  was  good. 

It  is  said  by  Lord  Coke  (o),  that  although  one  executor 
Itefases,  the  others  cannot  sell  to  him,  because  he  is  a  party 
ind  privy  to  the  Will,  and  remains  executor  still.  But  thaii 
position  must  now  be  considered  as  overruled  by  the  decision 
of  the  Court  of  Common  Pleas,  in  Mackintosh  v.  Barber  {p) : 
In  which  case  it  was  further  decided,  that  executors  to  whom 
a  power  h  given  to  sell  may,  at  law,  sell  to  a  trui^tee  for 
tliemf>el«res,  or  may  sell  to  one  of  themselves ;  and  an  &i  point- 
ment  accordingly  cannot  be  impeached  at  law.  Whether  such 
an  appointment  can  be  supported  in  equity,  must  depend 
jopon  the  circumstances  under  which  the  sale  was  made  (q). 

In  the  case  of  Granville  v.  M'Neile  (r),  where  a  power.  Exercise  of 
[contained  in  a  deed  of  settlement  of  real  estate,  enabled  one  ^i^t*^at"w 


frs; 


.t 


m)  But  taking  the  conveyance 
I  to  be  by  the  three  trustees  only,  it 
levered  the  joint-tenancy,  and  con- 
veyed three-fifthB  of  the  estate  to 
be  held  in  common  with  the  two 
remaining  parts. 

(ii)  Cro.  Eliz.  80. 

(o)  Co.  Lit.  113,  a. 

(p)  1  Bingl).  60. 


((/)  1  Sugd.  on  Pow.,  141,  6th  ed. 
And  now  in  this  case,  as  in  all 
cases  in  which  there  formerly  was 
any  variance  between  the  rules  of 
equity  and  common  law,  it  seems 
that  the  rules  of  equity  will  pre- 
vail. Jud.  Act,  1873,  s.  25,  sub-s. 
li. 

(r)  7  Hare,  166. 
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trastee,  given 
to  a  man,  and 
his  executors, 
wben  he  is 
dead  and  one 
of  his  execu- 
tors i«nounces: 


exercise  of 
power  by  sur- 
viving execu- 
tors : 


by  a  single 
survivor. 


of  the  parties,  his  executors,  administrators  aud  assigns,  en  al 
vacancy  to  appoint  a  new  trustee,  and  tho  party  so  empowerddl 
died,  having  by  his  Will  named  three  executors,  one  of  whoml 
renounced  probate,  it  was  held  by  Wigram,  V.-C,  that  al 
vacancy  in  the  trust  having  occurred,  the  two  acting  executors! 
had  power  to  appoint  the  new  trustee :  And  his  Honor  saidj 
that,  in  all  such  cases,  the  question  is,  whether  the  confi- 
dence is  reposed  in  the  individuals  named  or  in  the  personsl 
who,  de  facto,  fill  the  given  ofiSce  :  and  that,  in  the  present! 
case,  the  intention  plainly  was,  that  those  whom  the  party,! 
empowered  in  the  first  instance,  trusted  to  administer  Lis  I 
property,  should  also  be  entrusted  to  exercise  the  power  given] 
to  him  in  the  settlement ;  and  that  those  whom  he  trusted  werej 
the  persons  who  acted,  and  not  those  only  whom  he  named. 

Again,  it  has  appeared  that  if  one  of  two  executors  dies,! 
the  office  survives  to  his  co-executor  (s).     But  it  is  necessary 
further  to  en4uire,  whether,  if  a  power  is  given  to  several 
executors,  and  one  of  them  dies,  the  power  can  be  exercised  I 
by  the  survivors  or  survivor.     It  is  regularly  true  at  common] 
law,  thau  a  naked  authority  given  to  several  cannot  survive  (f). 
Therefore,  if  a  man  devise  his  lands  to  A.  for  life,  and  that  ] 
after  his  decease  the  estate  shall  be  sold  by  the  executors, 
naming  them,  as  by  B.  and  C.  his  executors,  or  by  B.  anc  ,.j 
who  are  not  named  executors,  in  that  case,  if  one  of  them 
die  during  the  life  of  A.,  the  other  cannot  sell;  because  the 
words  of  the  testator  would  not  be  satisfied  (u).    But  where 
this  can  be  effected,  a  Court  of  law  will  relax   the  rule. 
Therefore,  if  three  or  more  executors  are  appointed,  and  the 
devise  is,  that  the  estate  shall  be  sold  by  the  executors 
generally,  there  the  survivois  may  sell  because  the  plural 
number  of  executors  remains  (v). 

Again,  although  the  authorities  are  conflicting  (x),  there  I 


(«)  Ante,  p.  821. 
(t)  1  Sugd.  Pow.  141,  6th  edit. 
(«)  Co.  Lit.   113,  a.     1   Sugd. 
Pow.  141,  6th  edit, 
(r)  Co.   Lit.    113,  a.     1  Snjjd. 


Pow.  142,  6th  edit. 

{x)  See  a  case  in  Dyer,  219,  pi. 
8,  in  margine.    Lock  v.  Loggin,  1 1 
And.  145. 
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I  are  not  wanting  cases  to  support  the  validity  of  the  exercise 
cf  a  power  given  to  executors  by   a  single  sui.ivor  (y). 

hir.  Hargrave  in  a  note  to  Co.  Lit.  {z)  strongly  contends 
that  where  a  power  of  selling  is  given  to  executors,  or  to 
persons,  nominatim  i.a  that  character,  the  survivor  may  sell, 

hs  the  power  is  annexed  to  them  ratione  officii ;  and  as  the 
office  survives,  by  parity  of  reason  the  authority  should  also 
rarvive.    And  the  author  of  the  "  Treatise  on  Powers"  (a) 

I  observes  that  the  liberality  of  modem  times  will  probably 

lindr  >  the  Courts  to  hold,  that  in  every  case  where  the 

[power  is  given  to  executors,  as  the  office  survives,  so  may  the 
power  (b).  The  same  distinguished  writer  proceeds  to  state 
as  the  result  of  the  ''ases,  that  where  the  authority  is  given  to 
"executors,"  and  the  Will  does  not  expressly  point  to  a  joint 

I  exercise  of  it,  even  a  single  surviving  executor  may  execute 
it:  But  where  the  authority  is  given  to  them  nominatim, 
lough  in  the  character  of  executors,  yet  it  is  at  least  doubtful 
whether  it  will  survive.  In  the  case  on  this  subject  of 
£rassei/  v.  Chalmers  (c)  a  power  to  sell  real  estate  had  been 

Utou  by  a  testator  "to  my  executors  hereinafter  named  with 

Ue  approbation  of  my  trustees  for  the  time  being  : "  And  it 
was  held  by  Bomilly,  M.B.,  upon  the  context  of  the  Will, 
that  the  power  could  not  be  exercised  by  the  survivor  of  the 
two  appointed  executors:  His  Honor,  after  stating  the  rule 
that  a  naked  power  given  to  several  cannot  be  executed  by  the 

I  survivors,  laid  it  down  as  equally  settled  that  if  the  power 
I  annexed  to  the  office  of  executor,  any  persons  who  fill  the 
I  offic3  will  have  the  power ;  but  that  the  difficulty  was,  in  cases 
where  the  power  is  given  to  certain  persons  by  nam'  and 


conflicting  (x),  there 


(y)  Houel  v.  Barnes,  Cro.  Car. 

i82.    S.  C.  nom.  Barnes'  case,  W. 

I  Jones,  352,  pi.  3.    Anon.  2  Leon. 

1 220,  pi.  276.    Milward  v.  Moore, 

T.  72 :   and   see  Anon.  Dyer, 

1 371, 6.,  pi.  3.     1  Sugd.  Pow.  142, 

(th  ed.    See  also  Eaton  v.  Smith, 

hBeav.  236. 

;:)  113,  a. 


(a)  1  Sugd.  Pow.  144,  6th  edit. 

(6)  So  where  the  power  to  exe- 
cutors to  sell  arises  by  implica- 
tion, (see  ante,  p.  576,)  the  power 
to  the  survivor  to  sell  will  arise  in 
the  same  way  :  Forbes  v.  Peacock, 
11  M.  &  W.  630. 

(f)  16  Reav.  231. 


p 

fi 
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they  are  also  appointed  executors,  to  ascertain  whether  the  I 
power  is  given  to  the  executor  or  to  the  [person  :  In  the  I 
present  case,  the  learned  judge  looking  at  the  words  used  byl 
the  testator,  hoth  in  the  passage  which  conferred  the  po>i'-r| 
and  in  other  parts  of  the  Will,  was  of  opinion  that  the  power  I 
was  given  to  the  two  executors  nominatim,  and  not  in  their  I 
executorial  capacity.  But  the  Lords  Justices,  on  a-peal  {d),\ 
dissented  from  this  opinion. 

And  now  by  section  88  of  the  Conveyancing  and  Law  ofl 
Property  Act,  1881  (44  &  45  Vict.  c.  41),  where  a  power  or  I 
trust  is  given  to,  or  vested  in,  two  or  more  executors  or  trustees  j 
jointly,  then,  unless  the  contrary  is  expressed  in  the  instru- 
tneht  (if  any)  creating  the  power  or  trust,  the  same  may  be] 
exercised  or  performed  by  the  survivor  or  survivors  of  them] 
for  the  time  being.  This  provision,  however,  applies  only  to  I 
executorships  and  trusts  constituted  after,  or  created  byl 
instruments  coming  into  operation  on  or  after,  1st  Jan.  1882. 

If  there  are  several  executors  appointed  by  the  Will,  they  I 
must  all  join  in  bringing  actions  (e);  even  though  some  be| 
infants  (/). 

.;  Where,  however,  one  executor  of  several  has  alone  proved! 
the  will,  he  may  sue  without  making  the  other  executors  I 
parties,  although  they  have  not  renounced  (g).  If  one  ofl 
several  executors  who  have  all  proved  the  will  sue  alone,  thej 
defendant  may  apply  to  the  Court  for  an  order  that  the  other! 
executor  or  executors  may  be  joined  as  co-plaintififs  (/(). 


(d)  4  De  G.  M.  &  G.  528. 

(€)  Bro.  Exors.  88. 

(/)  Smith  V.  Smith,  Yelv.  130. 
As  to  one  of  several  executors 
making  a  summary  application  to 
the  court,  see  Ee  Bunting,  2  A. 
&  E.  467. 

(flf)  D.  C.  P.  6th  ed.  224. 

(h)  R.  S.  C.  :883,  Ord.  XVI. 
r.  11.  This  prjcedure  is  substi- 
tuted for  the  ylea  in  abatement 
and  demurrer  for  want  of  parties 


existing  prior  to  the  Judicatnrel 
Act.    It  is  of  course  subject  to  tlie  I 
same  rules  with  respect  to  show- 1 
ing  that  the  party  whose  joinder  I 
is  claimed  is  alive  and  within  tjiej 
jurisdiction  as  were  in  force  with 
regard  to  the  old  plea,  and  the 
necessary   facts    should   now  be  I 
shown  by  affidavit  in  support  of  j 
the  application.    And  further  by  j 
Ord.  XVI.  r  11,  the  consent  of  the 
person  added  as  plaintiff  must  be  [ 


Ch.  II.] 


Of  Co-Executors. 


Generally  speaking,  it  is  clear  that  one  executor  cannot 
Isae  or  be  sued  by  his  co-executor  (*) :  neither,  after  the 
lleath  of  one  of  several  executors,  can  his  executor  be  sued 
Iky  the  surviving  co-executor  for  a  debt  due  to  their  testa- 
Itor  (k).  Nevertheless,  if  a  debtor  makes  his  creditor  and 
linother  his  executors,  and  the  creditor  neither  proves  the 
jfill  nor  acts  as  executor,  he  may  bring  an  action  against 

I  other  executor  (l) :  nor  is  it  necessary  to  enable  him  so 
|todo,  that  he  should  renounce  in  the  Court  of  Pj-obate  (wi). 

In  a  case  where  the  survivor  of  two  executors,  who  had 
liaken  out  administration  to  the  other,  filed  a  bill  to  set  aside  a 
Imortgage  of  part  of  the  assets  made  by  the  deceased  executor 
lis  having  been  a  breach  of  trust,  it  was  held  that  the  fact  of 
lihe  plaintiff  having  taken  out  the  administration  did  not  dis- 
laalify  him  from  maintaining  the  suit  (n). 

In  Gleadow  v.  Atkin  (o)  an  action  of  debt,  on  a  common 
Inoney  bond,  was  brought  by  the  executor  of  the  obligee 
Lainst  the  executors  of  the  obligor :  And  it  was  held  by  the 
ICoart  of  Exchequer,  on  general  demurrer,  that  the  loan  by 
|iie  of  the  executors  to  the  other  was  a  misappropriation  of 

I  fund,  of  which  the  executor  of  the  obligee  was  liablo  until 

I  money  was  laid  out  on  real  and  sufficient  security ;  and 
lionsequently  that  he  had  a  right  to  sue  on  the  bond  to 
|rotect  himself. 

Where  there  are  several  executors,  they  may  agree  that 
Ine  of  them  shall  hold  the  land  devised  to  them  in  trust 
lit  a  fixed  rent,  and  if  the  rent  falls  into  arrear,  he  may  be 
liistraiued  upon  in  respect  of  it  (p).    If,  however,  executors, 
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When  one  uxc- 
cutor  may  sue 
the  other : 


on  bond  given 
as  a  secarity 
on  loan  of  as- 
sets by  one  to 
the  other. 


Demise  by 
executors  to 
their  co- 
executor. 


I'ttained,  unless  he  is  under  dis- 
libility.  Chitty's  Archbold,  14th 
|«i.  1019, 1020. 

(»)Wentw.  Off.  Ex.  75,  14th 
|dit.  Ante,  p.  786.  See  also  post, 
hv.  Bk.  I.  Ch.  II. 

(t)  Wentw.  Off.  Ex.  75,  14th 
|(dition. 

(I)  Dorchester    v.    Webb,    W. 

'ones,  346. 


(m)  Eawlinson  v.  Shaw,  3  T.  R. 
557. 

(n)  Miles  v.  Dumford,  2  De  G. 
M.  &  G.  641,  by  the  Lords  Jus- 
tices, overruling  the  decision  of 
Kindersley,  V.-C,  2  Sim.  N.  S. 
234. 

(o)  2  Crompt.  &  Jerv.  548. 

(p)  Cowper  V.  Fletcher,  34  L.  J. 
(N.  S.)  Q.  B.  187. 
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having  been  directed  by  the  will  to  sell  the  real  estate,  allow! 
one  of  their  number  to  hold  stores  and  buildings  at  less  thaal 
a  fair  occupation  rent,  they  are  chargeable  with  what  wouldj 
hav3  been  a  fair  occupation  rent  (5). 

(3)  De  Cordova  v.  De  Cordova,  4  App.  Caa.  692. 


m 


r.    [Pt  111.  Bk.  I. 
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CHAPTER    THE    THIRD. 

I  OF  THE  POWER  AND  AUTHORITY  OF  A!  4  EXECUTOR  OP  AN  EXE- 
CUTOR : — OF  AN  ADMINISTRATOR  DE  BONIS  NON  :  AND  OF  A 
LIMITED   ADMINISTRATOR. 

■As  to  the  power  and  authority  of  the  executor  of  an  exe-  Executor  of 
ctttor:  In  all  cases,  except  of  special  trust  and  authority 

I  without  the  office  of  executorship,  the  executor  of  an  exe- 
cator,  how  far  soever  in  degree  remote,  stands  as  to  the 
points  both  of  being,  having  and  doing,  in  the  same  state  and 

[plight  as  the  first  and  immediate  executor  (a). 
"  But  where,  by  a  Will,"  says  the  author  of  the  Office  of  when  he  can 

Ian  Executor  (6),  "  a  special  trust  is  recommended  to  an  exe-  ***""*** 
cator,  as  to  sell  land,  this  not  performed  in  his  lifetime 
shall  not  be  performable  by  his  executor:    contrariwise  of 
ID  interest,  as  to  take  the    profits    of   lands  for  certain 
years  towards  payment  of  debts  and  legacies"  (c).    In  the 

[case  of  Cole  v.  Wade  {d),  real  and  personal  estate  were  by 
ill  given  to  two  trustees,  who  were  appointed  executors, 

I  tlieir  executors,  administrators,  and  assigns  for  the  benefit  of 
such  relations  of  the  testator  as  the  trustees  and  executors 
in  their  discretion  should  think  proper :  And  it  was  declared 
tliat  the  disposition  should  be  entirely  in  the  discretion  of 
the  said  trustees  and  executors,  and  the  heirs,  executors, 
I  tud  administrators  of  the  survivor  of  them ;  and  the  testator 
ve  power  to  his  trustees  and  executors,  and  the  survivor 
I  of  them,  and  the  heirs,  executors,  and  administrators  of  such 
survivor,  to  sell  or  mortgage  the  estates;  and  the  trustees 
(by  name),  or  the  survivor  of  them,  or  the  heirs,  executors 


(a)  Wentw.  OflF.  Ex.  c.  20,  p.  462, 
14th  edit. 
(6)  C.  20,  p.  462,  14tli  edit. 
(c)  See    also    as   to    this    dis- 


tinction between  an  interest  and 
an  authority  only.  Style  v.  Turn- 
son,  Dyer,  210,  a. 
(d)  16  Ves.  27. 
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or  administrators  of  such  survivor,  were  to  convey  and  payl 
the  whole  of  the  relations  within  fifteen  years :  The  sur- 
viving trustee,  by  his  Will,  devised  the  first  testator's  reall 
estate  to  A.  &  B.,  their  heirs  and  assigns,  and  his  personall 
estate  to  them,  their  executors,  administrators,  and  assigns,! 
upon  the  trusts  of  the  first  Will,  and  appointed  them  hisl 
trustees  for  that  specific  purpose  only:  and  it  was  contended,! 
that  they  might  execute  the  power:  The  Master  of  the  I 
EoUs  (Sir  W.  Grant),  decided  the  contrary :  he  said,  that| 
wherever  a  power  is  of  a  kind  that  indicates  a  personal  con- 
fidence, it  must  prima  facie  he  understood  to  be  confined  toj 
the  individual  to  whom  it  is  given,  and  will  not,  except  byj 
express  words,  pass  "^o  others,  to  whom,  by  legal  transmis- 
sion, the  same  character  may  happen  to  belong :  The  power  | 
was  not  appendant  to  the  estate ;  by  itself  it  was  incapable! 
of  alienation :    and  it  was   only  quasi  persona  designatA 
that  it  could  go  to  the  heir:  The  devisees  did  not  answer! 
that  description:   The  power,  therefore,   was  not  vested  in 
them  (e). 

With  respect,  however,  to  a  power  to  sell  land,  Hargrave,] 
in  a  note  to  Coke  upon  Littleton  (/),  cites  some  authori- 
ties {g)  to  show  that  such  a  power  givea  to  the  executors | 
shall  pass  to  their  executors  or  administrators  (/()•    Again,  | 
it  has  appeared  in  a  former  part  of  this  Treatise,  that 


(e)  1  Sugd.  Pow.  148,  6th  edit. 
This  opinion  of  Sir  W.  Grant  was 
approved  of  by  Lord  Eldon,  in 
"Walter  v.  Maunde,  19  Ves.  425. 
See  further  on  the  question  wlie- 
ther  the  executor  of  an  executor, 
or  the  devisee  of  a  trustee,  can 
execute  a  power  or  trust  originally 
conferred  on  his  testator,  or  v.'he- 
ther  it  is  a  personal  confidence 
which  is  not  transmissible  with  the 
office  or  estate,  Down  v.  Worrall, 
1  M.  &  K.  561.  Cooke  v.  Craw- 
ford, 13  Sim.  91.  Titley  v.  Wol- 
Btenholme,  7  Beav.  425, 433,  vl-ich 


in  principle  overruled  Cooke  r.l 
Crawford.  See  Osborne  to  Eow-| 
lett,  13  C.  D.  774,  786,  fer  Jessel, 
M.E.  Mortimer  v.  Ireland,  6 1 
Hare,  196.  Wilson  v.  Bennett,  5 1 
De  G.  &  Sm.  475.  Macdonald  r. 
Walker,  14  Beav.  556.  Re  Burtt,j 
1  Drcwr.  319.  Forbes  r.  Forbes,] 
18  Beav.  552.  Saloway  v.  Straw- 1 
bridge,  1  Kay  &  J.  371.  Hallr.j 
May,  3  Kay  &  J.  590. 

(>)  113,  a. 

(g)  Kelw.  44.    2  Brownl.  194. 

(h)  Sev,  also  the  cases  collected  | 
svprOf  note  (c). 
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a  years :  The  8ur-j 
first  testator's  real! 
13,  and  his  personal! 
rators,  and  assigns,! 
appointed  them  his! 
id  it  was  contended,! 
Che  Master  of  the! 
rary :  he  said,  tbat| 
:ates  a  personal  con- 
>od  to  be  confined  to| 

will  not,  except  byj 
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belong :  The  power  j 
elf  it  was  incapable! 

persona  designatai 
3ees  did  not  answer! 
,   was  not  vested  in 


Ipover  in  a  Will  to  sell  or  mortgage,  without  naming  a 
llonee,  will,  unless  a  contrary  intention  appear,  vest  in  the 
jtiecntor,  if  the  fund  is  to  be  distributable  by  him  (t) :  And 

t  seems,  that  in  such  case,  the  executor  of  the  executor  may 
!tell,  the  intent  being,  that  the  power  shall  be  executed  by 

im  to  whose  hands  the  money  is  to  come  (k). 

Where  a  power  is  annexed  to  an  interest  in  the  donee,  a  power  an- 

nd  is  originally  authorised  to  be  executed  by  the  donee  of  "n^Kst.  *° 
Itbe  power  and  his  assigns,  the  power  will  pass  with  the 
liiterest  to  any  person  who  comes  to  the  estate  under  him, 
lilthoagh  there  be  twenty  mesne  assignments ;  and  whether 
Ithe  claimant  is  an  assignee  in  fact,  or  an  assignee  in  law,  as 
Im  heir  or  executor  {I).  lu  a  case  where,  upon  a  fine,  the 
lose  of  lands  was  limited  to  A.  for  eighty  years,  with  a  power 
llo  A.  and  his  assigns  to  make  leases  for  lives ;  and  A. 
lusigned  over  to  B.,  who  died,  and  made  C.  his  executor,  and 
Idien  the  executor  assigned  over  to  D. ;  it  was  holden,  that 
Id.  might  well  exercise  the  power  (wi). 


sell  land,  Hargrave,] 
cites  some  authori- 
en  to  the  executors  j 
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With  regard  to  the  power  and  futhority  of  an  adminis-  Power  of  ad- 
Itator  de  bonis  non ;  By  the  grant  of  that  species  of  admi-  5<^,-,  nor. 
Iiistration,   the    administrator    becomes    the    only  personal 
Itepresentative  of  the  original  deceased :  and,  with  respect  to  . 
Ilhe  estate  left  unadministered  by  the  former  executor  or 
likinistrator,  he  has  the  same  power  and  authority  as  the 
loriginal  representative ;  for  he  succeeds  to  all  the  legal  rights 
lihich  belonged  to  the  former  executor  or  administrator  in  his 
jiepresentative  character  (n). 

With  regard  to  the  power  and  authority  of  limited  and  of  Power  of 
lipecial  administrators,  it  is  difficult  to  lay  down  any  general  special  ad. 
Iproposition :  and  little  more  can  be  done  than  to  refer  to  ™'""t'^»t'>"' 


(i)  Ante,  p.  575.     See  also  Tyl- 
|i«n  V.  Hyde,  2  Sim.  &  Stu.  238. 
(I)  1  Sugd.  Pow.  134,  6th  edit. 
1  Pow.  Dev.  243,  Jarman's  edit. 
)  1  Sugd.  Pow.  223,  6th  edit. 


(m)  Howe  v.  Whitebank,  1 
Freem.  476. 

(n)  Cathen^'ood  v.  Chabaud,  1 
E.  &  C.  154,  by  Bayley,  J.  See 
ante,  p.  792,  et  seq. 
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the  authorities  upon  the  subject  which  have  already  been! 
adduced,  in  treating  of  the  constitution  of  these  severall 
kinds  of  administration,  with  respect  to  the  power  of  Bn| 
administrator  appointed  as  the  attorney  of  the  party  entitled 
durante  ahsentid  (o),  of  an  administrator  durante  minore 
atate  (p),  of  au  administrator  pendente  lite  (q),  and  o^ 
an  administrator  limited  to  substantiate  proceedings  iuj 
equity  (r). 

It  is  enacted  by  statute  38  Geo.  III.  c.  87,  s.  7,  that  tho 
person  to  whom  administration  durante  absentia  (s)  shall  La 
granted  under  the  provisions  of  the  Act,  shall  have  tho 
same  powers  vested  in  him  as  an  administrator  hath  by 
virtue  of  an  administration  granted  to  him  durante  ?ni«on!J 
^tate  of  the  next  of  kin. 


MP 


(o)  See  ante,  pp.  436, 437. 
{p)  Ante,  p.  423,  et  icg. 
{q)  Ante,  p.  430. 


(r)  Ante,  p.  446. 
(s)  See  ante,  p.  434. 


833 


CHAPTER    THE    FOURTH. 


■A 


OF   TEE    POWER   OF   A   FEME   COVERT   EXECUTRIX   OR 
ADMINISTRATRIX. 

IhlNCE  the  commencement  of  the  Married  Women's  Pro- 
Iperty  Act,  1882,  a  married  woman  may  be,  and  act  as, 
lexecutrix  or  administratrix  of  a  deceased  person  as  if  she 
here  a  feme  sole,  without  the  consent  or  control  of  her 
Itinsband.  This  power  is  given  to  her  by  sections  1  (2)  and 
|!!4  of  the  Act,  which  provide :  1  (2)  that  "  A  married 
Iroman  shall  be  capable  of  entering  into  and  rendering 
llierself  liable  in  respect  of,  and  to  the  extent  of,  her  separate 
[property  on  any  contract,  and  of  suing  and  being  sued  either 
lin  contract,  or  in  tort,  or  otherwise,  in  all  respects  as  if  she 
Iwere  a  feme  sole,  and  her  husband  need  not  be  joined  with 
llier  as  plaintiff  or  defendant,  or  be  made  a  party  to  any  action 
|or  other  legal  proceeding  brought  by,  or  taken  against,  her." 

And  24,  that  "  The  word  '  contract '  in  this  Act  shall 
liiiclade  the  acceptance  of  any  trust  or  of  the  office  of 
lexecutrix  or  administratrix,  and  the  provisions  of  this  Act 
las  to  liabilities  of  carried  women  shall  extend  to  all  liabili- 
■lies  by  reason  of  any  breach  of  trust  or  devastavit  committed 
llij  any  married  woman  being  a  trustee,  or  executrix,  or 
Itdministratrix,  either  before  or  after  her  marriage,  and  her 
Ibsband  shall  not  be  subject  to  such  liabilities  unless  he  has 
jicted  or  intermeddled  in  the  trust  or  administration." 

And  by  section  18  of  the  same  Act  power  is  given  to  a 

I  married  woman  who  is  an  executrix  or  administratrix  alone 

or  jointly  with  any  other  person  or  persons  of  the  estate  of 

juiy  deceased  person,  to  sue  or  be  sued,  and  transfer,  or  join 

■ill  transferring  annuities,  stocks,    shares,  debentures,   &c., 

W.E.— VOL.  I.  *  3  H 
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CUHtM. 


without  hor  husband  as  if   sho  were  a  feme  sole.    This! 
cnactmsnt  supersedes  the  old  law  by  which  a  married  woma!i 
could  not  take  upon  herself  tho  office  of  executrix  or  adminis- 
tratrix without  the  consent  of  her  husband.     By  that  law,! 
since  th    '  .usband  was  answerable  for  the  wife's  acts,  sho  wasl 
not  cnpaoie,  though  she  had  by  his  permission  assumed  tlic| 
office  of  executrix   or  administratrix,  of  doing  any  act  of 
administration  to  the  deceased  which  might  have  been  to  thol 
prejudice  of  her  husband,  without  his  concurrcrjc.     Thol 
reason  for  this  is  now  at  an  end,  since  by  the  Act  as  abovel 
stated,  a  husband  is  not  subject  to  the  liabilities  incurred  bjl 
the  wife  by  reason  of  any  breach  of  trust  or  devastavit  eithcrj 
before  or  aticr  her  marriage,  unless  he  has  himself  acted  or 
intermeddled  in  ^he  trust  or  administration.    It  also  followHl 
that  since  the  Act,  as  ho  is  no  longer  under  any  liiibility  lor| 
his  wife's  breach  of  trust  or  devastavit  as   above  stated, 
husband  has  no  longer  any  power  of  disposition  over  tho 
personal   estate  vested  in  his  wife  as  executrix  or  adminis-l 
tratrix,  inasmuch  as  such  power  of  disposition  which  he  had 
prior  to  the  Act,   was  given  to  him  for  the  purpose  ol 
administering  in  his  wife's  right  for  his  own  safetj. 

A  married  woman  suing  as  plaintiff  without  her  husband 
bring  joined  since  tho  Married  "^Vomen's  Property  Act,  1882J 
is  not  liable  to  give  security  for  costs  («). 

The  law  on  tho  subject  of  tho  power  of  a  feme  covert  &i 
executrix  or  adniniatratrix,  and  the  power  of  the  husbaiiu 
of  such  executrix  or  administratrix,  as  it  existed  prior  to  tbd 
Married  Women's  Property  Act,  1882,  is  stated  and  r.iscussca 
witli  tho  authorities  bearing  upon  it  in  the  former  editions  o| 
this  Work,  Pt.  iii.  Bk,  i.  Chap.  iv. 


(<»)  Tlirclfall  V.  Wilson,  8  P.  D.  18. 
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BOOK  THE  SECOND. 

OF  THE  DUTIES  OF  AN  KXECUTOU  OR  ADMINISTUATOn,  WITH 
RESPECT  TO  THE  FUNERAL  :  THE  PROVING  OF  THE  WILL 
AND  THE  TAKING  OUT  ADMINISTRATION  :  THE  INVENTORY 
AND  THE  PAYMENT  OP   DEDTS. 


CHAPTEi^  THE  FIRST. 

OP  THE   funeral:    OF    PROVING    THE    WILL,    AND    TAKING   OUT 

administration:  and  of  the  inventory. 

SECTION  I. 

Of  the  Funeral. 

It  is  now  proposed  to  consider  the  Duties  of  an  executor 
or  administrator.  And  first :  Ho  must  hury  the  deceased  in 
a  manner  suitable  fo  the  estate  he  leaves  behind  him  (a). 


(a)  2  Bkck.  Comni,  508.  Tlie 
executors  are  entitled  to  the  pos- 
c88ion,  and  arc  responsible  for  the 
liiirial,  of  a  dead  body.  There  is 
MO  property  in  a  dea<l  l)ody,  and  a 
ilirection  by  will  us  to  the  dispo- 
sition of  the  testator's  body  cannot 
becnfovced:  Williams  v.  VVilliams, 
20  C.  D.  659.  In  that  cose,  Kay, 
J.,  doubted  whether  ♦'•'•  'lurnin^,'  of 
a  body  is  la  vful.  a  point  was 

4'cidod  by  Stephen,  J.,  in  Reg.  v. 
Price,  13  y.  B.  D.  247,  where  it 
nog  held  that  H  is  no  nasilemean- 
our  to  burn  a  dead  body  instead  uf 


burying  it,  unless  it  is  burnt  in 
such  a  way  as  to  amount  to  a  ])ub- 
lic  nuisance.  It  would  seem  from 
tlie  above  decision,  whicli  estab- 
lishes the  legality  of  cremation, 
that  an  executor  who  cri'matiiH  tlio 
(lead  body  of  his  testator  cithur  in 
acconhmco  with  directions  con- 
tained in  the  will  or  in  tlie  exer- 
cise of  his  own  discretion,  is  en- 
titled to  be  paid  the  reasonable  ex- 
penses of  80  doing,  in  the  same 
manner  as  he  would  be  entitled  to 
be  paid  the  expenses  of  burial. 

8  h  2 


>      If 
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What  expenses  Funeral  expenses,   says  Lord  Coke  (6),   according  to  the 
as^agftinlt   "     degree  and  quality  of  the  deceased,  are  to  be  allowed  of  the 
creditors :         goods  of  the  deceased,  before  any  debt  or  duty  whatsoever. 
But  the  executor  or  administrator  is  not  justified  in  incur- 
ring such  as  are  extravagant,  even  as  it  respects  legatees  or 
uext  of  kin  entitled  in  distribution  (c) :    Nor,  as  against 
creditors,  shall  he  be  warranted  in  more  than  are  absolutely 
necessary.    In  strictness,  said  Lord  Holt,   no  funeial  ex- 
penses are  allowed  in  the  case  of  an  insolvent  estate,  except 
for  the  coffin,  ringing  the  bell,  and  th&  fees  of  the  parson, 
clerk,  and  bearers :  but  not  for  the  pall  or  ornaments  {d). 
And  in  the  year  1695,  it  was  stated  that  Baron  Fowel  on 
his  circuit  would  allow  but  lis.  6(2.  under  a  plea  of  ]^lme 
administravit ;  which  he  said  was  all  the  necessary  charge  (e). 
However,  it  appears  that  Lord  Holt,  where  under  that  plea, 
1502.  was  charged  for  the  tPistator's  funeral,  said  that  at  least 


m 


(b)  3  Inst.  202.  In  the  case  cf 
persons  dying  domiciled  in  any 
port  of  the  United  Kingdom  on 
and  after  1st  June,  1888,  the 
executor  or  administrator  has 
power  to  deduct  debts  and  fimeral 
expenses  from  the  value  of  the  es- 
tate and  effects  as  specified  in  the 
account  delivered  by  him.  The 
funeral  expenses  to  be  deducted 
"  shall  incbide  only  such  expenses  as 
are  alUywahle  as  reasonable  funeral 
expenses  according  to  law"  44 
Vict.  c.  12,8.  28. 

"It  seems  clear  that  expenses 
not  directly  relating  to  the  funeral, 
such  as  for  embalming  the  body 
of  the  deceased  and  bringing  it 
home  from  abroad  for  burial  in 
this  country,  or  for  putting  his 
family  and  servants  into  mourn- 
ing, or  for  erecting  a  monument 
to  his  memory,  are  not  a  proper 
deduction  under  this  section,  al- 


though if  an  executor  has  incurred 
them  under  the  directions  in  the 
wiU  he  may  be  entitled  to  retain 
them  out  of  the  estate  as  against 
the  creditors."  Hanson's  Revenue 
Acts,  1880  and  1881,  p.  31. 

(c)  See  Stackpoole  v.  Stackpoole, 
4  Dow.  227.  A  husband,  executor 
of  his  wife's  will  made  under  a 
testamentary  power  of  appoint- 
ment, is  entitled  to  retain  out  of  j 
her  estate  the  expenses  of  her 
funeral  though  such  escate  is  in- 
sufficient for  creditors  and  her  will 
does  not  contain  any  charge  for 
debts  and  funeral  expenses:  St 
M'Myn,  33  C.  D.  575. 

(d)  Shelly's  case,  1  Salk.  296. 
Perhaps,  observes  Dr.  Burn,  the 
expenses  of  the  shroud  and  dig- 
ging the  grave  ought  to  have  been 
added  :  4  Bum,  E.  L.  348,  8th 
edit. 

(«y  Anon.  Comberb.  342. 
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140i.  ought  to  be  deducted ;  for  101.  is  enough  to  be  allowed 

I  for  the  funeral  of  one  in  debt  (/). 
Lord  Hardwicke  in  Stag  v.  Punter  (g),  upon  exceptions  to 

I  a  Master's  report  for  not  allowing  GOl.  for  the  testator's 
faneral,  said,  "  At  law,  where  a  person  dies  insolvent,  the 
rale  is,  that  no  more  shall  be  allowed  for  a  funeral  than  is 
necossary;  at  first  only  408.,  then  51.,  and  at  last  10^  (h). 
I  have  often  thought  it  a  hard  rule,  even  at  law,  as  an  exe- 
cutor is  obliged  to  bury  his  testator  before  he  can  possibly 
bow  whether  his  assets  are  sufficient  to  pay  his  debts  :  But 
this  Court  is  not  bound  down  by  such  strict  rules,  especially 
when  a  testator  leaves  great  sums  in  legacies  which  is  a 
reasonable  ground  for  an  executor  to  believe  the  estate  is 
solvent :  As  this  is  the  case  here,  I  am  of  opinion  that  cixty 
pounds  is  not  too  much  for  the  funeral  expenses,  especially 
as  the  testator  had  directed  his  corpse  should  be  burijd  at  a 

I  church  thirty  miles  from  the  place  of  his  death." 
In  Hancock  v.  Podmore  (i),  issue  was  taken,  in  an  action, 

I  by  a  creditor  against  an  executor,  on  a  plea  of  plcne  admi- 
nktravit,  and  it  was  proved  that  assets  to  the  amount  of 
129L  had  come  to  the  hands  of  the  defendant,  and  that  he 
liad  paid  551.  for  probate  duty,  and  792.  for  funeral  expenses : 
The  deceased  had  been  a  captain  in  the  army,  and  the 
question  was,  whether  the  defendant  could,  as  against  a 
creditor,  apply  so  large  a  sum  as  791.  to  such  a  purpose :  The 
Court  of  King's  Bench  v.'as  of  opinion  that  the  sum  was  too 
great  to  be  allowed :  But  Mr.  Justice  Bayley,  in  delivering 
the  judgment  of  the  Court,  observed,  that  although  the  rule 
16,  that,  as  against  a  creditor,  no  more  shall  be  allowed  for  a 
funeral  than  is  necessary,  yet  in  considering  what  is  necessary, 
regard  must  undoubtedly  be  had  to  the  degree  and  condition 


.  Comberb.  342. 


(/)  Ibid. 

[g)  3  Atk.  119. 

(k)  Bill  in  Bullet's  N.  P.  143, 
it  is  said  that  the  usual  method 
is  to  allow  five  pounds  :  and  in 


a  MS.  case  of  Smith  v.  Da  vies, 
Middlesex  Sittings  after  M.  T.  10 
Geo.  II.,  is  mentioned,  where  this 
latter  sum  was  allowed  by  Lord 
Hardwicke  himself. 


Selwyn's  N.  P.  776,  n.  18, 6th  edit.,  (i)  1  B.  &  Ad.  260. 
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in  life  of  the  party ;  and  his  Lordship  ohserved  that  the  sum 
of  101,,  mentioned  hy  Lord  Hardwicke  as  the  established 
allowance  in  his  time,  might  perhaps,  at  the  present  day,  be 
less  than  what  should  he  reason£.bly  allowed  for  a  person  of 
condition :  The  learned  Judge  proceeded  to  intimate,  that 
the  Court  thought  20Z.  would  he  a  proper  sum  for  the  funeral 
of  u  person  in  the  degree  and  consideration  of  life  of  this 
testator  {k). 

It  must  aot,  however,  he  understood  that  the  Court,  in  j 
Hancock  v.  Podmore,  laid  it  down  as  a  rule,  that  even  the 
sum  of  20Z.  should  he  the  limit  of  the  allowance,  where  the 
estate  is  insolvent;  but  that  it  was  the  proper  limit  under 
the  circumstances  of  that  case  :  The  rule  appears  to  be,  that  | 
the  executor  is  entitled  to  be  allowed  reasonable  expenses, 
according  to  the  testator's  condition  in  life;  and  if  he  exceeds  I 
those,  he  is  to  take  the  chance  of  the  estate  turning  out 
insolvent :  No  precise  sum  can  be  fixed  to  govern  executors 
in  all  cases :  It  must  obviously  vary  in  every  instance,  not 
only  with  the  station  in  '.ife  of  each  particular  testator,  but 
also  with  the  price  of  the  requisite  articles  at  the  particular  j 
place  (l). 


as  against 
legatees,  &c. 


In  Bissett  v.  Antrohtia  (m).  Sir  L.  Shadwell,  V.C,  refused] 
to  allow  2,2101.  for  the  funeral  expenses  of  a  deceased  noble- 
man, whose  personal  estate  was  believed  to  be  solvent  at  his  I 
death,  but  ultimately,  from  unforeseen  circumstances,  proved  I 
to  be  insolvent:  And  his  Honor  referred  it  to  the  Master  to| 
inquire  and  state  what  sum  ought  to  be  allowed. 

With  respect  to  allowances  for  funeral  expenses,  wherel 
there  are  assets  sufficient,  as  against  other  persons  than! 
creditors :  In  OJfley  v.  OJley  (/i),  there  had  been  6001.  laid  I 
out  in  Mr.  Offley's  funeral  and  the  Court  decreed  that  suml 
to  be  a  debt  to  affect  the  trust  estate,  Mr.  Offley  being  a  maul 


(k)  See    Yardley     v.    Arnold, 
Carr.  &  M.  434,  438,  pe^  Parke,  B. 

Accord. 

{I)  Edwards  v.  Edwards,  2  Cr. 


&  M.    612.    See   also   Reeves  t>.| 
"Ward,  2  Scott,  395. 

(m)  4  Sim.  512. 

(«)  Prec.  Chan.  26. 
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of  great  estate  and  reputation  in  his  county,  and  being  buried 
there :  but  if  he  had  been  buried  elsewhere,  it  seemed  his 
funeral  might  have  been  more  private,  and  the  Court  would 

I  not  have  allowed  so  much  (o). 
In  Pake  v.  The  Archbishop  of  Canterbury  {p),  a  payment 

I  of  93^.  12s.  6d.  for  mourning  rings  distributed  among  the 
relations  and  friends  of  the  deceased,  was  allowed  by  Lord 
Eldon  to  the  executors :  The  Will  had  not  given  any  direc- 
tions on  the  subject,  but  committed  "  any  thing  not  speci- 

|fied"  to  the  discretion  of  the  executors  (q). 
In  Midlick  v.  Mullick  (r),  on  an  appeal  to  the  Privy 

ICounjf.l  from  an  order  of  the  Supreme  Court  of  Bengal,  it 
was  held,  with  respect  to  the  expenses  of  the  funeral  obse- 
qoies  of  a  Hindoo  testator,  that,  as  the  Will  gave  no  directions 
kow  they  were  to  be  performed,  the  only  question  to  be 
considered  was,  whether  the  sums  allowed  for  their  per- 
formance were  more  than  had  usually  been  expended  at  the 
ionerals  of  persons  of  the  same  rank  and  fortune  as  the 

I  deceased. 
The  question  of  the  liability  of  an  executor  or  adminis-  Liability  of 

I  trator,  for  the  expenses  of  the  funeral  of  the  deceased,  will  funeral  ex- 
be  considered  in  a  subsequent  part  of  this  Treatise  (s).  pcnsea. 


(o)  See  Stackpoole  v.  Stackpoole, 

1 4  Dow.  227.    Bridge  v.  Brown,  2 

I  y.  &  Coll,  C.  C.  181. 
(p)  14  Ves.  3G4. 
(j)  In  Johnson  v.  Baker,  2  Carr. 

I  4  Payne,  207,  Best,  C.  J.,  held 
that  a  demand  for  mourning,  fur- 
nished to  the  widow  and  family  of 
the  testator,  ia  not  a  funeral  ex- 
pense, such  as  can  be  claimed 
against  the  estate  by  the  executor, 

I  if  he  gives  the  order  for  it  ■  and, 
consequently,  that  a  legatee,  who 
had  not  received  his  legacy,  was  a 
competent  witness,  under  the  old 


law,  on  behalf  of  the  executor  in 
ar.  action  brought  against  him  for 
the  recovery  of  such  demand.  See 
also  Bridge  v.  Brown,  2  Y.  &  Coll. 
C.  C.  181,  186,  as  to  the  expense 
of  erecting  a  tombstone.  In  Pitt 
V.  Pitt,  2  Cas.  temp.  Lee,  508,  Sir 
Ci.  Lee  allowed  u  widow  for  her 
mourning,  in  her  account,  as  ad- 
ministratrix, in  the  Ecclesiastical 
Court. 

(r)  1  Knapp,  245. 

(«)  Post,  Pt.  IV.  Bk.  II.  Ch.  II. 
§1. 


840 


Of  the  Duties  of  an  Executor.  [Pt.  iii.  Bk.  ii. 


65  Geo.  III.  c. 
184.      Penalty 
for  not  proTing 
Wills  or 
taking  letters 
of  administra- 
tion, withiu  a 
given  time. 


Power  of  an 
executor  to 
comixil  j)ro- 
duction  of 
testamentary 
papers. 


SECTION  n. 
Of  Proving  the  Will  and  taking  out  Administration. 

By  stat.  65  Geo.  m.  c.  184,  s.  87,  it  is  enacted,  "that  if) 
any  person  shall  take  possession  of,  and  in  any  manner 
administer,  any  part  of  the  personal  estate  and  effects  of  any  i 
person  deceased,  without  obtaining  probate  of  the  Will  or  I 
letters  of  administration  of  the  estate  and  effects  of  the  I 
deceased  within  six  calendar  months  after  his  or  her  decease, 
or  within  two  calendar  months  after  the  determination  of  any  I 
suit  or  dispute  respecting  the  Will,  or  the  right  to  letters  of  I 
administration,  if  there  shall  be  any  such,  which  shall  not  be  I 
ended  within  four  ca;endar  months  after  the  death  of  thej 
deceased ;  every  person  so  offending  shall  forfeit  the  suna  ofj 
one  hundred  pounds,  and  also  a  further  sum,  at  and  after  the  I 
rate  often  pounds  per  centum  on  the  amount  of  the  stamp! 
duty  payable  on  the  probate  of  the  Will  or  letters  of  adminis- 
tration of  the  estate  and  effects  of  r,lie  deceased."  [See  also| 
Stat.  28  &  29  Vict.  c.  104,  s.  57,  ante,  p.  538.] 

The  power  of  an  executor  to  compel  the  production  of  Wills  I 
and  other  testamentary  papers,  for  the  purposes  of  probate, 
and  the  mode  of  doing  oo,  when  the  instruments  happen  to  I 
be  in  the  custody  of  other  persons,  have  been  pointed  out  inj 
a  previous  part  of  this  work  if). 


SECTION  III. 

Of  the  making  of  an  Inventory  by  the  Executor  or 
Administrator. 

The  statute  21  Hen.  VIII.  c.  5,  provides  for  the  making! 
of  inventories  by  executors  and  administrators  of  all  the  goods,  j 
chattels,  wares,  merchandises  as  well  moveable  as  not  move- 
able whatsoever  that  were  of  the  deceased,  and  by  stat.  22  k  I 
23  Car.  II.,  c.  10,  s.  1,  an  administrator  must  have  entered  j 
into  a  bond  conditioned  amongst  other  things  for  bis  ex- 


(«)  Ante,  p.  2r)8,  et  neq. 


,H 
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the  Executor  or 

ides  for  the  making 
ators  of  all  the  goods,  | 
oveable  as  not  move- 
d,  and  by  stat.  22  .11 
r  must  have  entered | 
r  things  for  bis  ex- 


hibiting into  the  Kegistry  of  the  Court,  at  or  before  a  day 

I  specified,  a  true  and  perfect  inventory  of  the  goods,  chattels, 

'and  credits  of  the  deceased  come  to  his  possession  (m).     The 

bond  given  under  the  Court  of  Probate  Act  is  conditioned  to 

make  the  inventory  when  lawfully  called  on,  and  to  exhibit 

I  the  same  whenever  required  by  law  so  to  do  (v). 

The  Ancient  Ecclesiastical  Law  was  very  strict  with  respect 
I  to  the  making  of  inventories  (x) ;  and  it  will  be  observed,  that 
that  statute  required  executors  or  administrators  to  exhibit 
inventories,  as  part  of  their  duty,  without  any  proceeding  to 
call  upon  them  to  do  so  (y).  The  old  practice  of  the  Prerogative 
Court  of  Canterbury  was  to  require  an  inventory  to  be  exhi- 
bited before  probate  was  granted ;  and  this  continued  prevalent 
I  in  some  country  jurisdictions  (z). 

And  according  to  the  modern  practice,  neither  tht  executor  In  what  cases 

I  3     •    •  i     1  •  1  i.'i.'i  •  i.  and  by  whom 

I  nor  admmistrator,  in  general  cases,  exhibits  any  inventory  the  exhibiting 
whatsoever,  unless  he  be  cited  for  that  purpose  in  the  Spiritual  ""njpjfi^bi^ 
Court,   at    the  instance  of   a    party  interested  (a).      But, 


(m)  As  to  the  account  of  par- 
ticulars of  personal  estate,  required 
with  the  affidavit  from  the  person 
applj'ing  for  probate  or  letters  of 
administration  in  England,  see 
a  Vict.  c.  14,  s.  10,  ante,  p.  503. 

(«)  See  Probate  Rules  and 
Orders,  Form  XVI. 

(x)  See  Swiub.  Pt.  6,  s.  6  s.  8, 
B.  9  :  and  the  consequence  of  neg- 
lecting to  make  one,  seems  to  have 
tieen  to  prevent  the  executor  from 
relying  on  want  of  assets:  See 
Ibid.  Pt.  3,  8.  17,  pi.  8.  Even  the 
temporal  Courts  formerly  consi- 
dered the  neglect  of  this  duty  in  a 
light  unfavourable  to  the  party, 
especially  where  there  was  a  defi- 
ciency of  assets  ;  and  although  not 
conclusive  on  him,  yet  exposing 
him  to  imputation  :  Orr  v.  Kaincs, 
2  Vea.  Sen.  193. 

iy)  An  administrator  who  neg- 
lected to  exhibit  his  inventory  by 


the  time  specifi'id  in  the  bond 
given  under  the  statute  of  Car.  II. 
thereby  incurred  a  breach  of  the 
condition  without  any  citation. 
See  Ritchie  v.  Rees,  1  Add.  152. 
Secu.i,  as  to  the  bond  given  under 
the  Court  of  Probate  Act.  In  the 
goods  of  Jones,  3  Sw.  &  Tr.  28. 
Baker  v.  Brooks,  il,  32. 

(a)  Phillips  I'.  Bignell,  1  Phil. 
240,  by  Sir  John  Nicholl. 

(a)  Phillips  V.  Bignell,  1  Phil. 
240.  Toller  250.  However,  the 
Court  may,  in  some  instances,  re- 
quire ex  officio,  that  an  inventory 
shall  be  exhibited  :  1  Phillim.  240. 
In  the  goods  of  Williams,  3  Hagg. 
217.  Acastor  v.  Anderson,  1  Ro- 
bert. 674.  And  in  order  to  ex- 
onerate himself  from  all  liability, 
it  is  always  most  prudent  for  the 
executor  or  administrator  to  exhi- 
bit it  before  a  final  settlement : 
Kenny  v.  Jackson,  ]  Hagg.  106. 
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although  inventories  are  not  now  required  in  practice  to  be 
exhibited  without  being  so  called  for,  yet  still  an  executor  or 
administrator  is  (compellable  to  exhibit  one  at  the  prayer  of  | 
any  person  having  an  interest,  or  even  the  appearance  of  an 
interest  {h).      Thus,    the    personal    representative    of  the 
residuary  legatee  of  him  who  was  the  residuary  legatee  of  I 
the  original  testator  has  sufficient  interest  for  the  purpose  of  | 
calling  on  his  personal  representative  to  exhibit  an  inven- 
tory (c).    Again,  it  has  been  laid  down  in  a  variety  of  cases, 
that  a  probable  or  contingent  interest  will  justify  a  party  in 
calling  for  an  inventory  and  account  {d). 

Thus,  if  a  creditor  swears  to  certain  sums  due  from  the  j 
deceased  to  him,  it  is  enough  to  entitle  him  to  an  inventory, 
though  the  debt  be  contested  (e).     So  where  the  assignees  1 
of  a  bankrupt  made  an  affidavit  of  a  debt  due  from  the 
deceased  to  the   bankrupt,  the  administrator  wus  <issigned  I 
to  exhibit    an   inventory,   notwithstanding    the    Statute  ofj 
Limitations    had   run    out    since    the    administration   was 
granted  (/). 

So  the  Court  will  compel  an  executor  to  bring  in  an 
inventory,  &c.,  at  the  suit  of  a  creditor  by  a  bond  of  the 
testator,  notwithstanding  its  alleged  invalidity ;  and  though  | 
a  suit  is  actually  commenced  on  the  bond,  and  then  depend- 
ing at  common  law  (</).    And  the  Court  will  not  notice  the 


(6)  Phillips  f.  Bignell,  1  Phil. 
241,  Gale  v.  Luttrell,  2  Add. 
236. 

(c)  Winchlow  v.  Smith,  1  Cas. 
temp.  Lee,  417. 

(rf)  Salter  v.  Sladen,  Prerog.  M. 
T.  1792.  Snow  v.  Strutt,  Prerog. 
H.  T.  1793,  cited  1  Phil.  241,  'per 
curiam.  Myddleton  v.  Rushout,  1 
Phil.  244  Reeves  v.  Freeling,  2 
PhiL  57.  Burgess  v.  Marriott,  3 
Cu-t.  424. 

(«)  Smith  V.  Price,  1  Cas.  temp. 
Lee,  569.  Hackman  v.  Black,  2 
Cas.  teinp.  Lee,  251. 


(/)  Phillipsonu.  Harvey,  2  Cas. 
temp.  Lee,  344.  See  also  Wain- 
ford  V.  Barker,  1  Ld.  Raym.  232. 

((/)  Gale  V.  Luttrell,  2  Add.  234. 
See  also  Oughton,  tit.  240,  b.  9,  j 
10.      Accordingly,    an  inventory 
and  account  was  ordered  on  the  I 
application    of    a     party,    who, 
twenty-four  years  after  the  deutli 
of  the  testator,  had  commenced  an 
action  against  his  executors  on  a 
covenant    by    him    by   way   of  | 
guarantee,  the  object  of  the  appli- 
cant being  to  ascertain,  whether  | 
there  were  any  assets  before  he 
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[effect  of  any  release  which  a  legatee  may  have  given  {h). 
Ilikewise,  an  executor  who  is  also  residuary  legatee  may  call 
loD  his  co-executor  for  an  inventory  (t) :  and  so  he  may, 
Iperhaps,  without  any  special  interest  {k). 

But  in  Boon's  Case  {I),  where  a  legacy  was  to  be  paid  at 

Ithree  several  payments,  and  the  executor  having  made  two, 

Imd  tendered  the  third,  was  cited  by  the  legatee  to  bring  in 

Ian  inventory,  it  was  holden  by  the  Delegates,  and  also  on 

Is  Commission  of  Review,  that  there  was  no  need   of  an 

linventory  at  his  instance.     So  in  Fleet  v.  Holmes  (in),  in  a 

suit  for  the  recovery  of  a  legacy.  Sir  G.  Lee  refused  to  decree 

lim  inventory,  thinking  it  useless ;  because  the  executrix  had 

I  in  her  answers,  confessed  assets  sufficient  to  cover  the  legacy, 

land  the  interest  claimed  thereon  and  the  costs  of  the  suit. 

Again  in  Leighton  v.  Leighton  («)•  where  an  ex'^cutrix,  being 

I  cited  to  exhibit  an  inventory,  gave  in  a  declaration   loco 

\inventorii,  in  which  she  declared  that  the  deceased,  by  a  bill 

of  sale,  in  consideration  of  a  debt  due  to  her  had  duly  granted 

I  to  her  all  the  personal  estate  of  which  he  should  die  possessed. 

Sir  G.  Lee  held  that  the  declaration  was  sufficient,   and 

refused  to  compel  an  inventory.     So  where  a  party  showed 

sufficient  interest  for  calling  on  the  executor  to  exhibit  an 

inventory,  but  not  to  see  portions  allotted  and  distribution 

made,  the  Court  would  accept  an  admission  of  assets  in  lieu 


I  incurred  further  expense  :  And 
Sir  H.  Jenner  Fust  said  it  was 
the  duty  of  the  executors,  not- 
withstanding they  insisted  that 
the  estate  of  their  testator  was  not 
hable,  either  to  exhibit  an  inven- 
tory and  account,  or  to  admit 
assets  sufficient  to  answer  the  de- 
mand :  Jickling  v.  Bircham,  2 
Notes  of  Cas.  4o3. 

{h)  Kenny  v.  Jackson,  1  Hagg. 
105.  See  also  Acastor  v.  Anderson, 
1  Rober*.  672. 

(i)  Paul  V.  Nettleford,  2  Add. 
237. 


(k)  Huggins  v.  Alexander,  Pre- 
rog.  1736.  2  Add.  238,  note  (a). 
There  is  only  one  case  in  which 
the  application  of  a  party  having 
any  kind  of  interest  is  refused  : 
vix.,  if  a  creditor  has  brought  a 
suit  in  Chancery  for  the  discovery 
of  assets,  the  party  shall  not  pro- 
ceed in  both  Courts :  Myddleton 
V.  Rushout,  1  Phil.  247.  Bro- 
therton  v.  Hellier,  2  Cas.  temp. 
Lee,  134. 

(0  Sir  T.  Raym.  470. 

(ni)  2  Cas.  temp.  Lee,  101. 

(?()  2  Cas.  temp.  Lee,  356. 
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of  an  inventory,  or  any  other  admission  which  would  enable! 
the  Court  to  exercise  a  discretion  and  not  to  call  for  an| 
inventory  (o). 

Although  no  statute  or  rule  of  positive  law  has  fixed  any! 
time  certain,  within  which  an  inventory  and  account  must  be  I 
sued,  and  time  alone  i3  not  to  be  considered  a  bar  {p),  still  I 
reason  and  justice  prescribe  some  limitation:  And  in  cases! 
where  there  has  been  a  great  lapse  of  time  between  the  death 
of  the  party,  and  the  citation  calling  for  the  inventory,  the 
Court  has  frequently  refused  to  enforce  the  exhibition  of  an 
inventory  {q).     Thus,  it  was  held  (r),  that  the  lapse  of  forty- 
five   years    in    conjunction  with  circumstances,   afforded  a  I 
reasonable    presumption  of  the  estate    having    been  fully  I 
administered;  and  that  therefore  the  inventory  and  account  I 
might  be  dispensed  with.     So  where,  twenty-four  years  after 
the  death  of  the  intestate,  eleven  years  after  the  youngest 
child  attained  twenty-one,  and  seven  years  after  his  insolvency, 
his  provisional  assignee  sued  the  administratrix  for  an  in- 
ventory and  account ;  and  it  appeared,  that  shortly  after  the  I 
intestate's  death,  a  valuation  and  inventory  had  been  made, 
and  facts  were  shown  from  which  it  might  be  fairly  presumed 
that  the  insolvent  had  received  more  than  his  share,  the 
Court  refused  the  application  («).     So  in  Bowles  v.  Harvey  (f), 
a  party  having,  after  a  lapse  of  thirty-five  years,  called  for  an 
inventory  and  account  of  an  insolvent  estrvte,  the  executor, 
who  appeared  under  protest,  was  dismissed  with  costs.   Again 
in  Scurrah  v.   Sciirrah  («).   an  application  to  compel  an 
administratrix  to  exhibit  an  inventory  after  the  lapse  of  I 
eighteen  years,  was  rejected  and  the  applicant,  r.nder  the 
circumstances,  was  condemned  in  costs.     And  on  another  | 


(o)  Burgess  t".  Marriott,  3  Curt. 
424. 

{p)  Jicklingr.  Bircham,  2  Notes 
of  Cas.  463,  stated  ante,  p.  842, 
n.  (g). 

(q)  Bnrgeps  v.  Marriott,  3  Curt. 


426. 

(r)  Kitchie  v.  Rees,  1  Add.  144. 1 

(s)  Pitt  V.   Woodham,  1  Hagg.| 
247. 

(0  4Hagg.  241. 

(((.)  2  Curt.  919. 
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845 


which  would  enable 
[  not  to  call  for  an 

^e  law  has  fixed  any  I 
md  account  must 
ered  a  bar  (/)),  stilll 
tation :  And  in  cases! 
16  between  the  death 
)r  the  inventory,  the 

the  exhibition  of  an  I 
it  the  lapse  of  forty- 
istances,   afforded  a  I 

having  been  fully 
iventory  and  account 
enty-four  years  after 

after  the  youngest  I 
\  after  his  insolvency, 
nistratrix  for  an  in- 
lat  shortly  after  the 
Dry  had  been  made, 
it  be  fairly  presumed 
;han  his  share,  the| 
Bowles  V.  Harvey  (f), 
)  years,  called  for  an 
est.T.te,  the  executor, 
3d  with  costs.    Again 
ation  to  compel  an 
'  after  the  lapse  of 
ipplicant,  r.nder  the{ 
I.     And  on  another! 


hie  V.  Rees,  1  Add.  144. 
V.  Woodham,  1  Hagg. 

igg.  241. 
iirt.  919. 


Ilegatee,  a  declaration  (instead  of  an  inventory)  setting  forth 
Ijesperate  debts  due  to,  and  large  debts  due  from  the  estate, 
llat  annexing  no  vouchers  nor  accounts,  was  held  sufficient 
Ifor  a  lapse  of  seventeen  years :  and  Sir  John  NichoU 
llaid  down  that  in  such  a  suit  the  Court  cannot  decide 
phether  debts  alleged  to  be  due  from  the  estate  are  a  legal 
jset-off  iy). 
The  parties  who  may  be  cited  to  exhibit  an  inventory  and  What  persons 

I  f       1  ^  t  *™  corapel- 

liccount  are  not  confined  to  the  executor  or  admmistrator  labie  to  exhibit 

lliimself,  or  even  to  those  who,  upon  the  death  of  the  executor  *"  """entory- 

lor  administrator,  succeed  to  the  representation  of  the  original 

Itestator  or  intestate.     Thus,  in  Ritchie  v.  Iiee8{z),  Sir  John 

I  NichoU  held,  that  the  representatives  of  a  deceased  adminis- 

Itrator  cum  Ustamento  annexo,  although  not  at  the  same  time 

I  those  of  the  first  testator,  were  liable  to  be  called  on  for  an 

I  inventory  and  account,  upon  a  reasonable  presumption  being 

I  raised  that  any  part  of  the  effects  of  the  first  testator  had 

I  travelled  into  their  hands  (a) :  The  learned  judge  was  further 

I  of  opinion  that  a  party,  having  an  interest  in  the  effects,  was 

I  entitled  to  call  upon  such  representatives  for  the  inventory, 

I  without  first  taking  a  de  bonis  non  grant  of  the  effects  of  the 

I  first   testator.     So  the   executors  of  a  deceased  executor, 

though    not    the    personal    representatives  of  the  original 

testator  (there  being  an  executor  of  the  original  testator  still 

surviving),  are  compellable  to  bring  in  an  inventory  of  tho 

effects  of  the  original  testator  {b). 

An  attorney  who  takes  administration   in  the  name  of 

I  another  may  be  compelled  by  the  latter  to  exhibit  an  inventory 

and  account  (c).     So  an  administrator  durante  mino,  '/"te  may 


(x)  Higgins  v.  Higgins,  4  Hagg. 

m. 

(y)  See  further,  as  to  the  ful- 
ness requisite  for  a  declaration, 
Leightou  v.  Leighton,  2  Cos.  temp. 
Lee,  356.    Akerman  v.  Qybbon,  2 

3,  temp.  Lee,  611 ;  and  ^oat, 


p.  846,  note  (i). 

(2)  1  Add.  158. 

(a)  See  Holland  v.  Prior,  1  M. 
&  K.  246,  246,  247. 

(6)  Gale  v.  Luttrell,  2  Add.  234. 

(c)  Bailey  v.  Bristowe,  2  Robert. 
145. 
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be  compelled  to  give  in  an  inventory,  although  his  administra-l 
tion  has  expired  {d). 

An  administrator  pendente  lite  might  have  been  compellea 
to  exhibit  an  inventory,  although  a  bill  in  Chancery  for  i 
discovery  had  been  filed  against  him  by  another  party  (c)J 
But  his  executors  cannot  be  called  on  for  such  an  inventory] 
in  a  suit  respecting  his  Will  by  the  representatives  of  a  parti 
claiming  an  interest,  not  pronounced  for  in  the  suit  pending 
which  he  was  appointed  administrator  (/). 

The  Ecclesiastical  Court  discouraged  all  hanging  back  witli 
respect  to  the  production  of  an  inventory  when  called  for 
and  generally  condemned  the  parties  who  were  guilty  of  it  in 
costs  {g).  Where  probate  of  a  WiU  had  passed  in  August  J 
1815,  and  the  inventory  had  been  assigned  since  the  firsa 
session  of  Hilary  Term,  1816,  the  Court  in  Easter  Term  o^ 
that  year  pronounced  the  executrixes  contumacious  (/t). 

The  inventory  exhibited  by  an  executor  or  administratoil 
ought  to  contain  a  full,  true,  and  perfect  description  and 
estimate  of  all  the  chattels,  real  and  personal,  in  possession 
and  in  action,  to  which  the  executor  oi  administrator  is 
entitled  in  that  cliaracter,  as  distinguished  from  the  heirJ 
the  widow,  and  the  donee  mortis  causd  of  the  testator  oa 
intestate  {i).    It  must  also  distinguish   such  debts  as  arcj 


(d)  Taylor  v.  Newton,  1  Cas. 
temp.  Lee,  15. 

(e)  Brotliertoii  v.  Hellier,  2  Cas. 
temp.  Lee,  1.31. 

{})  Lascelles  v.  Jobber,  1  Cas. 
temp.  Lee,  443. 

{g)  PhUlipa  v.  Blgnell,  1  PhiL 
241,  243. 

(h)  Griffiths  V.  Bennet,  2  Phil. 
364. 

(i)  Toller,  248.  The  usiu-l  form 
of  the  head  of  the  inventory  was 
stated  by  Sir  G.  Lee,  in  Plunket 
V.  Sharpe,  1  Cas.  temp.  Lee,  624, 
to  be  "a  true  and  perfect  inven- 
tory of  nil  the  goods,  chattels,  and 


credits  of  the  deceased,  that  hava 
come  to  the  hands,  poasessiou,  on 
knowledge "  of  the  party.  Bjl 
Rules  and  Orders,  1862,  Conten-f 
tious  Business,  76,  "  In  contiiiJ 
tious  business,  inventories  and  nol 
merely  declarations  of  the  per:<on;il 
estate  and  effects  of  the  deeeaseij 
are  to  be  filed,  unless  by  order  i 
the  judge  or  of  a  registrar : "  anJ 
the  form  of  an  Inventory  is  givenl 
No.  27.  See  ante,  p.  845,  not^ 
(y),  post,  Pt.  V.  Bk.  ir.  Ch.  iii.  i 
to  declarations  in  lieu  of  inven^ 
tories. 


Ch.  I.  §  III.]  Of  the  Inventory. 
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sperate  from  those  which  are  doubtful  or  desperate  {k). 
Bat  it  was  not  necessary,  according  to  the  modern  practice, 
that  the  appraisement  and  inventory  should  be  made  pursuant 
to  the  letter  of  the  statute  ;  and  it  was  sufficient  if  the  goods 
of  the  deceased  should  be  appraised  by  any  wn.icst  persons  in 
the  neighbourhood,  and  reduced  into  an  inventviry  {I),  which, 
when  exhibited  at  the  instance  of  a  party  interested,  must  be 
Terified  by  special  oath,  either  personally  or  by  virtue  of  a 
coaimission ;  for  the  formal  general  oath  of  the  executor  or 

I  administrator  will  not  be  sufficient  (m). 

The  Court  can  only  require  that  all  the  deceased    died 

I  possessed  of  should  be  included  in  the  inventory :  It  can- 
not call  for  an  account  of  the  subsequent  profits  in  his 
business  (n).  The  Court  has  no  jurisdiction  over  leaseholds 
of  the  deceased  for  lives  held  by  a  creditor  or  mortgagee : 

I  and  therefore  the  inventoiy  need  not  contain  any  reference  to 
such  property,  or  the  rents  thereof  (o).  Again,  it  is  not  com- 
petent for  the  Court  of  Probate  to  require  an  inventory  of 
personal  estate  situate  in  a  foreign  country;  for  foreign  estates 

I  are  out  of  the  jurisdiction  and  cognizance  of  the  Court  {p) : 
And  the  law  is  the  same  as  to  effects  lying  in  Ireland  {q). 
In  some  instances,  particularly  in  complicated  cases,  the 
Court  will  exercise  a  discretion  as  to  the  sort  of  inventory  it 
will  accept  (r). 

[These  matters  will  be  further  considered  hereafter  (Pt.  v. 
Bk.  II.  Ch.  III.),  when  the  subject  of  Remedies  against  Ex- 
ecutors and  Administrators  in  the  Court  of  Probate  is  cop- 
sidered.] 
The  Court  of  Queen's  Bench  has,  on  more  than  one  Whether  the 

Spiritual  Court 


Mi 


(i)  Toller,  248. 

(0  1  Oughton,tit.  233,  s.  1,  2. 
;  Bum,  E.  L.  310,  Sth  edit. 

(m)  1  Oughton,  uhi  supra,  note 
((f)  2.    Toller,  250. 

(ji)  Pitt  V.  Woodham,  1  Hagg. 
250. 

(o)  Saville   v.  Morgan,   1    Ca.«. 


temp.  Lee,  431. 

{p)  Raymond!;. Von Watteville, 
2  Cas.  temp.  Lee,  551. 

(q)  Wilson  v.  Ogle,  Prerog.  1737, 
cited  2  Cas.  temp.  Lee,  555. 

(r)  Reeves  v.  Freeling,  2  Phil- 
lim.  56. 
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could  entertain  occasion,  decided,  that,  after  an  inventory  was  exhibited,  the  | 
an  invcntoi)-.     Ecclesiastical  Court  could  entertain  no  objections  to  it  («). 

Notwithstanding  such  decisions,  it  always  contiaued  the] 
practice  of  the  Prerogative  Court  of  Canterbury  to  entertain  | 
objections  to  inventori«s  {t). 

But  although  the  Ecclesiastical  Court  would  allow  an  alle- 1 
gation  to  bo  given  in  objection  to  an  inventory,  and  answers  | 
to  be  taken  upon  ',liat  allegation,  yet  it  would  not  permit  wit- 
nesses to  be  examined  upon  that  allegation,  in  order  to  falsify  I 
the  inventory  (u).    The  foundation  for  thie  distinction  is,  that  | 
if  the  answers  confess  a^ore  assets  than  were  inserted  in  t'ne 
inventory,  the  Court  may  order  the  inventory  to  be  amended  j 
by  the  insertion  of  these ;  but  if  further  assets  might  be 
established  V'  witnesses  in  opposition  to  the  answers,  the 
Court  could  not  order  them  to  be  inserted  in  the  inventory, 
which  is  required  by  the  statute  to  be  upon  oath ;  nor  could 
it  compel  the  executor  or  administrator  to  swear  to  assets, 
the  possession  of  which  he  has  twice  already  upou  oath 
denied  (ic). 


Effects  of  in* 
ventory  in 
temporal 
Courts, 


An  important  question  arises,  with  respect  to  the  effect  of 
inventories  in  the  Common  Law  Courts,  viz.,  how  far  an  in- 
ventory exhibited  by  an  executor  or  administrator  in  the  Court 
of  Probate  is  evidence  against  him,  as  proof  of  assets.  But  it 
will  be  more  convenient  to  consider  this  point  in  a  subsequent 
part  of  this  Treatise,  together  with  the  subject  of  Eemedies 
generally  (?/). 


(«)  Hinton  v.  Parker,  8  Mod. 
168.  Catchside  v.  Ovington,  3 
Burr.  1922.  Henderson  v.  French, 
5  M.  &  S.  406.  Griffiths  v.  An- 
thony, 5  A.  &  E.  623. 

(0  Telford  v.  Morison,  2  Add. 
319.  Shackleton  v,  Barrymore, 
cited  ihid.f  p.  3Si9. 

(w)  TeUord  v.  Morison,  2  Add. 

331. 


(x)  Ibid.  It  is  su^'geated  in  a 
note  to  Brogden  v.  Brown,  2  Add. 
340,  by  the  reporter,  that  where  the 
executor  is  also  the  party  before  the 
Court  propounding  the  IFill,  the 
Court  might  perhaps  permit  depo- 
tiitions  to  be  taken  on  the  allega- 
tion, if  the  answers  should  prove 
unsatisiactory. 

(y)  See  post,  Pt.  v.  Bk.  ii.  Ch.  i. 


[Pt.  111.  Bk.  II.  ■  Ch.  T.  §  IV.]     Of  Collecting  the  Ejfects. 
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id  in  the  inventory, 
ion  oath;  nor  could 
to  swear  to  assets, 
already  upou  oath 


ipect  to  the  eiTect  of 
,  viz.,  how  far  an  in- 
istrator  in  the  Court 
)of  of  assets.  But  it 
oint  in  a  subsequent 
mbject  of  Remedies 


It  is  BUt,'gested  in  a 
3gden  V.  Brown,  2  Add 
e  reporter,  that  when  the 
also  the  party  before  the 
)OUtuiing  the  Will,  the 
ht  perhaps  permit  depo- 
be  taken  on  the  allega- 
3  answers  should  prove 
ory. 
post,  Pt.  V.  Bk.  II.  Ch.  I. 


SECTION  IV. 

0/  Collecting  the  Effects, 

The  next  duty  of  the  executor  or  administrator  is  to  collect 
r11  the  goods  and  chattels  so  inventoried.  For  that  purpose  the 
law  invests  him  with  large  powers  (as  it  has  already  appeared, 
in  considering  the  quantity  of  his  estate,  as  well  in  action  as 
possession) :  And  it  is  incumbent  on  him  to  avail  himself  of 
his  authority  with  reasonable  diligence  in  the  collection  of 
the  effects  of  the  deceased.  Therefore,  if  by  unduly  delay- 
ing to  bring  an  action,  the  executor  or  administrator  has 
enabled  a  debtor  of  the  deceased  to  avail  himself  of  the 
Statute  of  Limitations,  the  executor  or  administrator  will  bo 
personally  liable  (z).  So  the  executor  or  administrator 
must,  within  a  convenient  time,  remove  all  the  personal 
property  of  the  deceased  which  he  may  have  left  on  any 
land  which  goes  to  the  heir,  or  to  a  reversioner  or  remainder- 
man :  otherwise  such  property  may  be  distrained  damage 
feasant  (a).  In  the  case  of  Stodden  v.  Harvey  (b),  a  lessee 
for  life  of  a  house  and  pasture  land  died;  his  executors 
suffered  his  cattle  to  go  there  for  six  days  after  his  death, 
and  then  removed  them  ;  and  in  trespass  justified  for  that 
time,  averring  that  in  the  space  of  six  days  they  could  not 
procure  any  other  land  or  place  whereon  to  put  the  cattle : 
The  plaintiff  demurred  ;  and  whether  that  were  a  convenient 
time  to  move  them  was  the  question  :  The  Court  inclined  to 
be  of  opinion  that  six  days  was  but  a  convenient  time  for 
removing,  especially  it  being  averred,  that  they  had  not  any 
other  place  to  remove  them  to :  but  for  a  fault  in  the  plea, 
wherein  the  defendants  pleaded  a  lease  of  the  house,  but  not 
of  the  land  in  the  declaration  mentioned,  it  was  adjudged  for 
the  plaintiff. 


(«)  Hay  ward  ».  Kinsey,  12  Mod. 
573,  pott,  Pt.  IV.  Bk.  II.  Cli.  It. 

5 II 


(a)  See  ante,  p.  796. 
(6)  Cro.  Jac.  204. 


W.E. — VOL.  I. 
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CHAPTER  THE   SECOND. 

OP   THE  PAYMENT    OP    DEBTS    BY    THE    EXECUTOR    OR  ADMINIS- 
TRATOR  ACCORDING   TO   THEIR   PRIORITY    OF    DEGREE. 


1.  Fiineriil 
expenses. 


Expenses  of 
probate,  &c. 


Costs  of  ml- 
ministration 
suit. 


SECTION  I. 

1.  Of  the  Payment  of  the  Expenses  of  the  Funeral  and  of  the 
Probate  or  Administration.  2.  Of  Debts  due  to  the  Croun. 
8.  Of  Debts  to  which  particular  Statutes  give  Priority 
of  Payment. 

Having  considered  in  a  previous  part  of  this  Treatise  the 
quantity  of  the  estate  of  an  executor  or  administrator,  it  is 
now  necessary  to  treat  of  his  duty  in  the  application  of  that 
estate,  according  to  the  order  prescribed  by  the  law. 

1.  Before  any  debt  or  duty  whatsoever,  funeral  expcuses, 
with  the  proper  limitation  as  to  the  amount,  are,  as  it  Las 
already  appeared  (a),  to  be  allowed  out  of  the  estate  of  the 
deceased.  These  expenses  are  to  be  preferred,  even  to  a  debt 
due  to  the  Crown  (6). 

The  next  thing  to  justify  and  occasion  expense  is  the 
proving  of  the  Will  or  taking  out  administration  (c) :  but  a 
greater  disbursement,  says  the  author  of  "  The  Office  of  an 
Executor  "  (rf),  will  not  stand  allowable,  than  is  prescribed 
by  the  statute  of  21  Hen.  VIII.  c.  5  (e). 

The  costs  of  an  action  in  Chancery  are  to  be  considered  as 


((()  Ante,  p.  835  et  seq. 

lb)  R.  V.  Wade,  5  Price,  627,  by 
Richards,  C.  B. 

(c)  2  Black.  Comm.  511. 

Id)  P.  260,  14th  edit. 

(e)  With  respect  to  the  proper 
fees  for  prohate  and  letters  of 
adniinistratiou,  see  Burn's  Eccles. 
Law,  tit.  Fees,  and  tit.  Wills, 
vol.  4,  p.  264,  291,  8th  edit.     "  St. 


Oormaine  (the  author  of  the  Doc- 
tor and  Student,  dial.  2,  c.  Id), 
who  was  no  stranger  to  the  caiidu 
and  civil  law,  as  appears  liy  liis 
hook,  saith,  that  the  Ordiiiaiy 
ought  to  take  nothing  for  proliatc, 
if  the  goods  suffice  not  for  fuiiiral 
and  debts  ;  but  he  means  only  tliat 
conscience  is  against  it."  Weiitw. 
Off.  Ex.  260,  14th  edit. 
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to  be  considered  as 


expenses  in  administering  the  estate,  and  are  the  first  charge 
upon  an  estate,  whether  administered  in  or  out  of  Court  (/), 

Where  a  Will   contains  a  direction  that  the   testator's  Testamentary 
"  testamentary  expenses  "  shall  be  paid  out  of  a  specified 
part  of  his  estate,  the  costs  of  an  administration  suit  are 
included  under  testamentary  expenses  {g). 

There  is  no  distinction  between  "  executorship  expenses  " 
and  "  testamentary  expenses  "  as  regards  what  the  phrase 
includes  Qi). 

The  term  "executorship  expenses"  in  a  Will  means  Executorship 
expenses  incident  to  the  proper  performance  of  the  duty  of  an  *'-''^''°^^** 
executor,  and  includes  costs  incurred  by  executors  in  obtain- 
ing the  advice  of  solicitors  or  counsel  as  to  the  distribution  of 
their  testator's  estate :  also  the  costs  of  the  executors  and  other 
parties  in  an  action,  whether  instituted  by  the  executors 
themselves,  or  by  a  beneficiary,  for  the  administration  of  the 
testator's  personal  estate:  also  the  testator's  funeral  expenses: 
also  expenses  incurred  by  the  executors  for  the  protection  of 
specific  legacies,  e.g.,  for  warehousing  furniture  specifically 
bequeathed,  pending  the  distribution  of  the  assets  and  pay- 
ments by  the  executors  in  discharge  of  debts  falling  due 
from  the  testator's  estate  after  his  death,  e.g.,  rent  due  after 
the  testator's  death  for  a  house  of  which  he  was  tenant  from 
year  to  year  {i). 

2.  The  third  occasion  of  disburpement  by  the  executor  or  2.  Tayment  of 

debts. 

administrator  is  t'<e  payment  of  debts ;  and  in  such  payment 


(/)  Loomesv.  Stotherd,  1  Sim. 
k  Stu.  461,  by  Sir  J.  Leach.  Tip- 
ping V.  Power,  1  Hare,  405,  411. 
Gaunt  V.  Taylor,  2  Hare,  413. 
Newbegin  v.  Bell,  23  Beav.  386. 
Sanderson  v.  Stod<lart,  32  Beav. 
155.  And  this  priority  will  be 
allowed  even  over  costs  of  litiga- 
tion in  the  Ecclesiastical  Court 
incurred  in  determining  which  is 
the  testator's  Will,  and  ordered  by 
the  latter  Court  to  be  paid  out  of 
the  estate :    Major   v.    Major,    2 


Drewr.  281. 

{g)  Miles  v.  Harrison,  L.  E.  9 
Ch.  316.  Harloe  v.  Harloe,  L.  R. 
20  Eq.  471.  Penny  v.  Penny,  11 
C.  D.  440.  The  phrase  "legal 
expenses  "  includes  the  costs  of  nn 
administration  suit :  Coventry  v. 
Coventry,  2  Dr.  &  Sm.  470.  Row 
V.  Row,  L.  R.  7  Eq.  414. 

(/i)  Sharp  V.  Lush,  10  C.  D.  468, 
470,  by  Jessel,  M.R. 

(t)  Sharp  V.  Lush,  10  C.  D.  468. 
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Rules  of 
priority. 


With  respect 
to  foreign 
assets. 


he  must  be  careful  to  observe  the  rules  of  priority  ;  for  if  he 
pay  those  of  a  lower  decree  first,  he  must  on  a  deficiency  of 
assets,  answer  those  of.  a  higher  out  of  his  own  estate  {h). 
So  an  executor  or  administrator  is  hound  to  plead  a  debt  of 
a  higher  nature  in  bar  of  an  action  brought  against  him  for 
a  debt  of  inferior  degree,  and  rien8  ultra,  if  he  has  not  assets 
for  both;  otherwise  it  will  be  an  admission  of  assets  to 
satisfy  both  debts  (I). 

It  is  obvious  that  it  is  beyond  the  power  of  a  testator  to 
disappoint  the  rules  of  law  as  to  the  precedence  of  debts,  by 
directing  his  executors  to  make  an  equal  dictribution  of  the 
assets  among  all  his  creditors  (m). 

A  question  of  no  little  difficulty  is  rained  in  Story's  Con- 
flict of  Laws,  §  524,  viz.,  Suppose  a  debtor  dies  domiciled  in 
England,  and  leaves  assets  in  a  foreign  country  by  the  law  of 
which  all  debts  stand  in  an  equal  rank,  and  administration 
is  duly  taken  out  in  the  place  of  his  domicil,  and  also  in  the 
place  of  the  situs  of  the  assets.  What  rule  is  to  goven.  in 
the  administration  of  the  assets  ?  The  law  of  the  domicil  ? 
or  the  law  of  the  situs  ?  That  eminent  writer  states  his  own 
opinion  to  be  (in  accordance  with  the  decisions  of  the  American 
Courts,  though  at  variance,  as  he  admits,  with  that  of  many 
foreign  jurists),  that  in  regard  to  creditors  the  administration 
of  assets  of  deceased  persons  is  to  be  governed  altogether  by 
the  law  of  the  country  where  the  executor  or  administrator 
acts,  and  from  which  he  derives  his  authority  to  collect  them. 

But  in  the  case  of  Wilson  v.  Lady  Dunsany  (n),  the 
ISIaster  of  the  Rolls  (Sir  J.  Romilly)  declined  to  adopt  this 
opinion,  and  held  that  the  personal  assets  of  a  testator  must 
be  administered  on  the  principle  of  the  law  of  his  domicil. 
In  that  case  the  testator  had  died  domiciled  in  Ireland, 
leaving  personal  assets  partly  there  and  partly  in  England; 
and,  3,  question  having  arisen  as  to  the  priority  of  the  claims 
of  his  creditors,  his  Honor  laid  it  down  that  he  must  treat 


(k)  2  Black.  Comm.  511. 
,    (/)  Rock  V.   Leighton,   1   Salk. 
310.     1  Saund.  333  a,  note  (R). 


(m)  Turner  v.  Cox,  8  Moo.  P.  C. 
288. 

(n)  18  Bettv.  293. 
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the  case  in  the  same  way  as  if  he  were  sitting  in  the  Court 
of  Chancery  in  Dublin.  In  Cook  v.  Gre^raon  (o),  where  the 
testator  had  also  died  domiciled  in  Ireland,  leaving  assets 
both  in  Ireland  and  England,  and  the  same  executors  in  both 
countries,  it  was  held  by  Kindersley,  V.-C,  that  an  Irish 
judgment  had  priority  over  English  simple  contract  creditors, 
as  against  Irish  assets  remitted  to  England  by  the  exe- 
cutors and  being  there  administered :  His  Honor  said  that 
if  the  executors  in  the  two  countries  had  been  different  per- 
sons, the  duty  of  each  would  have  been  first  to  pay  the  debts 
owing  in  the  country  in  which  he  was  executor,  and  then  he 
might  send  any  surplus  to  the  other  country ;  and  that  the 
duty  of  the  Irish  executor  was  to  pay  the  Irish  debts  first, 
according  to  their  order  of  priority ;  and  that,  therefore,  the 
Irish  assets  remitted  here  ought  to  be  administered  here  as  if 
they  had  remained  and  were  being  administered  in  Ireland. — 
It  will  be  observed  that  in  this  case  the  Irish  judgment 
creditor  only  sought  to  touch  the  Irish  assets  :  And  therefore 
it  was  unnecessary  to  apply  tho  law  as  laid  down  by  the 
Master  of  the  Bolls  in  Wilson  v.  Lady  Dunsany :  But  the 
observations  of  the  V.-C.  appear  to  put  the  question  as 
though  it  were  rather  dependent  on  the  situs  of  the  assets 
than  on  the  domicil  of  the  deceased  (p). 

The  view  of  the  Vice- Chancellor  seems  to  be  the  right  one. 
Thus  in  the  late  case  oi  Re  Kloebe  (q),  it  is  laid  down  that  if 
a  man  dies  domiciled  in  England  possessing  assets  in  France, 
the  French  assets  must  be  collected  in  France  and  distributed 


(o)  2  Drewr.  286. 

{p)  See  Carron  Iron  Co.  v.  Mac- 
kren,  6  H.  of  L.  455,  456,  by  Lord 
St  Leonards.  And  this  view  is 
borne  out  by  the  observations  of  Mr. 
Westlake  in  his  work  on  Private 
International  Law,  3rd  edit,  section 
110,  where  he  says  that "  every  ad- 
nuiiiitrator,  principal  or  ancillary, 
must  apply  the  assets  reduced  into 
possession  under  his  grant  in  pay- 
ing a''  the  debts  of  the  deceased, 


whether  contracted  in  the  juris- 
diction from  which  the  grant 
issued,  or  out  of  it,  and  whether, 
owing  to  creditors  domiciled  or 
resident  in  that  jurisdiction,  or 
out  of  it,  in  that  order  of  priority 
which,  according  to  the  nature  of 
the  debts  or  of  the  assets,  ^s  pi*- 
scribed  by  the  laws  of  the  j  iiris- 
diction  from  which  the  grant 
issued." 

(q)  28  C.  1).  175. 


li:  i 
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according  to  the  law  of  France.  If  the  French  creditors  are 
entitled  according  to  that  law  to  be  paid  in  priority,  that  rule 
must  be  observed,  because  it  is  the  lex  fori  and  for  no  other 
reason.  But  if  it  should  happen  that  a  man  died  domiciled 
in  France  leaving  assets  in  England,  ihose  assets  can  only 
be  collected  under  an  English  grant  of  administration,  and 
being  so  collected,  must  be  distributed  according  *'>  the  law 
of  England  ....  the  rule  is,  that  all  creditors  are  to  be 
treated  equally,  subject  to  what  priorities  the  law  may  give 
them,  from  whatever  part  of  the  world  they  come.  In  that 
case  Mr.  Justice  Pearson,  after  referring  to  the  cases  of  Cook 
V.  Gregson  (/•),  Eames  v.  Hacon  (s),  and  Blackwood  v. 
The  Queen  (<),  so  far  as  such  cases  bear  upon  this  question, 
concludes  his  judgment  by  saying,  "  There  seems  to  be  some 
mistake  in  the  case  of  Wilson  v.  Lady  Dunsany  (w) :  it  is 
unfortunate  that  the  case  was  ever  reported." 

It  should  be  observed,  that  by  the  constant  rule  of  the 
Court  of  Chancery,  a  solicitor,  in  consideration  of  his  trouble, 
and  the  money  in  disburse  for  his  client,  has  a  right  to  be 
paid  out  of  the  duty  decreed  or  fund  recovered  for  the  plain- 
tiff, and  a  lien  upon  it,  before  the  specialty  creditors  of  the 
deceased  plaintiff;  neither  can  his  executor  or  administrator 
controvert  this  rule,  by  insisting  upon  applying  the  assets 
in  a  course  of  administration  (x). 

To  all  other  debts  of  whatever  nature,  as  well  of  a  prior  as 
of  a  subsequent  date,  such  as  are  due  to  the  Crown  by  record 
or  specialty,  claim  the  precedence  (jf).  So  that  if  there  be 
not  come  to  the  executor  or  administrator  goods  of  greater 
value  than  will  suffice  for  the  satisfaction  of  these,  he  is  not 
to  pay  any  debt  to  a  subject :  and  if  he  be  sued  for  aty  such, 
he  may  plead  in  bar  of  this  suit  that  his  testator  or  intestate 


()•)  2  Drewr.  286. 
(s)  18  C.  D.  351. 
(0  8  App.  Cas.  92. 
(it)  18  Beav.  293. 
(x)  Turwin  v.  Gibson.  3  Atk. 
720.  Lloyd  V.  Mason,  4  liare,  13i'. 


{y)  Magna  Charts,  c.  18.  2  Inst. 
32.  Littleton  ».  Hibbins,  Cro.  Eliz. 
793.  Swinb.  Pt.  6,  s.  16.  Wentw. 
Off.  Ex.  261,  14th  edit.  Com. 
Dig.  Adniou.  (C.  2), 
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died  thus  much  indebted  to  the  king,  showing  how,  &c.,  and 
that  he  hath  not  goods  surmounting  the  value  of  that  debt  {z). 

But  the  debts  due  to  the  Crown,  which  are  so  privileged, 
are  confined  to  such  as  are  due  by  matter  of  record  or  by 
specialty,  &c.  (a),  (which  are  of  the  same  nature ;  for  by 
statute  83  Hen.  YIII.  c.  89,  it  is  enacted,  that  all  obligations 
and  specialties,  taken  to  the  use  of  the  king,  shall  be  of  the 
same  nature  as  a  statute  staple).  And,  therefore,  sums  of 
money  owing  to  the  king  on  wood  sales,  or  sales  of  tin,  or 
other  his  minerals,  for  which  no  specialty  is  given,  shall  not 
be  preferred  to  a  debt  due  to  a  subject  by  matter  of  record  (t). 
So,  though  fines  and  amercements  in  the  King's  Court  of 
Record  are  clearly  debts  of  record  (c),  and  entitled  to  such 
preference,  yet  amercements  in  the  King's  Courts  Baron,  or 
Courts  of  his  Honors,  which  are  not  of  record,  have  no  such 
priority  (d) :  nor  have  fines  for  copyhold  estate,  nor  money 
arising  from  the  sale  of  estrays  within  his  manors  or  liberties ; 
foi-  these  are  not  debts  of  record  (e). 

So,  also,  the  arrears  of  rent  due  to  the  Crown,  whether  it 
be  a  fee-farm  rent,  or  a  rent  reserved  on  a  lease  for  years, 
shall,  it  appears,  be  regarded  in  the  light  of  a  debt  by  simple 
contract  {f). 

Again,  it  was  held,  that  a  recognisance  in  the  Court  of 
Cliancery  by  a  guardian  in  the  matter  of  a  minor,  is  not  to  be 
considered  a  debt  due  to  the  Crown  (</). 

But  it  seems,  that  if  the  king's  debt,  and  likewise  that  of  a 
subject,  be  both  inferior  to  debts  of  record,  the  king  shall  be 
preferred  {h). 

By  statute  55  Geo.  III.  c.  184,  s.  45,  the  commissioners  of 
stamps  are  authorized,  in  certain  cases,  to  give  credit  for  the 
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(2)  Wentw.  Off.  Ex.  261,  14th 
edit.    Godolph.  Pt.  2,  c.  28,  s.  3. 

(a)  Wentw.  Otf.  'i-x.  262,  14th 
eJit.  Godolph.  Pt.  2,  c.  28,  s.  3. 
Com.  Dig.  Admon.  (C.  2). 

(6)  Ibid.  3  Bac.  Abr.  79,  80, 
tit.  Exors.  (L.)  2. 

(c)  Godolph.  Pt.  2,  c.  28,  b.  3. 

(d)  Wentw.  Otf.  Ex.  203,  14th 


edit.  Com.  Dig.  Admon.  (C.  2). 
3  Bac.  Abr.  80,  tit.  Exors.  (L.)  2. 

(e)  Ibid. 

If)  Com.  Dig.  Admon.  (C.  2). 
We-itw.  Off.  Ex.  264.  14th.  edit.  ; 
but  see  infra,  p.  869. 

(</)  Ex  parte  Uslier,  1  Ball  & 
Beat.  199. 

(/i)  Bac.  Abr.  uhi  aiqyra,  n.  («). 
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3.  Debts  to 
which  parti- 
cular statutes 
give  priority: 


money  due  to 
parish  by 
overseers  of 
the  poor. 


Officers  of  a 

Friendly 

Society. 


duties  on  probates  and  administration ;  and  by  s.  48,  it  ia 
provided,  that  the  duty  for  which  credit  shall  be  so  given  shall 
be  a  debt  to  the  Grown,  and  shall  be  paid  in  preference 
to  any  other  debt  whatsoever. 

3.  Next  in  order  are  certain  specific  debts,  which  are,  by 
particular  statutes,  to  be  preferred  to  all  others.  Such  were 
formerly  forfeitures  for  not  burying  in  woollen  under  the 
statute  of  Charles,  now  repealed  by  stat.  54  Geo.  III.  c.  108 ; 
and  such  were  debts  for  letters,  not  exceeding  51.,  to  the  Post 
Office  (i). 

Again,  by  stat.  17  Geo.  II.  c.  38,  s.  3,  it  is  enacted,  that  if 
any  overseer  shall  die  before  the  expiration  of  his  office,  "  bis 
"  executors,  or  administrators  shall,  within  forty  days  after  bis 
"  decease,  deliver  over  all  things  concerning  his  office  to  some 
"  churchwarden,  or  other  overseer  of  the  same  place :  and  shall 
"  pay  out  of  the  assets  left  by  such  overseer  all  sums  of  money 
"  remaining  due,  which  he  received  by  virtue  of  his  said 
"  office,  before  any  of  1m  other  debts  are  paid  and  satisfied." 

Likewise,  it  was  provided  by  statute  33  Geo.  III.  c.  54, 
s.  10  (k),  that  if  any  person  appointed  to  any  office  by  any 
Friendly  Society,  and  having  in  his  hands  any  money,  or 
effects  or  securities  belonging  to  the  same,  shall  die,  or 
become  a  bankrupt  or  insolvent,  his  executors,  administra- 
tors, or  assignees  shall,  within  forty  days  after  demand  made 
by  the  order  of  any  such  society,  or  the  major  part  of  them 
assembled  at  any  meeting,  deliver  all  things  belonging  to 
such  society  to  such  persons  as  they  shall  appoint,  and  shall 
pay  out  of  the  assets  or  effects  of  such  person  all  sums  of 
money  remaining  due,  which  such  person  received  by  virtue 
of  his  said  office,  before  any  of  his  other  debts  are  paid,  and 
all  such  assets  and  effects  shall  be  bound  to  the  payment 
thereof  accordingly. 

This  provision  of  the  statute  preferring  the  claim  of 
Friendly  Societies  to  those  of  all  other  creditors,  it  should 


(i)  9  Ann.  c.  13,  s.  30.  2  Black. 
Ciimm.  511.  Repeiiled  l)y  the 
slat.  1  Vict.  c.  32. 


(k)  Rejieuled    by    the    stat.    10 
Geo.  IV.  c.  56. 
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seem,  is  not  favoured  (I) :  and  it  has  been  held  to  be  con- 
lined  to  persons  duly  and  formally  appointed  officers  of  the 
society ;  and  that  it  does  not  extend  to  any  person  to  whom 
I  the  money  of  the  society  has  been  paid  as  banker,  or  to  whom 
the  money  has  been  lent  upon  security,  paying  interest  (m). 
And  money  lent  to  any  officer  of  the  society  duly  appointed, 
or  suffered  to  remain  in  his  hands  upon  giving  security, 
has  been  determined  not  to  be  within  the  preference  given 
by  the  Act;  the  preference  being  given  only  in  respect  of 
money  which  got  into  the  hands  of  officers,  independent  of 
contract  (n). 

Notwithstanding  the  censures  which  this  enactment  has 
met  from  eminent  Judges,  ii  has,  in  substance,  been 
continued  in  the  subsequent  Friendly  Societies  Acts,  and  is 
contained  in  that  now  in  operation  (38  &  39  Vict.  c.  60,  s.  16, 
Bub-s.  7). 

By  stat.  26  &  27  Vict.  c.  57,  special  and  minute  provisions  Regimental 
are  made  for  the  preferential  payment  of  regimental  debts,  and 
the  distribution  of  the  effects  of  officers  and  eoldiers  in  case 
of  death. 

Another  instance  may  be  adduced  in  the  case  of  money  Treasurer,  &c. 
due  from  the  deceased  as  treasurer  or  collector  to  paving  missioncrs."™" 
commissioners  under  the  Metropolis  Act,  57  Geo.  III. 
c.  29,  s.  51  (local  Act),  by  which  it  was  enacte "".,  that  the 
executors  or  administrators,  &c.,  of  any  treasurer,  collector, 
or  other  officer,  &c.,  should  out  of  the  estate  and  effects  pay 
the  commissioners,  &c.,  all  such  sums  of  money  as  had  been 
collected  by  the  deceased,  and  due  to  the  commissioners,  in 
preference  to  any  other  debt  or  debts  (except  debts  due  to  the 
king's  majesty). 

It  may  here  be  observed  that  the  words  of  these  Acts  are  Whether  thcso 
very  large,  sufficient,  as  it  seems,  to  give  to  the  debts,  which  precedence 

of  the  Crown. 
[1)  See   the    remarks    of    Lord      Ves.  441,     Ex  parte  Corser,  ibid. 


Eldon  in  Ex  parte  Ross,  6  Ves. 
804.  Ex  parte  Stamford  Society, 
13  Ves.  281. 

(m)  Ex  parte  Lancaster  Society, 
6  Ves.  98.     Ex  farte  Ashley,  6 


Ex  parte  Ross,  6  Ves.  802. 

(n)  Ex  parte  Stamford  Society, 
15  Ves.  280.  Ex  parte  Buckland, 
Buck.  214. 


'Mi'li:'  ! 
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are  the  subject  of  them,  precedence  to   those  due  to  tLo 
Crown  :  but,  perhaps,  they  would  wot  be  so  construed  (o). 

It  may  be  convenient  here  to  notice  an  important  provision 
in  section  10  of  the  Judicature  Act,  1876,  that  "  in  tlie 
administration  by  the  Court  of  the  assets  of  any  person  who 
may  die  after  the  commencement  of  this  Act,  and  whose 
estate  may  prove  to  be  insufficient  for  the  payment  in  full  of 
his  debts  and  liabilities,  and  in  the  winding  up  of  any  com- 
pany under  the  Companies  Acts,  1862  and  1867,  whose  assets 
may  prove  to  be  insufficient  for  the  payment  of  its  debts  and 
liabilities,  and  the  costs  of  winding  up,  the  same  rules  shall 
prevail  and  be  observed  as  to  the  respective  rights  of  secured 
and  unsecured  creditors,  and  as  to  debts  and  liabilities  prov- 
able ;  and  as  to  the  valuation  of  annuities,  and  future,  and 
contingent  liabilities  respectively,  as  may  be  in  force  for  the 
time  being  under  the  Law  of  Bankruptcy  with  respect  to  the 
estates  of  persons  adjudged  bankrupt,  and  all  persons  who  iu 
any  such  case  would  be  entitled  to  prove  for  and  receive 
dividends  out  of  the  estate  of  any  such  deceased  person,  or 
out  of  the  assets  of  any  such  Company,  may  come  in  under 
the  decree  or  order  for  the  administration  of  such  estate,  or 
under  the  winding  up  of  such  Company,  and  make  such 
claims  against  the  same  as  they  may  respectively  be  entitled 
to  by  virtue  of  this  Act."  (p). 


(d)  6  Ves.  99,  by  Lord  Alvan- 
ley,  in  Ex  parte  The  Lancaster 
Society. 

( p)  This  section  does  not  intro- 
duce into  the  administration  of  in- 
solvent estates  of  deceased  persons 
the  provisions  of  s.  32  of  the  Bank- 
ruptcy Act,  1869  [s.  40  of  the  Act 
of  1883],  that  all  debts,  with  cer- 
tain exceptions,  are  to  be  paid  pari 
passu.  It  affects  only  the  rights 
of  the  class  of  secured  creditors  as 
conflicting  with  those  of  the  class 
of  unsecured  creditors,  and  does 
not  affect  the  riglits  inter  se  of  the 
members    of   those    classes :    Ite 


Maf?gi,  20  C.  D.  545.  This  decision 
as  to  the  rights  of  secured  and  un- 
secured creditors  inter  sf,  however, 
is  not  necessarily  conclusive  to 
show  that  section  10  does  not  im- 
port into  administration  procei'd- 
ings  in  Court  so  much  of  tlie 
Bankruptcy  Act,  1883,  as  relatis 
to  the  Crown's  priority.  Cliitty, 
J.,  in  Re  Orientsil  Bank  Corpora- 
tion, Ex  parte  The  Crown,  28  C.  D. 
643.  649,  seems  to  treat  the  con- 
struction of  this  section  on  this 
point  as  an  open  question.  Sie 
also  the  observation  of  Jessel, 
M.  R.,  in  the  Mersey  Steel  &  Iron 
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C.  D.  545.  This  decision 
if^lits  of  secured  and  uii- 
sditors  inter  se,  however, 
cessarily  conclusive  ti> 
section  10  does  not  im- 
administration  proceed- 
lourt  so  much  of  tlie 
y  Act,  1883,  as  relates 
iwn's  priority.  Cliitty, 
Oriental  Bank  Corpora- 
irfe  Tbe  Crown,  28  CD. 
seems  to  treat  the  coii- 
of  this  section  on  this 
m  open  question.  See 
observation  of  Jessel, 
;he  Mersey  Steel  &  Iron 


SECTION  II. 

Of  the  Payment  of  Debts  of  Record — 1.  Judgmenta. 
2.  Decrees.     3.  Statutes  and  Recognisances. 

Next  in  priority,  in  the  order  prescribed  for  payment  of 
debts,  come  those  which  are  debts  of  record  {q).  And  debts 
of  this  nature  are  of  two  sorts,  to  which  belongs  a  subdivision 
of  precedence. — 1.  Judgments  in  Courts  of  Eecord;  2. 
Recognisances  and  statutes. 

Judgments  in  Courts  of  Record  (/),  whether  obtained  com- 
pdsorily  against  the  testator  or  intestate,  or  confessed  by 
him,  are  in  a  precedent  degree,  not  only  to  all  debts,  but  to 
recognisances  and  statutes  (though  the  latter  are  also  debts 
of  record),  and  must  be  preferred  by  the  executor  or  adminis- 
trator, whether  prior  in  point  of  time  or  not  {s).  Therefore, 
he  must  discharge  a  later  or  more  puisne  judgment  in  pre- 
ference to  a  statute  or  recognisance  in  time  precedent  {t). 

The  next  consideration  is,  what  shall  be  considered  judg- 
ments, so  as  to  be  entitled  to  this  precedence.  The  privilege  is 
not  confined  to  judgments  of  the  Supreme  Court  of  Judicature, 
bat  extends  itself  to  judgments  in  all  other  Courts  of  Record. 

A  judgment,  which  is  entered  up  against  the  testator  or 
intestate  after  his  death,  when  that  happens  between  verdict 
and  judgment  (u),  shall  be  considered  as  if  entered  up  in  his 
lifetime,  and  entitled  to  priority  of  payment  by  his  executors 


r!i 


1.  .Tuilgmeiits  ; 
their  prece- 
dence to  re- 
cognisances 
and  other 
debts  of  re- 
cord, as  well 
•s  to  special- 
ties. 


What  sort  of 
judgments  are 
entitled  to 
this  jircce- 
dence  : 


Co.  V.  Naylor,  9  Q.  B.  D.  648,  662. 
S.  125  of  the  Bankruptcy  Act, 
1883,  provides  for  the  administra- 
tion in  bankruptcy  of  the  insolvent 
estate  of  a  deceased  debtor,  upon 
the  petition  of  a  creditor  whose  debt 
would  have  been  sufficient  to  sup- 
port a  bankruptcy  petition  against 
such  debtor  had  he  been  alive,  and 
that  notice  to  the  legal  representa- 
tive of  a  deceased  person  of  the 
presentation  by  a  creditor  of  a  pet"- 
tion  under  this  section  shall,  in  the 
event  of  an  order  for  administra- 
tion being  madethereon,be  deemed 
equivalent  to  a  notice  of  an  act  of 


bankruptcy. 

(?)  Wentw.  Oif.  Ex.  265, 14th  ed. 

(r)  7.e.,  judgments  docketed  or 
entered  according  to  the  statutes 
now  in  force.  See  post,  p.  862, 
note  {I). 

(«)  Wentw.  Off.  Ex.  266,  270, 
14th  edit.  1  RoU.  Abr.  926. 
Exors.  (R.)  pi.  1,  2. 

(«)  Wentw.  Off.  Ex,  267, 14th  ed. 

(m)  R.  S.  C.  1883,  Ord.  xvii., 
r.  1,  which  on  this  point  is  founded 
on  s.  139  of  the  Common  Law  Pro- 
cedure Act,  \?:'y>,  which  was  a  re- 
enactment  of  17  Car.  II.  c.  8,  s.  1, 
now  repealed. 


Mi. 


860 


what  are  uot. 


Of  the  Duties  of  cm  Executor.   [Pt.  iii.  Bk.  ii. 

or  administrators  accordingly  (x).  But  where  his  death 
happens  between  interlocutory  and  final  judgment,  it  is  other' 
wise ;  for  such  judgment  is  not  to  be  entered  against  the 
testator  or  intestate,  but  against  his  executor  or  adminis- 
trator {y).  And  it  is  the  same  where  the  death  happens  after 
the  writ  of  inquiry  is  executed,  and  before  final  judgment  {z). 

Formerly,  a  judgment  signed  after  the  testator's  death,  at 
any  time  during  the  term  in  which  he  died,  or  the  subsequent 
vacation,  was,  by  relation,  a  judgment  of  the  first  day  of  the 
term  (a),  and  therefore  it  was  considered  that,  if  the  defendant 
died  after  the  first  day  of  the  sittings  and  before  the  trial,  the 
case  was  within  the  remedy  of  the  stat.  17  Car.  II.  c.  8  {aa). 
But  now,  by  R.  S.  C.  1883,  Ord.  XLI.  r.  3,  it  is  provided 
that  where  any  judgment  is  pronounced  by  the  Court  or  a 
Judge  in  Court,  the  entry  of  the  judgment  shall  be  dated  as 
of  the  day  on  which  such  judgment  is  pronounced,  unless  the 
Court  or  a  Judge  shall  otherwise  order,  and  the  judgment 
shall  take  effect  from  that  date :  Provided  that  by  special 
leave  of  the  Court  or  Judge  a  judgment  may  be  ante-dated 
or  post-dated.  And  by  r.  4  it  is  provided,  that  in  all  cases 
not  within  rule  3,  the  entry  of  judgment  shall  be  dated  as  of 
the  day  on  which  the  requisite  documents  are  left  with  the 
proper  officer  for  the  purpose  of  such  entry,  and  the  judgment 
shall  take  effect  from  that  day  (&). 

A  judgment  in  a  foreign  country  is  considered,  in  our 
Courts,  ri^rely  as  a  debt  by  simple  contract  (c).  And  it 
is  settled  that  an  Irish  judgment  is  not,  since  the  Union, 
entitled  to  priority  as  an  English  judgment  {d). 


(x)  Burnet  v.  Holden,  1  Lev. 
277.  Colebeck  v.  Peck,  2  Lord 
Raym.  1280.  It  is  presumed  that 
these  cases,  which  were  decided  on 
17  Car.  IL,  will  be  authorities  on 
the  construction  of  the  latter  por- 
tion of  Ord.  XVII.  r.  1,  notwith- 
standing the  words  of  Ord.  xli.  rr. 
3  and  <•,  which  are  to  the  same 
effect  88  r.  66  of  the  Rules  of 
Hilary  Term,  1853. 

(i/)  Weston  V.  James,  1  Salk.  42. 


2  Saund.  72  r,  6th  edit.  1  Com.  Dig. 
Pleader  (2  D.  9).  Smith  v.  Eyles, 
2  Atk.  386,  by  Lord  Hardwicke. 

{z)  Qoldsworthy  v.  Southcott,  1 
Wils.  243. 

(a)  Bragner  v.  Langmead,  7 
Tenn.  Eep.  20. 

{aa)  Jacobs  v.  Miniconi,  7  T.  E.  '6\. 

(6)  See  ante,  p.  782. 

(c)  Dupleix  V.  De  Roven,  2  Vem. 
540.    Walker  v.  Witter,  Dougl.  1. 

((/)  Harris  v.  Saun  lei-s,  4  li,  & 
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A  judgment  against  the  executor  or  administrator  himself  Effect  of 
I  is  not  to  be  considered  within  tha  same  class  as  those  which  against 
are  recovered  against  the  deceased  (e).  Such  a  judgment  «*«*"<*"• 
stands  altogether  on  a  different  footing.  It  may  be  briefly 
stated  in  this  place,  that,  with  respect  to  other  creditors  of 
the  deceased,  a  creditor,  who  has  obtained  a  judgment  against 
the  executor,  has  no  priority,  except  v/ith  regard  to  debts  of 
equal  degree  with  that  upon  which  he  has  obtained  judg- 
ment (/).  Among  such,  his  debt  is  allowed  the  precedence, 
because  the  executor  ought  to  pay  that  creditor  first  who  uses 
the  first  diligence  (g).  Therefore,  the  executor  may  plead  in 
bar  to  an  action  by  a  simple  contract  creditor,  that  there  is 
a  judgment  unsatisfied  which  another  simple  contract  cre- 
ditor has  obtained  against  him,  the  executor,  and  that  it  will 
exhaust  the  assets  to  satisfy  that  judgment :  But  such  a 
plea  is  not  allowable  in  an  action  by  a  creditor  of  superior 
degree,  as  upon  a  bond  of  which  the  executor  had  notice,  or 
a  judgment  which  has  been  docketed  or  entered  (h).  It 
must,  however,  be  observed,  that,  as  between  the  executor 
himself,  and  the  creditor  who  hap  obtained  judgment  against 
him,  such  judgment  (except  in  the  instance  of  judgment  of 
assets  in  futuro)  must  be  satisfied,  at  all  events,  without 
reference  to  the  state  of  the  assets,  or  the  claims  of  superior 
creditors  :  for,  if  the  estate  of  the  deceased  is  insufficient  to 
satisfy  it,  the  executor  may  be  compelled  to  do  so  de  bonis 
l^ropriis  (i). 


IC.  411.  Ferguson  v.  Mahon,  11 
A.  &  E.  179 :  that  is  no  priority 

I  against  English  assets  ;  for  a 
foreign  judgment  would  be  allowed, 
on  an  administration  here,  any  pri- 
ority which  it  had  by  the  law  of 
the  country  under  whose  grant 
foreign  assets  have  been  remitted 

I  to  England. 

(«)  Wentw.  Off.  Ex.  270,  14th 
edit. 

(/ )  And  this  is  bo  notwithstand- 
ing the  provisions  of  s.  10  of  the 
Judic.  Act,   1875,    which    affect 


only  the  rights  of  the  class  of  se- 
cured creditors  as  conflicting  with 
the  class  of  unsecured  creditors, 
and  does  not  affect  the  rights  inter 
se  of  the  members  of  those  classes  : 
Re  Maggi,  20  C.  D.  545. 

(g)  Ashley  v.  Pocock,  3  Atk.  208. 
DoUond  V.  Johnson,  2  Sm.  &  Qiff. 
301. 

{h)  See  infra. 

(t)  See  infra,  Pt.  v.  Bk.  Ii. 
Ch.  I.  Abbis  v.  Winter,  3  Swanst. 
579,  note. 
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SUt.  23  &  24 
Vict.  c.  38,  8. 
3  :  judgments 
not  docketed 
to  have  nu 
priority. 


Stat.  23  &  24 
Vict.  c.  38,  8. 
4  :  judgments 
08  against 
heirs  and  exe- 
cutors to  bo 
registered. 


If  a  judgment  be  satisfied,  and  is  only  kept  on  foot  to 
wrong  other  creditors ;  or  if  there  be  a  defeasance  of  the 
judgment  yet  in  force  ;  then  this  judgment  will  not  avail  to 
keep  off  other  creditors  from  their  debts  (A;). 

It  is  enacted  by  stat.  23  &  24  Vict.  c.  88,  s.  8,  "  that 
no  judgment,  which  has  not  already  been,  or  which  shall 
not  hereafter  be,  entered  or  docketed  under  the  several  Ac  :s 
now  in  force  (l),  and  which  passed  subsequently  to  the  stat. 
4  &  5  W.  &  M.  c.  20,  so  as  to  bind  lands,  tenements  and 
hereditaments,  as  against  purchasers,  mortgagees  or  creditors, 
shall  have  any  preference  against  heirs,  executors,  or  adminis- 
trators in  their  administration  of  their  ancestors',  testators' 
or  intestates'  estates." 

It  has  been  held,  in  conformity  with  the  case  of  Gaunt  v. 
Taylor  (w),  decided  on  4  &  5  W.  &  M.  c.  20,  that  the 
statute  applies  only  to  judgments  against  the  testator  or 
intestate,  and  not  to  judgments  obtained  against  the  executor 
or  administrator  (n). 

This  statute  applies  equally  to  judgments  of  County  Courts 
as  to  other  judgments  («). 

An  unregistered  judgment  ranks  only  as  a  simple  contract 
debt  (p). 

By  the  4th  section  of  the  same  statute,  it  is  enacted,  that 
no  judgments,  which  since  the  passing  of  the  stat.  1  &  2  Vict. 
c.  110,  have  been  registered  i  ader  the  provisions  therein 
contained,  or  contained  in  the  later  Act  2  &  3  Vict.  c.  11  (as 
explained  and  amended  by  the  stat.  18  &  19  Vict.  c.  15),  or 
which  hereafter  shall  be  so  registered,  "  shall  have  any  pre- 
fercuco  against  heirs,  executors,  or  administrators  in  their 


(jfc)  Wentw.  Off.  Ex.  268,  14th 
edit.  See  M?/ra,  Pt.  v.  Bk.  ii. 
Ch.  I. 

(/)  viz.,  Stut.  1  Vict.  c.  110,8. 
19.  Stat.  2  &  3  Vict.  c.  11.  Sttit. 
3  &  4  Vict.  c.  82,  and  Stat.  18  & 
19  Vict.  c.  15. 

(»i)  3  M.  &  Gr.  886. 

(n)  Jennings  v.  Rigby ,  33  Beav. 
198.  ne  Williiinis'  i:stiite,  L.  R. 
15  Ei|.  270.    In  wUicli  Ci,se  it  was 


decided  by  Wickens,  V.-C,  tliat 
the  effect  of  the  stat.  32  &  33  Vict. 
c.  46  (post,  p.  869),  is  to  postpone 
a  specialty  debt  to  a  judgment, 
though  luiregistered,  obtained 
against  an  executor  for  a  simple 
contract  debt. 

(o)  Re  Turner,  33  L.  J.  Ch.  232. 

(/>)  Van  Ghpbiive  v.  Neriuckx, 
21  0.  D.  189. 


"  '^^^^^^^al^^^W 


J.J 


iii; 
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administration  of  their   executors'  [i.e.,  ancestors'  semhle], 

hsstators'  or  intestates'    estates,  unless  at  the  death  of  the 

I  testator  or  intestate  five  years  shall  not  have  elapsed  from  the 

I  date  of  the  entry  thereof  on  the  docket,  or  from  the  only  or 

■last  re-registry  thereof,  as  the  case  may  be,  which  re-registry 

I  from  time  to  time  is  hereby  authorized  to  be  made,  in  manner 

direz-ted  by  the  said  Act  of  2  &  3  Vict,  (as  explained  and 

amended  by  the  stat.  18  &  19  Vict.)  :  but  it  shall  be  deemed 

huflicient,  to  secure  such  preference  as  aforesaid,  if  such  a 

memorandum  as  was  required  in  the  first  instance  is  again 

I  left  with  the  Senior  Master  of  the  Common  Pleas  (now  with 

I  the  Central  Office  of  the  Supreme  Court)  within  five  years 

before  tne  death  of  the  testator  or  intestate,  although  more 

than  five  years  shall  have  expired  by  effluxion  of  time  since 

the  last  previous    registration    before   such   last-mentioned 

I  memorandum  or  minute  was  left,  and  so  totics  quoties  upon 

levery  re-registi-y." 

By  sect.  5,  "  In  the  construction  of  the  previous  provisions  Sect.  5. 

I  the  term  'judgment '  shall  be  taken  to  include  registered 

decrees,  order  of  Courts  of  Equity  and  Bankruptcy,  and  other 

[orders  having  the  operation  of  a  judgment." 

It  has  been  held  that  the  4th  section  of  this  statute  (above 

[stated)  is  not  retrospective  (q). 

The  statute  2  &  3  Vict.  c.  11,  s.  4,  directs,  that  all  judg- 

Iments  registered  pursuant  to  the  provisions  of  the  stat.  1  &  2 

IVict.  c.  110,  shall,  after  the  expiration  of  five  years  from  the 

former  registration,  unless  re-registered  within  that  time,  "be 

I  null  and  void  against  lands,  tenements,  and  hereditaments  as 

Ito  purchasers,  mortgagees,  or  creditors."    It  was  held  by 

Wood,  V.-C,  that  the   word  "creditors"  referred  only  to 

creditors  who  had  some  interest  in  the  land ;  and  therefore, 

that  a  judgment,  though  not  duly  rc-rogistered,  was  not  void 

I  as  against  creditors  generally  (r). 

(7)  Evans  v,  Williams,  2  Dr.  &  held  to  be  deprived,  by  sect.  3,  of 

ISiu.  325.     But  a  judgment  signed  priority  in  the  administration  of 

I  before  the  passing  ot  the  Act,  and  his  assets  :  Kemp  t-.  Waddingham, 

1  Hot  registered  till  vAlvv  the  death  L.  R.  1  Q.  B.  3.15. 

tile  testator,   which  happened  {>•)  Sim'<son  v,  Morley,  2   Kay 

Nier  the  passing  of  the  Act,  was  &  J.  71. 


Stat.  2  &  3 
Vict.  c.  11, 
B.  4. 
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have  no  prece- 
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2.  Decree  in 
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equal  to  a 
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law  : 

the  executor 
could  not  plead 
it  at  law,  but 
must  have  had 
an  injunction  : 

what  sort  of 
decree  entitled 
to  this  prece- 
dence. 


3.  Recogni- 
sances and 
statutes : 
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Between  one  judgment  and  another  obtained  against  the 
deceased,  as  they  stand  among  themselves,  precedency  or  I 
priority  of  time  is  not  material,  as  far  as  regards  the  personal  | 
estate  («).  Nor  is  there  preference  to  be  claimed  by  the  I 
creditor  with  respect  to  the  original  cause  of  action;  foral 
judgment  against  the  testator  on  a  debt  by  simple  contract, 
is  of  the  same  nature  as  a  judgment  on  a  specialty  (f). 

Of  several  judgment  creditors,  therefore,  he  who  first  sues! 
out  execution  must  be  preferred;  and  before  any  execution  I 
sued,  it  is  at  the  election  of  the  executor  or  administrator  to| 
pay  whom  he  will  first  («). 

2.  A  decree  in  a  Court  of  Equity,  obtained  against  the| 
testator  or  intestate,  was,  in  respect  to  the  couvr    of  ad- 
ministering assets,  equivalent  to  a  judgment  at  law  against] 
him,  and  stood  in  the  same  order  of  payment. 

However,  an  executor  or  administrator,  if  sued  at  law  for  a  I 
debt  of  inferior  degree,  could  not  plead  or  give  in  evidence  al 
decree  of  a  Court  of  Equity  {x).  But  he  might  relieve  hiinself| 
by  a  bill  in  equity,  and  have  an  injunction  («/). 

A  decree  not  conclusive  of  the  matters  in  question,  as  ifl 
it  be  merely  to  account,  and  which  does  not  ascertain  the  sum  I 
to  be  paid,  is  no  complete  judgment  until  the  account  bel 
stated.  Therefore,  it  was  held,  that,  pending  a  bill  iul 
equity,  and  after  such  decree  against  his  testator,  an  executor! 
might  pay  any  other  debt  of  a  higher  or  equal  nature,  in  ca-^ 
the  assets  be  legal,  although  he  had  no  power  to  do  so,  <^ 
against  a  final  decree  {z). 

A  common  order  in  a  foreclosure  action  gives  no  priority ; 
for  it  is  not  an  order  for  payment  of  money,  but  only  in  bar 
of  the  equity  of  redemption  (a). 

3.  Recognisances  and  statutes.  Next  in  rank  to  judgments 
and  decrees  arc  recognisances  and  statutes. 


ii'« 


■H^ 


(»)  Wentw.Off.  Ex.  209, 14th  ed. 
(()  Toller,  264. 

(w)  Wentw.  Off.  Ex.  269, 14th  ed. 
(x)  Stosby  V.  Powell,  1  Freem. 
334. 


{y)  Ibid.     Harding  v.  Edge,  l| 
Vern.  143. 

(z)  Smith  V.  Eyles,  2  Atk.  385. 

(a)  Wilson    v.  Lady  Dunsaiiy 
18  Bear.  293,  299. 
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A  recognisance  is  an  obligation  of  record ;  it  may  be  entered  recojuiaance  i 
into  by  the  party  before  a  Court  of  Record,  or  a  magistrate 
duly  authorised,  conditioned  for  the  performance  of  a  par- 
ticular act ;  as  to  appear  at  the  assizes,  to  keep  the  peace,  to 
pay  a  debt  or  the  like  {h).  A  recognisance  is,  in  most 
respects,  like  another  bond.  The  chief  distinction  between 
them  is,  that  the  latter  is  the  creation  of  a  new  debt,  or  an 
obligation  de  novo,  the  former  is  an  acknowledgment  on 
record  of  a  prior  debt,  of  which  the  form  is :  "  That  A.  B. 
doth  acknowledge  to  owe  our  lord  the  king  (to  the  plaintiff, 
to  C.  D.,  or  the  like),  the  sum  of  ten  pounds,"  with  condition 
to  be  void  on  performance  of  the  thing  stipulated.  And  in 
such  case,  the  king  (the  plaintiff,  or  C.  D.)  is  called  the 
cognisee,  is  ciii  cognoscitiir,"  as  he  that  enters  into  the 
cognisance  is  called  the  cognisor,  "  is  qui  cognoscit."  This 
instrument  being  either  certified  to,  or  taken  by  the  officer  of 
some  Court,  is  authenticated  only  by  the  record  of  such  Court, 
and  not  by  the  party's  seal  (c). 

A  recognisance  is  not  a  record  until  it  is  enrolled  (d),  and 
although  the  creditor  claiming  under  a  recognisance  not 
enrolled  will  still  be  considered  as  a  bond  creditor,  the  seal- 
ing and  acknowledging  thereof  supplying  the  want  of 
delivery  (e),  yet  this  will  give  it  no  preference  since  32  &  33 
Vict.  c.  46. 

If  a  recognisance  be  enrolled  by  special  order  of  Court  after 
liie  time  for  the  enrolling  of  it  has]  elapsed,  that  makes  the 
J  .ognisance  effectual  from  the  time  of  the  date  (/).  But 
whenever  the  Court  permits  the  enrolling  of  a  recognisance, 
after  the  time  elapsed,  it  always  takes  care  not  to  hurt  an 
intervening  purchaser  (y). 

Of  securities  by  statute,  there  were  three  species ;  statutes  securities  by 
merchant,  statutes  staple  and  recognisance  in  the  nature  of  ^''**"*®  • 


(6)  2  Black.  Coram.  341. 
(c)  Ihid. 

{(1)  Glynn  v.  Thorpe,  1  Barn.  & 
Aid.  158. 
(<■)  Bollioiiily  r.   Fiiirfux,  1    V. 

W.R. — VOL.  I. 


\Vm».  334,  340. 

(/)  Fothergill  v.   Kendrick,  2 
Vcru.  234. 
(;/)  1  P.  Wnis.  340,  2  Verii.  234. 

8k      ' 


statute  mer- 
cLant : 
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statutes  staple ;  and  though  they  are  fallen  into  disuse  and 
the  statutes  on  which  they  depended  repealed,  yet,  as  they  are 
frequently  alluded  to  in  argument,  especially  on  this  suhject, 
it  seems  necessary  to  give  some  explanation  of  them. 

A  statute  merchant  is  a  bond  of  record  acknowledged  before 
the  Mayor  of  London,  or  chief  warden  of  some  other  city  or 
town,  or  other  discreet  men,  chosen  and  sworn  for  that  pur- 
pose, when  the  mayor  or  chief  warden  cannot  attend,  or  before 
one  of  the  clerks  of  the  statute  merchant  nominated  by  the 
king,  pursuant  to  the  statute  of  Acton  Burnell,  11  Edw.  I. 
(enforced  and  amended  by  statute  13  Edw.  I.  st.  3,  de  memi- 
toribus).  This  recognisance  is  to  be  entered  by  the  clerk  on 
a  roll,  which  must  be  doubled,  one  part  to  remain  with  the 
mayor  or  chief  warden,  and  the  other  with  the  clerk,  who 
shall  write  with  his  own  hand  an  obligation,  to  which  the 
debtor's  seal,  together  with  the  seal  of  the  king  appointed  for 
that  purpose,  shall  be  affixed  (It).  The  design  of  this 
security  was  to  encourage  trade,  by  providing  a  sure  aud 
speedy  remedy  for  merchants,  strangers  as  v^ell  as  natives,  to 
recover  their  debts  at  the  day  assigned  for  payment.  After- 
ward, other  persons,  observing  that  it  was  much  of  the  same 
nature  with  a  judgment,  but  obtained  with  infinitely  less 
tr-iuble  and  expense,  frequently  entered  into  this  species  of 
contract,  until,  by  degrees,  it  became  a  common  assurance, 
as  we  find  it  at  this  day.  The  addition  of  the  king's  seal 
was  to  authenticate  the  security,  and  to  make  it  of  so  high  a 
nature,  that,  on  failure'  of  payment  by  the  debtor  at  the  day 
assigned,  execution  might  be  awarded  without  any  mesne 
process  to  summon  him,  or  the  trouble  or  charge  of  bringing 
in  proof  of  the  debt, 
statute  stnplo :  A  statute  staple  is  a  bond  of  record,  acknowledged  before 
the  mayor  of  the  staple,  in  the  presence  of  the  constables  of 
the  staple,  or  one  of  them,  pursuant  to  stat.  27  Edw.  III.  st.  2, 
c.  9.  To  this  end  the  statute  requires,  that  there  shall  be  a 
seal  ordained,  which  shall  be  affixed  to  all  obligations  made 


(A)  Bac.  Abr.  Execution,  331. 
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on  snch  recognisances  acknowledged  in  the  staple,  and  the 
seal  shall  remain  in  the  custody  of  the  mayor  of  the  staple, 
under  the  seals  of  the  constables  (i).  This  security  was  also 
only  designed  for  the  merchants  of  the  staple,  and  for  debcs 
on  the  sale  of  merchandises  brought  there  ;  but,  in  time, 
others  began  to  apply  it  to  their  own  ends  :  and  the  mayor 
and  constables  would  take  recognisances  from  strangers,  sur- 
mising it  was  made  for  the  payment  of  money  for  merchan- 
dises brought  to  the  staple.  To  preveni.  this  mischief,  the 
Parliament,  by  statute  23  Hen.  VIII.  c.  6,  s.  11,  reduced  the 
sttatate  staple  to  its  former  channel,  and  laid  a  penalty  of  40/. 
on  the  mayor  and  constables  who  should  extend  the  benefits 
of  the  statute  to  any  but  those  of  the  staple. 

But  though  that  statute  deprived  them  of  this  benefit,  yet  Recognisance 
it  framed  a  new  sort  of  security,  to  be  used  by  all  persons,  statute  staple ; 
known  by  the  name  of  a  recognisance  on  23  Hen.  VUI.  c.  6, 
or  a  recognisance  in  the  nature  of  a  statute  staple,  so  called, 
because  this  Act  limits  and  appoints  the  same  process,  execu- 
tion, and  advantage  in  every  particular,  as  is  provided  for  the 
statute  staple  (Ic).  A  recognisance,  therefore,  in  nature  of  a 
statute  staple,  as  the  words  of  the  Act  declare,  is  the  same 
with  the  statute  staple,  only  acknowledged  before  other  per- 
sons ;  for,  as  the  statute  runs,  the  chief  justices  of  the  King's 
Bench  and  Common  Pleas,  or  in  their  absence  out  of  term, 
the  mayor  of  the  staple  at  Westminster,  and  the  recorder  of 
London  jointly  together,  shall  have  power  to  take  recog- 
nisances for  payment  of  debts  in  the  form  set  down  by  the 
statute  (which  see  in  section  2  of  the  statute  23  Hen.  VIII. 
c.  6).  In  this,  as  in  the  former  cases,  the  king  appoints  a 
seal  to  attest  the  contract,  and  each  of  the  justices  has  the 
keeping  of  one  such  seal,  and  the  mayor  of  the  staple  at 
Westminster  and  recorder  another,  of  the  like  print  and 
fashion  ;  and  every  obligation  made  and  acknowledged  before 
cither  of  the  justices,  or  the  mayor  and  recorder,  mur*^^  be 
sealed  with  the   seal  of  the  conusor,  the  king's  seal,  and 


*; 


(0  Bac.  Abr.  Exucution,  331,  332. 


(/.)  Bac.  Abr.  Execution,  332. 
3  K  2 
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the  seal  of  the  chief  justice,  or  the  seals  of  the  mayor  and 
recorder,  hefore  whom  it  is  taken,  who  arc  likewise  obliged  to 
subscribe  their  names. 

A  statute,  which  is  void  for  the  want  of  the  formalities 
required  by  the  Act  of  Parliament,  shall  be  considered  a 
bond,  and  have  the  same  rank  among  debts  as  to  pay- 
ment (1). 

Although  recognisances  are  entered  on  the  rolls  of  tic 
King's  Courts,  while  statutes  are  consigned  to  the  custody  of 
the  party,  and  hence  are  called  pocket  records  (m),  yet  botli 
species  of  securities,  having  been  entered  into  voluntarily 
and  privately,  are  regarded  as  equal  in  their  nature,  and  pay* 
able  in  the  same  order  («)•  Nor  is  it  material,  in  regard  to 
payment  by  the  executor,  which  of  them  are  prior  or  subse- 
quent iu  point  of  date :  Therefore,  where  there  are  many 
cognisees,  he  may  prefer  a  subsequent  to  a  prior  statute  or 
recognisance ;  for  they  all  equally  affect  the  personal  estate, 
although,  as  to  lands,  the  first  in  point  of  time  shall  have  the 
preference  (o). 

If  a  statute  be  joint  and  several,  the  cognisee  may  elect  to 
sue  either  the  surviving  obligor,  or  the  executor  of  him  who 
is  dead,  or  both,  in  separate  actions :  If  it  be  joint  only,  the 
survivor  alone  is  liable  (2>).  And,  therefore,  the  executor  of 
the  deceased  conusor  cannot  set  up  any  payment  of  such  a 
statute. 

With  respect  to  recognisances  and  statutes  for  the  payment 
of  money  on  a  future  day,  or  on  a  contingency,  they  will  be 
considered  more  conveniently  hereafter  together  with  debts  by 
specialty  of  the  same  nature  (r). 


{I)  Hollingworth  v.  Ascue,  Cro. 
Eliz.  355,  461,  494,  544,  S.  C. 
Moor.  405.  2  Roll.  Abr.  140.  Ob- 
ligation, (I.). 

(m)  Harrison's  cose,  5  Co.  28,  b. 

(n)  Wentw.  Off.  Ex.  273,  14th 
edit    Toller,  275. 


(o)  Wentw.  Off.  Ex.  273,  14tli 
edit.  3  Bac.  Abr.  81,  tit.  Exors. 
(L.  2).    Com.  Dig.  Admon.  (C.  2). 

{p)  Rogers  v.  Dan  vers,  1  Mod. 
165.    S.  C.  1  Freem.  127. 

(r)  Infra,  p.  871. 
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SECTION    III. 

0/  DeJ'*d  by  Specialty,  and  by  Simple  Contract 

Formerly  next  in  precedence  in  the  order  of  payment  were 
debts  by  special  contract ;  as  on  bonds,  covenants,  and  other 
instruments  under  the  seal  of  the  party  :  all  these  must  have 
been  paid  by  an  executor  or  administrator  before  debts  by 
simple  contract  («). 

But  now  by  stat.  32  &  33  Vict.  c.  46,  after  reciting  "  that 
it  is  expedient  to  abolish  the  distinction  as  to  priority  of  pay- 
ment between  specialty  and  simple  contract  debts  of  deceased 
persons,"  it  is  enacted  by  s.  1,  that  in  tho  administration  of 
the  estate  of  every  person  '/ho  shall  die  on  or  after  the 
1st  day  of  January,  1870,  no  debt  or  liability  of  such  person 
shall  be  entitled  to  any  priority  or  preference  by  reason 
merely  that  the  same  is  secured  by  or  arises  under  a  bond, 
deed,  or  other  instrument  under  seal,  or  is  otherwise  made  or 
constituted  a  specirlty  debt:  but  all  the  creditors  of  such 
person,  as  well  specialty  as  simple  contract,  shall  be  treated 
as  standing  in  equal  degree,  and  be  paid  accordingly  out  of 
the  assets  of  such  deceased  person,  whether  such  assets  are 
legal  or  equitable,  any  statute  or  other  law  to  the  contrary 
notwithstanding :  Provided  always  that  this  Act  shall  not 
prejudice  or  affect  any  lieUj  charge,  or  other  security  which 
any  creditor  may  hold  or  be  entitled  to  for  the  payment  of 
his  debt. 

A  debt  for  /ent  which  also  ranked  in  tho  same  degree  as  a 
debt  by  obligation,  or  other  instrLment  under  seal,  has  now  no 
preference  (0- 

A  bond  or  covenant  merely  voluntary  shall  be  postponed 
to  simple  contract  debts,  which  are  bond  fide  owing  for 
valuable  consideration ;  but  such  bond  or  covenant,  if  not 


Stat.  32  &  33 
Vict.  c.  46. 
All  specialty 
and  simple 
coDtract  debts 
of  deceased 
persons  to 
stand  in  equal 
degree  after 
1st  of  January, 
1870. 


Rent. 


Voluntary 
bonds  or  core- 
nants. 


(«)  Pinchon's  case,  9  Co.  88,  h. 

(t)  Re  Hustings,  6  C.  D.  610.  A 
Inndlord  has  therefore  no  pre- 
ferential claim  against  the  'estate 


of  a  deceased  tenant  for  rent  in 
arrear  at  the  death  of  the  tenant 
as  against  the  simple  contract  cre- 
ditors :  ibid. 
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to  tiie  prejudice  of  creditors,  must  be  paid  by  the  executor, 
and  in  preference  to  legacies  («)•  For  a  bond  or  cove- 
nant, however  voluntary,  transfers  a  right  in  the  lifetime 
of  the  obligor ;  whereas  legacies  arise  from  the  Will,  which 
takes  effect  only  from  the  testator's  death,  and  therefore 
they  ought  to  be  postponed  to  a  right  created  in  his  life- 
time (j:). 

Accordingly  it  has  been  held,  that  the  payment  of  the 
expenses  of  the  reconveyance  of  mortgaged  premises  to  the 
real  representative,  and  the  costs  of  an  ejectment  to  recover 
the  mortgaged  premises,  ought  to  be  postponed  by  an 
executor  to  the  payment  of  an  annuity  creditor  by  volun- 
tary deed :  And  further,  that  an  executor  cannot,  as  against 
such  voluntary  creditor,  be  allowel  a  payment  made  out  of 
the  assets  on  account  of  a  moitgage  debt,  created  by  an 
ancestor  of  the  testator,  to  whom  the  mortgaged  estate  had 
descended  ( J/). 

In  the  case  of  Tanner  v.  Byne  {z),  a  husband  made  a  post- 
nuptial settlement  of  4,000Z.  in  favour  of  his  wife  and  chil- 
dren ;  and  then,  in  consideration  of  the  4,000^.  expressed  to 
have  been  lent  to  him  by  the  trustees  of  the  settlement,  he 
made  a  mortgage  to  them  of  a  real  estate  to  secure  that  sum, 
and  covenanted  to  repay  it :  The  husband  never,  in  fact,  paid 
the  4,000/.  to  the  trustees  ;  nevertheless,  it  was  holden  by  Sir 
John  Leach,  V.-C,  that  they  were  specialty  creditors  of  the 
husband.  Further,  it  has  been  held  that  a  voluntary  bond, 
assigned  for  value,  ought,  in  the  administration  of  assets, 
to  stand  upon  the  same  footing  as  a  bond  originally  given  for 
value  :  And  accordingly  it  was  decided  that  the  assignee  for 
value  of  an  equitable  interest  in  the  money  payable  under 


(h)  Jones  r.  Powell,  I  Eq.  Cns. 
A.lir.  84,  pi.  2.  Cox  v.  Barnard, 
8  Hare,  310.  Hales  v.  Cox,  32 
Beav.  118.  Dawson  v.  Kearston, 
3  Sm.  &  G.  314.  Creditors  by  spe- 
cialty, who  are  mere  volunteers  as 
against  the  devisees  of  the  ileljtor, 


have  a  rij^ht  to  stand  in  the  pliuc 
of  mortgagees  :  Lonias  v.  Wriylit, 
2  M.  &  K.  769. 

(x)  Toller,  283. 

((/)  Edwards  r.  Edwards,  2  Cr.  & 
Mees.  CI 2. 

(,v)  1  Sim.  160. 
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a  voluntary  bond,   was  not  postponed  to  simple  contract 
debts  (a). 

An  executor  bas  no  authority  to  pay  a  bond  founded  on  Bonds  usurious 
an  usurious  contract  (given  wben  by  law  usury  was  '^^o-  f'„*^,''"^' 
hibited)   or   a  bond   ex   turpi  causa :    such    paytnc  it    »vill 
amount  to  a  devastavit,  as  well  against  legatees  as  against 
creditors  {h). 

AVith  regard  to  priorities  of  tbe  different  classes  of  debts  a  Future  debts, 
distinction  has  always  been  drawn  between  contingent  securi- 
ties and  those  for  future  debts.  Thus  it  was  held  that  if  n 
statute  or  recognisance  were  for  the  payment  of  a  sum  of 
money  at  a  day  certain,  although  the  day  were  not  arrived, 
yet  it  was  a  debt  of  the  same  class  with  other  statutes ;  for 
it  was  a  present  and  immediate  duty  to  be  discharged  at  a 
future  period  (c). 

But  where  there  were  two  debts  upon  specialties,  and  of 
one  the  day  of  payment  was  past,  and  of  the  other  the  day  of 
payment  was  not  come,  it  was  held  that  the  executor  might 
not  pay  the  latter  debt  before  the  former  (d). 

With  respect  to  cOxitingent  debts,  the  executor  cannot  gene- 
rally pay  anything  until  the  contingency  has  occurred,  and 
could  not  formerly  refuse  to  pay  a  simple  contract  debt  on  the 
ground  that  he  might  have  to  provide  foi  contingent  specialty 
debts.  This  latter  proposition  appears  from  the  cases  cited 
below  as  they  stood  in  former  editions  of  this  Work.  But 
with  regard  to  the  former  proposition  it  is  to  be  observed  that 
inasmuch  as,  if  the  estate  of  the  deceased  is  insolvent  it  is 
provided  by  sect.  10  of  the  Judicature  Act,  1875,  that  the 
same  rule  shall  prevail  and  be  observed  as  to  uobts  and 


Contingent 
debts. 


(a)  Payne  v.  Mortimer,  4  De  G. 
&  Jones,  447. 

(6)  Winclicombe  v.  Bishop  of 
Winchester,  Hob.  167,  cited  1 
Brownl.  33,  Robinson  v.  Gee,  1 
Ves.  Sen.  254. 

(c)  Robson  V.  Francis,  1  Roll. 
Abr.  925.  Exors.  (Q.)  2.  1  Roll. 
Rep.  403,  pi.  36.     S.  C.  cited  by 


Vaughan,  C.  J.,  Yaugh.  103. 
Goldsmith  v.  Sidnor,  1  Roll.  Abr. 
925,  926,  pi.  4.  S.  C.  Cro.  Car, 
362. 

{d)  1  Roll.  Abr.  927,  tit.  Exors. 
(R.)  pi.  5  (citing  Doctor  and  Stud, 
77,  b.  9  E.  4,  13).  AVentw.  Off. 
Ex.  Ch.  12,  pp.  277,  278, 14th  edi- 
tion. 


f  i 
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liabilities  provable,  and  as  to  the  valuation  of  annuities  and 
future  and  contingent  liabilities,  respectively,  as  may  be  in 
force  for  the  time  being  under  the  law  of  bankruptcy  with 
respect  to  the  estate  of  persons  adjudged  bankrupt,  it  would 
seem  that  in  the  case  of  insolvent  estates  a  contingent  creditor 
may  have  his  debt  valued  and  prove  immediately. 

With  respect  to  contingent  securities,  it  was  held  that  they 
should  not  stand  in  the  way  of  debts  of  inferior  degree  :  There- 
fore, if  the  condition  of  a  recognisance  were  for  the  payment 
of  lOOZ.  to  an  infant  when  he  came  to  his  full  age,  the  recog- 
nisance during  the  infancy  was  no  bar  to  debt  upon  bond, 
because  it  was  uncertain  whether  ever  anything  should  be  paid 
upon  the  recognisance ;  for  the  infant  might  die  before  his  full 
age,  and  then  nothing  should  be  paid  {e).  So  the  payment  of 
a  simple  contract  debt  before  a  bond  conditioned  for  indemnity 
used,  when  specialty  debts  had  a  preference,  to  be  held  good, 
if  no  breach  of  the  condition  had  taken  place  (/).  And  if 
subsequently  to  the  payment  of  the  simple  contract  debt,  the 
contingency  happened,  and  the  bonds  were  put  in  suit,  it  was 
a  good  defence  for  the  executor  that  he  had  paid  the  simple 
contract  debt,  and  had  no  more  assets  wherewith  to  satisfy 
the  bond(<7). 

In  the  case  of  Head  v.  Blinit  (h),  the  testator  had  entered 
into  a  covenant  with  the  plaintiflf,  for  securing  to  him  an 
annuity  for  his  life,  and  had  executed  a  warrant  of  attorney, 
as  a  further  security,  but  judgment  had  not  been  entered  up 


(e)  Roldnson  v.  Francis,  Bridgni. 
79.    S.  C.  1  Roll,  i^.br.  925,  tit. 
Exors.  (Q.)  pi.  3,  1  Roll.  Rep.  405,  • 
pi.  36.  Harrison's  Case,  5  Co.  28,  h. 

( f)  Eeles  V.  LamLert,  Aleyn,  40. 
S.  C.  cited  in  2  Vern.  101. 

((j)  See  Collins  v.  Crouch,  13  Q. 
B.  542.  Accord.  See  also  Philips 
r.  Echard,  Cro.  Jac.  8,  where  all 
the  Court  agreed,  that  if  an  exe- 
cutor pay  debts  upon  an  obliga- 
tion, before  a  statute  is  broken, 
and  afterwards  a  covenant  is  bro- 


ken, whereby  suit  is  upon  that 
statute,  payment  of  the  debt  upon 
the  obligation,  and  that  he  hath 
no  more  in  his  hands  of  the  testa- 
tor's goods,  is  a  good  bar  against 
the  statute.  However,  in  AVood- 
cock  V.  Hern,  Goldsb.  142,  pi.  57, 
the  reporter  assumes,  that  if  the 
executor  pays  the  debt  and  the 
statute  is  l)roken,  he  would  lie 
chargeable  by  a  devastavit  of  his 
own  proper  goods. 
Qi)  5  Sim.  5C7. 
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under  it :  The  bill  prayed  for  an  account  of  the  testator's 
assets,  and  that  the  defendants,  his  executors,  might  be  ordered 
to  set  apart  a  sufficient  part  of  the  assets,  to  answer  the  future 
payments  of  the  annuity:  and  that  in  the  meantime  they 
might  be  restrained  from  parting  with  any  of  the  assets, 
either  to  the  creditors  or  legatees  of  the  testator  :  Some  of 
the  testator's  simple  contract  debts  remained  unpaid,  but  the 
annuity  was  not  in  arrear,  and  the  executors  had  a  balance 
in  hand:  And  it  was  contended  that  the  relief  asked  was 
frequently  granted  in  the  case  of  legatees  (i) :  But  Sir  L. 
Shadwell,  V.-C,  refused  the  motion  for  an  injunction,  and 
said,  that  "  if  there  was  anything  like  misapplication  of 
assets  in  this  case,  that  would  be  a  reason  for  the  Court 
interfering :  The  executors  may,  by  law,  the  day  before  an 
instalment  of  the  annuity  becomes  due,  apply  the  whole  of 
the  assets  to  pay  the  simple  contract  debts  {k) :  The  case  of 
a  bond  creditor  is  different ;  for,  when  the  condition  of  a 
bond  is  broken,  the  whole  penalty  is  due :  Here  no  case  has 
been  made  out  of  probable  misapplication  of  assets;  and 
certainly  none  has  been  made  out  of  the  past  misapplica- 
tion." 

However,  where  the  contingency  has  taken  place  by  a 
breach  of  the  condition,  the  securities  will  stand  in  the  same 


(i)  Slanning  v.  Style,  ,3  P.  Wnis. 
330.  Tlie  question,  whether  an 
annuitant  under  a  Will,  lias  a 
right  to  have  an  adequate  portion 
of  the  assets  set  aside  for  the  satis- 
faction of  his  legacy,  turns  on  an 
entirely  diflferent  principle,  con- 
nected with  the  appropriation  of 
legacies  payable  in  futnro.  As  to 
which,  see  post,  Pt.  in.  Bk.  in.  Ch. 

IV.  §  IV. 

{k)  As  the  law  stood,  at  the  time 
of  this  decision,  the  annuity  could 
not  have  been  apportioned ;  and 
therefore,  the  debt  was  contingent 
on  the  event  of  the  annuitant  liv- 


ing till  the  day  of  payment ;  and 
the  case  foil  within  the  rule  (above 
stated)  as  to  the  priority  of  simple 
contract  debts  payable  in  pratsenti 
to  contingent  debts  by  specialty. 
But  since  the  stat.  4  \Vm.  IV. 
c.  ^2,  s.  2  and  33  &  34  Vict.  c.  35, 
(see  ante,  p.  729,)  the  claim  of  the 
personal  representatives  of  the  an- 
nuitant for  an  apportionment  may, 
perhaps,  stand  on  a  different  foot- 
ing, and  be  entitled  so  far  as  legard.s 
the  part  apportionable  to  the  past 
to  have  it  treated  as  a  debt  in  prm- 
senti. 


lA 
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rank  as  other  debts,  and  tlie  conusees,  obligees,  or  core- 
uantees  may  enforce  their  claims  under  Ihem,  as  debts 
due  in  prasenti,  whether  the  debt  is  ascertained,  or  the 
damages  are  unliquidated ;  Thus  in  Cox  v.  Joseph  (t) ,  the 
testator  had  executed  a  bond  in  2,800Z.  conditioned  to  in- 
demnify the  obligee  against  another  bond  for  8001.  which  be 
had  executed  jointly  with  the  testator  as  surety  for  the  debt 
of  the  testator,  in  whose  lifetime  the  8001.  had  become  due, 
and  were  still  unpaid  :  And  it  was  held  a  good  plea  in  bar  by 
the  executrix,  to  a  simple  contract  creditor,  that  the  bond 
for  2,8002.  was  unpaid,  and  that  she  had  not  assets  more 
than  sufficient  to  satisfy  the  penalty  of  it.  So  in  Mitsson  v. 
May  (in),  the  intestate  and  another  were  jointly  indebted  as 
partners,  and  ihe  intestate,  for  a  valuable  consideration,  ou 
dissolving  partnership,  covenanted  that  he  alone  would  pay 
the  joint  debts,  and  indemnify  his  partnc  gainst  them: 
The  intestate  died,  leaving  partnership  del  discharged : 

And  Sir  Wm.  Grant  held,  that  the  covenantee  was  to  be  con- 
sidered as  a  specialty  creditor  under  the  covenant,  at  the  time 
of  the  death  of  the  intestate. 

In  an  early  decision  (»),  the  testator  acknowledged  a  recog- 
nisance in  the  nature  of  a  statute  staple,  whereof  the  de- 
feasance was,  that,  whereas  the  conusee  and  testator  were 
bound  in  a  bond  to  B.,  a  stranger,  for  the  debt  of  the  testator, 
and  as  his  surety,  with  condition  for  payment  of  1002.  at  a  day 
yet  to  come,  it  was  granted  by  the  said  defeasance,  that  if  tbe 
testator,  his  executors,  or  assigns,  paid  the  1002.  to  B.  at  the 
day,  then  the  statute  shou  1  be  void :  And  it  was  holdcn, 
that,  though  in  this  case  the  day  of  payment  was  not  yet  come, 
and  though  it  was  a  collateral  sum  to  be  paid  to  a  stranger  to 
the  statute,  and  not  to  the  conusee,  and  so  no  duty  to  the 
conusee,  and  peradventure  the  heir  of  the  testator  would  pay 
the  money  at  the  day,  yet,  inasmuch  as  it  was  for  payment  of 
the  money  certain,  for  which,  by  intendment,  the  executor 


(Z)  5  T.  R,  307. 
(m)  3  V.  &  B.  194. 


(n)  Goldsmith  r.  Sidnor,  1  Boll. 
Abr.  925,  tit.  Exors.  (Q.)  pi.  4. 
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J,  obligees,  or  cove- 
dcr  Ihem,  as  debts 
i  ascertained,  or  tbc 
'ox  V.  Joseph  (0 ,  the 
I.  conditioned  to  in- 
d  for  8001.  which  be 
I  surety  for  the  debt 
01.  had  become  due, 
I  good  plea  in  bar  by 
ditor,  that  the  bond 
lad  not  assets  more 
t.  So  in  Musson  v. 
e  jointly  indebted  as 
ble  consideration,  on 
he  alone  would  pay 
rtnc  gainst  them: 
del  discharged : 

lantee  was  to  be  con- 
covenant,  at  the  time 

cknowledged  a  rceog- 
ple,  whereof  the  de- 
;e  arid  testator  were 
8  debt  of  the  testator, 
uent  of  1002.  at  a  day 
iefeasance,  that  if  tbc 
he  1002.  to  B.  at  tbc 

And  it  was  holdcii, 
ent  was  not  yet  come, 

paid  to  a  stranger  to 
id  so  no  duty  to  tbe 
le  testator  would  pay 
it  was  for  payment  of 
dment,  the  executor 


dsmith  V.  Sidnor,  1  EoU. 
tit.  Exors.  (Q.)  pi.  4. 


would  be  charged,  the  executor  might  plead  this  statute,  in 
bar  of  an  action  of  debt  upon  a  bond,  before  the  day  of  pay- 
ment came. 

Last  in  order  of  payment  came  debts  on  simple  contract ;  D«bt8  i.y  sim 
as  on  bills  or  notes  not  under  seal,  and  verbal  promises,  or 
such  as  are  implied  in  law. 

Of  debts  of  this  nature,  those  due  to  the  King  shall,  it 
seems,  be  satisfied  before  debts  due  to  subjects  (o).  The  wages, 
also,  of  domestic  servants  and  of  labourerc,  are  considered  by 
some  authorities  to  be  entitled  to  a  preference  (j) ). 


(o)  3  Bac.  Abi.   80,  tit.  E.xors. 
(L.)  2. 

(p)  2  Black.  Com.  511.  Toller, 
280.  It  is  difficult  to  point  out  any 
legal  ground  on  which  such  pre- 
ference can  Le  claimed.  Black- 
stone  refers  to  1  Roll.  Ahr.  927, 
where  it  is  said  that  debts  for  ser- 
vants' wages,  within  the  Statute  of 
Labourers,  shall  be  paid  before 
simple  contracts,  "come  moi  sem- 
hle."  This  distinction  as  to  wages 
within  the  statute  seems  to  refer 
to  the  doctrine,  that  an  action  of 
debt  would  lie  for  them,  against  an 
executor,  but  not  for  other  wages. 
That  difference,  however,  appears 
to  have  ceased  to  be  of  any  im- 
portance, since  it  has  been  estab- 
lished that  assumpsit  lies  against 
an  executor  on  the  simple  contract 
of  his  testator.  See  post,  Pt.  v. 
Bk.  II.  Ch.  I.  With  regard  to  the 
payment  of  wages  in  the  distribu- 
tion of  the  estate  of  a  person  dying 
insolvent,  the  statute  51  &  52  Vict. 
c.  62  should  be  noted.  This 
statute  enacts :  Sect.  1  (1)  That 
in  the  distribution  of  the  property 
of  a  bankrupt  and  of  the  assets  of 
any  company  being  wound  up 
under  the  Companies  Act,  1862, 


and  the  amending  Acts,  there  shall 
be  paid,  in  priority  to  all  other 
debts,  idl  wages  oi'  salary  of  any 
clerk  or  servant  'm  respect  of  ser- 
vices rendered  tu  the  bankrupt  or 
the  company  during  four  months 
before  the  date  of  the  receiving 
order,  or,  the  commencement  of 
the  winding-up  not  exceeding  ^50  ; 
and  all  wages  of  any  labourer  or 
workman  not  exceeding  £25 
whether  jiayable  for  time  or  for 
piecework,  in  respect  of  services 
lendered  to  the  bankrujtt  or  the 
company  during  two  months  before 
the  date  of  the  receiving  order  or 
the  commencement  of  the  wind- 
ing-up ;  with  a  proviso  in  the  case 
of  a  labourer  in  husbandry,  who 
has  contracted  for  the  payment  of 
part  of  his  wages  in  a  lump  sum 
at  the  end  of  the  year  of  hiring, 
that  he  shall  have  priority  for  the 
whole  of  such  sum  or  such  pro- 
portional part  as  the  Court  decides 
to  be  due.  And  sect.  1  (6)  that 
the  above  provisions  shall  apply 
in  the  case  of  a  person  dying 
insolvent,  as  if  he  were  a  bank- 
rupt, substituting  the  date  of  the 
death  for  that  of  the  receiving 
order. 


li^ 
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Of  the  Duties  of  an  Executor.    [Pt.  iii.  Bk.  ii. 

The  damages  recovered  in  an  action  ogainst  an  executor 
or  administrator,  under  the  stat.  8  &  4  Wm.  IV.  c.  42,  s.  2, 
in  respect  of  any  injury  by  the  deceased  to  the  real  or  the 
personal  property  of  another  (7),  are  by  that  statute,  directed 
to  be  payable  in  like  order  of  administration  as  the  simple 
contract  debts  of  the  deceased. 

Formerly  damages  for  dilapidations,  payable  by  the  exe- 
cutors or  administrators  of  the  late  incumbent  of  a  benefice 
to  his  successor,  were  postponed,  in  order  of  payment,  to  tlie 
debts  of  the  deceased  of  every  description  (»•)> 

But  now  the  amount  and  mode  of  payment  of  damages  for 
dilapidations  payable  by  the  executors  or  administrators  of 
the  late  incumbent  of  a  benefice  to  his  successor,  are  governeJ 
by  the  provisions  of  the  Ecclesiastical  Dilapidations  Act, 
1871  (s)  (34  &  85  Vict.  c.  43).  The  Bishop,  within  three 
months  of  the  avoidance  of  the  benefice,  directs  the  diocesan 
surveyor  to  inspect  and  report  to  him  what  sum  is  required  to 
make  good  the  dilapidations  to  which  the  estate  of  the  late 
incumbent  is  liable,  the  executors  or  administrators  of  such 
late  incumbent  having  a  right  of  entry  with  their  surveyor 
upon  the  premises  of  the  vacated  benefice  until  the  final 
settlement  of  the  question  of  dilapidations.  The  surveyor 
sends  a  copy  of  his  report  (when  made)  to  the  new  incumbent, 
and  also  to  the  executors  and  administrators  of  the  late 
incumbent,  and  to  this  report  it  is  competent  to  such  exe- 
cutors and  administrators,  as  well  as  to  the  new  incumbent, 
within  one  month's  time  (0,  to  state  in  writing  their  objections 
and  transmit  them  to  the  Bishop.  The  Bishop  shall  in  m- 
contented  cases,  as  soon  as  conveniently  may  be  after  the 
time  for  the  transmission  of  objections  has  expired,  and  in 
contested  cases  after  consideration  of  the  whole  matter,  make 
an  order  stating  the  repairs  and  their  cost  for  which  the  oxc- 


(7)  Seei;o«^  Pt.  iv.  L»k.  11.  Ch.  i. 

§1. 

(r)  Degge's  Parson's  Counsel- 
lor, o.  91.  Bryan  v.  Clay,  1  E.  & 
B.  ;. 


(.s)  Sects.  29—36, 

(0  The  Bishop  mny,  however, 
if  he  thinks  fit,  for  Bpeciiil 
reasons,  receive  ohjertions  at  a 
later  period,  sect.  HS. 


yr.    [Pt.  III.  Bk.  ii, 

ficainst  an  executor 
Wm.  IV.  c.  42,  s.  2, 
!d  to  the  real  or  the 
that  statute,  directed 
^ration  as  the  simple 

payable  by  the  cxe- 
imbent  of  a  benefice 
er  of  payment,  to  tlie 
1  (r). 

Dcent  of  damages  for 
or  administrators  of 
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[  Dilapidations  Act, 
Bishop,  within  three 
,  directs  the  diocesan 
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le  estate  of  the  late 
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with  their  surveyor 
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the  new  incumbent, 
•iting  their  objections 
Bishop  shall  in  itn- 
y  may  be  after  the 
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st  for  which  the  oxc- 

!.  29—36. 
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eceivo  objertions  at  ,1 
d,  sect.  113. 
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cutors  or  administrators  of  the  late  incumbent  are  liable,  and 
shall  send  a  copy  of  such  order  to  the  new  incumbent, 
another  copy  to  such  executors  or  administrators,  and  a  third 
copy  to  ths  registrar  of  the  diocese  («). 

The  sum  stated  in  the  order  as  the  cost  of  the  repairs, 
is  a  debt  due  from  the  executors  or  administrators  of  the 
late  incumbent,  and  is  recoverable  as  such  at  law  or  in 
equity  {x). 

The  sum  so  stated  in  the  order  made  by  the  Bishop  as  the 
cost  of  the  repairs,  is  a  debt  payable  to  the  new  incumbent 
out  of  the  assets  of  the  late  incumbent  fari  passu,  with  the 
debts  of  his  other  creditors  (/y) . 

A  very  important  question  arises  with  respect  to  con-  Payment  of 
tingent  debts;  viz.,  whether  an  executor  or  administrator  .an  cmitiiT^ent*""^ ' 
pay  legacies,  or  deliver  over  a  residue,  where  there  is  au  out-  ''?'^'f>. "  ''*'^'*'' 

r  J       ^  >  >  of  which  an 

standing  covenant,  or  like  obligation  of  the  testator,  which  executor  has 
may  or  may  not  be  broken  hereafter :  And  a  further  question 
occurs,  connected  in  some  degree  with  the  present  inquiry, 
viz.,  whether,  under  any  circumstau'^es,  an  executor  can  be 
allowed  payments  made  to  legatees,  as  against  creditors  of 
whose  claims  he  had  no  notice.  But  it  will  be  morn  con- 
venient to  consider  these  points  hereafter,  together  with  the 
subject  of  the  Payment  of  Legacies  generally  (*). 

It  may  be  proper,  in  cciclusion,  to  consider  the  subject  of  Priority  of 
the  priority  of  the  debts  of  the  deceased  with  reference  to  lespeorio  an 
the  character  of  an  executor  dc  son  tort.     It  has  appeared  executor  (i*  ,w« 

'^^  tort, 

in  a  former  part  of  this  Work,  that  if  a  creditor  brings  an 
action  against  such  an  executor,  the  defendant  may  give  in 
evidence,  under  a  plea  of  plcne  ach^inistravit,  payments  by 
himself  of  just  debts  of  the  deceased  which  have  exhausted 
all  the  assets  which  have  come  to  his  hands  (<i),  although  it 


(u)  Sects.  34,  35. 

(x)  Sect.  36. 

{y)  lie  Monk,  35  C.  D.  583. 


{z)  Post,  Pt.  III.  Bk.  III.  Ch.  IV. 


§1. 


{a)  Ante,  p.  218. 


878 


Of  the  Payment  of  Debts.     [Pt.  iir.  Bk.  ii. 


Si-'t'^ 


will  afford  him  no  defence,  that  after  action  brought  and 
before  plea  pleaded,  he  delivered  over  such  assets  to  the 
rightfai  executor  or  administrator  {h).  Nevertheless,  he  is 
justified,  even  after  action  brought,  in  applying  the  assets 
which  are  in  his  hands  to  the  payment  of  a  debt  of  a  supr- 
rior  degree.  Thus  in  the  case  of  Oxenham  v.  Clapj)  (c), 
the  plaintiff  declared  in  assumpsit  against  the  defendant  as 
executrix  for  work  and  labour  done  by  him  as  the  attorney 
of  the  deceased  :  The  defendant  pleaded,  that  since  the 
exhibiting  of  the  bill  she  had  exhausted  the  assets  which  had 
come  to  her  hands  in  the  payment  of  a  bond  debt  of  her 
testator :  The  plaintiff  replied,  that  the  defendant  was  exe- 
cutrix of  her  own  wrong,  that  she  had  never  been  called  on 
to  pay,  nor  had  paid  the  money  due  upon  the  bond,  and  that 
at  the  time  of  exhibiting  the  bill  she  had  sufficient  assets 
to  satisfy  the  plaintiff:  The  defendant's  rejoinder  merely 
repeated  the  allegation  in  the  plea,  that  she  had  paid  the 
money  due  on  the  bond :  Whereupon  the  plaintiff  demurred ; 
and,  after  argument,  the  Court  of  K.  B.  gave  judgment  upon 
the  demurrer  for  the  defendant. 

However,  Lord  Tenterden  observed  in  this  case  that  he 
was  not  prepared  to  say,  that  if  it  had  been  alleged  that  the 
payment  had  been  voluntary,  the  defendant  could  have 
justified  paying  a  debt  of  equal  degree  with  that  of  the 
plaintiff:  because  that  might  have  been  taking  an  undue 
advantage  of  her  own  wrong. 

It  may  be  inferred  from  that  which  has  been  shown  in 
this  section  with  respect  to  a  rightful  executor,  that  when  it  is 
laid  down  that  an  executor  de  son  tort  may  de^'^'id  himself, 
in  an  action  by  a  creditor,  by  showing  that  he  has  applied  all 
the  assets  come  to  his  hands  in  the  payment  of  debts,  it 
must  be  intended  that  such  debts  M-ero  of  equal  or  superior 
degree  to  those  upon  which  the  action  is  brought  {d}. 


(h)  Ante,  p  219. 
(r)  i>  B.  &  Ailol.  30!) 


(-/)  2  Black.  Comni.  507,  508. 


II 
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SECTION   IV. 

Of  the  payment  of  an  inferior  Debt  by  an  Executor  or 
Administrator  before  a  superior,  without  notice ;  and  of 
suffering  Judgment,  on  an  inferior  debt,  ivithout  notice 
of  a  superior. 

Having  thus]  considered  the  priority  in  degree  of  the  dif- 
ferent sort  of  debts  due  from  the  deceased,  it  remains  to 
point  out  more  particularly  how  this  precedence  operates  in 
the  course  of  administration  of  assets  by  the  executor  or 
administrator  (e). 

It  has  already  been  stated  generally,  that  if  an  executor 
or  administrator  pays  a  debt  of  a  lower  degree  before  one  of 
a  higher,  he  must,  on  a  deficiency  of  assets,  answer  that  of 
a  higher  out  of  his  own  estate  (/).  But  it  must  be  under- 
stood, that  at  the  time  of  such  payment,  he  had  notice  of  the 
existence  of  the  superior  debt :  For  an  executor  may  volun- 
tarily pay  a  debt  of  inferior  nature  before  one  of  a  superior, 
of  which  he  had  no  notice  (</) :  otherwise  it  would  be  in  the 

yer  of  a  superior  creditor  to  ruin  an  execuior,  by  sup- 
pressing his  security  till  all  the  assets  were  exhausted  in 
the  payment  of  debts  of  an  inferior  degree  {h). 

Again,  it  is  a  general  rule,  that  an  executor  or  adminis- 
trator is  bound  to  plead  a  debt  of  a  higher  nature  in  a  bar  of 
an  action  brought  against  him  for  a  debt  of  an  inferior 
nature,  and  riens  ultra,  if  he  has  not  assets  for  both  :  other- 
wise it  will  be  an  admission  of  assets  to  satisfy  both  debts  (i). 


Au  executor 
may  volunta- 
rily pay  an 
I'lferior  debt 
btfore  a  supe 
rior  without 
notice. 


(e)  Tliis  section  has  been  re- 
kiiued  substantially  as  it  stood  in 
the  former  editions  of  this  Work, 
though  the  principles  laid  down 
ill  it  will  be  of  much  less  frequent 
application  than  formerly  by  reason 
of  specialty  debts  having  lost  their 
priority  by  .12  &  33  Vict.  c.  40. 

(/)  Ante,  p.  852. 


(ij)  llaiinan  r.  Ilarman,  2  Show. 
4!)2  :  Provided  a  reasonable  time 
has  elapsed  since  the  testator's 
death  ;  lor  such  jiaynient,  if  pre- 
tipitftte,  would  be  evidence  of 
fraud  :  Toller,  192, 

(/i)  3  liac.  Abr,  82,  tit.  E.vors. 
(L.)  2, 

(i)  Bock  ?'.  Lci^^htun,   1    Salk. 
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But  it  is  obvious,  that  this  must  also  be  understood  with 
the  qualification  that  the  executor  or  administrator  hail 
notice  of  the  superior  debt.  Accordingly,  it  was  established 
that  an  executor  or  administrator  might  to  an  action  by  a 
specialty  creditor,  plead  a  judgment  recovered  against  him 
on  a  simple  contract,  without  notice  of  the  specialty  debt, 
and  ricns  ultra  (j)  :  For,  by  reason  of  having  had  no  notice, 
it  was  not  in  the  power  of  the  executor  or  administrator 
to  prevent  the  recovery  of  such  judgment,  by  pleading  the 
outstanding  superior  debt.  But  in  the  plea  of  judgment 
recovered  to  the  action  by  the  superior  creditor,  it  must  be 
expressly  averred  that  the  executor  or  administrator  had  no 
notice  of  the  superior  debt  (k). 

With  respect  to  what  shall  be  sufficient  notice,  there  is  a 
distinction  between  debts  of  record  and  other  debts.  Fo' 
debts  of  record,  an  executor  or  administrator  is  bound 
to  take  notice  at  his  peril ;  on  the  principle  that  every  ouj 
is  presumed  to  have  cognisance  of  the  proceedings  in 
the  King's  Courts.  Thus,  in  Littleton  v.  Ilihbins  (I), 
a  scire  facias  was  brought  against  executors,  upon  a  judg 
ment  against  their  testator  in  debt :  They  pleaded,  that 
before  they  had  any  conuzance  of  this  judgment,  they  had 
fully  administered  all  their  testator's  goods  in  paying  debts 
upon  obligations :  And  it  was  thereupon  demurred  ;  and  after 
argument,  adjudged  for  the  plaintiff,  that  the  plea  was  bad ; 
for  the  executors  at  their  peril  ought  to  take  conuzance  ol 
debts  upon  record. 


.310.  1  Saund.  333,  a.  note.  The 
law  gives  no  opportunity  of  settin<f 
up  any  debts  of  a  superior  nature 
to  that  of  an  inferior,  except  before 
a  plea  pleaded  :  Abbis  v.  Winter, 
3  Swanst.  678,  note. 

(j)  Davies  v,  Monkhouse,  Fitz- 
^ib.  76.  The  executor,  if  he  has 
not  as"  ts  to  satisfy  both  judgments, 
must  plead  as  above  ;  for  it  is  held, 
that  if  ignorant  of  the  existence  of 
a  bond,  an  executor  confess  a  judg- 


ment on  the  simple  contract,  audi 
afterwards  judgment  be  },'ivinl 
against  him  on  the  bond,  iiu  )i\ 
bound,  however  insufticient  the 
assets,  to  satisfy  both  judgments;! 
since  he  might  have  pleaded  the 
first,  if  he  had  not  assets  for  belli  :| 
Britton  v.  Batthurst,  3  Lev.  114. 

(k)  Sawyer  v.  Mercer,  1  Term| 
Rep.  C90. 

(0  Cro.  Eliz.  793. 
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tlie  simple  contract,  mull 
8  judgment  be  },''^'^"l 
lim  on  the  bond,  he  hi 
lowever    insuflicient  tliel 

satisfy  both  judgments  ;| 
miglit  have  pleaded  the 
i  had  not  assets  for  botli  :| 

Btttthurst,  3  Lev.  114. 
iryer  v.  Mercer,  1  Termj 

.  Eliz.  793. 


The  difficulty  and  hardship  upon  personal  representatives, 
of  finding  such  judgments,  was  the  occasion  of  the  passing 
of  the  statute  of  4  &  5  Wm.  &  M.  c.  20,  which  there  has 
lately  been  occasion  to  mention  (in),  respecting  the  docketing 
of  judgments  entered  in  the  Courts  at  Westminster.  Of  debts 
by  judgments  docketed  in  pursuance  of  that  statute,  and  of  the 
subsequent  statutes  now  in  force  (n),  and  of  debts  by  judg- 
ments in  inferior  Courts  of  Record,  of  debts  due  by  recog- 
nisance or  statute,  and  other  debts  of  record,  such  constructive 
notice  to  an  executor  or  administrator  is  sufficient,  and  he 
must  at  his  peril  give  them  precedence  in  payment  to  debts 
of  inferior  degree  (o). 

It  must  here  be  observed,  that  where  a  judgment  has  not 
been  docketed  pursuant  to  the  statutes,  the  circumstance  that 
actual  notice  of  it  has  been  received  by  the  executor  or 
administrator  will  not  entitle  it  to  any  priority  or  preference 
in  administration  ;  because  the  effect  of  the  statutes  is,  that  a 
judgment  not  docketed  in  pursuance  of  them  is  to  be  con- 
sidered only  as  a  simple  contract  debt  (p). 

But  with  respect  to  other  species  of  debts,  there  must  be 
actual  notice ;  and  it  has  been  asserted  that  such  notice  must 
be  by  suit  (9).  But  it  seems  clear,  that  an  executor,  if  he 
bo  by  any  means  apprised  of  a  debt  of  a  higher  nature,  would 
not  be  justified  in  exhausting  the  assets  in  the  discharge  of 
one  which  is  inferior  (r). 

SECTION  V. 

Of  the  Power  of  Preference  by  an  Executor  or  Administrator 
among  Creditors  of  equal  degree. 

The  situation  of  an  executor  or  administrator  is  frequently 
one  of  great  difficulty.     The  law  imposes  on  him  the  burthen 


{m)  Ante,  p.  862. 
(n)  See  ante,  pp.  862,  863. 
(0)  Toller,  278,  292. 
(t))  See  ante,  p.  862.     Hall  v. 
Tapper,  3  B.  &  Ad.  665. 

W.E. — VOL.  I. 


(q)  Brooking  v.  Jennings,  1  Mod. 
176. 

(r)  Toller,  292.  Oxenham  v. 
Clapp,  2  B.  &  Adol.  312,  per 
Parke  and  Patteson,  J.J. 
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Of  controlling 
the  executor's 
preference  by 
proceedings  at 
law  or  in 
equity. 


Whether  an 
executor  after 
commencement 
of  an  action 
by  a  creditor 
can  voluntarily 
pay  r.nother 
creditor  of 
equal  degree. 


of  paying  the  debts  of  the  testator  or  intestate  in  a  par- 
ticular order.  On  the  other  hand,  it  confers  on  him  certain 
privileges.  One  of  those  privileges  is,  that  among  cre- 
ditors of  equal  degree,  he  may  pay  one  in  preference  to 
another  (s). 

But  this  election  may,  in  some  measure,  be  controlled  by 
legal  or  equitable  proceedings  against  him,  of  which  it  will  be 
proper  to  take  notice  in  this  place. 

If  one  of  several  creditors  of  equal  degree,  suing  for  him- 
self, sues  the  executor  or  administrator  and  obtains  judgment 
against  him,  whether  in  the  Queen's  Bench  or  Chancery  Divi- 
sion of  the  High  Court,  such  creditor  must  be  satisfied  before 
the  rest,  and  thus  the  preference  of  the  executor  or  adminis- 
trator is  altogether  precluded. 

Before  the  Judicature  Act  the  established  rule  was  that  if 
an  executor  or  administrator  had  notice  of  the  commencement 
of  an  action  at  law  by  a  creditor,  he  was  restrained  from  making 
a  voluntary  payment  to  any  other  creditor  of  equal  degree  {t),  but 
if  he  had  notice  of  the  commencement  of  a  suit  in  equity  and 
before  decree  he  paid  any  particular  creditor  in  preference,  he 
was  allowed  such  payment  in  passing  his  accounts  (u). 

Since  the  Judicature  Act  the  rule  in  equity  and  not  at  law 
provails  (x),  and  the  voluntary  payment  of  a  creditor  by  an 
executor  or  administrator  with  notice  of  the  commencement 
of  an  action   by  another  creditor  whether  in  the  Queen's 


(«)  By  Abbott,  C.  J.,  in  Lyttle- 
tou  V.  Cross,  3  B.  &  C.  .322.  Where 
an  executor,  having  assets  of  his 
testator,  either  in  money  or  goods, 
before  any  bill  filed  for  the  admi- 
nistration of  the  estate,  applied  to 
a  creditor  of  the  testator  for  a  loan 
of  a  sum  equal  to  the  amount  of 
his  debt :  and  the  creditor  accepted 
the  personal  security  of  the  exe- 
cutor for  the  amoiuit,  and  released 
the  debt  against  the  estate,  it  was 
held  by  Wigrani,  V.-C,  that  the 
executor  having,  by  such  substitu- 


tion of  his  own  security  for  tliat 
of  the  estate,  discharged  the  debt 
as  against  the  estate,  should  not 
be  treated  as  a  mere  purchaser 
of  the  debt,  but  was  entitled  to  l)(i 
allowed  the  amount  of  it  as  a  debt 
of  the  testator  preferred  and  paid : 
Hepworth  v.  Heslop,  6  Hare,  561, 

(0  Parker  v.  Dee,  3  Swanst.  531. 

(m)  Darston  v.  Lord  Orford, 
CoUes,  229. 

(a;)  Judic.  Act,  1873,  sect.  25, 
8Ub-S.  11. 
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Bench  or  Chanceiy  Division  of  the  High  Court  and  hefure 
judgment  is  a  good  payment,  and  will  be  allowed  to  him  in 
passing  his  accounts  {y). 

Where  a  creditor  of  the  deceased  sues  the  executor  or 
administrator  in  the  Chancery  Division  not  for  his  own  debt 
alone,  but /or  himself  and  all  other  creditors,  and  a  judgment 
is  obtained  for  an  account  and  a  distribution ;  this  is  con- 
sidered as  in  the  nature  of  a  judgment  for  all  the  creditors  (s) : 
and  after  such  a  judgment  although  the  legal  priorities  of 
creditors  are  not  affected  thereby  (a),  the  power  of  preference, 
which  the  executor  or  administrator  enjoys  at  law  among 
creditors  of  equal  degree,  no  longer  exists ;  for  no  payment 
to  any  creditor,  made  after  notice  of  the  judgment,  will  be 
allowed  in  his  account  {b). 

It  may  here  be  observed  that  where  an  executor  or  admi- 
nistrator, before  a  suit  has  been  commenced  for  the  adminis- 
tration of  the  estate  of  the  deceased,  has  paid  some  of  the 
creditors  a  certain  proportion  of  their  debts,  the  Court  will 
not  make  any  further  payment  to  them,  out  of  either  the 
legal  or  equitable  assets,  until  all  the  other  creditors  are 
paid  proportionably ;  This  point  was  decided  by  Sir  L. 
Shadwell,  V.-C,  on  the  ground,  that  when  a  creditor  goes 
into  the  Master's  Office  to  establish  his  debt,  he  must  show 
what  was  the  amount  due  at  the  death  of  his  debtor  ani 


An  executor 
cannot  pay  in 
preference, 
after  a  decree 
to  account  in  a 
suit  by  one 
creditor  for 
himself  and  all 
others : 


a  creditor  who 
has  been  partly 
paid  by  an 
executor  shall 
not  receive 
any  further 
payment  from 
the  Court 
until  all  the 
other  creditors 
are  paid  pro- 
portionably. 


iy)  Re  Radcliflfe,  7  C.  D.  733  : 
approved  by  the  Court  of  Appeal 
in  the  late  case  of  Vibart  v.  Coles, 
24  Q.  B.  D.  364. 

(z)  Goate  v.  Fryer,  3  Bro.  C.  C. 
22.  S.  C.  2  Cox,  202.  Paxton  v. 
Douglas,  8  Ves.  520.  Perry  v. 
Phelips,  10  Ves.  40.  Accortlingly, 
where  a  creditor  obtained  a  judg- 
ment against  the  «xecutor,  and  on 
the  same  day  a  decree  was  made 
for  the  administration  of  assets,  it 
was  held  tliat  the  judgment  and 
decree  ought  to  be  deemed  to  have 


been  obtained  at  the  same  moment, 
and  the  judgment  creditor  had  ob- 
tained noprioiity  :  Parker  t).  Bing- 
ham, 33  Beav.  535. 

(a)  Nunn  v.  Barlow,  1  Sim.  & 
Stu.  588. 

(6)  Jones  v.  Jukes,  2  Vos. 
518.  Mitchelson  v.  Piper,  8  Sim. 
64.  Irby  v.  Irby,  24  Beav.  525. 
But  in  taking  the  accoimt,  the 
executor  or  administrator  has  a 
right  to  stand  in  the  place  of  the 
creditor  he  has  paid  :  Jones  v. 
Jukes,  2  Ves.  518. 
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what  he  has  received  since  ;  and  as  it  is  one  of  the  leading 
maxims  of  a  Court  of  Equity,  that  equality,  is  equity,  the 
creditors  who  have  been  paid  in  part  ought  not  to  receive  any 
further  part  either  of  the  legal  or  equitable  assets,  until 
the  other  creditors  have  been  paid  the  same  proportion  of 
their  debts  (c). 

SECTION    VI. 

Of  the  Right  of  the  Executor  or  Administrator  to  retain  a 
Debt  due  to  him  from  the  Testator  or  Intestate. 

As  an  executor  or  administrator,  among  creditors  of  equal 
degree,  may  pay  one  in  preference  to  another,  so  it  is 
another  of  his  privileges  that  he  has  a  right  to  retain  for  bis 
own  debt  due  to  him  from  the  deceased,  in  preference  to  all 
other  creditors  of  equal  degree  (d). 

This  remedy  arises  from  the  mere  operation  of  law,  on 
the  ground  that  it  were  absurd  and  incongruous  that  be 
should  sue  himself,  or]  that  the  same  hand  should  at  once 
pay  and  receive  the  same  debt :  And,  therefore,  he  may 
appropriate  a  sufficient  part  of  the  assets  in  satisfaction  of 
his  own  demand :  otherwise  he  would  be  exposed  to  the 
greatest  hardship ;  for  since  the  creditor  who  first  com- 
menced an  action  was  entitled  to  a  preference  in  payment,  and 
the  executor  can  commence  no  action,  he  must,  in  case  of  an 
insolvent  estate,  necessarily  lose  his  debt,  unless  he  has  the 
right  of  retaining.  Thus,  from  the  legal  principle  of  the 
priority  of  such  creditor  as  first  commences  an  action,  the 
doctrine  of  retainer  is  a  natural  deduction  (e).  But  the 
privilege    is    accompanied    with    this    limitation,    that   he 


(c)  Wilson  V.  Paul,  8  Sim.  63. 
Mitchelson  v.  Piper,  ibid.  64, 

(d)  Woodward  v.  Lord  Darcy, 
Plowd.  184.  An  executor's  right 
to  retain  a  debt  due  to  himself 
does  not  make  him  u  "secured 
creditor"  within  the  meaning  of 


sect.  10  of  the  Jud.  Act,  1875,  and 
his  right  to  retain  is  not  affected 
by  that  section."  Lee  v.  Nuttall, 
12  C.  D,  61.  Re  May,  45  C.  D. 
499,  502. 
(e)  2Black.  Com.  511. 


.s. 
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should  not  retain  his  own  debt  as  against  those  of  a  higher 
degree :  for  the  law  places  him  merely  in  the  same  situation 
as  if  he  had  sued  himself  as  executor,  and  recovered  his 
debt,  which  there  could  be  no  room  to  suppose  during  the 
existence  of  those  of  a  superior  order  (/").     The  right  of  Right  of  le- 
retainer  by  an  executor  has  not  been  abolished  by  Hinde  IbdtJhed^by 
Palmer's  Act  (82  &  38  Vict.  c.  46),  nor  has  it  been  enlarged  Hinde  Palmer's 
80  as  to  enable  the  executor  to  retain  his  debt  against  a  cre- 
ditor of  higher  degree  than  himself  ((7). 

It  follows,  therefore,  that  an  executor  who  is  only  a  simple 
contract  creditor  of  his  testator  cannot  retain  his  debt  as 
against  a  specialty  creditor  (h). 

If  an  executor  dies  after  having  claimed  a  right  of  retainer  When  an 
without  having  actually  exercised  it,  leaving  another  executor  ***""**'■  °^  *° 


executor  may 
retain. 


(/)  3  Black.  Com.  18.  Com.  Dig. 
Admon.  (C.  2.)  1  Saund.  333 
(note  (6),  to  Hancocke  v,  Prowd.) 
Godolph.  pt.  2,  c.  11,  8.  3.  Toller, 
295.  However,  according  to  the 
opinion  of  other  writers,  the  princi- 
ple on  which  the  executor's  right 
to  retain  is  founded,  is,  "  In  equali 
jure  j)otior  est  conditio  possidentis :" 
Fonblanq.  Treat.  Eq.  B.  4,  Pt.  2, 
c.  2,  8.  2,  note  (hi).  Where  a  niort- 
Kiiuor  dies  insolvent  and  the  mort- 
gagee  then  realises  his  security,  and 
after  paying  himself  the  mortgage 
debt  out  of  the  proceeds  has  a  sur- 
plus in  his  hands,  he  cannot,  al- 
though he  be  executor  of  the  mort- 
gagor, retain  that  surplus  in  pay- 
ment of  a  simple  contract  debt  due 
to  himself  from  the  mortgagor,  and 
80  give  himself  a  preference  over 
other  creditors  of  a  higher  degree, 
but  must  hand  it  over  to  the  mort- 
gagoi-'s  legal  per.somil  representa- 
tive as  part  of  his  estate  :  Talbot 
V.  Frere,  9  C.  D.  568.  And  see  the 
statement  of  the  principle  of  "  re- 
tainer," by  Jessel,  M.  R ,  in  this 


case,  p.  570.  A  balance  order 
under  the  Companies  Act  against 
the  personal  representative  of  a 
deceased  contributory  does  not 
constitute  the  liquidator  a  judg- 
ment creditor  so  as  to  give  liiui  a 
priority  and  to  prevent  the  exer- 
cise by  the  executor  o'f  '"s  right  of 
retainer  :  Re  Hubback,  29  C.  D. 
934. 

((/)  Wilson  V.  Coxwell,  23  C.  D. 
764.  CrowJer  v.  Stewart,  16  C.  D. 
368.     Re  Jones,  31  C.  D.  440. 

(h)  Wilson  V.  Coxwell,  23  C.  D. 
7G4.  In  this  case,  where  a  right  of 
retainer  was  claimed  on  behalf  of 
the  estate  of  the  executor,  the  order 
made  was  that  (1)  the  costs  be  paid ; 
(2)  the  remaining  assets  be  appor- 
tioned among  all  the  creditors  on 
the  footing  of  giving  them  all  an 
equal  dividend  ;  (3)  the  dividend 
be  paid  in  full  to  the  specialty  cre- 
ditor ;  (4)  the  executor  to  rettun 
his  debt  out  of  the  residue  ;  (5) 
the  surplus  (if  any)  to  be  divided 
equally  among  the  other  simple 
contract  creditors. 
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of  the  testator  surviving,  the  executors  of  the  deceased  exe- 
cutor have  the  right  of  retainer  for  the  benefit  of  his  estate  (t). 

This  principle  has  been  subsequently  affirmed  subject  to 
this  restriction,  viz.,  that  the  executor's  right  to  retainer  is 
limited  to  so  much  of  the  assets  of  his  testator  as  come  into 
the  possession  or  control  of  the  executor  or  are  paid  into 
Court  during  his  lifetime,  and,  if  after  asserting  in  his  life- 
time a  right  of  retainer  he  die  without  exercising  it,  it  is  only 
in  respect  of  these  that  his  representatives  may  exercise  that 
right  for  the  benefit  of  his  estate  (k). 

This  privilege  of  the  personal  representative  to  retain  for 
his  own  debt  exists,  notwithstanding  a  judgment  for  an  account 
has  been  made,  in  a  suit  by  the  other  creditors,  for  the 
administration  of  the  assets:  and  notwithstanding  the 
assets  out  of  which  he  seeks  to  retain  his  debt  came  to  his 
hands  after  the  judgment:  for  the  judgment  does  not  aflect 
the  legal  priorities  of  creditors :  and  there  if;  no  distinction  in 
this  respect  between  assets  posse^ised  prior  to  the  judgment, 
and  subsequent  to  it  [1).  And  in  the  administration  of  a  tes- 
tator's estate,  the  right  of  an  executor  to  retain  for  his  own 
debt  is  not  affected  by  the  circumstances  that  he  is  himself 
the  plaintiff  suing  on  behalf  of  himself  and  all  the  other  cre- 
ditors, and  that  he  has  submitted  to  account  in  the  ordinary 
form  of  an  administration  decree  (m). 

An  executor  who  has  acquired  by  bequest  from  a  creditor  a 
debt  which  the  creditor  in  his  lifetime  has  proved  in  a  suit  for 
the  administration  of  the  testator's  estate,  has  no  right  of  re- 
tainer in  respect  of  such  debt,  as  if  it  had  originally  been  due  to 
himself  (n). 

The  right  of  retainer  is  not  lost  by  the  circumstance  of 


(0  Wilson  c.  Coxwell,  23  C.  D.      ruled. 


764. 

(it)  Re  Compton,  30  C.  D.  15. 
In  this  case  Cotton,  L.  J.,  held  that 
unless  the  case  of  Wilson  v.  Cox- 
well were  restricted  in  this  way, 
that  case  must  be  treated  as  over- 


{l)  Nunn  V.  Barlow,  1  Sim.  & 
Stu.  688. 

(to)  Campbell  v.  Campbell,  16 
C.  D.  198. 

(h)  Jones  V.  Evan»,  2  C.  D.  420. 
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the  executor  or  administrator  having  paid  into  Court,  in  a  lost  by  pay- 
creditor's  suit,  the  money  which  has  heen  received  on  ac-  money  into 
count  of  the  assets  of  the  deceased  (o) :  And  where  the  fund  ^*'"'^- 
in  Court  is  insuflScient  to  discharge  the  deht  of  the  executor 
or  administrator,  his  right  of  retainer  will  prevail  against 
the  plaintiff's   right   to  have   the  costs   of  the  suit   satis- 
fied (jj).     And  the  right  of  retainer  by  an  executor  was  held 
to  prevail  against  the  plaintiff's  right  to  the  costs  of  the  action, 
and  against  the  debts  of  the  other  creditors,  in  respect  of 
policy  moneys  paid  into  Court  to  the  credit  of  the  action  by  an 
insurance  company,  in  pursuance  of  an  order  made  on  the 
application  of  the  plaintiff  and  in  the  presence  of  the  execu- 
tor, on  the  ground    that  the   payment  'miu  Court  was    in 
substance  a  payment  by  the  executor  (</). 

After  a  receiver  is  appointed  in  an  administration  action,  if 
assets  are  collected  by  the  receiver,  there  is  no  right  of 
retainer  by  the  executor;  but  if  before  the  appointment  of 
the  receiver  the  executor  has  received  assets,  which  he  after- 
wards pays  over  to  the  receiver,  he  has  a  right  of  retainer, 
which  he  does  not  lose  from  the  simple  fact  that  the  money 
was  paid  to  the  receiver  (r).  The  reason  for  this  seems  to  be 
that  when  a  receiver  is  once  appointed,  a  debtor  to  the  estate 
may  pay  his  money  direct  to  the  receiver  and  obtain  a  good 


)he  circumstance  of 


(o)  Davenport  v.  Moss,  14  W.  R, 
453.    Re  Harrison,  32  C.  D.  395. 

{•p)  Chissum  v.  Dewes,  5  Russ. 
20.  Langton  v.  Higgs,  5  Sim.  228. 
Tipping  V.  Power,  1  Hare,  405, 
411.    Hall  V.  McDonald,  14  Sim.  1. 

(5)  Richmond  v.  White,  12  C.  D. 
.361  (reversing  the  decision  of  Hall, 
V.-C,  10  C.  D.  727). 

(r)  Re  Harrison,  32  C.  D.  395. 
Re  Jones,  31  C.  D.  440.  Richmond 
V.  'Vhite,  12  C.  D.  361.  Generally 
the  appointment  of  a  receiver  takes 
effect  by  the  order  of  appointment 
upon  his  giving  security,  and  is  of 
no  effect  until  the  security  has  heen 


perfected.  Edwards  v.  Edwards, 
2  C.  D.  291.  But  in  a  ca.se  where 
an  administrator  defendant  in  an 
administration  action  wa.s  also 
.solicitor  to  the  plaintiff,  it  was  held 
that  the  defendant,  between  the 
time  of  tlie  order  of  the  appoint- 
ment and  the  perfecting  of  the 
receiver's  security,  stood  in  no 
better  position  than  he  would  have 
done  alter  the  receiver  had  per- 
fected his  security,  and  therefore 
could  not  exercise  his  right  of  re- 
tainer over  moneys  paid  to  him 
during  that  time.  Re  Birt,  22 
C.  D.  G04. 
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No  retainer 
allowed  out  of 
equitable 
axaets. 


Nor  out  of 
estate  devised 
to  executor  as 
trustee  to  pay 
debts. 


discharge,  so  that  the  appointment  of  a  receiver  prevents  the 
money  actually  or  theoretically  coming  into  the  executor's 
hands,  and  tvithout  possession  there  can  be  no  retainer  (s). 

It  should  seem,  however,  that  an  executor  cannot  retain, 
out  of  such  of  the  assets  as  are  merely  equitable,  to  pay  the 
whole  of  a  debt  due  to  him  from  the  deceased,  but  only  a 
proportionable  part  with  the  other  creditors  (t)  :  For  in 
equity  all  debts  are  equal ;  and  a  Court  of  Equity  will 
never  assist  a  retainer  (u). 

A  trustee  of  an  estate,  devised  or  conveyed  to  him  for  the 
purpose  of  paying  debts,  has  no  right  of  retainer  thereout 
whether  he  is  executor  or  not  {x). 


(«)  Re  Jones,  31  C.  D.  440,  444, 
per  Kay,  J. 

(t)  As  to  the  distinction  between 
eiiuitable  and  legal  assets,  see 
post,  Pt.  IV.  Bk.  I.  Ch.  I.  Real 
estate  is  by  the  stat.  3  &  4  Will. 
IV.  c.  104,  made  assets  for  the 
payment  of  debts  only  in  equity 
and  an  executor  has  no  right  of 
retainer  against  it.  Walters  v. 
Walters,  18  C.  P.  ^82.  Re  lUidge, 
24  C.  D.  C54,  65 

(it)  Anon.  2  Cas.  Chanc.  54. 
Hopton  V.  Dryden,  Prec.  Chanc. 
181.  Bailey  v.  Ploughman,  Mosely, 
95.  It  was  stated  by  Vemey, 
M.R.,  that  "the  rule  of  this  Court 
in  cases  of  retainer  is,  unless  the 
party  can  show  a  legal  right  to  re- 
tain, we  never  give  it  him  :  if  he 
can  show  a  legal  right,  we  never 
take  it  away  from  him  : "  Chap- 
man V.  Turner,  Vin.  Abr.  Exors. 
(D.  2.)  pi.  2.  Re  Baker,  44  C.  D. 
272. 

(x)  Bain  V.  Sadler,  L.R.  12  Eq.  570. 
An  heir-at-law  or  devisee  has  no 
right  of  retainer  either  out  of  the 
proceeds  of  sale  of  real  estate,  or  out 
of  rents  received  by  him  for  a  debt 


due  to  him  on  simple  contract  from 
the  testator  or  intestate :  but 
semble,  an  heir-at-law  or  devisee 
when  the  estates  are  not  cliargwl 
with  debts,  may,  notwithstaiulinf; 
Hinde  Palmer's  Act  (32  &  33  Vict. 
c.  46,  see  ante,  p.  869),  retain  u 
debt  to  which  he  is  entitled  by 
specialty  in  which  the  heirs  aiv 
bound.  Re  Illidge,  27  C.  D.  478 ; 
reversing  the  decision  of  Chitty,  J. 
24  C.  U.  654,  as  regards  debts  tu 
which  an  heir-at-law  is  entitled  by- 
specialty  in  which  the  heirs  an- 
bound. 

A  devisee  who  was  surety  for  the 
testator  by  specialty  in  which  tlie 
heirs  were  bound  (who,  if  he  had 
paid  off  the  debt  would  have  had  a 
right  to  the  benefit  of  the  specialty) 
not  having  paid  it  off,  can  only  be 
treated  as  a  simple  contract  creditor 
and  has  no  right  of  retainer  ;  but 
a  devisee,  who  is  a  creditor  by  spe- 
cialty in  which  the  heirs  are  bound, 
is  entitled  to  retain,  because,  in  the 
latter  case,  there  is  a  common  law- 
right  of  action  against  the  heir  who 
is  allowed  the  right  of  retainer  as 
he  cannot  sue  himself;  whereas, 


[Pt.  III.  Bk.  II.  ■  Ch.  II.  §  VI.] 


Of  Retainer. 


889 


An  executor  or  administrator  may  retain  not  only  for  Th«  executor 
debts  which  he  claims  beneficially,  but  also  for  those  to  debts  due  to 
which  he  is  entitled  as  trustee.     Thus,  in  Plumer  v.  Mar-  *""* "  trustee: 
chant  (y),  A.,  before  his  marriage,  covenanted^  with  B.  and 
C.  to  leave  them  by  his  Will,  or  that  his  executors,  within 
8ix  months  after  his  death,  should  pay  them  7001.,  in  trust 
to  pay  the  interest  to  his  wife  for  life,  and  on  her  death,  to 
divide  the  principal  among  his  children,  and,  in  default  of 
children,  as  he  should  appoint,  and  bound  himself,  his  heirs, 
executors,  and  administrators,  in  a  penalty  for  performance  : 
On  his  dying  before  his  wife,  without  issue  and  intestate,  it 
was  holden  that  B.,  in  the  character  of  administrator,  might 
retain  assets  to  that  amount  during  the  life  of  the  widow, 
against  a  bond  creditor  who  sued  before  the  six  months 
were  elapsed. 

Conversely,  the  executor  or  administrator  may  retain  for  he  may  retain 
debts  due  to  another  in  trust  for  him  (2). 


in  the  former  case  the  Bimple  con- 
tract creditor  could  only  obtain  a 
jud;,'ment  as  against  the  real  estate 
for  the  benefit  of  himself  and  all 
other  creditors.,  Hinde  Palmer's 
Act,  although  it  takes  away  priority 
of  creditors  by  specialty,  does  not 
take  away  the  common  law  action 
against  the  heir-at-law  nor  the  con- 
sequent right  of  retainer:  ^jer 
Cotton,  L.J.,  in  Be  lUidge  (ubi 
sup.)  at  p.  482,  referring  to  and 
approving  the  decision  of  Wickens, 
V.-C,  in  Ferguson  v.  Gibson, 
L.  R.  14  Eq.  379. 

The  Courts  of  Common  Law  re- 
cognized the  executor's  right  of  re- 
tainer in  respect  of  a  debt  due  to 
him  as  Mttui  que  trust :  (Roskelley 
V.  Godolphin,  T.  Raym.  483  ;  Mar- 
riot  V.  Thompson,  Willes,  186 ; 
Loane  v.  Casey,  2  W.  Bl.  965) ; 
to  the  extent  of  debts  which  ac- 
cording to  the  trust  were  payable 


to  the  cestui  que  trust,  and  provided 
that  the  debt  or  demand  was  one 
of  which  account  could  be  taken 
by  a  jury  :  De  Tastet  v.  Shaw,  1 
B.  &  A.  664.  However,  in  Co  irts 
of  Equity  the  right  of  retainer  of 
an  executor  was  recognized  in  a 
creditor's  suit  in  respect  of  a  debt, 
the  amount  of  which  could  only  be 
ascertained  by  a  Court  of  Equity  : 
iJe  Morris's  Estate,  L.  R.  lOCh.68. 

(1/)  3  Burr.  1380  (cited  3  A.  & 
E.  858,  per  Cui-iam).  Sander  v. 
Heathfield,  L.  R.  19  Eq.  21.  Crow- 
der  V.  Stewart,  16  C.  D.  368.  One 
of  several  executors  is  entitled  to 
a  right  of  retainer  in  respect  of  a 
mortgage  debt  due  from  the  testa- 
tor to  a  body  of  trustees  of  whom 
that  executor  is  one.  Re  Hubback, 
29  C.  D.  934. 

(z)  Cockroft  V.  Black,  2  f.  Wnis. 
298  :  Franks  v.  Cooper,  4  Ves. 
763  :  Loomcs  v.  Stotherd,  1  Sim. 


to  him  as 

ccntui  que 
trust. 
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Retainer  by  an 
administrator 
durante 
viinorilate : 


by  an  admi- 
nistrator du- 
rante dcinotf 
tia: 


by  a  creditor 
administrator : 


Where  the  person  entitled  to  administration  is  an  infant, 
and  an  administration  durante  minoritatc  is  granted,  not 
only  may  the  administrator  retain  for  his  own  debt  (a),  but 
also  if  the  infant  in  point  of  right  has  a  title  to  retain  for 
a  debt  due  to  himself,  the  administrator  may  insist  on 
that  right  (b).  So  where  the  creditor  is  a  lunatic,  and 
administration  has  been  granted  to  the  defendant  for  the 
use  of  the  lunatic,  the  right  of  retainer  shall  not  be  pre- 
judiced (c). 

If  administration  be  granted  to  a  creditor,  as  such,  and 
afterwards  be  repealed,  at  the  suit  of  the  next  of  kin,  such 
creditor  shall  retain  against  the  rightful  administrator  (d). 
On  the  petition,  however,  of  the  other  creditors,  the  Court, 
on  granting  administration  to  a  particular  creditor,  as  such, 
will  compel  him  to  enter  into  articles  to  pay  debts  of  equal 
degree  in  equal  proportions,  without  any  preference  of  his 
own  (e) ;  and  administration  to  a  creditor  is  generally  so 
granted  (/).  But  under  the  common  decree  against  an 
administrator,  who  has  obtained  the  letters  of  administration 
as  a  creditor,  directing  tbo  accounts  to  be  taken  in  the  usual 
way,  and  the  assets  to  be  applied  in  a  due  course  of  adminis- 
tration in  payment  of  the  intestate's  debts,  the  Master  has 
no  authority  to  disallow  the  administrator's  claim  to  retain, 
on  proof  by  affidavits  that  there  has  been  a  waiver  of  the 
right  on  his  part,  by  arrangement  with  the  other  creditors : 
In  order  to  justify  such  a  departure  from  the  ordinary 
course  of  administering  assets  in  a  Court  of  Equity,  there 


&  Stu.  4G1,  in  which  lust  case  Sir 
J.  Leach,  V.-C,  held  that  as  an 
executor  may  retain  his  own  debt 
or  the  debt  of  his  trustee,  so  a  de- 
visee of  the  realty  may  retain  lor 
his  own  specially  debt  or  the  debt 
of  his  trustee.  See  further  on  the 
right  of  the  heir  to  retain,  Player 
V.  Foxhall,  1  Russ.  Chanc.  Cas. 
538.  Re  Illidge,  27  C.  D.  478. 
(a)  Roskelley  v.  Oodolphin,  T. 


Raym.  483.    Com.  Dig.   Adniou. 
(F.) 

(b)  Franks   v.    Cooper,  4   Vcs. 
764. 

(c)  Ibid.  763. 

(d)  Blackborough   v.    Davis,   1 
Salk.  38. 

(e)  Toller,  106. 

(/)  Fonbl.  Treat,  on  Eq.  Bk.  4, 
Pt.  2,  c.  2,  8,  2,  note  (m). 
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ought  to  be  a  spe.'^iiic  instruction  to  the  Master  to  that 
effect  (g). 

An  executor  of  an  executor  is  entitled  to  retain,  out  of 
the  assets,  debts  due  from  the  testator,  either  in  his  own 
right,  or  aa  the  executor  of  the  deceased  executor  Qi).  So 
where  a  bond  creditor  took  out  administration  de  bonis  non 
to  his  debtor,  and  died  before  he  had  made  any  election  in 
what  particular  eflfects  he  would  have  the  property  altered 
by  retainer ;  it  was  held  that  the  executor  of  the  creditor,  in 
accounting  for  the  assets  of  the  debtor,  might  deduct  the 
debt  (t). 

One  of  three  executors,  who  is  also  one  of  two  joint 
creditors,  has  a  right  of  retainer  in  respect  of  his  joint 
debt  (k). 

But  it  was  held  (l),  that  the  administrator  cum  testamento 
annexo  of  a  deceased  executor,  in  accounting  for  the  execu- 
tor's receipts  of  the  assets,  was  not  entitled,  by  way  of 
discharge,  to  the  amount  of  a  debt  owing  from  the  testator 
to  the  executor  jointly  with  another  person  as  partner,  the 


by  executor 
of  executor : 


{g)  Spicer  v.  James,  2  Myl.  &  K. 
387.  Thompson  v.  Cooper,  1  Coll. 
81. 

{h)  Hopton  V.  Dryden,  Free.  Ch. 
180.  Thomson  v.  Grant,  1  Russ. 
Chanc  Cos.  540,  in  notis :  But  not 
the  executor  of  one  of  Rcveral  exe- 
cutors, one  or  more  of  whom  is 
still  living  :  Free.  Ch.  181.  Nor 
can  the  executors  of  an  executor, 
if  they  are  not  the  personal  repre- 
sentatives of  the  original  testator, 
retain  assets  which  never  came  in- 
to the  hands  or  under  the  control 
of  the  original  executor,  an  execu- 
tor's right  of  retainer  being  limited 
to  BO  much  of  the  assets  of  his  tes- 
tator as  come  into  the  possession 
or  under  the  control  of  the  executor 
or  are  paid  into  Court  during  his 
hfetime.    Re  Complon,  30  C.  T). 


15.  The  judgment  in  this  case 
placed  a  restriction  upon  the  case 
of  Wilson  p.  Coxwell,  23  C.  D.  764, 
a  decision  of  Fearson,  J.,  in  which 
Ilopton  V,  Dryden  was  distin- 
guished. 

(t)  Weeks  v.  Gore,  3  F.  Wms. 
184,  note  to  Croft  v.  Fyke,  in 
which  latter  case  a  point  arose,  but 
wa.s  not  decided,  viz.  whether  if  o, 
debtor  dies,  having  ninde  his  credi  • 
tor  executor,  and  then  the  executor 
dies,  having  intermeddled  witli  the 
goods,  but  before  probate,  and  be- 
iorc  any  election  made,  his  execu- 
te .  can  retjiin. 

(/,;)  Crowdcr  r-.  Stewart,  16  C.  D. 
368.     Re  Hubback,  29  C.  D.  934. 

(')  Burge  V.  Brutton,  2  Hare, 
373. 
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executor  haviug  predeceased  such  partner,  without  having, 
in  point  of  fact,  done  any  act  in  the  exercise  of  his  right  ot 
retainer.  It  was  not,  however,  at  all  questioned  in  this  case, 
but  indeed  conceded  by  the  Court  (Wigram,  V.-C.)  that  one 
of  two  partners  to  whom  a  debt  is  due,  being  made  an  exe- 
cutor, might  retain  that  debt.  But  it  was  ruled  that  if  such  • 
an  executor  dies,  so  that  the  interest  in  the  debt  wholly 
devolves  on  his  surviving  partner,  the  right  of  retainer 
ceases,  and  cannot  be  exercised  by  the  representative  of  the 
executor. 

A  widow,  the  administratrix  of  her  late  husband,  whose 
estate  was  insolvent,  was  allowed  to  retain  out  of  the  assets 
come  to  her  hands  as  administratrix  the  amount  of  a  loan  to 
him  in  his  business  out  of  her  separate  estate  (in). 

It  is  clear,  as  there  has  already  been  occasion  to  show  (n), 
that  an  executor  de  8on  tort  cannot  retain  for  his  own  debt, 
even  of  a  superior  degree  to  that  upon  which  he  is  sued. 
There  is,  indeed,  one  exception  to  this  rule  ;  for  a  party  who, 
by  stat.  43  Eliz.  c.  8,  becomes  executor  de  son  tort,  in  conse- 
quence of  a  gift  to  him  of  the  intestate's  effects  by  an  admi- 
nistrator who  has  obtained  the  grant  fraudulently  (o),  is,  by 
the  express  provision  of  that  Act,  allowed  to  retain  (p). 

If  the  same  person  be  the  personal  representative  both  ot 
the  creditor  and  of  the  debtor,  he  may  retain  out  of  the  effects 
of  which  he  is  possessed  as  the  representative  of  the  debtor 
to  satisfy  the  debts  due  to  him  as  the  representative  of  the 
creditor  (q). 


(m)  lie  May,  45  C.  D.  (49!),  in 
which  case  the  operation  of  sect.  10 
of  the  Judicature  Act,  1875,  as  in- 
corporating the  rules  of  adniinis- 
tiation  in  bankruptcy  into  the 
administration  of  the  insolvent 
estate  of  a  deceased  person  was 
discussed.  The  ahove  section  docs 
not  affect  the  rij;ht  of  retainer, 
Ih.  p.  602,  503.  See  also  Lee  v. 
Nuttall,  12  C.  D.  61,  66. 


(m)  Ante,  p.  220. 

(())  Ante,  p.  210. 

(p)  Com.  Dig.  tit.  Administra- 
tor, (C.  3).  Wentw.  Off.  Ex.  Ch.  14, 
p.  336,  14th  elit.  Vernon  r.  Cur- 
tis, 2  H.  Black.  26,  note  (6).  Toi- 
ler, 366. 

{q)  Burnet  v.  Dixp,  1  Roll.  Alir. 
922.  Exoni.  (L.)  2.  Fox  r. 
Garrett,  28  Beav.  16  ;  in  which 
last  case  both  estates  were  beinfi 
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ite  husband,  whose 
1  out  of  the  assets 
mount  of  a  loan  to 
ate  (wj). 

casion  to  show  (n), 
1  for  his  own  debt, 
which  he  is  sued, 
e  ;  for  a  party  who, 
e  son  tort,  in  conse- 
;  effects  by  an  admi- 
udulently  (o),  is,  by 
to  retain  (j)). 
iresentative  both  of 
lin  out  of  the  effects 
tative  of  the  debtor 
representative  of  the 


,  p.  220. 

p.  210. 

.  Dig.  tit.  Administia- 

\Ventw.0ft:Ex.Cli.l4, 

li  elit.    Vernon  r.  Ciii- 

uck.  26,  note  (6).    Tol- 

et  V.  Dixp,  1  Roll.  Alir, 
rs.  (L.)  2.  Fox  /■. 
(  Beav.  16  ;  in  which 
)th  estates  were  being 
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Of  Retainer. 


If  there  are  two  joint  and  several  obligors,  and  one  of  them 
dies,  having  made  the  obligee  his  executor,  in  such  case  the 
obligee,  if  he  has  not  received  satisfaction  out  of  the  assets 
of  the  deceased  obligor,  may  sue  the  survivor ;  for,  being 
jointly  and  severally  bound,  he  may  sue  which  of  them  he 
pleases,  and  though  the  debt  be  one,  yet  the  obligations  are 
several ;  and  no  assets  appear  of  the  value  of  the  debt  to 
retain ;  and  there  might  be  a  judgment,  against  which  he 
could  not  retain  (r). 

So  if  the  obligor  appoint  the  obligee  his  executor,  and 
there  are  no  assets  out  of  which  he  may  retain,  the  obligee 
may  sue  the  heir  if  he  is  bound  (s). 

If  two  are  jointly  bound  in  an  obligation,  the  one  as 
principal,  and  the  other  as  surety,  and  on  tho  principal's 
death,  the  surety  becomes  his  personal  representative,  and, 
on  forfeiture  of  the  bond,  discharges  the  debt,  he  has  the 
ordinary  right  of  retainer  for  that  debt,  in  preference  to  all 
other  creditors  of  equal  degree  {t). 

If  an  executor  who  is  a  surety  for  a  debt  of  a  testator,  pays 
the  debt,  he  has,  as  we  have  seen,  a  right  of  retainer ;  but  he 
must  have  paid  the  debt  as  surety  while  he  has  the  assets  in 
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if  two  arc 
jointly  and  se- 
verally bound, 
and  one  makes 
the  obligee 
his  executor, 
he  may  either 
retain  or  sue 
the  survivor. 


A  surety, 
executor  of 
principal  who 
is  jointly 
bound,  can 
retain. 


iiJministered  by  the  Court,  and  it 
was  held  that  the  adiumistrator 
was  bound  so  to  retain  at  the  in- 
stance of  the  parties  interested  in 
the  creditor's  estate. 

(r)  Crosse  v.  Cocke,  '  Keb.  116. 
Infra,  Pt.  in.  Bk.  in.  (      ii.  §  ix. 

(»)  Wiinkt'ord  v,  Wu  kford,  1 
Salk.  304.  See  further  n  this 
subject,  tn/ro,  Pt.  ill.  Bk.  ui.  Ch. 

HI.  §  IX. 

(0  Boyd  V.  Brooks,  34  Beav.  7, 
atlirmed  on  appeal,  34  L.  J.  Ch. 
60r),  Bathurst  v.  De  la  Touche, 
;J4  Beav.  9,  note.  Wildes  v.  Duil- 
low,  L.  R.  19  Eq.  198.  An  exe- 
cutor who  was  surety  to  tho  Crown 
for  the  testator  and  has  paid  the 
debt  of  his  deceased  principal,  is 


entitled  to  the  Crown's  priority  in 
the  administration  of  his  principal's 
i-tate.  Ee  Churchill,  39  C.  D.  174. 
A\  iiere  the  wife  of  the  testator  hav- 
ing real  estate  settled  on  her  for 
life  with  a  general  power  of  ap- 
jtointment,  had  appointed  it  as 
collateral  security  for  a  mortgage 
debt  of  the  testator  and  had  been 
left  by  the  testator  as  his  execu- 
trix, it  was  held  that  her  right  as 
surety  to  be  indemnified  created  a 
simple  contract  debt  only  and  did 
not  entitle  her  to  retain  as  against 
specialty  creditors.  Ferguson  v, 
Oibson,  L.  R.  14  Eq.  379.  This 
decision  of  Wickens,  V.-C,  was 
approved  by  Cotton,  L.  J.,  in  En 
IllidH- ,  27  C.  D.  478,  482. 


l§ 
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Damages  which 
are  arbitrary 
cannot  be 
retained. 

An  executor 
cannot  retain 
against  his  co- 
executor  ; 


he  may  retain 
nut  of  a 
balance  found 
to  be  due  from 
himself  and 
his  co-executor 
to  the  estate. 


Retainer  for 
debt  mote 
than  six  years 
old. 


0/the  Payment  of  Debts.     [Pt.  iii.  Bk.  ii. 

his  control;  and  therefore  where  an  executor  did  not  make 
the  payment  as  surety  till  after  the  appointment  of  a  receiver, 
it  was  held  that  as  at  the  time  he  paid  the  debt  there  was  no 
money  in  his  hands  he  had  no  right  of  retainer  (u). 

Damages,  which  in  their  nature  are  arbitrary,  such  as 
damages  founded  on  tort,  cannot  be  retained  (x). 

Where  there  are  co-executors  or  co-administrators,  each 
being  a  creditor  of  the  deceased,  the  one  cannot  retain  for 
his  own  debt  to  the  prejudice  of  the  other ;  for  several 
joint  executors  or  administrators  are  considered  but  as  one 
person  in  law;  the  possession  of  one  is  the  possession  of 
the  other ;  the  receipt  of  one  is  the  receipt  of  the  other ; 
and,  therefore,  the  retainer  of  one  must  be  considered  as 
the  retainer  of  the  other,  and  must  enure,  for  their  mutual 
benefit,  in  the  discharge  of  the  debts  of  both  in  propor- 
tion {y). 

In  Kent  V.  Pickering  {z),  where,  in  a  creditor's  suit,  a 
balance  had  been  found,  by  the  Master's  report,  to  be  jointly 
due  from  two  executors  to  their  testator's  estate,  and  one  of 
the  executors  was  a  creditor,  it  was  held  by  Lord  Langdalc, 
M.  B.,  that  such  executor  had  a  right  to  retain  his  debt  out 
of  the  assets  consisting  of  the  balance  due  from  himself  and 
his  co-executor. 

It  should  seem,  that  an  executor  or  administrator  may 
retain  for  a  debt  due  to  himself  though  it  may  be  more  than 
six  years  old ;  for  as  an  executor  may  pay  a  debt  to  another 
though  he  might  have  pleaded  the  Statute  of  Limitations, 
why  may  he  not  pay  himself  ?  (a).     In  IIoj)kin8on  v.  Leach  (h) 


(m)  Re  Harrison,  32  C.  D.  395. 

(x)  Loane  v.  Casey,  2  W.  Black. 
968,  by  Blackstone,  J.  Cluims  by 
an  executor  for  breach  of  a  cove- 
nant to  assif^n  a  policy  and  to  re- 
place furniture,  if  solil,  by  other 
furniture  of  like  value,  are  claims 
for  damages  for  breach  of  pecu- 
niary contracts  for  whicli  there  is 
n  lertuin  standard  or  measure,  and 


may  therefore,  on  the  authority  nt 
Loane  v.  Casey,  be  retained.  /> ' 
Compton,  30  C.  D.  15. 

{y)  Chapman  v.  Turner,  1 1  \'iii. 
Abr.  72,  tit.  Exors.  (D.)  2. 

(k)  2  Keen,  1. 

(a)  Post,  Pt.  IV.  Bk.  II.  Oil.  II. 
«n. 

(/»)  7  May,  1813.  MS.  Mndd. 
Pract.  f)83, 2nd  edit. 
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cutor  did  not  make 
ntment  of  a  receiver, 
he  debt  there  was  no 
tainer  (u). 

arbitrary,  such  as 
ned  (x). 

Etdministrators,  each 
ae  cannot  retain  for 

other ;  for  several 
nsidered  but  as  one 
is  the  possession  of 
eceipt  of  the  other; 
st  be  considered  as 
re,  for  their  mutual 
of  both  in  proper- 


Sir  John  Leach,  V.-C,  was  of  opinion  that  the  executor 
might  retain  in  such  a  case:  But  his  Honor  directed  the 
opinion  of  a  Court  of  Law  to  be  taken.  The  right  to  retain 
was  confirmed  in  Stahlschmidt  v.  Lett  (c). 

An  executor  or  administrator  cannot,  however,  retain  a 
debt  due  to  himself  if  it  is  such  as  he  is  prevented  from 
enforcing  by  reason  of  the  Statute  of  Frauds  (d). 


(c)  1  Sm.  &  G.  415.  See  also 
Hill  V.  Walker,  4  Kay  &  J.  166. 
Aeecrrd.  So  the  creditor  of  an 
intestate  is  entitled  to  a  grant  of 
administration,  although  his  right 


of  action  is  barred  by  the  statute. 
Coombs  V.  Coombs,  L.  R.  1  P.  &  l). 
288. 
(rf)  Ee  Rownson,  29  C.  D.  358. 


a  creditor's  suit,  a 
report,  to  be  jointly 
s  estate,  and  one  of 
I  by  Lord  Langdale, 

retain  his  debt  out 
le  from  himself  and 

'  administrator  may 
t  may  be  more  than 
lay  a  debt  to  another 
tute  of  Limitations, 
opkinson  v.  Leach  (h) 

fore,  on  the  authority  ol 
!?asey,  be  retained.    Iti' 
30  C.  D.  15. 
>man  v.  Turner,  1 1  \'iii. 
t.  Exors.  (D.)  2. 
en,  1. 
Pt.  IV.  Bk.  n.  Oh.  11. 

av,  1819.    MS.   Mndil, 
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